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Page     S    Note  (b^,  last  line.     For  1883,  read  1888. 

10  Kote.  Jfter  He  Powert,  add  a  reference  to  Re  Friehyy  43 
Ch.  D.  106. 

24  Note.  As  to  the  liability  of  a  first  mortgagee  selling,  sabject  to 
compensation  for  errors  in  the  particalars  being  allowed  to  the 
purchaser,  see  TonUin  v.  Luce,  43  Ch.  D.  191. 

29  &  31.  The  clauses  should  be  numbered  III.,  IV.,  &c.,  in  continuation 
of  those  preceding. 

30  Note  (J).    For  273,  read  270. 

87  Note  (d).  Be  Frisby  is  now  reported,  on  appeal,  43  Ch.  D.  106. 
As  to  the  rights  of  co-sureties  inter  se,  see  Berridge  ▼.  Berridge, 
44  Ch.  D.  168. 

103    Line  10.    BlanJteMtein  v.  Bobertsm,  reported  24  Q.  B.  D.  543. 

128  Note.  As  to  l^e  rule  for  ascertaining  the  amount  for  the  time  being 
secured  to  a  Building  Society  by  mortgages  from  its  members 
within  the  Building  Societies  Act,  1874,  s.  15,  sub-s.  2,  see  Keath 
Building  Society  v.  Zttee,  43  Ch.  D.  158. 

152  Paragraph  5.  After  Cooper  ▼.  ffiiggine,  add  Jonet  y.  BoberUfii 
SoL  J.  254  ;  Be  Tamplin,  reported  38  W.  R.  351. 

153  Paragraph  10, 2  lines  from  end.  S.  13  is  for  the  benefit  of  the  grantor 
only  and  does  not  give  his  landlord  any  'rights,  Tomlinson  y. 
Camolidated  Credit  Co.,  24  Q.  B.  D.  135. 

155  Line  6.  Add,  A  bill  of  sale  is  Yoid  which  includes  anything  besides 
personal  chattels,  e.g.,  tenant-right,  Cochrane  ▼.  Fntichistle 
W.  N.,  1890,  p.  103. 

155    Line  12.      After    Ooldstrom    y.    Tallerman,    add    JIatlewood   y. 

Consolidated  Credit  Co.,  W.  N.  1890,  p.  97. 
157    Line  6  from  bottom.    Add,  As  to  the  evasion  of  the  Act  by  a 

fictitious  sale  and  hiring,  see  Be  Mary   Watt  on,  W.  N.,  1890, 

p.  108. 

163  Note  (JT).  As  to  description  of  attesting  witness,  see  Blankenttein 
v.  Bohertson,  24  Q.  B.  D.  543  ;  Parsons  y.  Brand,  reported 
38  W.  R.  388. 

174    Note.    Field  v.  Hopkins,  affirmed  on  appeal,  W.  N.,  1890,  p.  64. 
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Ixxii  ADDENDA  ET  CORRIGENDA. 

Page  182    Note  (b).    After  Bell  v.  Blythf  add  a  referenoe  to  The  Orchis, 
15  P.  D.  88. 

279  Note,  end  of  fiTst  paragraph.  Add,  ''As  to  partitioning  in 
the  case  of  a  Innatic,"  see  63  Vict.  c.  5,  s.  120  (b). 

281    First  Note,  line  2.    After  *  Vic. '  add  *  ch.' 

848  Last  line  bat  one  of  text.  In  the  case  of  real  or  leasehold  property, 
the  reference  to  the  partnership  deed  should  be  ayoided,  in  order 
not  to  bring  it  on  to  the  title. 

457  Note  (d).  After  Be  Meman,  add  Be  NeU,  W.  N.,  1890,  p.  92, 
showing  that  after  an  alienation  by  the  life  tenant  extending  to 
all  his  interest,  present  or  futnre  under  the  settlement,  the  trustees 
cannot  safely  under  their  discretionary  trust,  make  any  payment 
to  the  life  tenant  directly,  nor,  as  it  seems,  by  paying  his  bills ; 
and  this  applies  equally  to  bankruptcy,  until  he  obtains  his 
discharge.  This  will  sometimes  occasion  difficulty  in  the  ad- 
ministration of  such  trusts. 

581    Note.    Duncan  y.  Dixon,  now  reported  44  Ch.  D.  211. 

718  Note  (c).  A  power  of  selection  given  to  "my  said  executors 
herein  named,"  and  not  confined  to  the  acting  executors  as  in  the 
text,  is  personal,  and  may  be  exercised  by  an  executor  who  has 
renounced,  Crawford  v.  Forshaw,  43  Ch.  D.  643. 

718  Note  (cT),    Add  a  reference  to  Be  Huish,  43  Ch.  D.  260. 

719  Note  (</).  It  was  held  in  Be  Wormald,  43  Ch.  D.  680,  where  a  testator 
had  left  property  to  a  married  woman  for  life,  subject  to  a 
restraint  on  anticipation,  and  subject  to  a  proviso  that  the  life 
estate  should  go  over  on  alienation,  that  an  assignment  by  way  of 
mortgage,  being  inoperative  because  of  the  restraint  on  anticipa- 
tion, did  not  determine  the  life  estate. 

„  753  Note  (^).  In  these  cases  no  particular  form  of  consent  is  required  ; 
the  consent  to  be  given  is  a  matter  of  substance  rather  than  of 
form  (,Be  Smith,  W.  N.,  1890,  p.  37). 

„  759  Note  (e).  Add  a  reference  to  Be  Whitten,  W.  N.,  1890,  p.  45.  In 
conferring  a  power  of  appointment  following  life  interests  care 
must  be  taken  not  to  violate  the  rule  against  perpetuities  QBe 
Ifargreaves,  43  Ch.  D.  401) 

„  777  Note  (/).  As  to  the  rule  against  remoteness  with  regard  to  legal 
limitations  of  real  estate,  see  WTiitby  v.  Mitchell,  44  Ch.  D.  85. 
That  that  rule  is  applicable  to  contingent  remainders  as  well  as 
to  limitations  by  way  of  executing  devise,  see  Be  Froit,  43 
Ch.  D.  246. 
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MORTGAGES(a). 
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RECITALS  (5). 


I.  And  whas  the  sd,  mtgee,  has  at  the  request  of  the  sd,  Agreement 
mtgor,  agrd  to  lend  him  the  sum  of  £ ,  upon  having  the  ©ne.**^  ^ 


(a)  As  to  mortgages,  see  2  Day.  Prec.,  part  2  ;  Elph.  Introd.  Cony.,  chaps. 
7 , 8,  and  9,  3rd  ed. 

The  foUowiog  is  a  short  reference  to  the  recent  enactments  a£fecting  mort-  fifeoent 
gages,  which  will  be  noticed  more  particularly  in  the  appropriate  places : —  eDsctments 
the  Conv.  Act,  1881,  44  &  45  Vic,  c.  41,  8.  7  (1,  C,  D),  enabUng  covenants  •^^^^S 
for  title  to  be  impUed  ;  s.  15  (amended  by  the  Conv.  Act,  1882, 46  k  46  Vic,  "»<*"■*«*«<*• 
c  39,  8  12),  making  it  obligatory  on  a  mortgagee  on  being  paid  oflE  to  transfer  ^[^  ^jf/i 
the  mortgage  if  required  ;  s.  16,  giving  all  persons  interested  in  the  equity  ^^ 
of  redemption  the  right  to  reqnire  production  of  the  deeds  in  the  custody  of 
the  mortgagee ;  s.  17,  abolishing  the  right  to  consolidate  mortgages  uxdeas 
expressly  preserved  ;  s.  18,  giving  to  the  mortgagor  and  mortgagee  when  re- 
spectively in  possession  powers  of  leasing  at  the  best  rent  unless  excluded  by 
the  mortgage  ;  ss.  19 — 24,  conferring  full  powers  of  sale,  insuring  against  fire, 
and  appointing  receivers,  &c.,  on  mortgagees  of  real  or  personal  property,  in 
substitution  for  the  more  restricted  provisions  in  23  k  24  Vic,  c.  145,  which 
are  repealed  (s.  71)  ;  s.  25,  enlarging  the  power  of  the  Court  to  direct  a  sale 
instead  of  foreclosure  ;  ss.  26 — 29,  and  schedule  III.,  supplying  short  forms 
of  mortgage,  transfer   and  reconveyance,   having   a   special   operation ; 
schedule  iv.,  giving  sample  forms  of  mortgage  and  further  charge,  having  no 
special  operation  (see  s.  57) ;  and  ss.  60,  61,  relating  to  securities  on  a  joint 
account ;  see  also  the  interpretation  clause  (s.  2),  and  the  provisions  in  the 
Act  applying  to  assurances  generally,  including  mortgages,  noticed  above, 
Vol.  I.,  CoiiTETAKCBS  ON  Salb.— The  Conv.  Act,  1882,  8.  7,  simplifying  the  The  Conv. 
acknowledgment  of  deeds  by  married  women  (which  will  have  only  a  limited  -^^t  1882. 


(&)  See  also  the  forms  of  recitals  under  the  head  Con  yetances,  vol.  i., 
p.  370  et  teg,j  most  of  which  are  applicable  also  to  mortgages  and  other 
assuTanoes.  Recitals  in  mortgages  can  generally  in  simple  cases  be  omitted 
altogether. 

K.E. — VOL.  II,  B 
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repaymt  thof,  with  intt  at  the  rate  hinafter  mentd,  secured 
in  mner  hinafter  appearg. 


operation,  having  regard  to  the  Married  Women*B  Property  Act,  1882),  and 
Bs.  8,  9,  enabling  powers  of  attomej  given  for  valae  to  be  made  irrevocable, 
The  Rettled  either  absolutely  or  for  a  limited  time.— The  Settled  Land  Act,  1882,  45  k  46 
lAnd  Act,    Vic,  c.  38  (applying  to  all  settlements  existing  and  f  atore,  s.  2,  including 
1882.  settlements  by  way  of  trust  for  sale,  s.  63,  but  subject  as  to  the  latter  to  the 

Amendment  Act  of  1884«  s.  7),  s.  5  (and  see  ss.  20, 55),  enabling  a  tenant  for 
life  or  other  limited  owner  (see  s.  58),  to  shift  an  incumbrance  affecting  land 
sold  or  given  in  exchange  or  on  partition,  with  the  consent  of  the  incum- 
brancer, to  any  other  part  of  the  settled  land ;  s.  18  (and  see  ss.  20,  55), 
enabling  a  tenant  for  life  or  other  limited  owner  to  raise  money  by  mort- 
gage for  enfranchisement,  or  for  equality  of  exchange  or  partition ;  ss.  21, 
32,  83,  enabling  capital  money  arising  under  the  Act  or  otherwise,  to  be 
applied  in  discharge  of  incumbrances  affecting  settled  land ;  s.  31 ,  giving 
power  to  enter  into  contracts  for  a  mortgage  or  charge ;  s.  45  (as  modified 
by  the  Act  of  1884,  s.  5),  as  to  giving  notice  to  the  trustees ;  s.  47,  giving 
power  to  the  Court  to  direct  the  raising  of  costs  by  mortgage  of  the  settled 
land  ;  s.  50,  as  to  the  exercise  of  the  powers  of  the  Act,  where  the  estate  of 
the  tenant  for  life,  or  limited  owner,  is  encumbered  ;  s.  54,  as  to  the  protec- 
tion of  mortgagees  and  others  dealing  with  the  tenant  for  life  or  limited 
owner  ;  and  ss.  56,  57,  as  to  concurrent  powers  given  by  the  settlement ;  see 
also  8.  59,  extending  the  provisions  of  the  Act  to  land  vested  absolutely  in 
an  infant,  and  ss.  60,  61  and  62,  as  to  a  tenant  for  life,  or  limited  owner,  who 
is  an  infant,  married  woman  (see  as  to  this  the  Married  Women's  Property  Act, 
The  Bills  1882),  or  lunatic— The  Bills  of  Sale  Act,  1882,  45  &  46  Vic,  c  43,  making 
of  Sale  Act,  important  alterations  in  the  law  affecting  mortgages  of  chattels  and  fixtures 
^®^*^-  as  regulated  by  the  Bills  of  Sale  Act,  1878  :— and  the  Married  Women's  Pro- 

The  perty  Act,  1882,  45  &  46  Vic,  c  75  (repealing  the  Married  Women's  Pro- 

Married       perty  Acts,  1870, 1874),  by  which  an  important  change  is  effected  in  the  legal 
Prooertv      8**^^^  o^  married  women,  every  married  woman  being  (by  s.  1)  made  capable 
Act,  1882.  o*  acquiring,  holding,  and  disposing  of  property  as  her  separate  estate,  and 
of  contracting,  and  suing  and  being  sued,  as  a  feme  sole;  and  (by  ss.  2  and 
5),  the  propertiy  of  a  married  woman  being  in  all  cases,  except  property- 
acquired  before  1883,  by  a  woman  married  before  that  time,  made  her 
separate  estate,  subject  to  any  settlement  (s.  19). 
As  to  Some  of  the  enactments  above  referred  to  enable  mortgages  to  be  greatly 

shortening   shortened  by  the  omission  of  clauses  which  under  the  previous  law  were 
mortgages    ug^essary  or  usual ;  and  they  may  often  be  further  abbreviated  by  the  omis- 
sion throughout  (with  the  aid  if  need  be  of  an  interpretation  clause)  of  any 
express  mention  of  the  representatives  and  assigns  of  the  respective  parties, 
as  in  the  specimen  forms  given  in  the  fourth  schedule  to  the  Conv.  Act 
1881  ;  see  i»/ra,  p.  9. 
Variations       The  following  forms  of  recitals  and  clauses  in  mortgages  are  for  the  most 
for  several   part,  for  simplicity  and  to  avoid  repetition,  applicable  only  to  one  mortgagor 
mortgagees  ^j^^  ^^g  mortgagee.    The  variations  required  for  several  mortgagees  would 
^f^^         be  little  if  anything  more  than  the  mere  substitution  of  the  plural  for  the 


BECITALS. 

n.  Atm  WHAS  the  sd,  mtgees^  have  at  the  request  of  the  sd,  ^^^^^^ 

mtgoTy  agrd  to  lend  him  the  sum  of  £ out  of  mojs  on  joint 

beloDging  to  them  upon  a  jt  acct,  upon  having  the  repaymt  ■**'**• 
ihofy  with  intty  &c.,  as  inform  i. 

m.  Anb  whas  the  sd,  A.,  B.  and  C,  migees,  have  at  the  Agreement 

request  of  the  sd,  mtgor,  agrd  to  lend  him  the  sum  of  £ aevenJ  on 

in  the  sevl  sums  foUowg,  that  is  to  say,  the  sd  A.  £ ,  J|^J^^ 

the  sd  B.  £ ,  and  the  sd  €•  £ ,  upon  having  the 

repaymt  of  the  sd  sevl  sums  of  £        ,  £ ,  and  £ , 

with  intt,  &c.,  as  inform  i. 

IV.  And  whas  the  sd,  mtgee,  has,  at  the  request  of  the  Agreement 
Bd,  «U^,  agrd  to  lend  hLu  L'sum  of  £— .  upon  ha^  ^^^r 
the  repaymt  thof,  and  also  of  any  other  sum  or  sums  of  moy  i^*^!*.^^ 
wch  may  he  lent  to  the  sd,  mtgor,  his  exs  or  ads,  hy  or  may  adTnnooi. 
become  owing  from  him  or  them  to  the  sd,  mtgee,  his  exs, 

ads,  or  assigns,  with  intt,  &c.,  as  inform  i. 

V.  And  whas  upon  an  acct  stated  this  day  between  the  sd,  Agreement 

,  ,  to  secure 

mtgor,  and,  migee,  there  is  owing  to  the  sd,  mtgee,  from  the  sun  dne  on 

ad,  mtgor,  the  sum  of  £ ,  and  it  has  been  agrd  that  the  JJ^* 

repaymt  ihof,  with  intt  at  the  rate  hinafter  mentd,  shall  be 
secured  in  mner  hinafter  appearg. 

VI.  And  whas  it  has  been  agrd  that  the  sd  loan  shall  be  Agreement 

tor  TOtV" 

continued  and  the  intt  to  accrue  upon  the  sd  sum  of  £ ,  ment  of 

shall  [at  the  option  of  the  sd,  mtgor,"}  accumulate  at  com-  ^J!|^"°^ 
pound  intt  in  mner  and  subjt  as  hinafter  appears. 

vn.  And  whas  the  sd,  surety,  has  agrd  to  join  in  these  ^^suret* 
psnts  as  surety  for  the  sd,  mtgor,  in  mner  hinafter  appearg.   shall  join. 

vin.  And  whas  the  sd,  mtgor,  is  entled  to  the  policy  ^^^«  ^^ 
[several  policies]  of  assurce  on  his  life,  hinafter  mentd  and  to  life 
intd  to  be  hby  assigned. g^fj";^, 

singnlar,  except  where  otherwise  indicated.  The  variations  for  several  mort- 
gagors would  generally  be  too  special  and  dependent  on  the  particular  cir- 
cumstances to  be  given  except  in  the  complete  precedents. 

Ab  to  the  stamps  on  mortgages,  see  the  Stamp  Act,  1870,  Sched.,  tit.  Stamp. 
MOBTGAOte,  &c.,  and  as  to  mortgages  of  life  policies  the  Customs,  &c.,  Act, 
1883,  61  Vic,  c.  8,  s.  19  ;  2  Dav.  Prec.  pt.  2,  p.  266,  note. 

(<?)  It  is  generallj  better  to  give  the  particulars  of  the  policies  assigned  in 

the  operative  part,  as  it  facilitates  the  making  out  of  the  necessary  notices 

of  the  assignment  to  be  given  to  the  offices. 
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Title  of  IX.  And  whas  the  sd,  mtgor,  as  pt  of  the  intd  secy  has 

to  policy     effected  a  policy  of  assurce  on  his  life  in  the  name  of  the  sd, 

^ff^ted^^  m^ee,  in  the Assurce  Society  for  the  sum  of  £ , 

in  name  of  dated,  &c.,  nimibered ,  and  under  the  annual  premium 

mortgagee,  ^f  £ |-^  ^^^  ^^^j  policies  of  assurce  on  his  life  in  the 

name  of  the  mtgee,  wch  are  hinafter  mentd,  namely  a  policy 

in  the  Assurce  Society  for  the  sum  of  £ ,  dated , 

&c.,  numbered  ,  and  under  the  annual  premium  of 

£ ,  a  policy,  &c.,  (fee,  or,  "  the  sevl  policies  mentd  in 

the  schdle  hto '']. 
Mortgage        X.  And  WHAS  by  an  indre  dated,  &c.,  and  expd,  &c.,  in 

holdaT       conson  of  the  sum  of  £ ,  pd  by  the  sd  B.,  mtgee  (a),  to 

Variations  ^^^  ^^  ^'t  ^®  ^^  ^'  covted  with  the  sd  B.  for  paymt  to  the  sd 

for  free-      B.,  his  exs,  ads,  or  assigns,  of  the  sum  of  £ ,  with  intt 

leaseholds,  for  the  same  at  the  rate  of per  cent,  per  annum,  on  the 

SwiT^^'    ^^^  ^^ ^^^^  next,  And  in  case  of  default  in  paymt 

thof  for  paymt  to  him  or  them,  of  intt  on  the  sd  sum  of 

£ ,  or  on  the  unpd  pt  thof,  at  the  rate  afsd,  by  equal 

half-yrly  paymts  on  the day  of and  the day 

of ;  And  by  the  same  indre  the  sd  A.  granted  unto  the 

sd  B.,  his  hrs  and  assigns  [among  other  hereds],  All  those, 
&c,f  freefid  peels,  or,  '*  the  freehd  hereds  hinafter  mentd  and 
intd  to  be  hby  assured,"  To  hold  the  same  unto  and  to  the 
use  of  the  sd  B.,  his  hrs  and  assigns,  iffreehds  only,  "  subjt 
to  a  provo  for  redemption  of  the  same  premes  on  paymt  to 

the  sd  B.,  his  exs,  ads,  or  assigns,  of  the  sum  of  £ , 

with  intt  for  the  same  in  the  meantime  at  the  rate  afsd,  on 

the  day  of then  next,**  if  freehds  and  ledsehds, 

**  subt  to  the  provo  for  redemption  thinafter  contd ;  And  by 
the  same  indre  the  sd  A.  assigned  [demised]  unto  the  sd  B., 
his  exs,  ads,  and  assigns,  the  premes  comprd  in  the  hinbfe 
recited  indre  of  lease.  To  hold  the  same  unto  the  sd  B., 
his  exs,  ads,  and  assigns,  for  the  residue  of  the  sd  term  of 


(a)  For  trustees  or  others  lending  on  a  joint  account,  say  "  mtgees, 

out  of  moy  belonging  to  them  on  a  jt  acct,"  the  other  varia- 
tions will  be  obvious. 


BECITAL3. 


yrs  granted  by  the  sd  lease,  [except  the  last  day  thof], 

Bubjt  to  the  provo  for  redemption  thinafter  contd ;  And  in 
the  sd  indre  now  in  recital  was  contd  a  proYO  for  redemption 
of  the  sd  freehd  and  leasehd  premes,  on  paymt  to  the  sd  B., 

his  exs^  ads,  or  assigns,  of  the  sd  sum  of  £ ,  with  intt 

thron  at  the  rate  afsd,  on  the  day  of then  next ; 

and  it  was  thby  agrd  that  the  sd  A.  shd  thenceforth  stand 
possed  of  the  nominal  reversion  thby  reserved  of  the  sd 

term  of yrs  in  trust  for  the  sd  B.,  his  exs,  ads,  and 

assigns,  subjt  to  such  equity  of  redemption  as  might  for  the 
time  being  be  subsistg  by  virtue  of  the  provo  for  redemption 
thinbfe  contd  " ;  l^for  copyhds  add,  And  by  the  same  indre 
the  sd  A.  covted  with  the  sd  B.,  that  he  the  sd  A.  and  his 
hrs,  and  all  other  necy  pties  (if  any),  wd  forthwith,  at  his 
and  their  own  cost,  surrender  All  that,  copyhd  peels,  or, 
''the  copyhd  hereds  hinafter  mentd  and  covted  to  be 
surrendered  "  to  the  use  of  the  sd  B.,  his  hrs  and  assigns, 

accdg  to  the  custom  of  the  manor  of ,  in  the  coy  of 

,  subjt  to  the  manorial  rents  and  services,  and  to  a 

Condon  for  makg  void  the  same  surrender  (b)  correspondg 
with  the  provo  for  redmon  thinbfe  contd  as  afsd,]  [And 
in  the  indre  now  in  recital  were  contd  a  power  of  sale 
and   other   powers   and  provons   for    further   securg   the 

repaymt  of  the  sd  sum  of  £ and  intt.] 

XT.  And  whas  [in  psuance  of  the  covt  in  that   behalf  Conditional 

contd  in  the  hinbfe  recited  indre  of  the day  of ,  S^y." 

ar,  "the  within-written  indre,*']  the  sd,  mtgor,  on  the *»oMfc 

day  of ,  surrendered  the  sd,  or,  "within-described," 

copyhds  hereds  and  premes,  or,  "  the  copyhd  hereds 
hinafter  mentd  and  covted  to  be  surrendered,'*  to  the  use  of 
the  sd,  mtgee,  his  hrs  and  assigns,  subjt  to  a  condon  for  makg 
void  the  sd  surrender  upon  paymt  to  the  sd,  mtgee,  his  exs, 

(i)  If  copyholds  only,  continae  as  follows : — "on  paymt  to  the  sd 

B.,  his  exs,  ads,  or  assigns  of  the   sum  of  £ ,  with  intt 

for  the  same  in  the  meantime  at  the  rate  afsd,  on  the 

day  of then  next." 
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ads,  or  assigns,  of  the  sum  of  £ ,  with  intt  for  the  same 

at  the  rate  of per  cent,  per  annum,  on  the day  of 

then  next. 

State  of  xn.  And  whas  the  sd,  or,  "  within-mentd,"  sum  of  £ 

debtor     remains  owing  to  the  sd,  mtgee,  on  the  secy  of  the  hinbfe 

recited,  or,  "  within-written,"  indre,  but  all  intt  for  the  same 

has  been  pd  up  to  the  date  of  these  psnts,  as  the  sd,  mtgee, 

doth  hby  acknowe. 

State  of  xni.  And  whas  the  sd,  or,  "  within-mentd,"  sum  of  £ 

debt  where  togT  with  the  sum  of  £ for  intt  thron  from  the 

interest  in  ^^^  ^f (makg  the  total  sum  of  £ )  remains  owing 

to  the  sd,  mtgee,  on  the  secy  of  the  hinbfe  recited^  or, 

"  within- written,"  indre. 
Agreement      xiv.  And  WHAS  the  sd,  mtgee,  has  agrd  to  lend  to  the  sd, 

for  further  ,i/.,i  i.X  /i\  i-         .1 

advance.     mtgoT,  the  further  sum  of  £ (0),  upon  havmg  the  re- 

paymt  thof,  with  intt  at  the  rate  hinafter  mentd,  secured  in 
mner  hinafter  appearg. 
Agreement      xv.  And  WHAS  the  sd,  transferee,  has  agrd  to  pay  to  the 

fer,  the       sd,  mtgee,  the  sd  sum  of  £ ,  the  amt  due  for  ppal,  and 

™ T^^°^   intt,  if  any,  in  arrear  (b),  upon  having  such  transfer  as  is 

a  party,      hinafter  contd  of  the  sd  mtge  debt  of  £ and  intt,  and 

the  sees  for  the  same. 
Agreement      xvi.  And  WHAS  the  sd,  transferee,  has,  at  the  request  of 
a  party.      ^^^  ^^d,  mtgoT,  agrd  to  pay  to  the  sd,  m;tgee,  the  sum  of 

£ ,  the  amt  omng  for  ppal,  and  intt,  if  a/ny  (6),  upon 

having  such  transfer  as  is  hinafter  contd  of  the  sd  mtge  debt 
of  £ and  intt,  and  the  sees  for  the  same. 

Variation         (a)  Where  there  have  been  farther  advances  the  recital  will  commence  : — 

have^l^n^  "  -^^^  ^^^®  *^®  ^^'  mtgee,  has  since  the  date  of  the  hinbfe- 
further  recited,  or,  '  within  written '  indre  advced  to  the  sd,  mtgor, 
advancea.    ^p^j^  ^j^g  g^^y  ^f  ^^  same  indre,  further  sums  amtg  togr  to 

the  sum  of  £ :  And  whas  the  sd,  or,  *  within  mentd  ' 

sum  of  £ ,  original  advce,  and  the  sd  sum  of  £ , 

further  advces,  makg  togr  £ ,  remain   owing,"  &c.,  con- 

tinue  as  in  text. 

(h)  For  several  mortgagees  or  tranferees  lending  on  a  joint  aoconnt,  add 
here ;— **  out  of  moy  beiongg  to  them  on  a  jt  acct." 
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XYn;.  A]^  WHAS  tjh^  34>  tran^eree,  has  agrd  at  the  leqoeat  ^^neneDt 
of  the  Bd|  m^^e6  (c),  to  pay  to  the  sd,  nUgee,  the  ad  aum  of  feruid 

£ ,  and  to  lend  to  the  sd,  mtgor,  the  further  sum  of  ^^^^ 

£ ,  upon  having  paymt  of  the  sd  ppal  Bums  of  £ 

and  £ ,  makg  an  aggregate  ppal  sum  of  £ (d),  with 

intt  at  the  rate  hinafber  mentd  secured  by  a  transfer  of  the 

sd  mtge  debt  of  £ and  intt  and  the  sees  for  the  same 

and  orwise  in  mner  hinafter  appearg. 

xvm.  And  upon  having  the  repaymt  of  the  sd  sum  of  ^^'^•JJ^* 
£ and  intt  further  secured  in  mner  hinafter  appearg.      ■ecunty. 

XXX.  And  whas  the  sd,  mtgor^  is  desirous  of  paying  off  the  l>wun  to 

sd  ppal  sum  of  £ (e),  and  having  the  sd,  or,  "  within-     **™' 

mentd,"  mtged  premes  released  and  reconveyed  in  mner 
hinafter  appearg. 

XX.  And  whas  all  ppal  moys  and  intt  wch  were  at  any  The  same, 
time  owing  on  the  secy  of  the  hinbfe  recited  indre.  [s]  of  form, 
mtge  [transfer  and  further  chge]  of  the day  of , 

&c.,  have  been  fully  pd  and  satisfied,  as  the  sd,  mtgee^  doth 
hby  acknowe,  and  the  sd,  mtgor,  is  desirous  of  having,  &c., 
€is  in  last  form. 

XXI.  And  whas  the  sd,  mtgor  («),  has  pd  to  the  sd,  mtgee,  That  mort- 

the  sevl  sums  of  £ and  £ ,  on  the day  of STbron**^ 

and day  of ,  in  pt  satisfon  of  the  sd  mtge  debt  of  P*i^|>*^^y 

£ ,  and  has  pd  to  him  the  balance  thof  amtg  to  £ mentB. 

on  the  exon  of  these  psnts,  and  all  intt  on  the  ppal  moys 

for  the  time  being  owing  on  the  secy  of  the  sd  indre  [s]  of 


(c)  For  several  transferees  lending  on  a  joint  account,  add  here  :— 

"  out  of  moys  belongg  to  them  the  sd,  tranferees,  on  a  jt 

acct." 

(d)  If   the  Becuritj   is   to   extend   to  future   advances   insert   here, 

"  with  any  further  sums  which  may  hrafter  be  advanced  by 
or  become  owing  to  the  sd,  transferee,  his  exs,  ads,  or 
assigns,  as  hinafter  mentd." 

(e)  If  the  mortgagor  is  a  trustee,  say  *'  out  of  moys  in  his  hands  as 
trustee  of  the  sd  settlemt,  or,  '  will,'  applicable  for  that 
ppose." 
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MORTGAGES. 


General 
agreement 
to  enter 
into  coYO 
nantB. 


mtge  [transfer  and  farther  chge]  of  the 


day  of 


&c.,  up  to  the  date  of  these  psnts  has  also  been  fully  pd  as 
the  sd,  mtgee,  doth  hby  acknowe. 

xxu.  And  whas  it  has  been  further  agrd  that  such  other 
Govts,  agreemts,  and  provons  shall  be  entered  into  and  made 
by  and  between  the  sd  pties  hto  as  are  hinafter  contd. 


Present 
adTance. 

Stun  paid 
by  mort- 
gagee to 
third  party 
at  request 
of  mort- 
gagor. 

Antecedent 
debt. 

Sums  paid 
by  several 
on  distinct 
accounts. 

Preaent 
advance 
and  cove- 
nant for 
future 
advance. 


Mortgage 
moneys 
having 
been  paid 
off. 


CONSIDERATIONS. 

I.  In  coj^son  of  the  sum  of  £ now  pd  to  the  sd, 

mtgor,  by  the  sd,  mtgee  (a),  the  rect  whof  is  hby  acknowed. 

n.  In  conson  of  the  sum  of  £ now  pd  to  the  sd,  third 

pty,  at  the  request  of  the  sd,  mtgor,  by  the  sd,  mtgee^  the 
rect  and  paymt  whof,  in  mner  afsd,  is  hby  acknowed. 

in.  In  conson  of  the  sum  of  £ so  owing  by  the  sd, 

mtgor,  to  the  sd,  mtgee,  as  afsd. 

IV.  In  conson  of  the  sevl  sums  of  £ ,  £ and 

£ now  pd  to  the  sd,  mtgor,  by  the  sd,  mtgees,  in  mner 

afsd,  the  rect  of  wch  sd  sevl  sums  the  sd,  mtgor,  doth  hby 
acknowe. 

V.  In  conson  of  the  sum  of  £ now  pd  to  the  sd, 

mtgor,  by  the  sd,  mtgee,  the  rect,  &c.,  and  of  the  covt  by  the 
sd,  mtgee,  hinafter  contd,  for  the  loan  to  the  sd,  mtgor,  of 

the  further  sum  of  £ by  the  instalmts  and   on  the 

Condons  hinafter  mentd. 

VI.  In  conson  of  all  ppal  moys  and  intt  secured  by  the 
hinbfe  recited  [mentd]  indre  [s]  of  mtge  [transfer  and 
further  chge]  of,  &c.,  having  been  fully  pd  and  satisfied  in 
mner  afsd. 


(a)  For   trustees  or  others  lending  on  a  joint  acconnt,  add    heie  : — 

**  out  of  moys  belongg  to  them  on  a  jt  acct." 


COVENANTS  FOR   PArMENT. 


COVENANTS  FOR  PAYMENT  (6). 

I.  The  sd,  mtgor^  doth  hby  covt  with  the  sd,  mtgee,  his  Tb  pay 
exs,  ads,  and  assigns,  that  the  sd,  mtgor,  his  hrs,  exs,  or^™^^ 

(b)  There  is  in  general  no  necessit  j  to  mention  the  representatives  of  either  As  to  men- 
the  covenantor  or  covenantee  in  a  covenant  for  payment,  the  borden  and  ^^^"^"^  *"• 
benefit  of  which  (being  a  mere  personal  covenant)  would  of  coarse  pass  to  ^?**™^"^ 
the  representatives  of  the  respective  parties  (see  the  specimen  forms  in  the  pi^i^g, 
fourUi  schedule  of  the  Conv.  Act,  1881,  and  s.  57)  ;  but  sometimes,  as  where 
the  secnrity  extends  to  fntnre  advances  made  by  the  representatives  of  the 
mor^agee  to  the  representatives  of  the  mortgagor,  they  most  be  expressly 
mentioned  ;  see  Be  Wattty  22  Ch.  D.  5.    The  words  in  question  are  retained 
in  these  forms ;  if  it  is  desired  to  shorten  the  deed  by  omitting  them,  it  will 
generally  be  better  to  use  an  interpretation  clause,  see  infra,  p.  64.    The 
words  at  the  commencement  of  the  covenant  binding  the  "  heirs,  executors, 
and  administratoTs  "  of  the  covenantor  are  of  course  omitted,  see  the  Conv. 
Act,  1881,  s.  69,  Vol.  I.,  p.  2,  note. 

In  mortgages  to  trustees  or  others  lending  money  on  a  joint  account,  it  has  As  to 
been  usual  to  repeat  throughout  the  deed  after  the  names  of  the  mortgagees  mortgages 

the  expression, "  or  the  survors  or  survor  of  them,  or  the  exs  ^^^^^ 
or   ads    of   such   survor,   their  or  his   assigns,"  to  indicate 

that  the  right  to  the  mortgage  money,  and  to  exercise  the  powers,  is  to 
survive ;  as  well  as  to  insert  a  special  clause  known  as  the  joint  account 
danse,  making  the  receipt  of  the  survivors,  &c.,  a  good  discharge  ;  but  by 
the  Conv.  Act,  1861,  s.  60,  a  covenant  or  obligation  under  seal,  made  with 
two  or  more  persons  to  pay  money  or  make  a  conveyance  or  do  any  other  act 
to  them  or  for  their  benefit,  is  to  enure  for  the  benefit  of  the  survivors  and 
survivor,  or  any  other  person  to  whom  the  right  to  sue  on  the  covenant 
or  obligation  devolves,  unless  a  contrary  intention  appears  ;  and  by  s.  61, 
where  in  a  mortgage  or  obligation  for  payment  of  money,  or  a  transfer 
thereof,  the  money  is  expressed  to  be  advanced  by  or  owing  to  more  persons 
than  one  on  a  joint  account,  or  a  mortgage,  &c.,  is  made  to  them  jointly  and 
not  in  shares,  the  money  for  the  time  being  due  is  to  be  deemed  to  remain 
money  belonging  to  them  on  a  joint  account,  and  the  receipt  of  the  survivors 
or  survivor,  or  of  the  personal  representatives  of  the  last  survivor,  is  to  be  a 
complete  discharge,  notwithstanding  any  notice  of  a  severance  of  the  joint 
account,  unless  a  contrary  intention  appears.  Having  regard  to  these  enact- 
ments, the  use  of  the  above  lengthy  form,  "  or  the   SUrvors,   &C.,'* 
may  be,  and  in  these  forms  is,  dispensed  with  (the  simple  expression 

"  the  sd,  mtgees,  their  exs,  ads,  or  assigns,"  being  used),  and  the 

'^joint-account  clause  "  omitted ;  but  the  intention  that  the  powers  of  the 
mortgagees  (if  express  powers  are  inserted)  are  to  go  with  the  debt  to  the 
survivors,  &c.,  should  be  made  clear,  which  may  be  done  by  a  short  clause 
at  the  end  of  the  deed ;  see  infra,  p.  64. 

The  third  schedule  to  the  Conv.  Act,  1881,  gives  a  very  short  form  of  Statutory 

^mortgage. 
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ads  will  on  the day  of next,  utuaUy  the  first  day 

for  paymt  of  intty  pay  to  the  sd,  mtgee,  his  exs,  ads,  or 

assigns,  the  sum  of  £ ,  the  ppal  sum,  with  intt  for  the 

same  in  the  meantime  at  the  rate  of ^  per  cent,  per 

annum  from  the  date  of  these  psnts. 
?^  p^y  n.  And  will  thrafter  in  ease  and  so  long  as  the  sd  simi 

after  d«-     of  £ ,  or  any  pt  thof,  shall  remain  unpd  (a),  pay  to  him 

fault.         Qj,  them  intt  for  the  same  at  the  rate  afed  by  equal  half-yrly 
or  "  quarterly  "  paymts  on  tho  — ^  day  of  -—  &c.,  specify 
half-yrly  or  quarterly  days,  in  every  yr. 
By  two  m.  The  sd,  covtors,  do,  and  as  a  septe  covt  each  of  them 

joiS?yMid  ^^^  ^^y»  or  '*  do  hby  jtly  and  sevUy,"  covt  with  the  sd, 
aeveraiiy  to  mtgee,  his  exs,  ads,  and  assigns,  that  they  the  sd,  covtors,  or 
cipai  and  their  respive  hrs,  exs,  or  ads,  or  some  or  one  of  them;  will, 
interest      ^^^^  continue  as  informs  i  and  n. 

To  pay  ^'  "^^^  ^^9  mtgor,  doth  hby  covt  with  the  sd,  mtgee,  his 
present  exs,  ads,  and  assigns,  that  the  sd,  mtgor,  his  hrs,  exs,  or 
advances     ^ds,  will  on  the  day  of ,  usually  the  first  day  for 

(c).  

mortgage  (limited,  it  s&oald  be  observed,  to  freeholds  or  leaseholds)  expressed 

to  be  **  by  way  of  statutory  mortgage,"  which  by  s.  26  implies  the  ordinary 

covenant  for  payment  (see  s.  28),  and  proviso  for  redemption  ;  but  this  ia  a 

trifling  gain,  and  although  the  form  may  be  "  varied  or  added  to  as  circam- 

Btances  require,"  and  it  has  to  some  extent  come  into  use,  it  is  considered 

that  its  employment  should  be  confined  to  small  and  simple  transactions. 

Remedy  on      ^^®  personal  remedy  on  a  covenant  in  a  mortgage  deed,  as  well  as  the 

covenant      remedy  against  the  land,  is  barred  by  the  lapse  of  twelve  years,  under  the 

barred  by    Real  Property  Limitation  Act,  1874  (37  &  38  Vic,  c.  67),  s.  8  ;  iSitUon  v. 

statute.        Sutton^  22  Ch.  D.  611,  followed  in  FM/ntHde  v.  Flint,  %b,,  679).    Where, 

however,  the  covenant  is  by  a  surety,  payment  of  interest  by  the  mortgagor 

will  prevent  the  bar  (^Re  Potoen,  30  Ch.  D.  291). 

(a)  It  is  sometimes  more  convenient  to  say, ''  SO  long  as  any  ppal 

moys  shall  remain  owing  on  this  secy."  Where  the  interest  exceeds 
4  per  cent.,  having  regard  to  the  cases  of  Exp.  FswingSy  26  Oh.  D.  338, and 
Arlmthnot  v.  JBunstlUU,  W.  N.  1890,  37,  distinguishing  Popple  v.  Sylve»ter, 
22  Ch.  D.  98,  it  may  be  desirable  to  add,  «*  or  on   any  judgmt  wch 

may  be  recovered  hrunder." 

(i)  See  also  the  forms  of  covenants  by  several  in  VoL  I.,  p.  684.  The 
precise  form  of  the  oovenant  seems  immatwial  provided  each  covenantor  is 
made  to  covenant  severally,  and  the  shorter  form  in  the  text  will  soffloe, 
having  regard  to  S.  S.  0.,  1888,  Order  XVI.,  rules  4  and  6.  This  form  is 
suitable  for  a  covenant  by  principal  and  sureties. 

(e)  See  above,  p.  9,  note. 
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poffot  cfinit^  pay  to  the  sd,  mtgee,  his  exs,  ads,  or  ascdgns, 

the  sam  of  £ ,  arigl  advance,  with  intt  for  the  same  in 

the  meantime  at  the  rate  of,  &c.y  from  the  date  of  these 

psnts,  And  will  on  such day  of or day  of 

,  the  days  for  paymt  of  intt,  as  shall  happen  next  after 

the  same  resply  shall  be  advanced  or  pd  or  become  owing, 
pay  to  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  every  other 
sum  wch  may  hrafter  be  advanced  or  pd  by  him  or  them,  to, 
or  become  owing  to  him  or  them  by  the  sd,  nUgor,  his  hrs, 
exs,  ads,  or  assigns  (d),  with  intt  thron  at  the  rate  afsd  from 
the  time  of  the  same  resply  being  advanced  or  pd  or  becomg 
owing. 

v.  And  that  in  case  the  sd  sum  of  £ ,  origl  advance,  To  i*y 

or  any  other  snm  wch  may  hrafter  be  advanced  or  pd  or  present  and 
become  owing  as  afsd,  or  any  pt  thof,  shall  remain  nnpd  ^^^"^  •^" 
after  the  day  on  wch  the  same  is  hinbfe  covted  to  be  pd,  he 
the  sd,  mtgor,  his  hrs,  exs,  or  ads  will,  so  long  as  the  same 
sum  or  any  pt  thof  shall  remain  unpd,  pay  to  the  sd,  mtgee, 
his  exs,  ads,  or  assigns,  intt  thron,  at  the  rate  afsd,  by  equal 

half-yrly,  or,  "  quarterly  "  paymts  on  the day  of , 

&C-,  specify  half-yrly  or  quarterly  days,  in  every  yr. 

Yi.  And  will  so  long  as  any  ppal  moys  shall  remain  The  nine, 
owing  on  this  secy  pay  to  him  or  them  intt,  &c.,  as  in  last  f^^  (e). 
form, 

vii«  The  sd,  mtgor,  doth  hby  covt  with  each  of  them  the  To  pay 
sd,  mtgees,  his  exs,  ads,  and  assigns,  as  a  septe  covt,  that  he  Ld  inte- 

the  sd,  mtgor,  his  hrs,  exs,  or  ads,  wiU,  on  the day  of  "!iJ|J  • 

next  repay  to  such  respive  covtee,  his  exs,  ads,  or  respMt  of 

assigns,  the  sum  advanced  or  contributed  by  him  towards  a^^* 

the  sd  aggregate  loan  of  £ ,  as  afsd,  with  intt  for  the 

same  in  the  meantime  at  the  rate  of per  cent,  per 

annimi,  from  the  date  of  these  psnts,  and  will  thrafter  in 
case  and  so  long  as  such  sum  or  any  pt  thof  shall  remain 
unpd,  pay  to  him  or  them  intt  for  the  same,  &c.,  as  in 
form  n. 

id)  QoqJU  Watts,  22  Oh.  D.  5 ;  ante,  p.  9,  note. 
(fi)  See  p.  10,  note  C^)* 
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f  ^'^JT**"     ^^^°*  "^^^  ^^'  mtgor,  doth  hby  covt  with  the  sd,  mtgee, 
and  in  the  his  6X8,  ads,  and  assigns,  that  he  the  sd,  mtgor,  his  hrs,  exs, 

meu.tim,    ^^   ^       ^^  ^^^gf^^    -^^   ^^^  „^^   ^^   ^^^^^  ^f  ^^^  ^^ 

to  pay  sums  '    ^  ^  ' 

equal  to      mtgee,  his  exs,  ads,  or  assigns,  the  sum  of  £ ,  £2  15«. 

ivi  en  8.  ^^^^^  Consolidated  Stock,  on  the day  of next, 

Variation     r      ^      ^^•l  •     At  ,*  i         i  i  •  •* 

where  in-  L^nd  Will  in  the  meantime  pay  to  the  sd,  mtgee j  his  exs,  ads, 
^^^'^^  or  assigns,  such  sums  of  moy  as  he  or  they  wd  have  been 

proceeds     entled  to  rece  as  the  divds  of  the  sd  sum  of  £ Stock 

Btook.^  ^  ^^  ^^  same  had  not  been  sold,  at  such  times  and  in  such 
mner  as  such  divds  wd  have  been  payable],  \pr,  and  will  also 
pay  to  him  or  them  intt  for  the  sd  sum  of  £ ,  tlie  equiva- 
lent as  afsd  of  the  sd  sum  of  £ Stock,  to  be  computed 

from  the  date  of  these  psnts,  at  the  rate  of per  cent. 

per  annum,  on  the  sd day  of next]. 

To  pay  IX.  And  THAT  if  the  sd  sum  of  £ Stock,  or  any  pt 

to  div^^     thof,  shall  not  be  transferred  into  the  name  or  names  of  the 

^^^^  ft*    ®^'  wifgf^e,  his  exs,  ads,  or  assigns,  on  or  before  the  sd 

default.       day  of next,  the  sd,  mtgor,  his  hrs,  exs,  or  ads  will,  so 

Variation  long  as  the  same  sum  or  any  pt  thof  shall  remain  unreplaced, 
terest  is^to  P^J  ^^  ^^^  ^^»  mtgee,  his  exs,  ads,  or  assigns,  such  sums  of 
^J^^  **°.  Daoy  as  he  or  they  wd  have  been  entled  to  rece  as  the  divds 

sale  of        of  the  sd  sum  of  £ Stock,  if  the  same  had  not  been  sold, 

stock.  Qj.  Qf  QQ  much  thof  as  shall  not  for  the  time  being  have  been 
replaced,  at  such  times  and  in  such  mner  as  such  divds  wd 

have  been  payable,  [or,  intt  at  the  rate  of per  cent,  per 

annum  for  the  sd  sum  of  £ ,  the  sum  produced  by  ttie 

sale  of  the  stock,  or  for  so  much  thof  as  shall  not  for  the  time 
being  have  been  satisfied  by  a  transfer  of  a  proportionate  pt 

of  the  sd  sum  of  £ Stock,  by  equal  half-yrly  paymts  on 

the day  of and  the day  of .] 

To  pay  X.  The  sd,  vitgor,  doth  hby  covt  with  the  sd,  mtgee,  his 

b"^^*Sj-  ^^^>  ^^^'  ^^^  assigns,  that  he  the  sd,  mtgor,  his  hrs,  exs,  or 
ments,  and  ads,  will  pay  to  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  the 

miMid*  ^^  ^^^  ^^  ^ '  ^^^  ppal,  with  intt  for  the  same  in  the  mean- 
principal     

^^^'  Qa)  Where  the  mortgage  money  is  to  be  'lepaid  by  instalments,  bnt  the 

As  to  mortgagee  is  to  have  the  right  to  caU  in  the  whole  sum  on  default  in  pay- 

P*T^*?j_     ment  of  any  instalment  (or  on  breach  of  any  of  the  mortgagor's  coyenants), 

ments. 
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tae  at  the  rate  of  per  cent,  per  annum,  by  the 

instalmts^  at  the  times,  and  in  the  mner  followg,  that  is  to 

say,  the  ppal  sum  of  £ by  equal  half-jrrly,  or 

"quarterly,"  instalmts  of  £ each  whof  the  first  is  to 

be  pd  on  the day  of next,  and  a  like  instalmt  on 

every  subsequent day  of [and day  of 2 

mtil  the  sd  ppal  sum  of  ^6 shall  be  fully  pd,  and  the 

intt  on  the  sd  sum  of  £ y  or  on  so  much  thof  as  shall 

from  time  to  time  remain  unpd,  by  half-yrly,  or,  "  quarterly," 

paymts  on  every day  of ,  [and daj'  of "], 

along  with  the  instalmts  of  the  ppal,  so  that  upon  each  such 
day  the  intt  up    to   that  day  shall  be  pd,  togr  with  the 
instalmt  of  ppal  then  payable  as  afsd,  [And  further  that  if  0^  default 
the  sd,  mtgor,  his  hrs,  exs,  or  ads,  shall  at  any  time  make  ot  any^.*^ 
de£Etult  in  the  paymt  of  any  of  the  sd  instalmts  or  intt,  or  8j*i™«nt 

.     ^  :      ^         .  .,i.T-  ,  ^       'the  whole 

any  pt  thof  resply,  for  the  period  of  thirty  days  after  the  debt  to 
time  hinbfe  appted  for  the  paymt  thof,  or  in  the  pformce  of  ^^*^™*' 
any  of  the  covts  on  the  pt  of  the  sd,  mtgor,  hrin  contd,  then  payable  (/>) 
and  in  any  such  case  the  whole  of  the  sd  ppal  moy  wch  shall 
for  the  time  being  remain  unpd  shall   forthwith   become 
payable,  and  shall  be  pd  with  intt  at  the  rate  afsd  by  the  sd, 
migor,  his  hrs,  exs,  or  ads,  to  the  sd,  mtgee,  his  exs,  ads,  or 
assigns,  on  demand.] 

XI.  The  sd,  mtgor,  doth  hby  covt  with  the  sd,  mtgee,  his  To  pay 
exs,  ads,  and  assigns,  that  he  the  sd,  mtgor,  his  hrs,  exs,  or  ^^^^' 
ads,  will  on  demand  pay  to  the  sd,  mtgee,  his  exs,  ads,  or  demand  (c) 

assigns  the  sum  of  £ ,  the  ppal  stun,  and  until  paymt  J^t  j]J  the 

thof  will  pay  to  him  or  them  intt  on  the  sd  sum  of  £ ,  or  meantime, 

on  so  much  thof  as  shall  for  the  time  beinc^  remain  unpd,  ^"»™^*^?'*^ 

o  r    9  where  mte- 

" rest  yaries 

it  IS  generally  more  convenient  to  insert  a  covenant  for  payment  and  pro<  ^^  Bank 
▼iso  for  redemption,  and  other  clauses  in  the  ordinary  form,  and  to  qualify  ***** 
the  whole  by  the  proviso  at  p.  SO,  form  vili. ;  but  the  above  form  of  covenant 
is  sometimes  equally  convenient. 

(ft)  See  Williams  v.  Stem^  6  Q.  B.  B.  A09  ;  The  Protector,  ^c,  Co,  v. 
Griee,  ib.,  592  ;  Ex  paHe  Burden,  16  Ch.  D.  675. 

{c)  It  has  been  held  that  non-payment  on  demand  by  a  person  representing 
himself  as  agent  of  the  mortgagee,  before  the  mortgagor  has  had  an  oppor- 
tanity  of  inquiring  into  the  truth  of  the  alleged  agency,  does  not  constitute 
defuilt  in  payment  on  demand  ;  Moore  v.  Shelley,  8  App.  Cas.  285. 


14  M0RT6AGBB. 

at  (a)  the  rate  of per  cent,  per  annum  from  the  date  of 

these  psntSy  by  eijual  half-yrly,  CTy  **  quarterly,"  paymts  on 

the day  of ,  &c.^  in  every  yr,  or  on  the  day  of  the 

repaymt  of  the  ppal  snm  (as  the  case  may  be). 
By  a  firm.       xn.  The  8d,  mtgoTs^  do  hby  jtly  and  sevlly  covt  with  the 
Variation    gj^  mtoee,  his  exs,  adSy  and  assigns,  that  the  sd,  mtgors,  or 

lor  prcMot  _  mm 

and  futare  their  respive  hrSy  exs,  or  ads,  or  some  or  one  of  them,  or 
adTanoea.    ^^  g^  gj^jj^  ^f  2.  and  Co.  will,  &c.,  foT  paymt  of  ppal  and 

intt  as  informs  i.  and  n.,  or  psnt  and  futwre  advances  as  in 

forms  iv,  and  v.,  extendg  to  further  advances  tOy  "  the  sd^ 

mtgora,  or  their  respive  hrs,  ess,  ads,  or  assigns,  or  any  of 

them,  or  the  members  or  member  for  the  time  being  of  the 

sd  firm  of  Z.  and  Go.'* 

To  pay  zm.  The  SD,  mtgoT,  doth  [mtgors,  jtly  and  sevlly  doj 

^'^f^^     hby  covt  with  the  sd,  mtgeet,  their  exs,  ads,  and  assigns 

banken  on  [the  sd  Banking  Co.  and  their  assigns],  that  the  sd,  mtgor 

J^J^^      his  hrs,  exs,  or  ads,  [the  sd,  mtgort,  or  their  respive  hrs. 

Variations  ^^^f  OT  ads,  or  some  or  one  of  them  or  the  members  for  the 

where  the   i{^q  beinfif  of  the  sd  firm  of  Z.  &  Co.],  will  on  demand  in 

mortgagors  _ 

are  a  firm,  writg  made  to  the  sd,  mtgor,  his  exs  or  ads,  [mtgorSy  or  their 
the  bankis  ^^^pive  exs  or  ads,  or  some  or  one  of  them,  or  to  the  sd 
a  company,  firm  of  Z.  &  Co.]  [or  left  upon  the  premes  hby  mtged],  pay 
to  the  sd,  mtgees,  their  exs,  ads,  or  assigns,  [the  sd  Bankg 
Co.  or  their  assigns],  or  one  of  the  cashiers  for  the  time 
being  of  the  sd  bank,  the  balce  wch  on  the  acct  current  of 
the  sd,  mtgor,  [firm  of  Z.  &  Co.  for  the  time  being]  with  the 
sd,  mtgees,  [bank]  shall  be  for  the  time  being  owing  in  respt 
of  bills,  notes,  or  drafts  accepted,  pd  or  discounted,  or 
advances  made  to  or  for  the  use  or  accomodon  of  the  sd, 
mtgor,  [firm  of  Z.  &  Co.],  and  for  intt,  commission,  or 


luterest  (a)  If  the  interest  is  to  vary  with  the  Bank  rate,  say  "  at  the  rate 

with  iLik  varying  from  time  to  time  with  and  being  equal  to  [or,  one 

rate.  per   cent,  above],  the  rate  of  discount  for  the  time  being 

allowed  by  the  Governor  and  Co.  of  the  Bank  of  England 

on  approved  bills  of  exchange  [but  not  to  fall  below  6  per 

cent,  per  annum."]. 
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orwise,  itogt  with  intt  on  the  sd  balce  from  the  time  of  such 
deioind  being  made  at  left  till  the  time  of  paymt  at  the  rate 

rf per  cent,  per  amimn. 

xtv.  And  the  sd,  sunty,  doth  hby  covt  with  the  sd,  migte,  Bj  nmif 
Ids  exsy  ads,  and  assigns^  that  in  case  default  shall  at  any  ^SZ^  <m 
time  be  made  by  the  sd,  mtgor,  his  hrs^  exs,  or  ads,  in  ^f^^ 
paymt  of  the  intt  on  the  sd  sum  of  £   -    »  or  any  pt  thof 
psoaat  to  his  coTt  hinbfe  contd»  then  and  in  any  and  every 
such  ease  the  sd^  surety,  his  hrs,  exs,  or  ads,  wiU  on  demand 
pay  to  the  sd^  mtgee^  his  exs,  ads,  or  assigns,  the  intt  wch 
shall  be  so  in  arrear  and  unpd. 


mortcafor. 


HABENDUM. 

L  To  HOLD  the  same  premes  Unto  and  to  thb  use  of  the  Fnehoidji 
sd,  mtgee^  his  hrs  and  assigns  {b)  (c),  sabjt  to  the  provo  for 
redmon  hinafter  contd. 

n.  To  HOLD  the  same  premes  Unto  the  sd,  mtgee,  his  exs,  Leueholds 
ads  and  assigns,  henceforth  for   all  the  residue  now  an-  ^^^[^[^ 

expired  of  the  sd  term  of yrs,  granted  by  the  sd  indre  ™«"*  <>' 

of  lease  {d)  (c)  subjt  to  the  prove  for  redmon  hinafter  contd. 

m.  To  HOLD  the  same  premes  Unto  the  sd,  mtgee,  his  Peraoniaty 
exs,  ads,  and  assigns  (c),  subjt  to  the   provo  for   redmon 
hinafter  contd. 

(ft)  If  prefierred,  for  "  hrs  and  assigns,"  say  "  in  fee  simple ;  *' 

Ke  the  Cony.  Act,  1881,  s.  61,  Vol.  I.,  p.  419,  note  (e'). 

(c)  If  the  mortgage  is  sabject  to  a  prior,  charge  or  charges,  add  here  Variation 

"  Subjt  to  the  sd  indre  of  mtge  of  the  day  of 'j*^  P"^ 

ftrijfcyflwMa_ 

and  the  sum  of  £ and  intt  thby  seed  as  afsd,  and ; " 

"subjt  to  the  prior  chges  and  incumbces  to  wch  the  sd 
premes  are  hinbfe  expd  to  be  subjt  and ; "  or,  if  the  prior  mort- 
gage has  not  preTioosl J  been  mentioned,  ''subjt  to  a  mtge    dated, 

Ac,    and  expd,  &c.,  for  securg  the  sum  of  £ and 

intt." 

(d)  For  a  mortgage  by  demise,  add  here,  ''  except   the   last  day  Variations 
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For  trans- 
fer of  mort- 
gage of 
freeholds. 

Variations 
where  new 
equity  of 
redemption 
is  created. 


The  same 
for  lease- 
holds mort- 
gaged by 
assignment 
or  demise. 


The  same 
for  per- 
sonaltj. 


iv.  To  HOLD  the  same  premes  Unto  and  to  the  use  of  the 
sdy  transferee,  his  hrs  aud  assigns,  sahjt  to  such  equity  of 
redmon  as  the  same  premes  are  now  subjt  to  by  yirtue  of 
the  hinbfe  recited,  or,  "  mentd,"  or,  "within  written,"  indre 
of  mtge,  [indres  of  mtge  and  further  chge]  on  paymt  to  the 
sd,  transferee,  his  exs,  ads,  or  assigns  of  the  sd  sum  of 

£ ,  the  ppal,  and  the  intt  due  and  to  become  due  for  the 

same,  or,  if  a  new  equity  of  redmon  is  created,  free  from  aU 
equity  of  redmon  under  or  by  virtue  of  the  hinbfe  recited, 
or,  "mentd,"  or,  "within  written,"  indre  of  mtge  [indres  of 
mtges  and  further  chge],  but  subjt  to  the  provo  for  redmon 
hinafter  contd. 

V.  To  HOLD  the  same  premes  unto  the  sd,  transferee,  his 
exs,  ads,  and  assigns,  for  the  residue  now  unexpired  of  the 
sd  term  for  wch  the  same  premes  were  assigned  (a)  by  the 
hinbfe  recited,  or,  "  mentd,"  or,  "  within  written,"  indre  of 
mtge,  subjt  to  such  equity,  &c.,  or  if  a  new  provo  for  redmon 
is  created,  "free  from,  &c.,  but  subjt,  &c.,"  as  in  last  form. 

VI.  To  HOLD  the  same  premes  Unto  the  sd,  transferee, 
his  exs,  ads,  and  assigns,  subjt  to  such  right,  &c.,  or,  "  free 
from,  &c.,  but  subjt,  &c.,"  as  inform  iv. 


for  mort- 
gage by 
demise, 
and  for 
several 
leases. 

Variations 
for  mort- 
gage by 
demise, 
and  for 
sereral 
leases. 


thof."      For  property  held  under  several  leases,  say,   *'  for   all  the 

respive  residues  now  unexpired  of  the  sevl  terms  of yrs 

and  yrs   granted  by  the  sd  sevl  indres  of  lease ;  " 

if  by  demise,  add,  **  except  the  last  day  of  each  such  term." 

(a)  Where  the  mortgage  was  by  demise,  for  "  assigned,"  eay, 
"  demised  ;  "  and  if  the  mortgage  contained  a  declaration  of  tmst  of 
the  nominal  reversion  for  the  mortgagee,  add  after  "  mtge,"  "  And  for 

all  the  este  of  the  sd,  mtgee,  in  the  sd  nominal  reversion 
reserved  by  the  same  indre  of  the  sd  term  created  by  the  sd 
lease."  For  several  leases,  say,  "  for  the  respive  residues  now 
unexpired  of  the  sd  sevl  terms  for  wch  the  same  respive 
premes  were  assigned  [demised]  by  the  hinbfe  recited,  &c., 
indre  of  mtge  [and  for  all  the  este  of  the  sd,  mtgee,  in  the 
sevl  nominal  reversions  reserved  by  the  same  indre  of  the 
respive  terms  created  by  the  sd  leases]  subjt,  &c." 
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yn.  To  HOLD  the  same  premes  unto,  &c.y  &c.y  a$  the  case  For  noon- 
may  be,  discbgd  from  the  sd  sum  of  £ and  the  intt  ^'*"^ 

thron,  and  all  moys  now  or  at  any  time  htofore  owing  on 
the  secy  of,  and  from  all  chges,  claims,  and  demands  whatsr, 
under  or  by  virtue  of  the  hinbfe  recited,  or^  "  mentd/'  or, 
•*  within- written,"  indre  of  mtge,  or,  "  indres  of  mtge, 
transfer,  and  further  chge." 


PROVISOES  FOR  REDEMPTION  (6), 

I.  Proyd  always,  and  it  is  hby  agrd  that  if  the  sd,  mtgor,  Frwhold^ 

his  exs,  ads,  or  assigns,  shall  on  the  sd day  of 

next,  pay  to  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  the  sd 
sam  of  £ ,  the  ppal,  with  intt  for  the  same  in  the  mean- 
time at  the  rate  afsd,  the  sd,  mtgee,  his  exs,  ads  (c),  or 
assigns,  shall  at  any  time  thrafber,  upon  the  request  and  at 

(b)  It  is  better  in  oidinarj  cases  to  adhere  to  the  strict  form  of  proTiao  for  As  to  fotv 
xedemption  on  payment  of  the  mortgage  money  on  a  specified  day,  to  ensure  of  proTiao 
that  the  mortgagee  shall  have  the  right  of  foreclosure,  as  is  done  in  the  form  ^I'^^iBp- 
of  mortgage  in  the  4th  sched.  to  the  Cony.  Act,  1881 ;  and  in  the  special    ^^'^ 
statutoty  form  of  mortgage  in  the  3rd  sched.  to  that  Act,  a  similar  proviso 
for  redemption  is  implied,  see  s.  26,  above,  p.  9,  note.    But  the  power  of 
the  Court  to  direct  a  sale  instead  of  f  oieclosore  is  considerably  enlarged  by 
the  same  Act,  s.  25. 

By  the  Conv.  Act,  1881,  s.  15  (as  amended  by  the  Conv.  Act,  1882,  s.  12,  Power  of 
in  consequence  of  the  decision  in  Teevan  v.  Smith,  20  Ch.  D.  724),  the  mort-  mori^agor 
gagor,  or  any  subsequent  incumbrancer,  is  entitled  on  paying  off  a  mortgage  ^^J^^^^ 
to  require  the  mortgagee  (unless  he  is  or  has  been  in  possession)  to  transfer 
the  debt  and  security  to  any  third  person  instead  of  reconveying,  notwith- 
standing any  stipulation  to  the  contrary.    The  section  does  not  however 
apply  to  the  case  of  a  tenant  for  life  who  has  &iled  to  keep  down  the  interest 
and  has  obtained  the  usual  order  permitting  him  to  redeem,  Aldenon  v. 
Elgey,  26  Ch.  D.  567.    See  as  to  the  previous  law  2  Dav.  Prec.,  pt  2,  p.  280. 

(r)  By  the  Conv.  Act,  1881,  s.  SO  (repealing  the  Vendor  and  Purchaser  Vesting  of 
Act,  1874,  8.  4),  a  mortgage  estate  of  inheritance,  or  ^r  autre  vie  limited  to  mortgage 
the  heir,  devolves  on  the  death  (whether  testate  or  intestate)  of  a  sole  mort-  estates  in 
gagee  or  the  survivor  of  joint  mortgagees  on  his  personal  representatives,  P®"<*°* 
except  in  the  case  of  copyholds  to  which  the  mortgagee  has  been  admitted  Hf^YMi  " 
(Copyhold  Act  1887,  s.  45)  ;  the  proviso  in  the  case  of  freeholds  should  there^ 

fore  be  for  re- conveyance  by  the  **  exs,  ads,  or  assigns." 
K.1L— VOL.  n.  C 
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Leaseholds 
or  person- 
alty (c). 


Freeholds 
with  lease- 
holds or 
personalty. 


Copyholds 
mortgaged 
alone  (t). 


the  cost  of  the  sd,  nUgor,  his  hrs,  exs,  ads,  or  assigns,  re- 
convey  the  sd  premes  hinbfre  granted  (a),  to  the  use  of  the 
sd,  mtgor,  his  hrs  and  assigns,  or  as  he  or  they  shall 
direct  (5). 

II.  Provd  alwats,  and  it  is  hby  agrd  that  if,  &c.,  as  in 
precedg  form,  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  shall  at 
any  time  thrafter  upon  the  request  and  at  the  cost  of  the 
sd,  mtgor,  his  exs,  ads,  or  assigns,  re-assign  the  sd  premes 
hinbfe  assigned  to  the  sd,  mtgor,  his  exs,  ads  and  assigns, 
or  as  he  or  they  shall  direct  (6). 

ni.  Proyd  always,  and  it  is  hby  agrd  that  if,  &c.,  as  in 
form  I.,  the  sd,  mtgee,  his  exs,  ads  {d),  or  assigns,  shall  at 
any  time  thrafter,  upon  the  request  and  at  the  cost  of  the 
sd,  mtgor,  his  hrs,  exs,  ads,  or  assigns,  reconvey  the  sd 
freehd  premes  hinbfe  granted  (a)  to  the  use  of  the  sd,  mtgor, 
his  hrs  and  assigns,  and  re-assign  the  sd  leasehd  premes 
hinbfe  assigned  to  the  sd,  mtgor,  his  exs,  ads,  and  assigns, 
or  as  he  or  they  shall  direct  (6). 

IV.  SuBJT  to  a  condon  for  makg  void  the  surrender  to  be 
made  in  psuance  of  this  covt  if  the  sd,  mtgor,  his  hrs,  exs, 

ads,  or  assigns  shall  on  the  sd day  of next,  pay  to 

the  sd,  mtgee,  his  exs,  ads,  or  assigns,  the  sd  sum  of  £ , 


with  intt  for  the  same  in  the  meantime  at  the  rate  afsd. 


Variation 
for  prior 
chai*ge. 


Variation 
for  mort- 
gage by 
demise. 


(a)  Or,  "  appted,'*  or  "  appted  and  granted,"  as  the  case  may 

be ;  or  if  preferred,  **  assured,''  that  word  being  appropriate  to  any  mode 
of  conveyance. 

(J)  If  there  be  a  prior  charge  or  charges,  add,  "  subjt  to  the   sd 

prior  mtge  of  the day  of if  subsistg,"  or,  "  subjt 

to  the  sd  prior  chges  and  incubces  hinbfe  mentd  or  referred 
to,  or  such  of  them  as  shall  for  the  time  being  be  subsistg." 

(c)  In  a  mortgage  of  leaseholds  by  demise  substitute  "  surrender  or 

assign"  for  "re-assign,"  and  "demised"  for  "assigned." 

For  a  form  providing  for  cesser  of  the  sub-term  (in  lieu  of  surrender), 
which  is  sometimes  used  in  the  case  of  a  mortgi^e  by  demise,  see  p.  21 , 
form  XV. 

(d)  See  note  (c)  last  page. 

(ei)  As  to  enfranchisement,  see  Copyhold  Act,  1887,  s.  1. 
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V.  SuBJT  to  a  Condon  for  makg  void  the  snrrender  to  be  Oopjkolds 
made  in  psaance  of  this  coyt  correspondg  with  the  proYo  for  witJi  fE«d- 
redmon  hinbfe  contd.  SSoida. 

Yi.  Pbovd  always,  and  it  is  hby  agrd  that  if  the  sd,  or  penoa- 

mtgoTy  his  hrs,  exs,  ads,  or  assigns  shall  on  the  sd day    ^* 

of next,  pay  to  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  gage  to 

ihe  sd  sum  of  £ ,  the  ppal,  with  intt  thron  in  the  mean-  "^J^"" 

time  at  the  rate  afsd,  and  shall  on  such day  of or  fntan 

day  of as  shall  happen  next  after  the  same  resply  '^^^•°*"' 

shall  be  advanced  or  pd  or  become  owing,  pay  to  the  sd, 
mtgee,  his  exs.  ads,  or  assigns,  every  other  sum  of  moy  wch 
maybe  advanced  or  pd  by  or  become  owing  (except  for  intt) 
to  him  or  them  as  afsd  with  intt  thereon  as  afsd,  then  and 
in  such  case  the  sd,  mtgee,  &c.,  as  informs  i.,  n.  or  m.,  as 
the  case  may  be. 

vn.  Pbovd  always,  and  it  is  hby  agrd,  that  if  the  sd.  In  itock 

migor,  his  hrs,  exs,  ads,  or  assigns  shall,  on  the  sd  »<>"»•«•- 

day  of  next,  transfer  into  the  name  or  names  of  the 

sd,  mtgee,  his  exs,  ads,  or  assigns,  the  sum  of  £ £2  15«. 

per  cent.  Consolidated  Stock,  and  shall  in  the  meantime 
pay  to  him  or  them  such  sums  of  moy  as  he  or  they  wd 
have  been  entled  to  rece  as  the  divds  of  the  sd  sum  of 

£ Stock  if  the  same  had  not  been  sold,  at  such  times 

and  in  such  mner  as  such  divds  wd  have  been  payable,  {or, 
and  shall  also  pay  to  him  or  them  intt  for  the  sd  sum  of 

£ ,  the  equivalent  as  afsd  of  the  sd  sum  of  £ Stock 

to  be  computed  from  the  date  of  these  psnts  at  the  rate 

afsd,  on  the  sd  day  of next],  then  and  in  such 

case,  &c.,  ax  inform  i.,  ii.,  or  in.,  as  the  case  may  be, 

vin.  Pbovd  always,  and  it  is  hby  agrd,  that  if  the  sd.  Where 
mtgor,  his  hrs,  exs,  ads,  or  assigns,  shall  pay  to  the  sd,  ia  to  be  re- 

mtgee,  his  exs,  ads,  or  assigns,  the  sd  sum  of  £ ,  the  ^j^^' 

ppal,  togr  with  intt  thron,  or  on  the  unpd  pt  thof  for  the 
time  being  in  the  meantime,  by  the  instalmts,  at  the  times, 
at  the  rate,  and  in  mner  hinbfe  mentd,  psuant  to  the  covt 
in  that  behalf  hinbfe  contd,  then,  &c.,  as  in  form  i.,  ii.,  or 
m.,  as  the  case  may  be. 

c  2 
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FieelioldB 
or  leftBO- 
liolds  to 
trnstees 
of  strict 
settle* 
ment. 


^ere  ix.  Provd  ALWAYS,  and  it  is  hby  agrd,  that  if  the  sd, 

in  to  be      mtgor,  his  hrs,  exs,  ads,  or  assigns,  shall  on  demand  pay  to 
paid  on      ^j^^  gj^  mtgee,  his  exs,  ads,  or  assigns,  the  sd  ppal  sum  of 

£ ,  and  shall,  until  paymt  thof,  pay  to  him  or  them  intt 

on  the  sd  sum  of  £ ,  or  on  so  much  thof  as  shall  for  the 

time  being  remaid  onpd  at  the  rate  afsd  on  the  days  hinbfe 
mentd,  psuant  to  the  covt  in  that  behalf  hinbfe  contd,  then, 
&c.,  as  inform  i.,  n.,  or  m.,  as  the  case  may  be. 

X.  Provd,  &c.,  that  if  the  sd,  trees,  or  other  the  trees  or 
tree  for  the  time  being  of  the  sd  recited  indre  of  settlemt 
[will]  or  any  pson  or  psons  interested  in  the  equity  of 
redmon  of  the  sd  premes  hinbfe  assured,  shall,  &c.,  the 
reconvce  to  be,  **  at  the  cost  of  the  pson  or  psons  requirg 
the  Barney'*  freehds  to  be  reconveyed,  **  to  the  uses  and  upon 
the  trusts,  to  and  upon  wch  the  sd  premes  stood  limd  by 
virtue  of  the  hinbfe  recited  indre  of  setUemt  [will],  immedly 
before  the  exon  of  these  psnts,  or  such  of  the  same  uses 
and  trusts  as  shall  be  subsistg,"  hasehds  to  be  re-assigned  or 
surrendered,  '*  to  the  sd  trees,  their  exs,  ads,  or  assigns,  or 
other  the  trees  or  tree  for  the  time  being  of  the  sd  recited 
indre  of  settlemt  [will]  upon  the  trusts  upon  wch  the  same 
were  held  by  virtue  of  the  sd  indre  of  settlemt  [will]  im- 
medly before  the  exon  of  these  psnts,  or  such  of  the  same 
trusts  as  shall  be  subsistg.'' 

XI.  Provd,  &c.,  that  if  the  sd,  mtgors,  or  either  of  them, 
or  any  pson  or  psons  interested  in  the  equity  of  redmon -of 

sons  under  the  sd  premes  hinbfe  assured  shall,  &c.,  as  inform  i.,  the 
iXer.  reconvce  to  be,  '*  at  the  cost  of  the  pson  or  psons  requirg 
the  same,"  to  such  uses,  &c.,  repeatg  the  power  of  apptmt 
verbatim,  and  in  default  of  and  subjt  to  any  such  appointmt 
to  the  uses  and  upon  the  trusts  to  and  upon  wch  the  sd 
premes  stood  limd  by  virtue  of  the  sd  indre  of,  &c.,  [will] 
in  default  of  any  exercise  of  the  jt  power  of  apptmt  vested 
in  the  sd,  mtgors,  as  afsd,  immedly  before  the  exon  of  these 
psnts,  or  such  of  the  same  uses  and  trusts  as  shall  be  sub- 
sistg, or,  **  to  the  uses  upon  the  trusts  to  and  upon  wch  the 


In  mort- 
gage by 
two  per- 
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equity  of  redmon  of  the  same  premes  shall  for  the  time     « 
being  stand  limd  or  settled  "  (a). 

xn.  Pbovd,  &c,,  that  if  the  sd,  nUgors,  or  their  respive  Fneholdi 
hrsy  exsy  or  ads,  or  the  members  or  member  for  the  time  hj^^ 
being  of  the  sd  firm  of  Z.  &  Co.,  or  any  of  them  shall,  &c., 
then  the  sd,  nUgee,  his  exs,  ads,  or  assigns,  shall  at  any 
time  thrafter,  upon  the  request  and  at  the  cost  of  the  sd, 
nUgors,  or  their  respire  hrs,  exs,  ads,  or  assigns,  reconvey 
the  sd  premes  hinbfe  assured  to  them  accdg  to  their  respive 
lights  and  intts  thrin,  or  as  they  shall  direct, 

xm.  Proyd,  &c.,  that  if  the  sd,  mtgor^  his  hrs,  exs,  ads,  Freoliolds 

or  assigns,  sjiall  on  the  day  of next,  pay  to  the  to*fiS: 

sd,  mtgeesy  their  exs,  ads,  or  assigns,  [the  sd  firm  of  2L  & 

Co.]  the  sd  sum  of  £ ,  &c.,  then  the  sd,  nUgeeSf  their 

exs,  ads,  or  assigns,  shall  at  any  time  thrafter,  &c. 

XIV.  Pbovd,  &c.,  that  if  the  sd,  mtgor,  his  hrs,  exs,  ads,  ^  "»<>«*• 
or  assigns,  shall  on  demand,  or  witht  any  demand  being  banken 
made,  pay  to  the  sd,  mtgees,  their  exs,  ads,  or  assigns,  ^  ■•^F* 
[Banking  Co.,  or  their  assigns]  or  to  one  of  the  cashiers  at  carrent 
the  sd  bank,  the  balce  wch  shall  for  the  time  being  be  owing 

as  hinbfe  mentd,  psuant  to  the  covt  hinbfe  contd,  then  the 
sd,  mtgees,  their  exs,  ads,  or  assigns  [Banking  Co.,  or  theii 
assigns]  shall  at  any  time  thrafter,  upon  the  request,  &c. 

XV.  Pbovd,  &c.,  that  if  the  sd,  mtgor^  his  hrs,  exs,  ads,  ^*^™  '<>' 
or  assigns,  shall,  &c.,  as  in  form  i.,  then  and  in  such  case  mortgage 
the  sd  term  hby  grted  shall  absolutely  cease   and  deter-  o[  tele- 
mine,  and  become  merged  in  the  reversion  immedly  expec-  i>oi^  ^7 
tant  thron. 

XVI.  SuBJT  to  redmon  on  paymt  on  the day  of Short  form 

next,  to  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  of  the  sd  forredemp- 
snm  of  £ and  iatt,  psuant  to  the  covt  of  the  sd,  mtgor,  J*^!*  *®^ 

hinbfe  contd.  habendum. 

(a)  The  latter  form  would   seem  to  be  preferable,  haying  regard  to 
PUmUey  v.  Feltan,  \i  App.  Ga&  61. 
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POWERS    OF   SALE  (a). 

I. 

FREEHOLDS,  Variations  for  Copyholds,  Lease- 
holds or  Personalty,  and  where  the  mortgage  is 
Subject  to  Prior  Charges. 

Power  to         And  it  is  hby  agrd  that  it  shall  be  lawful  for  the  sd, 
conyey.       vitgee,  his  exs,  ads,  or  assigns,  at  any  time  or  times  after 

Power  of  (a)  By  the  Conv.  Act,  1881,  b.  71,  the  provisions  of  Lord  Gran  worth's  Act, 
sale  in  the  23  k  24  Vic.  c.  146,  giving  powers  to  mortgagees  were  repealed,  and  by 
irm'  **  ^'  ^^»  ^^  *^^*»  other  provisions  more  conformable  to  the  ordinary  forms  of 
powers,  and  more  advantageous,  were  sabstitnted.  By  s.  19  (1),  a  mort- 
gagee, where  the  mortgage  is  made  by  deed,  has  to  the  like  extent  as  if  the 
power  had  been  conferred  by  the  mortgage  deed,  but  not  farther  (among 
other  powers),  a  power,  when  the  mortgage  money  has  become  due,  to  sell 
or  concur  with  any  other  person  in  selling  the  mortgaged  property,  or  any 
part  thereof,  either  subject  to  prior  charges  or  not,  with  the  usual  provisions 
as  to  the  mode  of  sale,  &c.  ;  (by  s.  21)  to  convey  to  the  purchaser  ;  and  (by 
s.  22)  to  give  receipts  for  the  purchase-money.  It  has  been  decided  (^^ 
Yates  J  38  Ch.  D.  112),  that  a  mortgagee  of  freeholds  and  fixed  machinery 
cannot  under  s.  19  sell  the  fixed  machinery  apart  from  the  freeholds.  As  to 
a  mortgage  of  leaseholds  with  trade  fixtures  by  sub-demise,  see  Sauthportf 
dfC.j  Co.  V.  TJiompson,  37  Ch.  D.  64. 
Provisions  By  s.  20  the  power  is  not  to  be  exercised  unless  and  until  (1.)  notice 
as  to  events  requiring  payment  of  the  mortgage-money  has  been  served  on  the  mortgagor 
in  which  (which  by  s.  2  (vi.)  includes  any  person  deriving  title  under  him,  or  entitled 
^^^'m*"  *^  redeem  the  mortgage),  or  one  of  several  mortgagors,  and  default  has  been 
made  in  payment  of  the  mortgage-money,  or  part  thereof,  for  three  months 
(t.«.,  calendar  months)  after  such  service  (and  see  the  full  and  protective 
provisions  in  s.  67  as  to  the  mode  of  giving  the  notice),  or,  (ii.)  some  interest 
under  the  mortgage  is  in  arrear  and  unpaid  for  two  months  after  becoming 
due,  or,  (iii.)  there  has  been  a  breach  of  some  provision  contained  in  the 
mortgage  or  the  Act,  and  on  the  part  of  the  mortgagor  or  some  person  con- 
curring in  the  mortgage  to  be  observed  or  performed,  other  than  the  covenant 
for  payment ;  but  s.  21  (2),  provides  for  the  protection  of  the  purchaser  in 
case  of  a  sale  which  is  unauthorised  or  without  proper  notice,  or  otherwise 
irregular,  the  person  damnified  having  his  remedy  in  damages  against  the 
mortgagee.  A  bondjide  purchaser  without  notice  would  be  protected,  even  if 
the  security  has  been  satisfied  (^Dicker  y.  Angergtein^  3  Ch.  D.  600),  but  not 
if  he  knows  of  an  irregularity  which  cannot  have  been  waived  (^Parhingtm  t. 
Hanbury,  1  Dr.  &  Sm.  143,  2  De  G.  J.  &  S.  460,  L.  R.  2  H.  L.  1 ;  foUowed  in 
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the  sd  day  of  next,  the  day  apptd  for  paymt^ 

witht  any  farther  consent   of  the  sd,  mtgar,  his   hrs  or 

Selwyn  y.  Garfit,  38  Gh.  273)  ;  Qy,,  however,  where  the  irregularity  is  one 
which  might  have  been  waived  (jfer  Bowen,  L.  J.,  38  Ch.  D.  285).  As  to 
the  third  event  in  which  the  statutory  power  of  sale  is  made  exercisable,  it  is 
to  be  remarked  that  there  does  not  appear  to  be  any  provision  tJi  the  Act 
which  is  '*  to  be  observed  or  performed  by  the  mortgagor ; "  these  words  were 
probably  meant  to  refer  to  the  provisions  as  to  fire  insurance  in  ss.  19  ft  23, 
bat  those  provisions  only  give  powers  to  the  mortgagee,  and  if  it  is  intended 
that  the  power  of  aale  shall  be  exercisable  in  case  the  insurance  is  not  kept 
up  by  the  mortgagor,  a  covenant  to  insure  must  be  inserted  in  the  deed ;  see 
infra^  p,  42. 

Sect.  21  (3)  provides  for  the  application  of  the  purchase-money  after  dis-  Other  pro- 
charge  of  prior  incumbrances  to  which  the  sale  is  not  made  subject,  or  after  visions, 
payment  into  Court  under  the  Act  (s.  5,  see  vol.  i.,  p.  455,  note),  of  a  sum  to 
meet  any  prior  incumbrances,  in  payment  of  the  costs  of  the  sale  or  any 
attempted  sale,  and  of  the  mortgage  money,  interest,  and  costs,  and  payment 
of  the  residue  to  the  person  or  persons  entitled  to  the  mortgaged  property,  or 
antborised  to  give  receipts  for  the  proceeds  of  sale  (see  as  to  this  where  there 
has  been  a  second  mortgage,  We^t  London^  4'^.,  Bank  v.  ReHancey  Jj,'c,, 
BitOding  Sooiety,  27  Gh.  D.  187  ;  29  Gh.  D.  954  ;  and  where  there  has  been 
a  voluntary  settlement  of  the  equity  of  redemption,  JRe  Wolverhampton 
Sstate,  26  Gh.  D.  391).  By  s.  21  (4)  the  power  may  be  exercised  by  any 
person  entitled  to  receive  and  give  a  discharge  for  the  mortgage  money  ;  by 
s.  21  (5),  it  is  not  to  affect  the  right  of  foreclosure  ;  by  s.  21  (6)  the  mortgagee 
is  protected  from  involuntary  losses,  and  by  s.  21  (7),  he  is  empowered 
after  the  power  of  sale  has  become  exercisable,  to  recover  from  any  person 
any  of  the  title  deeds  which  would  have  been  recoverable  by  a  purchaser 
under  the  power  of  sale  (which  is  a  modification  of  s.  16  of  the  repealed 
Act). 

The  power  of  sale  and  other  powers  of  the  mortgagee  and  the  powers  Statutory 
relating  thereto  may  be  varied  or  extended  by  the  mortgage  deed ;  and  are  ?^^^  "J*^ 
to  apply  only  if  and  as  far  as  a  oontraiy  intention  is  not  therein  expressed      ^^'^    ' 
(8. 19  (2,  3)  ). 

The  powers  of  the  repealed  Act  of  Lord  Granworth  applied  to  mortgages  To  what 
of  real  and  leasehold  property  only,  but  the  Gonv.  Act,  1881,  applies  to  mortgages 
mortgages  of  any  property  real  or  personal  (except  bills  of  sale  of  chattels  *^®  4°* 
which  are  governed  by  the  Bills  of  Sale  Act,  1882,  Calvert  v.  Thonuu,  19  *PP^'^ 
Q.  B,  D.  204),  and  whether  the  mortgage  is  legal  or  equitable.    But  the 
mortgage  must  be  by  deed  ;  the  statutory  powers  do  not  therefore  apply  to 
a  mortgage  by  deposit  accompanied  by  a  memorandum  not  under  seal ;  nor 
to  a  mortgage  of  copyholds  effected  by  conditional  surrender  only ;  a  deed  of 
covenant  to  surrender  would,  it  is  apprehended,  be  a  mortgage  within  the 
Act,  but,  to  preclude  any  doubt,  the  usual  declaration  of  trust  until  surrender 
should  be  added. 

The  Act  of  1881  is  more  beneficial  than  the  repealed  Act  as  to  the  events  Oompsri* 
in  which  the  power  of  sale  is  exercisable,  and  is  more  &vourable  to  the  son  with 
mortgagee  than  the  ordinary  express  power,  as  three  months*  notice  for  pay-  the  re- 
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assigns  (a) ,  to  sell  the  sd  hereds  and  premes  hbj  mtged  or 
any  of  them  or  any  pt  or  pts  thof,  either  togr  or  in  peels. 


pealed  Act 
of  Lord 
Gnnworth. 


Frovisions 
where  loan 
is  to  con- 
tinae  for  a 
term  or  is 
repayable 
by  inBtal- 
ments. 


As  to 
notice. 


Mortgagee, 
to  what 
extent  in 
fidaciaiy 
position. 


ment  is  substitated  for  six,  and  in  the  case  of  interest  being  in  arrear,  t¥ro 
months  is  substitated  for  three.  On  the  other  hand,  the  power  of  conveying 
to  the  purchaser  contained  in  the  Act  of  1881  (s.  21)  which  enables  the 
mortgagee  to  convey  the  property  "  for  such  estate  and  interest  as  is  subject 
to  the  mortgage,"  (agreeing  with  the  ordinary  express  power),  is  more 
restricted  than  the  power  in  the  repealed  Act  (s.  15)  which  extended  to 
"  all  the  estate  and  interest  '*  in  the  property  which  the  mortgagor  *'  had 
power  to  dispose  of"  (except  as  to  copyholds),  under  which  it  has  been  held 
that  a  mortgagee  of  leaseholds  by  demise  could  assign  the  whole  of  the 
original  term  {Hiatt  v.  HUlman^  19  W.  R.  694)  ;  and  an  equitable  mortgagee 
could  convey  the  legal  estate  vested  in  the  mortgagor.  Be  Solomon^  40  Ch. 
D.  508  ;  but  under  the  Act  of  1881,  this  cannot  be  done,  He  Hodson,  35  Ch. 
D.  668. 

The  power  of  sale  under  the  Act  is  to  be  exercisable  "  when  the  mortgage 
money  has  become  due,"  differing  from  the  ordinary  express  power,  which  is 
exercisable  at  any  time  after  the  day  appointed  for  payment  of  the  mort- 
gage-money. This  difference  is  immaterial  in  the  case  of  a  mortgage  in  the 
ordinary  form  containing  a  covenant  for  payment  of  the  principal  on  the 
first  day  appointed  for  payment  of  interest ;  and  also,  as  is  conceived,  where 
there  is  a  provision  for  the  continuance  of  the  loan  for  a  term  of  years,  con- 
ditional on  the  punctual  payment  of  interest  or  otherwise,  or  for  repayment 
by  instalments,  with  a  provision  that  on  default  in  payment  of  any  instal- 
ment the  whole  of  the  mortgage  money  shall  immediately  become  due,  the 
clause  for  the  protection  of  purchasers  being  in  either  of  these  cases  sufficient 
to  exclude  any  enquiry  as  to  whether  there  has  been  a  default ;  but  where  the 
money  is  payable  by  instalments  without  the  right  to  call  in  the  whole  money 
in  case  of  default,  the  statutory  power  may  require  to  be  supplemented  by  a 
special  provision. 

There  may  be  a  question  what  would  be  a  sufficient  notice  to  pay  off  the 
mortgage  money  under  s.  20  where  there  is  a  second  incumbrance  (as  in 
Hoole  V.  Smithy  17  Ch.  D.  434),  but  probably  notice  to  any  person  interested 
in  the  equity  of  redemption  would  be  held  sufficient ;  or  in  the  case  of  a 
mortgage  of  land  it  would  be  sufficient  to  affix  it  to  the  mortgaged  premises, 
see  VoL  L,  p.  481,  note. 

The  Court  will  not  interfere  with  a  mortgagee  bondjide  exercising  hia 
power  of  sale  (however  dlsadvantageously)  for  the  purpose  of  realising  his 


(a)  These  words  are  applicable  to  freeholds  or  copyholds.  For  leaseholds 
or  personalty,  the  "  exs,  ads,  or  assigns/'  of  the  mortgagor  will  be 
substituted  throughout.  Where  leaseholds  or  personalty  are  mortgaged  with 
freeholds  or  copyholds,  the  "  hrs,  exs,  ads,  or  assigns,''  of  the  mort- 
gagor wiU  be  the  proper  form,  except  in  the  trust  of  the  surplus  purchase- 
moneys,  which  will  be  for  the  mortgagor,  **  his  exs,  ads,  or  assigns 
as  psonal  este." 


POWERS  OF  SALE.  25 

and  either  by  public  auction  or  private  contract  (b),  and 
subjt  to  any  special  or  other  stipulons  or  condons  as  to  title 
or  evidce  of  title  or  orwise  wch  may  be  deemed  pper,  ^th 
power  to  buy  in  at  any  sale  by  auction,  and  to  rescind  or 
vary  any  contract  for  sale,  and  to  re-sell  the  premes  wch 
shall  have  been  so  bought  in,  or  as  to  wch  the  contract  for 
sale  shall  have  been  rescinded  witht  being  responsible  for 
any  loss  occasioned  thby  (c)  and  for  the  ppses  afsd  to  exte 
and  do  all  such  assurces  and  things  as  he  or  they  shall 

debt  and  withoat  collusion  with  the  purchaser  (^Warner  t.  Jacob,  20  Ch.  D. 
220).    A  mortgagee  in  exercising  his  power  is  not,  except  as  to  the  balance 
oC  his  purchase  money  after  a  sale,  a  trustee  for  the  mortgagor,  even  if  the 
mortgage  is  in  the  form  of  a  tmst  for  sale  (i^.)-    ^  ^  ^^  exercise  of  the  Mortagse 
power  bj  a  mortgagee  who  is  the  solicitor  of  the  mortgagor,  see  Jitaoleod  t.  solicitor  <^ 
Joneg,  24  Ch.  D.  289.  mortgagor. 

In  a  mortgage  of  real  with  leasehold  or  other  personal  property,  a  difficnlty  Ae  to 
might  arise  on  a  sale  mider  the  statutory  power  after  the  mortgagor's  death  surplos 
in  apportioning  the  surplus  proceeds  between  his  real  and  personal  repre-  ^^  monies 
sentatives,  which  might  make  it  necessary  for  the  mortgagee  to  pay  the  ^^j"? 
money  into  Ck>urt  under  the  Trustee  Belief  Act.    In  the  ordinary  power  of  penoiuJ 
sale  this  is  provided  for  (though  not  in  a  yery  satisfactory  manner),  by  estate, 
m^ing  the  whole  of  the  surplus  payable  to  the  personal  representatives  as 
personal  estate,  and  if  thought  desirable,  the  statutory  proyisions  may  be  so 
modified  (Beepost^  p.  30,  form  iz.). 

The  statutory  power  of  sale  is  adapted  for  use  and  may  be  safely  relied  on,  Use  of 
as  it  is  in  practice  in  all   ordinary  cases  (except  for  property  situate  statutory 
abroad) ;  and  may  be  yaried  or  extended  if  need  be ;  but  in  important  V^^^  ^ 
transactions,  or  where  any  considerable  modifications  in  the  statutory  power  "^^ 
would  be  required,  it  may  be  better  to  insert  an  express  power.    If  the 
mortgage  is  not  intended  to  carry  a  power  of  sale,  the  Act  most  be  expressly 
exdnded. 

(fd  For  a  policy  of  assurance,  add  here  :— ''  and  as  to  any  policy  of  Variataon 

assurce  either  by  way  of  surrender  to  the  office  or  orwise."  '*'  poh<?y. 

(e)  If  the  mortgage  is  subject  to  prior  charges,  add  here,  '*  and  to  Variation 

make  any  such  sale  as  afsd,  either  subjt  to  the  sd  prior  ^i!L]?2"^ 

mtge  or  chge  of  the day  of ,  [or,  subjt  to  any  prior 

chges  or  incumbces  affectg  the  premes  sold  or  any  pt 
thof,  whether  bindg  on  the  pson  or  psons  ezercisg  this 
power  or  not],  or  any  pt  thof,  or  dischged  thfrom,  and  in  the 
latter  case  either  upon  the  terms  of  the  same,  or  any  pt 
thof,  being  dischged  or  provd  for  out  of  the  pchase-moy  or 
by  paymt  into  Court  or  orwise." 
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BventB 
in  which 
power  JB 
to  beexer- 
cImgL 


think  fit  (a) :  Provd  always,  and  it  is  hby  agrd  that  the  sd, 
mtgee,  his  exs,  ads,  or  assigns,  shall  not  exercise  the 
power  of  sale  hinbfe  contd,  unless  and  until  default  shall 
have  been  made  in  paymt  of  some  moys  intd  to  be  hby 
seed,  and  he  or  they  shall  have  given  a  notice  in  writg  to 
the  sd,  mtgor,  his  hrs,  exs,  ads,  or  assigns,  or  some  or  one 
of  them,  to  pay  off  the  moys  for  the  time  being  owing  on 
this  secy,  or  left  a  notice  in  writg  to  that  effect  (6)  at  or 
upon  some  pt  of  the  sd  mtged  premes,  and  default  shall 
have  been  made  in  paymt  of  such  moys  or  pt  thof  for  six 
calr  months  from  the  time  of  giving  or  leavg  such  notice,  or 
unless  and  until  some  intt  owing  on  this  secy  shall  be  in 
arrear  for  three  calr  months,  [or  unless  and  until  default 
shall  have  been  made  in  the  pformce  or  observce  of  some 
covt  or  provon  hrin  contd,  and  on  the  pt  of  the  sd,  mtgor, 
his  hrs,  exs,  ads,  or  assigns,  to  be  pformed  or  observed, 
other  than  the  covt  for  paymt  of  the  sd  ppal  moys  and  intt]. 


Power  of 
personal 
represcn- 
tativea  of 
mortgagee 
to  conyey. 


Provision 
that  heicB, 
&c,  of 
mortgagee 
shall  join 
in  conTey- 
ance  of 
copyholds. 

Variation 
for  per- 
sonalty. 


(a)  The  power  is  in  all  cases  given  to  the  personal  representatives  of  the 
mortgagee,  whether  the  mortgaged  property  is  real  or  personal,  so  as  to  go 
with  the  debt ;  and  as  a  mortgaged  estate  of  inheritance  now  vests  in  the 
personal  representatives  of  the  mortgagee  under  s.  30  of  the  Conv.  Act,  1881, 
except  in  the  case  of  copyholds  to  which  the  mortgagee  has  been  admitted, 
(Copyhold  Act,  1887,  s.  45),  the  personal  representatives  can  in  the  case  of 
freeholds,  or  copyholds  to  which  the  mortgagee  had  not  been  admitted, 
execute  the  necessary  conveyance  to  the  purchaser  without  the  concurrence 
of  the  heir  or  devisee  ;  but  in  the  case  of  copyholds,  the  following  provision, 
which  was  usual  in  the  old  form  of  power,  should  be  added  here  to  meet  a 
case  coming  within  the  last  mentioned  Act  : — 

''  Pbovd  always  that  upon  a  sale  of  the  sd  copyhd  premes 

or  any  pt  thof  by  any  pson  or  psons  in  whom  the  legal  este 

thrin  shall  not  be  vested,  the  pson  or  psons  in  whom  the 

same  shall  be  vested  shall  exte  such  conveyce  thof  as  shall 

be  required  for  effectuatg  the  sale/* 
(ft)  For  personalty,  instead  of  "  at  or  upon  some  pt  of  the  mtged 

premes,'*  say,  "  or  sent  such  notice  by  post  in  a  registered 
letter  addressed  to  him  or  them  at  his  or  their  or  some  or 
one  of  their  usual  or  last  known  place  or  places  of  abode  or 
business  in  Sngland."  See  as  to  the  mo«1e  of  serving  noticed,  the 
Ck>nY.Act,1881,8.67. 
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and  any  such  notice  as  afsd  shall  be  sufit  although  not 
addressed  to  any  pson  by  name  or  description,  and  although 
any  pson  or  psons  affected  thby  may  be  unborn,  unascer- 
tained, or  under  disability :  Provd  also,  and  it  is  hby  decld  ^^j^^jj^ 
that,  upon  any  sale  purportg  to  be  made  in  psuance  of  the  of  pnr- 
afsd  power  in  that  behalf,  the  pchaser  or  pchasers  shall  not 
be  bound  to  see  or  inquire  whether  either  of  the  cases 
mentd  in  the  provo  lastly  hinbfe  contd  has  happened,  or 
whether  any  default  has  been  made  in  paymt  of  any  moys 
intd  to  be  hby  seed,  or  whether  any  moy  remains  owing  on 
this  secy,  or  as  to  the  necessity  or  expediency  of  the  con- 
dons  subjt  to  wch  the  sale  is  made,  or  orwise  as  to  the 
regularity  of  the  sale,  or  be  affected  by  express  notice  of 
any  irregularity  (c)  whatsr  thrin,  and  notwg  any  such  irre- 
gularity such  sale  shall,  as  far  as  regards  the  safety  and 
proton  of  the  pchaser  or  pchasers,  be  deemed  to  be  within 
the  afsd  power  in  that  behalf,  and  be  valid  and  effectual 
accdly,  and  the  remedy  of  the  sd,  mtgor,  his  hrs  or  assigns  (d), 
in  respt  of  any  breach  of  the  provo  lastly  hinbfe  contd,  or 
of  any  irregularity  in  such  sale  shall  be  in  damages  only : 
And  rr  is  hby  (e)  agrd  that  upon  any  such  sale  as  afsd  the  Beoeipt 
rect  of  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  for  the  pchase-  ^^°^?J|"^ 
moy  (/)  shall  effectually  dischge  the  pchaser  or  pchasers  money, 
thfrom,  and  from  being  concerned  to  see  to  the  applicon 
thof  or  being  answerable  for  the  loss  or  misapplicon  thof : 
And  it  is  hby  further  agrd  that  the  sd,  mtgee,  his  exs,  ads,  Trusts  of 
or  assigns,  shall  hold  the  moys  to  arise  from  any  such  sale  P'*"**"*' 
as  afsd  (/)  upon  trust  in  the  first  place,  by  and  out  of  the 
same  to  reimburse  himself  or  themselves  or  to  pay  all  costs 
and  expses  incurred  in  or  about  such  sale  (g)  or  orwise  in 

(^)  See  p.  22,  note. 

(d)  See  p.  24,  note  (a). 

(c)  The  statutory  power  to  give  receipts  in  22  &  23  Vic.  c.  35,  s.  23,  and 
the  Gonv.  Act,  1881,  s.  22,  would  no  doubt  suffice,  but  where  an  express 
power  of  sale  is  inserted  it  is  usual  to  include  the  power  to  give  receipts. 

(/)  If  the  mortgage  is  subject  to  prior  charges,  add,  "or  SUch  pt  thof 
as  shall  be  pd  to  him  or  them." 

(^)  That  a  mortgagee  is  entitled  to  costs  of  au  abortive  sale,  see  Farrer  v. 
Lacy  HaHland  3f  Oa.,  26  Ch.  D.  636. 
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respt  of  the  premes  :  And  in  the  next  place,  to  apply  such 

moys  in  or  towards  satisfon  of  the  moys  for  the  time  heing 

owing  on  this  secy  (a),  and  then  to  pay  the   surplus   (if 

any)  of  the  sd  pchase-moys  unto  the  sd,  mtgor,  his  hrs  or 

Power  may  assigns  (6) :  And  it  is  hbt  further  decld  that  the  afsd  power 

dfled  by      of  sale  may  he  exercised  by  any  pson  or  psons  who  shall  for 

wtiti^to  *^®  *™^  heing  be  entled  to  rece  and  give  a  dischge  for  the 

mortgage-   moys  owuig  on  this  secy. 

money. 


n. 

SHORT  Form  for  any  kind  0/ Property,  (c) 

The  power       And  IT  IS  HBY  agrd  that  it  shall  be  lawful  for  the  mtgee, 

"*  at  any  time  or  times  after  the  sd day  of next, 

witht  any  further  consent  of  the  mtgor  to  sell  the  sd  mtged 

premes,  or  any  pt  thof,  either  togr  or  in  peels  or  septely, 

and  either  by  public  auction  or  private  contract,  [and  in  the 

case  of  any  policy  of  assurce,  either  by  surrender  to  the 

office  or  orwise],  and  subjt  to  any  stipulons  as  to  title  or 

orwise,  and  with  power  to  buy  in  at  any  sale  by  auction,  and 

to  rescind  or  vary  any  contract  for  sale,  and  to  re-sell  witht 

being  responsible  for  loss,  and  to  enter  into,  exte,  and  do 

Bventfi       any  agreemts,  assurces,  or  acts  for  the  pposes  afsd :  Provd 

power  is     ^HAT  the  sd  power  of  sale  shall  not  be  exercised  unless 

to  be  exer-  default  shall  have  been  made  in  paymt  of  some  moys  hby 

secured,  and  the  mtgee  shall  have  given  a  notice  in  writg  to 

the  mtgor,  to  pay  off  the  moys  owing  on  this  secy,  or  left 


(a)  In  the  case  of  a  mortgage  of  a  policy  of  assurance  or  other  chose  in 
action,  where  the  mortgage  is  to  continue  for  a  term,  see  the  proyision,  t'Vra, 
p.  40,  note. 

(d)  See  p.  24,  note  (a). 

(c)  This  form  is  adapted  to  a  case  in  which  the  interpretation  clanse,  p.  64, 
is  used ;  but  in  general,  where  bre7ity  is  desired,  the  power  may  be  omitted 
in  reliance  on  the  statute. 
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Bach  a  notice  at  his  usaal  or  last  known  place  of  abode  [or 
apon  the  sd  mtged  premes],  and  default  shall  be  made  in 
pajmt  of  such  moys,  or  pt  thof,  for  six  calr  months  from  the 
giying  or  leavg  such  notice,  or  unless  some  intt  due  under 
this  secy  shall  be  in  arrear  for  three  caldr  months :  Pfiovn  ProTiao  for 
ALSO  that  no  pchaser  shall  be  concerned  to  enquire  whether  ^q,. 
the  last  precedg  clause  has  been  complied  with,  or  whether  c'^**^"* 
any  moy  remains  owing  on  this  secy,  or  orwise  as  to  the 
regularity  of  the  sale,  wch,  so  far  as  regards  the  safety  and 
proton  of  the  pchaser,  shall  be  valid  notwg  any  want  of 
compliance  with  the  last  precedg  clause  or  other  irregularity : 
And  rr  is  hby  further  decld  that  the  mtgee  shall  out  of  the  Applior 
pchase-moys  upon  any  such  sale  pay  all  the  costs  incurred  poiduM*- 
by  him  in  or  about  the  sale  or  orwise  in  respt  of  the  premes,  ™<»*7- 
and  in  the  next  place  apply  the  same  in  or  towards  satisfon 
of  the  moys  owing  on  this  secy  and  then  pay  the  surplus  (if 
any)  to  the  mtgor. 


Yi.  Proyd  always  and  it  is  hby  agrd  that  the  sd,  mtgee,  cuum 
his  exs,  ads,  or  assns,  shall  not  exercise  the  power  of  sale  jJJ^tJI^* 
▼ested  in  him  or  them  by  virtue  of  these  psnts  and  the  power  of 
statute  in  that  behalf  unless  and  until,  &c.,  insert  express     ^ 
provons,  see  p,  26,  but  the  agreemt  lastly  hinbfe  contd  shall 
not  affect  the  provons  contd  in  the  sd  statute  for  the  proton 
of  pchasers. 

vn.  And  it  is  hby  aord  that  the  power  of  sale  conferred  dauw 
on  mtgees  by  the  Conveyancing  and  Law  of  Property  Act,  ^^^ 
1881,  shall  apply  to  this  secy,  but  witht  the  restrons  thrin  pow«r  of 
contd  as  to  giving  notice  or  orwise,  and  so  that  for  the  ppose     ^' 
of  a  sale  of  the  sd  premes  hby  mtged  or  any  pt  thof  under 
such  statutory  power,  the  whole  of  the  ppal  moy  hby  secured 
shall  notwg  anything  hrin  contd  be  deemed  to  become  due 
immedly  on  the  exon  of  these  psnts.  (d) 


{S)  Vfheie    the    mortgage    debt   is     payable    on    demand,    add:<— 

'^  although  no  demand  of  paymt  shall  have  been  made." 


30  MORTGAGES. 

Proviso  vin.  Pbovd  ALWAYS  and  it  is  hby  agrd  that  for  the  ppose 
gage  money  of  any  Sale  of  the  sd  premes  hby  mtged  or  any  pt  thof  under 
^m^to  *^^  power  of  sale  vested  in  the  sd,  mtge€f  his  exs,  ads,  and 
become  due  assigns,  by  virtue  of  these  psnts  and  the  statute  in  that  behalf, 
fiecTd^for  ^^^  whole  of  the  ppal  moy  hby  secured  shall  be  deemed  to 
the  purpose  become  due  on  the day  of . 

D  laration  ^^'  -^^^^^  ALWAYS  and  it  is  hby  agrd  that  any  surplus 
in  a  mort-  remaing  of  the  moys  reced  on  a  sale  (whether  in  the  lifetime 
and^per-  ^^  ^®  ^^f  mtgoT,  OT  after  his  death)  of  all  or  any  of  the  sd 
Bonai  estate  premes  hby  mtged  under  the  power  of  sale  vested  in  the  sd, 
X  ^e  '»«9««'  1>»  ^^'  t'dS'  »°d  assigns,  by  virtae  of  these  psnts  and 
™^T^  the  statute  in  that  behalf,  after  paymt  of  all  ppal  moys,  intt, 
penon-  and  costs  hby  secured,  shall  be  pd  to  the  sd,  mtgor,  his  exs, 
alty  (a).      ^^^^  ^j,  assigns,  as  psonal  estate. 

Declaration      x.  Provd  ALWAYS  and  it  is  hby  agrd  that  the  power  of 
:S!:S^    sale  conferred  on  mtgees  by  the  Conveyancmg  and  Law  of 
power  of     Property  Act,  1881,  shall  not  apply  to  this  secy. 
Proviso  in       ^^  Provd  ALWAYS,  &c.,  that  nothing  hrin   contd  shall 
transfer      aflFect  or  prevent  the  exercise  of  the  power  of  sale  contd  in 

alive  power  or  incident  to  the  sd  indre  of  mtge  of  the day  of . 

^^.^^j"^  XII.  Provd  always  and  the  sd,  mtgor,  doth  hby  declare 
mortgage  that  if  on  a  sale  of  all  or  any  pt  of  the  sd  mtged  premes 
^^^'  under  the  power  of  sale  contd  in,  or,  "  conferred  by,"  or 

that  snr-     incident  to  the  sd  indre  of  mtge  of  the day  of ,  the 

Pj^  P'?-  first  mtgage,  or  in  an  action  thrunder,  there  shall  remain  a 
sale  by  first  Surplus  after  the  dischge  of  all  moys  secured  by  such  mtge, 
^^  such  surplus  shaU  be  pd  to  the  sd.  second  mtgee,  his  exs.  ads. 
paid  to  or  assigns,  whose  rect  shall  be  an  effectual  dischge  for  the 
mortaagee  s^ine,  whether  any  moys  shall  remain  due  on  the  secy  of 
(^)-  these  psnts  or  not,  and  shall  be  applied  by  him  or  them  as 

if  the  same  had  been  moys  reced  on  a  sale  of  the  sd  mtged 


(a)  See  p.  25,  note. 

(6)  See  2  Dav.  Prec.,  pt.  2,  p,  273  ;  Boyd  v.  Petrie,  L.  R.,  7  Ch.  385. 

(c)  See  We»t  London^  ^'c.^  Bank  v.  Reliance ,  Sfc,  Society^  27  Ch.  D.  187  ;  29 
Ch.  D.  954.  The  case  is  probably  covered  by  the  Conv.  Act,  1881,  s.  22,  but 
it  may  be  better  to  insert  an  express  clause,  see  2  Day.  Prec,  pt.  2,  p.  448. 
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premes  under  the  power  of  sale  vested  in  the  sd,  second 
migee,  his  exs,  ads,  and  assigns,  by  virtne  of  these  psnts. 

xm.  Provd  always  and  it  is  hby  agrd  that  the  proYons  Addition  to 
of  the  67th  section  of  the  ConYeyancing  and  Law  of  Property  sale  refer- 
Aet,  1881,  with  respt  to  notices  required  or  authorised  by  ™^  ***>**• 
that  Act  to  be  served  on  mtgors,  shall  apply  to  any  notices  1881,8.67, 
required  or  authorized  by  or  under  these  psnts  to  be  served  ^^_ 
on  or  given  to  the  sd,  mtgoVy  his  hrs,  exs,  ads,  or  assigns,  or 
any  of  them. 


MISCELLANEOUS   CLAUSES,  (e). 

I.  Akd  the  sd,  mtgor,  doth  hby  declare  that  until  such  Dedarmtion 
surrender  shaU  be  made,  he  the  sd,  mtgor,  his  hrs  and  ^pyhoidi 
assigns,  shaU  stand  seised  of  the  sd  premes  hinbfe  covted  to  tui  sur- 
be  surrendered  in  trust  for  the  sd,  mtgee,  his  hrs  and  assigns, 
subjt  to  such  equity  of  redmon  if  any  as  the  same  premes 
wd  for  the  time  being  have  been  subjt  to  if  such  surrender 
had  been  made.  And  doth   hby  irrevocably  appt  the  sd  '^own  of 
mtgee,  his  exs,  ads,  and  assigns,  and  every  of  them  the  to  surren- 
attomey  and  attorneys  of  him  the  sd,  mtgor ^  in  his  name  ^^  ^^^' 
and  on  his  behalf  at  any  time  to  surrender  the  same  premes 
psuant  to  the  covt  hinbfe  contd,  and  to  exte  and  do  all 
instrumts  and  acts  necy  or  pper  for  that  ppose. 


(d)  This  danse  may  be  added  to  the  express  power  of  sale  in  lieu  of  the 
usual  provisions  as  to  notices,  the  statutory  provisions  being  very  fuU  and 
snfficient  in  this  respect. 

(e)  As  to  variations  for  several  mortgagees,  see  p.  2,  note. 

(/)  See  p.  23,  note.  As  to  enfranchisement,  see  the  Copyhold  Act,  1887, 
s.1. 

(^)  See  the  Con  v.  Act,  1882,  s.  8,  enabling  a  power  of  attorney  given  for  By  Cobv. 
valuable  consideration  to  be  made  irrevocable  in  favour  of  a  purchaser,  Act,  1882, 
(including  a  mortgagee,  see  s.  1) ;  but  it  must  be  easprested  to  be  irrevocable,  po^e™  of 
The  power,  it  is  conceived,  notwithstanding  the  Act,  can  only  be  made  *^**°™y 
available  against  the  mortgagor  personally,  and  not  against  his  heirs  or  ^^^  j^j^, 
assigns,  so  as  to  displace  any  intarmediate  dealing  or  devolution ;  but  there  vocable, 
may  be  a  question- as  to  this.    Of  course  an  immediate  surrender  ought 
if  possible,  to  be  taken. 
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Declaratioii  n.  And  THE  sd,  mtgor,  doth  hby  declare  that  he  the  sd, 
nominal  mtgoT,  his  exs^  ads,  and  assigns,  shall  henceforth  stand 
reTersion     possed  of  the  nominal  reversion  hby  reserved  of  the  sd  term 

in  mort-       ^  \  j»  / 

gage  of       of yrs,  (6)  in  trust  for  the  sd,  mtgee,  his  exs,  ads,  and 

bT^cmiae  ^ssigns,  subjt  to  such  equity  of  redmon  (if  any)  as  may  for 
(a)-  the  time  being  be  subsistg  by  virtue  of  these  psnts.  And 

^tto^  ^^to  ^^^  ^^^  irrevocably  (c)  appoint  the  sd,  mtgee,  his  exs,  ads, 
Msign  the  and  assigns,  and  every  of  them,  the  attorney  and  attorneys 
reyeraion.    ^£  ^^^  ^^  ^ ^^  mtgor,  in  his  name  and  on  his  behalf  at  any 

time  to  assign  the  same  nominal  reversion  to  the  sd,  mtgee, 
his  exs,  ads,  and  assigns,  or  as  he  or  they  shall  think  fit, 
subjt  to  the  equity  of  redmon,  if  any,  for  the  time  being 
subsistg  as  afsd,  and  to  exte  and  do  all  deeds,  instrumts  and 
acts  necy  or  pper  for  that  ppse. 
Promion        in.  Provd  ALWAYS  and  it  is  hby  agrd  that  if  the  sd,  mtgar^ 

tion'of'*^'   ^^^  ^^®'  ®^^*  ^^^>  ^^  assigns,  shall  on  every  half-yrly,  or  "  quar- 

interaet  on  terly ''  day  on  wch  the  intt  is  hinbfe  made  payable  under 

payment.     *^^^  ^^^7  ^^  within  twenty-ofie  days  after  each  of  such  days 

resply,  pay  to  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  intt  for 

the  ppal  sum  for  the  time  being  owing  to  him  or  them  on 

this  secy  at  the  rate  of ,  the  reduced  rate,  per  cent,  per 

annum,  [(d)  and  if  the  sd,  mtgor,  his  hrs,  exs,  ads,  and 
assigns,  shall  at  all  times  pform  and  observe  all  the  covts 
and  agreemts  hrin  contd  or  implied,  {e)  and  on  his  or  their 
pt  to  be  pformed  or  observed,  other  than  the  covts  for  paymt 

of  the  sd  ppal  sum  of  £ and  the  intt  thron],  then  and  in 

such  case  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  shall  accept 

{a)  That  such  a  clanse  does  not  render  the  tnortgagee  liable  for  the  rent 
and  covenants  of  the  lease,  see  2  Day.  Cony.  pt.  2,  p.  120,  et  seq. 

(Tb>)  For  several  leases,  say  here :— * '  respi ve  nominal  reversions  hby 
for  several  reseiTcd  of  the  sevl  terms  for  wch  the  sd  respive  premes 
leases.        hinbfe  demised  are  resply  held  under  the  sd  respive  leases;  " 
and  subsequently,  **  the  same  respive  nominal  reversions." 

{c)  See  note  (^),  preceding  page. 

(i)  The  words  in  this  bracket  will  be  omitted  if  the  proviso,  form  vui. 
is  inserted.    As  to  the  effect  of  the  mortgagee  entering  into  possession,  see 
iftfra,  p.  35,  note. 

(d)  This  word  has  reference  to  the  statutory  covenants  for  title. 
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intt  for  the  ppal  sum  for  the  time  being  owing  as  alsd  at  the 

rate  of ,  the  reduced  rate,  per  cent,  per  annum,  in  lieu 

of ,  the  higher  rate,  per  cent,  per  annam,  for  every  half 

cr  "  quarter  of  a  "  yr  for  wch  such  intt  shall  be  pd  to  him 
or  them  within  such  twenty-one  days  as  afsd. 

IV.  Pbovd  always,  and  it  is  hby  agrd  that  if  the  sd^  Prow  for 
nUgor,  his  hrs,  exs,  ads,  or  assigns,  shall,  on  every  half-yrly  ^^  ^' 
or  "  quarterly  "  day  on  wch  the  intt  is  hinbfe  made  payable  J<*«>  ^^  » 

under  this  secy  until  the day  of ,  or  within  twenty^  uin  (/). 

one  days  after  each  of  such  days  resply  {g),  pay,  &c.,  as  in  last 

form,  saying f  "  at  the  rate  afsd,"  or,  if  there  is  a  provo  for 

redon  of  intt  on  punctual  paymty  "  at  the  rate  of ,  the 

reduced  rate,  per  cent,  per  annum,"  [and  if  the  sd,  mtgor,  his 
hrs,  exs,  ads,  and  assigns,  shall  pform  and  observe,  &c.,  as 
in  last  farm\,  then  the  sd,  mtgee,  his  exs,  ads,  or  assigns, 

shall  not,  before  the  sd day  of ,  call  in  the  sd  sum 

of  £ ,  (A)  or  any  pt  thof . 

V.  Provd  always,  and  it  is  hby  agrd  that  the  sd,  mtgor,  Proriw 
his  hrs,  exs,  ads,  or  assigns,  shall  not  require  the  sd,  mtgee,  g^go,  gi^^u 
his  exs,  ads,  or  assigns,  to  accept  paymt  of  the  sd  sum  of  j!?*^*' 
£ ,  (h)  or  any  pt  thof,  before  the  sd day  of .     pay  off  for 

VI.  Provb  always,  and  it  is  hby  agrd  that  if  the  sd,  ^^j^ 
mtgor,  his  hrs,  exs,  ads,  or  assigns,  shall  pay  to  the  sd,  p^yj^f^r 

mtgee,  his  exs,  ads,  or  assigns,  the  sd  sum  of  £ ,  the  P*7?**^ 

ppal,  with  intt  for  the  same  at  the  rate  afsd  to  be  computed  ments  (/), 
from  the  date  of  these  psnts  by  the  instalmts  at  the  times  ^^' 
and  in  the  mner  hinafter  mentd,  that  is  to  say,  the  sd  ppal 

(/)  If  the  powers  of  sale  and  appointing  a  receiver,  in  the  Cony.  Act, 
1881,  8. 19,  are  intended  to  apply  in  this  case,  the  clause  in  p.  30,  form  Vlii. 
3hoald  be  added  ;  see  p.  24,  note. 

(ff)  If  the  intercBt  is  not  paid  panctnally,  the  mortgagee  will  not  by  receiv- 
ing it  after  it  has  become  due  waive  his  right  to  call  in  the  principal  before 
the  end  of  the  term,  £eene  v.  BUcoe^  8  Ch.  D.  201. 

(*)  Where  appropriate,  add :— "  or  any  further  ppal  sum  or 
sums  wch  may  be  advced  by  or  become  owing  to  him  or 
them  under  this  secy,"  or,  "  or  any  other  ppal  moys  for  the 

time  being  owing  on  this  secy." 
(0  See  p.  12,  note  (a). 
K.E. — VOL,  n,  D 
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Bum  o{  £ by equal  [half]  yrly  paymts  of  £ 

each,  whof  the  first  is  to  be  pd  on  the day  of next 

and  a  subsequent  instahnt  is  to  be  pd  on  every day  of 

[and day  of ^],  and  the  intt  on  the  ppal  sum 

for  the  time  being  unpd  by  half-yrly  paymts  on  the day 

and  the day  of ,  whof  the  first  is  to  be  made 

on  the day  of next,  or,  as  to  each  such  paymt  of 

ppal  and  intt,  shall  make  the  same  within  twenty-one  days 
after  the  day  so  appted  for  the  paymt  thof  resply  [and  if  the 
sd,  mtgor,  his  hrs,  exs,  ads,  and  assigns,  shall  at  all  times 
pform,  &c.,  as  inform  m.],  then  the  sd,  mtgee,  his  exs,  ads, 

or  assigns,  shall  accept  paymt  of  the  sd  sum  of  £ ,  the 

ppalf  and  the  intt  thron  by  the  instalmts  at  the  times  and  in 

mner  afsd. 

Power  to        vn.  Provd  ALWAYS,  that  the  sd,  mtgor,  his  hrs,  exs,  ads, 

to  wSci^'   or  assigns,  shall  be  at  liberty  at  any  time  or  times,  upon 

pate  the  in-  giving  at  least  one  calr  month's  notice  in  writg  of  his  or 

their  intention  so  to  do,  to  pay  off  all  or  any  pt  of  the  ppal 

mos  for  the  time  being  owing  on  this  secy,  so  that  not  less 

than  £ be  so  pd  off  at  any  one  time,  and  that  upon  any 

paymt  of  ppal  the  intt  on  the  whole  ppal  sum  for  the  time 

being  owing  be  fuUy  pd,  and  that  such  partial  paymt  by 

anticipon  shall  not  interfere  with  the  paymt  in  regular  course 

of  the  instalmts  of  ppal  subsequently  payable  psuant  to  the 

proYon  hinbfe  in  that  behalf  contd,  but  shall  only  have  the 

effect  of  acceleratg  the  ultimate  paymt  of  the  mos  remaing 

owing  on  this  secy. 

General  vm.  Provd  ALWAYS,  and  it  is  hby  agrd  that  in  case  the 

cesMT  of     sd,  mtgor,  his  hrs,  exs,  ads,  or  assigns,  shall  fail  or  neglect 

certain  pro-  ^  pform  or  observe  any  of  the  covts  hrin  contd  or  hby  im- 

Yimons  in  ^  ,         -^  ,  -^ 

favour  of  plied  (a),  and  on  his  and  their  pt  to  be  pformed  and  observed 
S^wSe^dE^  (other  than  and  besides  the  covts  for  paymt  of  the  ppal  mos 
his  non-  and  intt  hby  secured),  or  in  case  the  sd,  mtgee,  his  exs,  ads, 
See  oThiB  or  assigns  shall  (whether  personally  or  by  a  receiver  apptd 
coTenants    imder  the  power  vested  in  him  or  them  in  that  behalf  or  by 


(a)  l,0.f  the  statutoiy  covenants  for  title. 
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any  Gonrt  of  competent  jurisdon)  enter  into  posson  or  rect  ^  ""*• 
of  the  rents  and  profits  of  the  sd  mtged  premes,  or  any  pt  uking  pot- 
thof  (6),  then  and  in  any  such  case  the  provons  hinbfire  contd  ■•"><*^ 
for  redon  of  intt  on  punctual  paymt,  for  the  continuance  of 
the  sd  loan  for  the  term  hinbfe  mentd^  and  for  paymt  of 
the  ppal  mos  hby  secured  by  instaknts,  shall  cease  to 
operate. 

IX.  Pboyd,  Scc.f  that  if  and  so  often  as  any  intt  due  under  PioTiao 
the  covt  hinbfe  contd  or  this  psnt  provon  shall  be  in  arrear  ^^re^jS^ 
for  twenty-one  days  after  the  day  hby  appted  for  the  paymt  wmr. 
thofy  such  intt  shall  be  treated  as  an  accretion  to  the  capital 

mos  hby  secured  as  on  the  day  on  wch  the  same  ought  to 
have  been  pd,  and  shall  thenceforth  bear  intt  payable  at 
the  rate  and  on  the  days  afsd,  and  this  secy  shall  extend  to 
such  capitalized  intt  in  all  respts. 

X.  Provd  always,  and  it  is  hby  agrd  and  decld  that  during  ProTiao  in 
the  life  of  the  sd  B.  [in  case  none  of  the  powers  of  sale  ™°!*5^^' 
vested  in  any  of  the  prior  mtgees  shall  be  exercised  in  the  that  prin- 

interval]  the  sd  ppal  sum  of  £ intd  to  be  hby  secured  n^}„ 

shall  not  nor  shaU  any  pt  thof  be  called  in  and  [in  the  like  <^j^  ^ 

ease]  the  intt  accruing  upon  the  sd  sum  o{  £ during  the  x^t  aiudi 

life  of  the  sd  B.  shall  be  forborne  and  the  paymt  thof  shall  J|^™^. 
not  be  required  until  the  death  of  the  sd  B.  [or  until  one  ot'mg  life  of 
the  sd  powers  of  sale  shall  be  exercised] :  And  it  is  further  ^^^^  ^ 

___^-__- Variation 

irhere  there 
(h)  The  proyision  for  redaction  of  interest  would  cease  on  the  mortgagor  are  prior 
entering  into  possession  without  express  provision  :  Union  Bank  of  London  mortgages. 
V.  Ingram^  16  Ch.  D.  53  ;  Coc\lmm  v.  Edwardt,  18  Ch.  D.  449, 457  ;  Bright 
T.  Cdmphell,  41  Ch.  D.  388.     If  there  are  prior  incumbrances  the  following 

should  be  added  here  :— ''  or   in  case  any  proceedg  or  steps  shall  Addition 

be  taken  by  or  on  behalf  of  the  pson  or  psons  interested  ^^^'^^ 

under  the  sd  indre  of  mtge  of  the  day  of \pry  incum- 

iuterested  in  any  of  the  sd  prior  chges  or  incumbces],  or  any  ^"^*^- 
of  such  psons,  for  exercisg  and  enforcg  any  powers  or  reme- 
dies for  recoverg  paymt  of  any  mos  secured  by  the  sd  indre 
of  mtge  {pTf  recoverable  in  respt  of  any  of  the  sd  prior  chges 
or  incumbces],  agst  or  upon  the  sd  premes  hby  mtged  or  any 
pt  thof." 

D  2 
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esLpressly  agrd  and  deold  that  all  intt  woh  shall  be  forborne 
under  or  hj  virtue  of  the  provo  lastly  hinbfe  contd  shall 
accumulate,  togr  with  the  intt  resulting  thrfrom  in  the  way 
of  compound  intt  by  being  added  to  capital,  and  shall 
remain  and  be  chgeable  upon  all  and  singr  the  premes 
hby  mtged,  and  shall  to  all  intents  and  pposes  be  within  the 
scope  and  operon  of  the  psnt  secy,  includg  all  costs,  powers, 
and  provons  hrin  contd,  and  shall  be  recoverable  agst  the 
sd  A.,  his  hrs,  exs,  and  ads  psonally,  and  remain  and  be 
chged  upon  and  payable  out  of  premes  hby  mtged,  notwg 
any  statute  or  rule  of  law  or  equity  wch  wd  have  limited 
the  period  for  recoverg  any  ppal  moy  or  intt  hby  secured. 
Covenant  xi.  And  THE  sd,  mtgee,  doth  hby  covt  with  the  sd, 
gagM^to  mtgor,  that  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  will 
make  ad-    fj^Qfji  time  to  time  [subit  as  hinafter  mentd]   advance  to 

Yances  to  w       •»  - 

mortgagor,  the  sd,  mtgor,  his  exs  or  ads,  such  further  sum  or  sums 
Variations  of  moy  as   he    or  they  may  from  time   to  time  require, 

advances     i^ot  exceedg  in  the  whole  with  the  sd  sum  of  £ now 

J"  "*?fl?     advanced  the  sum  of  £ ,  by  monthly  instalmts,  one  such 

for  building  ;     -^  ,  -  ,         , 

purposes,    instalmt  to  be  payable  on  the day  of  each  calr  month, 

and  the  first  of  such  instalmts  to  be  pd  on  the day  of 

next  [and  no  such  instalmt  to  exceed  four-fifths  of  the 

prime  cost  of  the  works  exted  by  the  sd,  mtgor^  his  exs  or 
ads,  during  the  then  precdg  calr  month  accdg  to  the  value 

of  the  same,  as  computed  by  Mr. ,  or  failg  him  by 

Mr. ;  And  it  is  hby  agbd  that  the  reasble  chges  of 

the  sd  surveyor  shall  be  borne  by  the  sd,  mtgor,  his  hrs,  exs, 
or  ads,  and  may  be  deducted  from  the  sd  advances  hinbfe 
covted  to  be  made  to  the  sd,  mtgor,  his  exs  or  ads  ;]  Pbovd 
ALWAYS,  that  in  case  the  sd,  mtgor,  or  the  pson  or  psons  for 
the  time  being  entled  to  the  benefit  of  the  covt  hinbfe  contd 
for  making  the  sd  advances  shall  become  bkpt  or  have  a 
receivg  order  made  agst  him  or  them  or  make  any  arrangemt 
or  composon  with  his  or  their  creditors,  or  shall  have  any  pt 
of  his  or  their  este  taken  in  exon  [or  shall  not  make  such 
progress  with  the  sd  bldgs  and  works  as  will  enable  them  to 
be  completed  within  the  time  and  in  the  nmr  hinbfe  provd]. 
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or  in  case  the  sd,  mtgor,  his  exs  or  ads,  shall  assign  or  pt  with 
the  benefit  of  this  psnt  covt,  then  and  in  any  of  snch  cases, 
the  obligon  of  the  sd,  mtgee^  his  exs,  ads,  or  assigns,  to 
make  or  continue  such  advances  as  afsd  shall  cease ;  Pbovd 
ALSO,  and  it  is  hbj  agrd  that  this  secy  shall  extend  to  all 
sums  wch  may  be  advanced  by  the  sd,  mtgee,  his  exs,  ads, 
or  assigns  to  or  on  apct  of  the  sd,  nUgar^  his  exs,  ads,  or 
assigns,  although  the  obligon  to  make  or  continue  the  sd 
advances  may  have  ceased. 

xn.  Provd  always,  and  it  is  hby  agrd  that  the  sd  sums  of  Decbntioii 

£ and  £ ,  and  the  intt  thron  resply  shall  have  no  JamceST 

preferce  or  priority  the  one  over  the  other,  but  shall  be  ^7  different 
payable  rateably  and  equally  out  of  any  mos  wch  shall  be  ^  tTbT" 
reced,  recovered,  or  realised  by  the  sd,   mtgees,  or  their '***^y 
respive  exs,  ads,  or  assigns,  or  any  of  them,  under  or  by 
virtue  of  these  psnts,  whether  on  a  sale  of  the  sd  mtged 
prmes  or  by  action  on  any  of  the  covts  hinbfe  contd  or  orwise. 

xm.  Pbovd  always,  and  it  is  hby  agrd  and  decld  between  Deciantion 
and  by  the  sd,  mtgees  or  transferees,  that  the  sd  sum  of  ^*^™**^^ 
£ so  pd  by  them  as  afsd  was  {b)  moy  belonging  to  mortgagMi 

.«•  . .  ,  or  trans- 

tnem  on  a  jt  acct.  lerees  on 

XIV.  Pbovd  always,  and  it  is  hby  agrd  that  as  between  *  Jo»°* 
the  sd,  pjxdf  his  hrs,  exs,  and  ads,  on  the  one  pt,  and  the  p  ^. 
sd,  surety,  his  hrs,  exs,  and  ads,  and  the  sd  mtged  premes,  to  primuy 
on  the  other  pt,  the  sd,  ppal,  his  hrs,  exs,  and  ads,  shall  il^tween 
be  primarily  liable  to  the  paymt  of  the  mos  intd  to  be  hby  principal 

secured.  where  the 

mortgaged 

(a)  By  the  effect  of  the  Conv.  Act,  1881,  88.  60,  61  (see  p.  9,  note),  the  S?ong«^to 
itatement  that  the  advance  is  made  or  intended  to  be  made  on  a  joint  the  surety, 
actcoont,  is  sufficient  to  make  the  right  to  the  mortgage  money  snryiye.    The  Aa  to  joint 
danae,  except  the  part  relating  to  further  adyances,  may  be  omitted  altogether  icoount 
if  the  fact  that  the  adyance  is  on  joint  account  appears  elsewhere  in  the  cla^^^. 
deed.    The  joint  account  clause  will  not  affect  the  rights  of  the  mortgagees 
inter  m  if  in  fact  they  are  entitled  to  the  money  as  tenants  in  common,  Re 
Jaeluan,  34  Ch.  D.  732  ;  Steedi  v.  Steeds,  22  Q.  B.  D.  637. 

(J)  For  further  advances,  add  here  :— **  and  that  any  further  SUm  Variation 

or  sums  wch  may  be  hrafter  advced  or  pd  by  them  [or  the  advancesT 
survors  of  them]  on  the  secy  of  these  psnts  will  be." 
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The  same  xy.  Peovd  ALWAYS,  and  it  is  hby  agrd  that  as  between  the 
mortgaged  sd,  ppal,  his  hrs,  exs,  and  ads,  and  the  sd  mtged  premes,  on  the 
Si^^to  ^^®  P^'  ^^^  *^®  ®^*  surety y  his  hrs,  exs,  and  ads,  on  the  other 
the  princi«  pt,  the  sd,  ppal,  his  hrs,  exs,  and  ads,  and  the  sd  mtged 
the' surety  premes,  shall  be  primarily  liable  to  the  paymt  of  the  mos 
coyenants    intd  to  be  hby  secured. 

me^^  ^v^*  PRovd  also,  and  it  is  hby  agrd  and  decld  that  the 

Proviso  provon  hnbfe  contd  with  respt  to  the  primary^  liability  to 
^atjnort-  ^^  paymt  of  the  mos  hby  secured  shall  not  affect  the  pson 
not  to  be  or  psons  for  the  time  being  entitled  to  the  same  mos,  or  so 
decUration  niuch  thof  as  shall  remain  unpd,  or  in  anywise  preclude 
as  to  pri-    lam,  them,  or  any  of  them,  from  enforcg  or  having  recourse 

mary  inci*  _ ,  ^  »       ■% 

dence  of     to  all  or  any  remedies  or  means  for  recoverg  paymt  thof  wch 
between      ^^^^  ^^  available  under  these  psnts  or  orwise  at  such  times 
principal     and  in  such  order  and  mner  as  he  or  they  shall  think  fit. 
^7180**^      xvn.  Provd  always,  and  it  is  hby  agrd  that,  although  as 
that  surety  between  the  sd,  ppal  debtor,  and  the  sd,  surety,  the  sd, 
liable  as  a  Surety,  is  only  a  surety  for  the  sd,  ppal,  yet  as  between  the 
principal     gj^  surety,  and  the  sd,  mtgee,  the  sd,  surety,  shall  be  con- 
sidered as  a  ppal  debtor  for  all  the  ppal  mos  and  intt  intd 
to  be  hby  secured,  so  that  the  sd,  surety,  his  hrs,  exs,  or 
ads,  shall  not  be  released  by  time  being  given  to  the  sd, 
ppal,  his  hrs,  exs,  or  ads,  or  by  any  other  varion  in  the 
provons  of  these  psnts,  or  any  other  thing  whatsr  whby  the 
sd,  surety,  his  hrs,  exs,  or  ads,  as  a  surety  or  sureties  only, 
wd  have  been  so  released. 
Power  of         xvin.  And  THE  sd,  ossignoT,  doth  hby  irrevocably  empower 
attorney  in  ^^  g^^  assignee,  his  exs,  ads,  and  assigns,  to  demand,  sue 

of  debt  or . . 

chose  in 

action  (6).       (a)  As  to  the  doctrine  to  which  this  clause  has  reference,  see  2  Day.  Prec. 

pt.  2,  p.  502,  note,  and  the  notes  to  Bee$  v.  Berrington,  2  W.  &  T.,  L.  0.  Eq. 

6th  ed,,  p.  1106. 
As  to  (&)  As  s.  25, 8ub-8.  6,  of  the  Judicature  Act,  1873, 36  &  37  Vic,  c.  66,  making 

inserting  ^  chose  in  action  assignable,  where  the  assignment  is  "  absolute  ....  (not 
attorney  in  P'^^'PO^"^?  to  be  by  way  of  charge  only),"  has  been  lield  to  apply  to  an 
mortgage  assignment  by  way  of  mortgage  whether  in  the  form  of  a  trust  to  receive 
of  chose  in  the  money,  or  of  an  assignment  with  a  proviso  for  redemption  QBurlinton 
action.         y.  Sally  12  Q.  B.  D.  347,  and  Tanored  v.  JDelagoa  Bayy  J^o.y  Co.y  23  Q.  B.  D. 

239,  disapproving  the  contiaiy  decision  in  NtUumaly  ^v.,  Batik  v.  HarUy  6 
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for,  recovery  rece,  and  give  valid  rects  for  the  sd  Bum  of 

£ 9   the  ppal,  and  all  intt  [dae  and]  to  become  dae 

for  the  same,  in  the  name  or  names  of  the  sd,  €L$$ignor,  his 
exs  or  ads,  and  for  the  pposes  afsd,  or  any  of  them,  to  exte 
and  do  all  such  instromts  and  things  as  shall  be  deemed 
necy  or  expedient. 

zix.  Pbotd  always,  and  it  is  hby  agrd  that  the  rect  of  Beoeipi 
the  sd,  mtgee,  his  exs,  ads,  or  assigns,  for  any  mos  [stocks,  ^^ITL^ 
funds,  shares,  or  sees,  or  other  psonal  este]  pd  to  him  or  of  polu^ 
them  in  respt  of  the  sd  policy  hby  mtged,  (d)  shall  effectually 

Q.  B.  D.  626),  it  is  no  longer  strictly  necessary  in  mortgages  of  legal  any 
more  than  in  those  of  equitable  choses  in  action  to  insert  a  power  of 
attorney  in  order  to  enable  the  aarignee  to  sae  in  his  own  name ;  bat  it 
may  still  be  oonsLdered  desirable  to  do  so  in  the  face  of  a  conflict  of  judicial 
decision  on  the  point.  Notice  in  writing  to  the  debtor  is  neoessaiy  to  make 
the  assignment  effectual  under  the  Act.  The  case  of  policies  is  (Ustinct,  as 
they  are  made  legally  assignable  by  the  Policies  of  Assurance  Act,  1867,  30 
k  81  Yic,  c.  144,  so  that  a  power  of  attorney  is  unnecessaiy.  As  to  the 
effect  of  a  condition  in  a  policy  against  assignment,  see  Be  iWnwfi,  40  Ch« 
D.6. 

A  power  of  attorney  given  for  valuable  consideration  may  be  made  irre- 
Yocable  under  the  Cony.  Act,  1882,  s.  8  ;  see  p.  31,  note, 

(e)  The  Ck>ny.  Act,  1881,  s.  22,  makes  the  receipt  of  a  mortgagee  a  soffi-  Power  for 
cient  discharge  for  any  money  or  securities  (including  stocks,  funds,  and  mortgages 
shares,  see  s.  2,  ziv.)  comprised  in  or  arising  under  his  mortgage,  and  the  ^  ^^* 
person  or  corporation  transferring  the  same  is  not  conceined  to  enquire  j^^^^^, 
whether  any  money  remains  due  under  the  mortgage ;  and  the  money  received  OonV.  Act, 
under  the  mortgage  or  from  the  proceeds  of  the  securities  (afterpayment  of  1881. 
the  costs  of  recovering  and  receiving  and  converting  the  same)  is  applicable  in 
the  same  manner  as  the  proceeds  of  a  sale  under  the  statatozy  power  in  s.  19. 
The  power  of  selling  securities  received  by  the  mortgagee  under  his  mortgage 
is  not  expressly  given  by  s.  22,  being  left  to  depend  on  the  general  power 
of  sale  in  s.  19,  as  to  which  see  p.  22,  note.    These  statutory  provisions, 
unless  it  is  desired  in  any  way  to  vary  them,  appear  to  cover  everything  con- 
tained in  clauses  zix  and  zz  in  the  text,  which  may  therefore  in  general  be 
omitted ;  but  where  the  loan  is  to  continue  for  a  term  of  yeazs,  some  provi- 
sion may  be  required  for  the  event  of  a  policy  or  reversion  falling  in  before 
the  expiration  of  the  term  ;  for  form,  see  below,  p.  40,  note  (d), 

(d)  For  a  reversionary  interest  say,  ''  any  mos.   Stocks,  funds,  yariatio& 

shares  or  sees,  pd  or  transferred  to  him  or  them  in  respt  of  j^JJ^^i^- 

the  sd and   premes   hby  mtged ;  "  and  subsequently  after  tenst. 

"  paying,"  and  "  paymt,"  add,  "  or  transferring,"  **  or 
tnmsfer.'' 
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dischge  the  assurce  society,  or,  *'  trees  or  tree/'  or  psons  or 
psoQ  paying  the  same  thfrom,  and  from  being  concerned  to 
see  to  the  applicon  or  being  answerable  for  the  loss  or 
misapplicon  thof,  and  that  the  assarce  society,  or,  '*  trees  or 
tree/'  or  psons  or  pson,  paying  the  same,  shall  not  be  bound 
or  concerned  to  enquire  whether  any  default  has  been  made 
in  paymt  of  any  ppal  mos  or  intt  intd  to  be  hby  secured,  or 
whether  any  moy  remains  owing  on  this  secy,  or  orwise  as 
to  the  propriety  of  such  paymt  as  afsd. 
Trusto  of  XX.  And  IT  IS  HBY  AQRD,  that  if  the  sd,  mtgee,  his  exs, 
ceived  in  ads,  or  assigns,  shall  rece  any  mos  (b)  in  respt  of  the  sd 
"uc^(a)  P^^^y  ^^y  i^tged,  he  or  they  shall  apply  the  same  in  the  first 
place  in  or  towards  the  paymt  or  dischge  of  all  costs  and 
expses  incurred  in  obtaing  paymt  of  and  receivg  the  same  (c), 
or  in  or  about  the  exon  of  the  trusts  or  powers  of  these 
psnts  or  orwise  in  relon  to  the  premes :  And  in  the  next 
place  in  or  towards  satisfon  of  the  mos  for  the  time  being 
owing  on  the  secy  of  these  psnts  (d),  and  then  pay  the 

(a)  See  p.  39,  note  (<?). 
(J)  See  p.  39,  note  {d), 

VariAtion         (^)  ^^t  a  reversionary  interest,  say,  "  shall  rece  any  mos,  stocks, 

for  reyer-  {xxuis,  shares,  or  sees  in  respt  of  the  sd  premes  hby  mtged, 
terest*  he  or  they  shall  by  and  out  of  the  same,  or  the  proceeds  of 
the  sale  of  the  sd  stocks,  funds,  shares,  or  sees  (wch  he 
or  they  is  and  are  hby  authorised  to  effect)  in  the  firat  place, 
reimburse,  &c.,  incurred  in  obtaing  paymt  or  transfer  of, 
and  receivg  and  convertg  the  same,''  &c.;  and  sabseqnently  after 
**  pay,"  add  "  or  transfer." 

yariatioDB       (d)  Where  the  mortgage  is  to  continue  for  a  term  of  years  proceed  as 

whM«        follows :— **  with  full  power  to  retain  in  hand  a  sufft  sum  or  fund 

iDortfl&ffo  , 

is  for  a  to  provide  for  the  ultimate  satisfon  of  any  mos  intd  to  be  hby 
secured  wch  shall  not  for  the  time  being  be  immedly  payable, 
and  to  apply  the  same  accdly  (any  fund  so  retained  if  not 
already  invested  to  be  invested  in  Government  stocks  or  sees 
and  to  accumulate  until  the  same  shall  be  wanted  for  the 
ppose  afsd)  and  then  pay  or  transfer  the  surplus  (if  any)  of 
the  sd  mos  and  premes  (includg  the  ultimate  surplus  of  any 


term. 


I 

f 
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surplus  (if  any)  thof  unto  the  sd,  nUgor,  his  exs,  ads,  or 
assigns. 

zzi.  And  the  sd^  mtgor,  doth  hby  cort  with  the  sd,  mtgee^  OoreMnt 
his  exB,  adSy  and  assigns,  that  he  the  sd,  mtgor ^  will  not  do  ]^^  ^^ 
or  suffer  anything  whby  the  sd  policy  of  assurce  hby  mtged  («)• 
may  become  void  or  yoidable,  or  the  sd,  mtgee^  his  exs,  ads, 
or  assigns,  may  be  prevented  from  receiyg  any  of  the  mos  to 
become  payable  thrunder  or  any  pt  thof,  and  that  if  the  sd 
policy  has  or  shall  become  voidable,  he  the  sd,  mtgor,  will 
immedly  thrupon  at  his  own  cost  do  all  things  necy  for 
restorg  or  keepg  on  foot  the  same :  And  that  if  the  sd  to  i«imw. 
policy,  or  any  new  policy  or  policies  to  be  effected  as  hinafter 
is  mentd,  has  or  shall  become  void,  the  sd,  mtgor,  will 
immedly  thrupon  at  his  own  cost  effect  or  enable  the  sd, 
mtgee,  his  exs,  ads,  or  assigns,  to  effect  a  new  policy  or 
policies  on  his  Ufe  in  his  or  their  name  or  names,  in  such 
sam  or  sums  as  wd  have  been  payable  under  the  policy  or 
policies  wch  shall  have  become  void  if  the  sd,  mtgor,  had 
died :  And  that  every  such  substituted  policy  and  the  mos  New  poli- 
to  become  payable  under  the  same  shall  be  subjt  to  this  ^^j^^ 
secy,  and  the  power  of  sale  and  other  powers,  trusts,  and  Becurity. 
provons  contd  in  or  incident  to  these  psnts  in  relon  to  the 
sd  origl  policy  and  the  mos  to  become  payable  thrunder  : 
And  fubtheb  that  he  the  sd,  mtgor,  will  during  the  con-  To  pay 
tinuance  of  this  secy  duly  and  punctually  pay  the  annual  p™""**™"* 
premium  or  premiums  and  other  sum  or  sums  of  moy  (if 
any)  necy  for  keepg  on  foot  the  sd  origl  policy,  and  any 
substituted  policy  or  policies,  when  the  same  shall  become 
due  or  within  one  week  thrafter,  and  will  forthwith  deliver 
the  rect  for  every  such  paymt  to  the  sd,  mtgee,  his  exs,  ads, 
or  assigns  :  And  that  if  the  sd,  mtgor,  shall  at  any  time  Power  to 
neglect  or  refuse  to  make  the  paymts  afsd,  or  any  of  them,  JJ**JJ|?*^ 
it  shall  be  lawful  for  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  premionui 

on  mort- 


Buch  accumulated  fund  as  afsd)  unto  the  sd,  mtgor,  his  exs, 
ads,  or  assigns." 

(e)  The  yariations  required  for  scYeral  policies  are  obvious. 


gsgor*8 
defaulii 
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That  the     to  pay  the  same :  And  that  all  iiios  and  expses  wch  shall  be 

be  repaid    pd  or  incurred  by  him  or  them  in  keepg  on  foot  the  sd  origl 

by  mort-     policy,  or  in  effectg  or  keepg  on  foot  any  such  substituted 

policy  or  policies  as  afsd  or  orwise  in  relon  to  the  premes, 

with  intt  for  the  same  at  the  rate  of per  cent,  per 

annum  from  the  time  or  respive  times  of  the  same  having 
and  in  the  been  pd  or  expended,  shall  be  repd  to  him  or  them  by  the 

meantime  .  .1 

be  a  charge,  sd,  mtgoT,  his  hrs,  exs,  or  ads,   on  demand:   And  until 

repaymt  shall  be  chged  upon  (a)  the  sd  premes  hby  mtged. 
The  same.  xxH.  And  THE  mtgor  hrby  covts  with  the  mtgee  that  he 
""'  the  mtgor  ¥dll  duly  pay  the  premiums  and  mos  payable  for 
keepg  up  the  sd  policy  or  any  substitutied  policy  or  policies, 
and  produce  the  rects  for  the  same  to  the  mtgee  on  demand, 
and  will  not  do  or  sujBTer  anything  whby  the  sd  policy  may 
become  voidable  or  void :  And  if  the  same  shall  become 
voidable  or  void,  will  immedly,  at  his  own  cost,  do  all  things 
necy  for  restorg  or  renewg  the  same ;  And  that  every  such 
substituted  policy  or  policies  shall  be  subjt  in  all  respts  to 
this  secy.  And  that  in  case  of  default  on  the  pt  of  the  mtgor 
in  the  pformce  of  any  of  his  covts  in  relon  to  the  sd  poUcy 
or  policies,  the  mtgee  may  at  the  cost  of  the  mtgor  do  what 
is  necy  to  make  good  such  default,  and  that  any  mos 
expended  by  him  in  that  behalf  with  intt  for  the  same  at  the 

rate  of per  cent,  per  annum  shall  be  repd  by  the  mtgor 

on  demand,  and  in  the  meantime  shall  be  a  chge  on  the  sd 
mtged  premes. 
Corenant  xxm.  And  THE  sd,  mtgor,  doth  hby  covt  with  the  sd, 
gagor  to  mtgee,  his  exs,  ads,  and  assigns,  that  he  the  sd,  mtgor,  his 
J^^g  hrs,  exs,  ads,  or  assigns,  will  during  the  continuance  of  the 
and  power  psnt  secy  keep  the  sd  messes,  bldgs,  (b)  and  premes  comprd 
^^^     in  or  subjt  to  this  secy,  and  all  messes,  bldgs,  and  ppty  wch 


(a)  See  Be  Zeslie^  23  Ch.  D.  552,  for  a  discussion  of  the  cases  in  which  a 
lien  on  a  policy  for  piemiams  paid  can  be  aoqaired  by  a  stranger  or  by  a 
part  owner  of  the  policy ;  cf .  Ihloke  v.  SoottUh  Imperial  Intce,  Co.,  84  Ch. 
D.  234,  and  Be  Earl  of  Wtnehilsea's  Policy,  39  Ch.  D.  168. 

(J)  Add  if  required,  "  machinery." 
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may  from  time  to  time  be  so  comprd  or  subjt  (d)  insured  insvn  on 
agst  loss  or  damage  by  fire  (e)  in  the  sum  of  £ at  the 


least,  OTf  "  to  the  full  value  thof/'  or,  "  in  not  less  than  when  the 
three-fourths  of  the  value  thof/'  in  the insce  co,  or  in  !^^5JV^ 

repain  (c). 

(O  The  Cony.  Act,  1881,  b.  19  (snpeneding  Lord  Cranworth*8  Act  in  thu  ProTisioiiB 
reelect,  seep.  1,  note),  gives  to  a  mortgagee,  where  the  mortgage  is  by  deed,  of  the 
a  power  at  any  time  to  insnre  and  keep  insured  against  tire  any  building,  Gonr.  Act, 
effects,  or  property  of  an  insurable  nature  comprised  in  the  mortgage,  and  ^^^l*  **  ^ 
to  add  the  premiums  to  the  mortgage  debt,  so  as  to  carry  interest  at  the  ^"^ 
same  rate.    By  s.  23  (1)  the  amount  of  an  insurance  so  effected  by  the  mort" 
gagee  is  not  to  exceed  the  amount  specified  in  the  mortgage,  or  if  no  amount 
is  specified  is  not  to  exceed  two-thirds  of  the  value  of  the  property  ;  and  (2) 
he  is  not  to  effect  an  insurance  where  there  is  a  declaration  in  the  mortgage 
that  no  insorance  is  required,  or  where  an  insurance  is  kept  up  by  the 
mortgagor  in  accordance  with  the  mortgage,  or  where  the  mortgage  contains 
DO  stipulation  as  to  insurance,  and  the  mortgagor  insures  to  the  amount  in 
which  the  mortgagee  is  authorised  by  the  Act  to  insure.    By  s.  23  (3)  the 
money  received  on  an  insurance,  whether  effected  under  the  mortgage  or 
the  Act,  is,  if  the  mortgagee  so  requires,  to  be  applied  in  making  good 
the  loss  or  damage  ;  but  (4)  the  mortgagee  may  (without  prejudice  to  any 
obligation  to  the  contrary  imposed  by  law  or  special  contract)  require  the 
money  to  be  applied  in  discharge  of  the  mortgage.   These  provisions  may, 
by  a.  19  (2,  3),  be  varied,  or  extended,  or  excluded  by  the  mortgage.    See  as 
to  the  previous  law,  2  Dav.  Free.,  pt.  2,  pp.  64,  et  ieq. 

It  should  be  borne  in  mind  that  the  Act  does  not  apply  unless  the  mort-  Remarks 
gage  is  by  deed.    The  statutory  provisions,  though  less  full  in  some  points  of  on  the 
detail  than  the  clause  in  the  text,  appear  to  be  sufficiently  protective  to  the  statutory 
mortgagee  to  be  relied  on  in  ordinary  cases  ;  but  as  the  Act  only  gives  the  P^^^^- 
mortgagee  power  to  insure  in  case  of  the  default  of  the  mortgagor,  and  does 
not  imply  any  covenant  by  the  mortgagor  to  insum  or  produce  the  policy  or 
receipts  for  the  premiums,  the  mortgagee  might  be  in  a  difficulty  for  want 
of  knowledge  whether  there  has  been  a  default,  and  the  statutory  power 
wonld  generaUy  not  fit  the  case  of  leaseholds  where  the  lease  contains  a  cove- 
nant to  insure  ;  express  provisions  in  lieu  of  or  in  addition  to  those  in  the 
statute  wiU  therefore  sometimes  be  required.    See  the  next  form  ;  and  as 
the  clause  in  the  text  is  short,  it  is  generally  better  and  more  convenient  to 
insert  it  in  full  instead  of  relying  on  the  Act. 

(d)  Where  the  covenant  extends  to  repairs,  add  here  : — "  in  good  and 
substantial  repair,   and  also/'       In  case  of  machinery,  add  after 

"  repair,"  "  and  in  perfect  working  order." 

(jb)  In  the  case  of  leaseholds,  where  the  lessee  is  under  covenant  to  insure  Variations 
it  will  generally  be  sufficient  to  substitute  for  what  follows,  ''in  SUCh  ^ork 

a  state  of  repair  and  insce  as  is  required  by  the  covts  of  ^^^^ 

the  sd  indre  of  lease,"  adding  the  covenant  to  produce  the  policy 
and  receipts,  and  making  consequential  alterations  in  the  rest  of  the  form. 
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some  other  insce  office  of  repate,  to  be  approved  of  in  writg 
from  time  to  time  by  the  sd  mtgee,  his  exs^  ads,  or  assigns^ 
[in  the  name  or  names  of  the  sd,  mtgee,  his  exs,  ads,  or 
assigns,  or,  ''  in  the  jt  names  of  the  sd,  mtgor,  his  hrs,  &c., 
and  the  sd,  mtgee,  his  exs,  &c."],  (a)  and  will  duly  and 
punctnaUy  pay  all  premiums  and  mos  necy  for  efiEectg  and 
keepg  up  the  sd  insce  when  the  same  shall  become  due  or 
within  one  week  thrafter,  and  will  on  demand  produce  to  the 
sd,  mtgee,  his  exs,  ads,  or  assigns,  the  policy  or  policies  of 
such  insce,  and  the  rect  for  every  such  paymt :  And  that  if 
default  shall  at  any  time  be  made  by  the  sd,  mtgor,  his  hrs, 
exs,  ads,  or  assigns,  in  effectg  or  keepg  up  such  insce  as 
afsd  (6),  or  in  producg  any  such  policy  or  rect  to  the  sd, 
mtgee,  on  demand,  it  shall  be  lawful  for  but  not  obligatory  on 
the  sd,  mtgee,  his  exs,  ads,  or  assigns,  to  insure  and  keep  in- 
sured the  sd  premes  or  any  pt  thof  in  any  sum  not  exceedg 

£ :  (c)   And  that  all  mos  expended  by  him  or  them 

for  such  ppose,  togr  with  intt  thron  at  the  rate  of per 

cent,  per  annum  from  the  time  of  the  same  having  been 

VaiiatioDs       00  I'  ^  intended  insert  here,  instead  of  the  subseqaent  covenant  to  pro- 
where  duoe  the  policy  : — 

^^'•to/^        "  "^^^  ^^"^^  immedly  after  every  such  policy  shall  have 

with  mort-  been  effected,  or  after  the  exon  of  these  psnts,  if  the  same 

8*8«*'        shall  have  been  previously  effected,  deposit  the  sd  policy  with 

the  sd,  mtgee,  his,  exs,  ads,  or  assigns ; "  and  in  lien  of  the  coye- 

nant  to  produce  the  receipts  for  the  premiums,  saj,  '*  And  WILL  forth- 
with deliv^er  the  rect  for  every  such  paymt  to  the  sd,  mtgee, 
&C."  ;  and  the  power  of  the  mortgagee  to  insure  on  default  should  extend 
to  a  default,  "  in  depositg  any  such  policy  or  deliverg  any  such 
rect  as  afsd." 

(&)  Add  here  if  appropriate,  **  or  in  keepg  the  sd  premes  or  any 
ptthof  in  good  and  substantial  repair," /or  machinery,  "  and 
in  perfect  workg  order." 

(<?)  Add  here  if  appropriate,  "  or  (as  the  case  may  require),  to 
repair  and  keep  in  repair  the  same,  for  machinery,  *  and 
put  the  same  into  perfect  working  order,'  and  to  enter  upon 
the  sd  mtged  premes  for  that  ppose." 
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expended,  shall  on  demand  be  repd  to  him  or  them  by  the 
fid,  mtgor,  his  hrs,  exs,  ads,  or  assignSi  and  until  snch 
repajmt  shall  be  a  chge  upon  all  the  sd  premes  hby 
mtged  (d). 

XXIV.  And  the  sd,  mtgor,  doth  hby,  &c.,  covt  to  inture  to  ^to^oom 
the  end  of  the  covt  to  produce  rects  as  in  last  form :  And  that 


if  the  sd,  mtgoTy  his  hrs,  exs,  ads,  or  assigns,  shall  at  any  >up^ 
time  refuse  or  neglect  to  produce  any  such  policy  or  rect  to  to  the 
the  sd,  mtgee,  his  exs,  ads,  or  assigns,  on  demand  he  or  they  ™^/^ 
shall  be  entitled  to  assume  that  the  sd  premes  are  not 
insured  in  accordce  with  the  covt  hinbfe  contd,  and  to  exer- 
cise if  he  or  they  think  fit  (but  witht  being  under  any  oblign 
so  to  do)  aU  the  powers  and  have  all  the  rights  conferred  by 
statute  in  that  behalf. 

xxv.  And  the  sd,  mtgor,  doth  hby  covt  with  the  sd,  mtgecy  OoTenant 
his  exs,  ads,  and  assigns,  that  he  the  sd,  mtgor,  his  exs,  ads,  ^  '^^ 


(rf)  The  following  may  be  added  if  appropriate  : — **  And  THAT  all  mos  Special 

wch  may  be  reced  by  virtue  of  any  such  policy  shall  be  p^^^o^ 
applied  in  makg  good  the  loss  or  damage,  or,  *  and  that  all  pUcaU^ 
mos  reced  by  virtue  of  any  such  policy  in  respt  of  the  destron  ^  ™***'' 
or  damage  by  fire  of  any  houses  or  bldgs  thby  insured  shall  be  monies, 
applied  in  makg  good  the  loss  or  damage,  and  any  mos  reced 
in  respt  of  the  destron  or  damage  by  fire  of  any  ppty  other 
than  houses  or  bldgs  shall  either  be  applied  in  makg  good 
the  loss  or  damage,  or  if  so  required,  by  notice  in  writg  given 
by  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  to  the  sd,  mtgor,  his 
hrs,  exs,  ads,  or  assigns,  or  left  on  the  sd  mtged  premes, 

within days  after  the  occurrce  of  such  loss  or  damage, 

shall  be  applied  in  or  towards  the  dischge  of  the  mos  owing 
on  this  secy.' " 

See  a£  to  the  application  of  the  inanrance  money,  the  Cony.  Act,  1881,  As  to  ap- 
B.  23  (3,  4)  ;  and  as  to  the  preyions  law,  see,  as  to  buldings,  Ex  parte  plication  of 
€hrely,  4  Be  G.  J.  &  S.  477  (Qj.,  however,  whether  that  case  is  good  law,  in«irance 
see  above,  VoL  L,  p.  289,  note)  ;  and  as  to  chattels,  LecM  v.  WhUeley,  L.  B.  ™<>°*y- 
2  Bq.  143 ;  2  Dav.  Free.,  pt  2,  pp.  57,  et  seq.    The  provision  giving  the 
mortgagee  the  option  of  applying  the  insurance  monies  in  discharge  of  the 
mortgage  may  operate  somewhat  hardly  on  the  mortgagor,  and  it  may  be 
desirable  in  some  cases  to  ezdnde  the  statatozy  provision  as  to  this. 

{e)  See  p.  43,  note  (e). 
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or  assigns,  will  from  time  to  time  during  the  continnce  of 
this  psnt  secy,  at  his  or  their  own  cost,  procure  the  psnt 
lease  {a)  of  the  sd  leasehd  premes  hby  mtged,  to  be  renewed 
psuant  to  the  covt  in  that  behalf  contd  in  the  sd  psnt 
lease  (b) ;  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  doing  or 
concuiTg  in  all  such  acts  as  may  be  necy  or  pper  for  obtaing 
such  renewals:  And  that  the  sd,  mtgor,  his  exs,  ads,  or 
assigns,  will  immedly  after  obtaing  such  renewed  lease, 
assign  the  same  and  the  premes  thrin  comprd  to  the  sd, 
mtgee,  his  exs,  ads,  and  assigns,  subjt  to  such  equity  of 
redmon  as  shall  then  be  subsistg  by  virtue  of  these  psnts, 
and  in  the  meantime  will  stand  possed  of  the  renewed  lease 
in  trust  for  the  sd,  mtgee,  his  exs,  ads,  and  assigns,  for 
securg  the  mos  intd  to  be  hby  secured :  And  furtheb  that 
if  the  sd,  mtgor,  his  exs,  ads,  or  assigns,  shall  refuse  or 
neglect  to  renew  the  sd  lease  as  afsd,  and  to  pay  the  fines, 
fees,  and  costs  attendg  the  renewal  thof,  it  shall  be  lawful 
for  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  to  obtain  such 
renewal  in  his  or  their  own  name  or  names,  or  orwise  ;  And 
that  all  mos  expended  by  him  or  them  in  or  about  any  such 

renewal,  with  intt  thron  at  the  rate  of per  cent  per 

annum  from  the  time  or  respive  times  of  the  expenditure 

thof,  shall  be  repd  to  him  or  them  by  the  sd,  mtgor,  his  hrs, 

exs,  ads,  or  assigns,  on  demand,  and  in  the  meantime  shall 

be  a  chge  upon  the  renewed  lease  and  the  ppty  thrin  comprd 

[and  the  sd  other  premes  hby  mtged]. 

Power  of         XXVI.  Provd  ALWAfS,  and  it  is  hby  agrd  that  it  shall  be 

tw^y-one  lawful  for  the  sd,  mtgor,  his  hrs,  for  leasehds,  "  exs,  ads," 

years  to  be  and  assigns,  from  time  to  time  to  demise  the  whole  or  any 

by  mort-     pt  or  pts  of  the  sd  premes  hby  mtged,  wch  shall  not  have 

^"*rtfi^    been  sold  or  entered  into  possion  of  by  the  sd,  mtgee,  his  exs. 

Variation         (a)  If  the  lease  contains  a  coYenant  for  perpetual  renewal,  add  here  : — 

able^^e."  **  *^^  ^^^  renewed  lease  or  leases  wch   may  be   hrafter 
obtained." 
(b)  In  the  case  referred  to  in  note  (ai),  add  here  : — *'  or  to  be   COntd. 

in  any  future  lease  of  the  sd  premes." 
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ads,  or  assigns  (whether  psonally  or  by  a  receiver  appted  by  •ntew  into 
him  or  them  or  by  order  of  Court),  and  the  equity  of  redemon  aad  after- 
whof  shall  not  have  been  foreclosed,  and  for  the  sd,  mtgee^  his  ^^^^J 
exs,  ads  or  assigns,  from  time  to  time  to  demise  the  whole  or  gee  («). 


(e)  The  Conv.  Act,  1881,  8. 18,  gives  to  a  mortgagor  or  mortgagee,  while  Pttmriona 
respectirely  in  poasesdon,  power  to  grant  agricultural  or  occupation  leases  of  theCoar. 
for  21  years,  and  hnilding  leases  for  99  years,  at  the  best  rent,  without  Act,  1881, 
taking  a  fine  and  subject  to  the  restrictions  usually  inserted  in  leasing  p^fV 
powers ;  leases  granted  by  a  mortgagor  in  possession  being  binding  on  all  '^^'"^S 
the  incumbrancers,  and  those  granted  by  a  mortgagee  in  possession  being  mortgagors 
binding  on  all  prior  incumbrancers  and  on  the  mortgagor  and  all  persons  uid  mori- 
interested  in  the  equity  of  redemption  (see  sub-s.  1 — 9,  and  the  definition  of  gagMs. 
^  mortgagor  "  in  s.  2).    In  a  building  lease,  a  peppercorn  rent,  or  a  nominal 
or  other  rent  less  than  the  ultimate  rent  may  be  reserved  for  the  first  five 
years  (sub-s.  10).    The  counterpart  of  a  lease  granted  by  the  mortgagor  is  to 
be  delivered  by  him  to  the  first  mortgagee  within  a  month  (sub-s.  11).    The 
statutory  power  may  be  excluded  or  varied ;  or  further  or  other  leasing 
powers  may  be  given  by  the  mortgage,  which  are  to  be  exerciaeable  (unless 
otherwise  expressed)  with  the  like  incidents,  &c.,  as  if  conferred  by  the  Act 
(sub^B.  13, 14).    A  mortgagee  on  giving  notice  to  the  tenant  and  going  into 
possession,  is  entitled  to  enforce  the  covenants  and  conditions  of  a  lease 
granted  under  his  statutory  power  by  the  mortgagor  when  in  possession,  in 
the  same  manner  as  if  the  mortgagee  had  been  a  party  to  such  lease  ;  and 
such  right  cannot  be  affected  by  any  collateral  agreement  between  the  lessor 
and  the  lessee  (^Municipal,  S^Cy  Society  v.  Smith,  22  Q.  B.  D.  70).    Under 
t.  11  the  obligation  of  the  lessor's  covenants  having  reference   to  the 
subject-matter  of  the  lease  would  be  annexed  to  the  legal  reversion,  so  far 
as  Uie  mortgagor  has  power  to  bind  the  reversion  ;  which,  however,  he  is 
not  by  8. 18  empowered  to  do,  so  as  to  impose  on  the  mortgagee  the  obliga- 
tion of  any  onerous  covenant  entered  into  by  him. 

These  statutory  powers  of  mortgagors  are  fuller  in  their  details  than  the  Remarks 
form  in  the  text  (besides  extending  to  building  leases),  and  appear  to  he  on  the  Act 
adequate  for  ordinary  purposes,  and  also  sufficiently  protective  both  to  the 
mortgagor  and  mortgagee ;  and  (though  the  practice  of  excluding  them  pre- 
vails to  a  considerable  extent)  it  is  conceived  they  may  be  safely  left  to 
operate,  so  far  at  any  rate  as  regards  the  power  to  grant  ordinary  rack  rent 
leases  for  21  years,  unless  there  is  some  special  reason  for  their  exclusion  or 
limitation.  In  fact  the  exclusion  of  the  statutory  power  without  substitut- 
ing an  express  power  may  be  to  the  positive  disadvantage  of  the  mortgagee, 
since  if  voidable  leases  are  granted,  as  they  frequently  would  be,  without  his 
ooncunence,  and  he  is  willing  (as  would  generally  be  the  case)  to  confirm 
them,  he  would  be  in  a  less  favourable  position  as  regards  enforcing  the 
lessee^s  covenants,  &c.,  than  if  the  leases  had  been  validly  granted  under  a 
power.  It  would  appear,  however,  that  the  expression  '*  mortgagee  in  poesea- 
non"  as  used  in  the  Act  would  not  i^ply  to  a  mortgagee  in  possession  by  a 
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any  pt  or  pis  of  the  sd  mtged  premes,  wch  he  or  they  shall 
have  entered  into  posson  of  (whether  psonally  or  by  a  receiver), 
for  any  term  of  yrs  not  exceedg  twenty-one  yrs,  to  take 
effect  in  posson  or  within  six  caldr  months  from  the  date  of 
the  lease,  upon  such  terms  and  condons  as  may  be  deemed 
expedient,  so  as  there  be  reserved  in  every  such  lease  the 
best  yly  rent  or  rents  to  be  incident  to  the  reversion  that  can 
be  reasbly  obtd  witht  takg  anything  in  the  nature  of  a  fine 
or  premium  (a),  and  so  as  there  be  contd  in  every  such  lease 
a  Condon  of  re-entry  for  non-paymt,  within  a  reasble  time  to 
be  thrin  specified,  of  the  rent  or  rents  thby  reserved :  And 
the  sd,  mtgor,  hby  covts  with  the  sd,  mtgee,  his  exs,  ads,  and 
assigns,  that  he  the  sd,  mtgor,  his  hrs,  for  leasehda,  ^'exs, 
ads,"  or  assigns,  will  deliver  the  counterpt,  if  any,  of  every 
such  lease  to  him  or  them  forthwith  after  the  exon  thof  by 
the  lessee  or  lessees  (b). 


receiver  appointed  by  him  under  the  ordinary  express  or  statatoiy  powers, 
as  the  possession  of  the  receiver  is  that  of  the  mortgagor  ;  and  it  might  be 
proper  to  make  provision  for  this  case,  as  is  done  in  the  form  in  the  text. 
Where  the  property  comprises  an  important  building  estate,  it  may  be 
desirable  to  give  special  powers,  superseding  or  supplemental  to  the  statutory 
powers,  see  note  (^),  ir^ra.  Exception  has  been  taken  to  the  provision  in 
the  Act  as  to  reserving  a  peppercorn  rent  during  the  first  five  years  in  a 
building  lease ;  this  is  an  ordinary  power,  and  can  scarcely  prejudice  the 
mortgagee ;  but  if  desired  it  may  be  restricted.  Sometimes  the  mortgagee 
is  willing  to  give  leasing  powers  to  the  mortgagor  peisonally,  but  not  to 
persons  claiming  under  him  ;  the  statutory  powers  may  be  readily  confined 
in  this  respect  by  a  short  clause.  There  does  not  appear  to  be  anything  in 
the  section  to  prevent  its  applying  to  copyholds,  subject  to  the  custom  of 
the  manor,  or  to  leaseholds,  subject  to  the  restrictions  of  the  superior  lease 
(see  sub-s.  15). 

(a)  The  form  may  be  shortened  by  substituting  **  at  rack  rent " 
for  the  above  words  as  to  rent.  It  is  not  considered  necessaiy  that  it  should 
be  made  a  condition  of  the  validity  of  the  lease  that  the  lessee  should 
execute  a  counterpart. 

(&)  Occasionally  C^.g.j  in  the  case  of  building  leases  or  public-house  pro- 
perty) it  is  desired  to  give  power  (requiring  in  the  case  of  the  mortgagor 
to  be  carefully  guarded)  to  grant  leases  at  a  fine,  as  in  the  following 
form: — 

OiaoM  '*  Pbovd  always,  &c.,  that  the  statutory  power  of  leasing 

aothoriaing  conferred  on  the  sd,  mtgor,  his  hrs  and  assigns,  and  on  the 

16E86B  at 

finso. 
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xxvu.  Provd  always,  and  it  is  hby  agrd  that  the  sd,  mtgor,  cHmm  w- 
his  hrs^  for  leasehds,  **  exs,  ads/'  or  assigns,  shall  not  exercise  Butntory 

powon  of 
leaaiDg. 

sd,  mtgee,  his  exs,  &c.  (as  the  case  may  be),  in  relon  to  the 
sd  mtged  premes  shall  be  extended  so  as  to  aathorise  the 

grant  of  leases  for  any  term  not  being  less  than yrs  nor 

more  than yrs,  to  take  effect  in  posson  not  later  than 

SIX  cabr  months  from  the  date  of  the  lease,  at  the  best  yriy 
rent  or  rents  that  can  be  reasbly  obtained  havg  regard  to 
any  fine  or  premium  wch  may  be  taken  by  the  lessor  or 
lessors  (and  for  wch  his  or  their  rect  shall  be  a  su£Et 
dischge)  but  so  nevs  that  a  yrly  ground  rent  of  not  less  than 

£ ,   to   be  incident  to  the  immediate  reversion,  shall 

be  reserved  during  the  whole  term  of  such  lease  in  respt  of 
each  house  and  the  plot  of  ground  demised  thrwith,  and  so 
that  the  frontage  of  each  house  and  the  plot  of  ground 

demised  thrwith    towards  Boad    shall    not    exceed 

feet,  and  that  such  plot  of  ground  inclusive  of  the  site 

of  the  house  thron  shall  not  exceed yards  in  area  unless 

the  sd,  mtgee,  his  exs,  &c.,  shall  give  his  or  their  consent  in 
writg  to  any  modificon  of  such  restrons  as  to  rent,  frontage 
and  area  in  any  parlar  case." 

The  following  is  also  sometimes  nsefol  in  the  case  of  building  leases  : — 

''  Provd  that  in  case  more  than   one  house  shall  be  CUuae 
comprd  in  the  same  lease,  a  septe  ground  rent  (not  being  apportion^ 
less  than  the  minimum  rent  obtainable)  may  be  reserved  in  ^^^\  ©^ 
respt  of  each  house,  and  it  may  be  provd  that  the  non-paymt  of  re-entry, 
of  the  ground  rent  or  the  breach  of  any  of  the  covts  or 
Condons  of  the  lease  in  respt  of  any  one  house  shall  not 
authorise  the  re-entry  of  the  lessor  into  or  upon  the  other 
house   or  houses   comprd  thrin,   but   only  into    or   upon 
the  parlar  house  in  respt  whof  such  non-paymt  or  breach 
shall  have  happened,  to  the  intent  that  each  house  shall  be 
held  septely  from  and  independently  of  the  others  thof." 

The  following  is  sometimes  useful  (e.ff,,  in  the  case  of  public-houses) : — 

"  Pbovd  also,  Sec]  that  it  shall  be  lawftd  for  the  sd,  ^°7f  ^ 
mtgor,  his  hrs,  or  assigns  upon  or  after  the  grantg  of  an^  jS^^k, 

K.E. — VOL.  n.  E  toleawe. 
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the  statutory  powers  of  leasg  vested  in  him  or  them  by  yirtae 
of  these  psnts  witht  the  consent  in  writg  of  the  sd,  mtgee^  his 
exs,  ads,  or  assigns :  Pboyd  also  that  no  lessee  or  intendg 
lessee  shall  be  concerned  to  inquire  whether  such  consent 
has  been  given,  and  that  every  lease  or  agreemt  for  a  lease 
exted  by  the  sd,  mtgor,  his  hrs,  or  for  leasehds^  *'  exs,  ads,"  or 
assigns,  shall  as  regards  the  safety  and  proton  of  the  lessee 
or  intendg  lessee  be  deemed  to  have  been  exted  with  such 
consent  as  afsd. 
Power  to        xxvm.  Provd  ALWAYS,  and  it  is  hby  agrd  that  it  shall  be 
to  grant     lawful  for  the  sd,  mtgee,  his  exs,  ads,  and  assigns,  at  any 
leases  (a),   j-jj^^g  ^j.  times  hrafter  during  the  continuance  of  this  secy, 
and  whether  he  or  they  shall  or  shall  not  have  entered  into 
posson  of  the  sd  mtged  premes,  to  demise  all  or  any  pt  of 
the  sd  premes  for  any  term  of  yrs,  &;c.,  continue  as  in  form 
XXVI.,  omittg  the  covt  at  the  end. 
Power  to         xxTX.  Provd  ALWAYS,  and  it  is  hby  agrd  that  it  shall  be 
to  take       lawful  for  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  at  any  time 
I  immediate  hrafter,  whether  there  shall  or  shall  not  have  been  a  default 

,  poesesBion,  ' 

and  to       in  the  paymt  of  any  ppal  moys  or  intt  hby  secured,  and 
^J^^'      although  the  same  shall  not  have  become  due,  to  enter  into 

such  lease  as  aforesd,  to  sell  and  dispose  of  to  the  lessee 
or  lessees  all  or  any  of  the  fixtures  (being  of  the  de- 
scription usually  known  or  regarded  as  tenant's  or  trade 
fixtures)  or  fittings  in  or  upon  the  premes  comprd  in  such 
lease  free  from  the  secy  hby  created,  and  to  rece  for  his  or 
their  own  use  and  benefit  and  give  an  effectual  dischge 
for  the  pchase  moy  for  the  same  fixtures  and  fittings." 

It  is  occasionally,  where  the  mortgage  comprises  house  property  or  a 
building  estate,  desirable  to  insert  fuller  powers  of  leasing,  entering  into 
contracts  for  leases,  accepting  surrenders  of  leases,  laying  out  roads,  &c.,  and 
management,  which  may  be  founded  on  the  forms  in  Sjebttlsments.  In  that 

case  "  the  mtgor  or  mtgee  (as  the  case  may  be),"  as  in  the  text, 
special  may  be  authorised  "  to  exercise  over  the  whole  or  any  pt  of  the 
powers  of    g^j  mtged  premes,  &c.,  the  powers  followg,  that  is  to  say, 

leasing,  sc«  — ,,  o     » 

First,  a  power,  &c. 
(a)  See  p.  47,  note. 
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the  pofison  or  rect  of  the  rents  and  profits  of  the  sd  mtged  ^    ^,^ 

Ac.  (6). 

premes,  or  any  pt  thof,  and  to  manage  the  same,  and  to 
grant  or  enter  into  any  such  leases  or  agreemts  for  leases 
thof  as  mtgees  in  posson  are  by  the  Conveyancing  and  Law 
of  Property  Act,  1881,  authorised  to  grant  or  enter  into, 
and  to  accept  surrenders  of  leases  and  tenancies  upon  such 
terms  as  may  be  thought  pper  (c),  and  to  make  allowances 
to  and  arrangemts  with  tenants,  and  to  employ  such  agents 
or  recers  to  collect  the  rents  of  the  sd  premes,  and  at  such 
salaries  or  commission  as  may  be  thought  fit,  and  to  expend 
such  moys  for  repairs,  insce,  or  orwise  in  relon  to  the  sd 
premes,  as  may  be  deemed  expedient,  and  any  moys  so 
expended,  with  intt  thron  at  the  rate  of  £6  per  cent  per 
annum  £rom  the  time  of  the  expenditure  thof,  shall  be  repd 
by  the  sd,  mtgor,  his  hrs,  exs,  or  ads,  to  the  sd,  mtgee,  his 
exs,  ads,  or  assigns,  on  demand,  and  in  the  meantime  shaU 
be  chged  on  all  the  sd  premes  hby  mtged :  And  it  is  hby  Tniate  of 
farther  agrd  that  all  rents  and  profits  reced  by  the  sd,  mtgee,  JJJJSaT^** 
his  exs,  ads,  or  assigns,  shall  be  applied  as  far  as  the  same  reoeiyed. 
will  extend  in  the  first  place  in  paymt  of  all  costs  and  expses 
incurred  by  him  or  them  in  receivg  or  recoverg  the  same  or 
orwise  under  this  secy,  and  in  the  next  place  in  dischge  of 
any  rents,  rates,  taxes,  expses  of  repairs,  or  insce,  or  other 
outgoings  affectg  the  sd  mtged  premes,  and  in  the  next  place 
in  paymt  of  the  intt  owing  on  this  secy,  and  the  surplus,  if 
any,  of  such  rents  and  profits  may  at  the  option  of  the  sd, 
mtgee,  his  exs,  ads,  or  assigns,  be  either  applied  in  redon  of 
the  ppal  moys  owing  on  this  secy,  or  may  be  deposited  by 
him  or  them  at  intt  in  a  bank,  or  may  be  pd  to  the  sd,  mtgor, 
his  hrs,  exs,  ads,  or  assigns:  Provd  always,  and  it  is  exprly  ProYimon 
agrd  that  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  in  the  event  f^.?"^' , 
of  his  or  their  enterg  into  posson  or  rect  of  the  rents  and  mortgagee 


in  poBses- 
sion. 


(V)  See  p.  47,  note. 

(e)  See  also  the  power  given  by  the  Cony.  Act,  1881,  s.  19  (1),  to  mort- 
gagees in  possession  to  cnt  and  seU  timber ;  a  proyision  appears  to  be 
wanting  as  to  the  application  of  the  proceeds  of  sale,  s.  21  (3)  not  being 
applicable,  nor  apparently  s.  22  (2). 
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profits  of  the  sd  mtged  premes  or  any  pt  thof  as  afsd,  shall 

not  nnder  any  circes  be  liable  to  acct  except  for  such  moys 

as  he  or  they  shall  actually  rece  nor  for  any  inyolontary 

losses  incurred  or  occasioned  by  him  or  them. 

Attom-  XXX.  And  this  indrb  also  witnbth,  that  for  the  conson 

mortgagor   &^&d  the  sd,  mtgor,  doth  hby  attom  and  become  tenant  from 

in  po«^    yr  to  yr  to  the  sd,  mtgee^  of  such  pt  or  pts  of  the  sd  premes 

Afl  to  (a)  The  practice,  where  the  mortgagor  is  in  the  occupation  of  all  or  part 

attornment  of  the  mortgaged  property,  to  insert  a  power  of  distress  for  the  interest,  or  a 
clause  or      dause  making  him  attom  tenant  to  the  mortgagee  at  a  rent  equal  to  or 
??TJ]^  M     exceeding  the  interest  for  the  like  purpose  of  giving  a  right  of  distress,  has 
internet.      ^^^  ^  ^  discontinued  or  modified  in  consequence  of  the  Bills  of  Sale  Acts, 
Bffect  of      ^^^^  *^^  ^^®^  ^*^  *  *^  ^^^''  ^'  31 ;  46  &  46  Vic,  c.  48),  except  in  the  case 
Bills  of        ^^  *' debentures  **  of  companies.    The  general  definition  of  **  bill  of  sale  *'  in 
Sale  Acts,    the  Act  of  1878,  s.  4,  extends  to  authorities  or  licences  to  take  possession  of 
personal  chattels  as  security  for  any  debt ;  and  by  s.  6  a  power  of  distress 
or  attornment  clause  is  specially  hit  at.    The  obscurity  of  the  latter  section 
has  occasioned  great  difficulty,  but  it  has  been  determined  that  it  applies  to 
the  ordinary  attornment  clause  in  a  mortgage  (^Re  WillUj  21  Q.  B.  D.  384, 
disapproying  Hall  y.  Comfort^  18  Q.  B.  D.  11)  ;  and  that  an  express  power 
of  distress  is  also  caught  by  s.  6,  or  the  definition  in  s.  4  (^Pidbrooky.Ashbyf 
56  L.  J.,  N.  S.,  Q.  B.  D.  376)  ;  and  a  clause  in  either  form  would  therefore  be 
altogether  defeated  by  the  Act  of  1882,  s.  9,  avoiding  all  bills  of  sale  not  in 
the  statutory  form.    See  the  general  note  on  the  Bills  of  Sale  Acts,  infra. 
The  clause       In  this  state  of  the  law  the  insertion  of  either  of  the  clauses  in  question  is 
should  not  useless  (except  in  the  case  of  companies),  and  is  rendered  inexpedient 
be  mserted.  (uniegg  in  a  separate  instrument)  by  the  decision  in  DavUs  v.  Eeei,  17  Q.  B.  D. 
408,  that  s.  9  of  the  Act  of  1882  avoids  not  only  the  charge  on  personal  chattels, 
but  also  the  covenant  for  payment,  though  that  case  may  possibly  not  apply 
to  a  mortgage  comprising  land  also,  and  though  the  charge  on  other  property 
comprised  in  the  mortgage,  If  capable  of  being  severed,  would  not  be  affected 
CRe  Bvrdett,  20  Q.  B.  D,  310  ;  and  see  i2«  Yates,  38  Ch.  D.  112).    If  it  is 
desired  to  give  a  security  upon  the  chattels  on  the  property,  the  only  course 
is  to  do  so  by  a  registered  bill  of  sale  in  the  statutory  form  (which  would 
nsually  be  out  of  the  question),  or  else  to  give  a  warrant  of  attorney  (see 
the  form  tf|fra),  to  enable  the  creditor  to  obtain  speedy  judgment  and 
execution.    But  as  the  Act  of  1882  does  not  apply  to  "  debentures  "  of  com- 
panies (as  to  which  see  the  note  i^fra  to  a  mortgage  by  a  company,  p.  164), 
nor  to  property  abroad  (see  s.  4  of  the  Act  of  1878),  the  forms  of  the  attorn- 
ment clause  and  power  of  distress  are  here  retained.    The  following  cases 
may  be  referred  to  in  connection  with  the  attornment  clause— as  to  the 
amount  of  rent  which  might  be  reserved.  Ex  parte  WiWams,  7  Ch.  D.  138 ;  Be 
Stoektouj  f<^,y  Co.,  10  Ch.  D.  335  ;  JSx  parte  Jackson,  14  Oh,  D.  726 ;  Ex  parte 
Punnett,  16  Ch.  D.  226 ;  Ex  parte  Voisey,  21  Ch.  D.  442  (which  show  that 
the  rent  may  be  in  excess  of  the  interest  provided  it  is  the  fair  value  and  not 
fictitious)  ;  aa  to  applying  the  proceeds  of  a  distress  in  dischai^  of  principal, 
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hby  mtged  as  are  in  the  occnpon  of  the  sd,  mtgor,  at  the 

yrly  rent  of  £ ,  clear  of  all  dedons,  to  be  pd  by  equal 

half-yrly,  or  "  quarterly  "  paymts  on  the  respive  days  hinbfe 
appted  for  the  paymt  of  the  intt  under  this  secy,  but  so  that 
such  rent  shall  be  applied  in  or  towards  satisfon  of  such  intt 
[and  any  surplus  thof  in  or  towards  satisfon  of  the  ppal 

JSx  parte  Harrison ,  18  Ch.  D.  127.  As  to  the  relatiTe  rights  of  mortgagor 
and  mortgagee  with  regard  to  posseasioD,  and  the  payment  of  an  occapation 
rent  by  mortgagor  in  posseflsion  to  a  Teceiver  appointed  in  a  foreclosure 
action,  see  Yorkshire  Banking  Co,  y.  Mullan^  85  Ch.  D.  125. 

As  the  Act  of  1878 ,  s.  6,  expressly  excludes  from  its  operation  the  case  Kode  of 
where  the  mortgagee,  being  in  possession,  has  demised  the  property  to  the  secmiiig 
mortgagor  as  his  tenant  at  a  fidr  and  reasonable  rent  (as  to  which  see  Re  >^od/ 1^ 
WiUis,  21  Q.  B.  D.  384),  it  may  be  possible  by  pntting  the  mortgagee  in  ^^ 
possession,  and  making  the  mortgagor  his  tenant  at  a  fair  rent,  to  give  the  nj^J^* 
mortgagee  the  additional  remedy  of  distress  for  recoTCzy  of  interest  in  i^^. 
arrear,  and  he  might  be  protected  from  the  responsibilities  of  a  mortgagee  in 
possesion  by  an  express  proviso  (as  in  the  text),  which  would  be  binding 
on  all  persons  claiming  nnder  the  mortgagor  with  notice  of  the  mortgage, 
which  they  mast  almost  necessarily  have.    If  this  coarse  is  adopted,  form 
zxiz.,  p.  60,  should  be  inserted  in  the  mortgage ;  and  care  should  be  taken  to 
preserve  evidence  which  would  be  available  against  third  parties  of  the  fact 
of  the  mortgagee  having  entered  into  possession  before  leasing  to  the  mort- 
gagor.   There  are  dicta  in  some  of  the  cases  that  the  ordinary  attornment 
clause  operated  ipso  faeto  to  place  the  mortgagee  in  possession,  so  as  to 
render  him  liable  to  account  to  subsequent  incumbrancers  on  that  footing  ; 
see  In  re  Stockton,  Jj^e.,  Co,,  10  Ch.  D.  336  ;  Em  parte  Jackson,  14  Ch.  D. 
725.    But  see  Stanley  v.  Grundy ,  22  Ch.  D.  478.    It  has  been  decided  in  Be 
Willis,  ubi  supra,  that  the  proviso  in  s.  6  does  not  apply  to  the  case  where 
the  demise  is  created  by  the  mortgage  deed  itself,  but  only  to  cases  where 
the  mortgagee,  having  previously  taken  possession  of  the  mortgaged  premises, 
has  demised  them  to  the  mortgagor.    The  expedient  of  creating  a  fictitious 
tenancy  by  the  mortgage  deed,  resorted  to  in  Daubuz  v.  Lavington,  13  Q.  B.  D. 
347,  and  approved  in  Hall  v.  Comfort,  18  Q.  B.  D.  11,  cannot  therefore  be 
relied  upon. 

It  may  be  suggested  for  consideration  whether  it  would  be  possible  to  Another 
secure  to  the  mortgagee  the  right  of  distraining  upon  the  property  in  the  suggested 
occupation  of  the  mortgagor  notwithstanding  the  Bills  of  Sale  Acts  by  the  d^<^  'or 
device  of  making  the  mortgagor  immediately  before  the  mortgage  grant  a     tj^^^ 
lease  of  the  property  to  a  nominee  of  the  mortgagee  determinable  by  either  ^^"^*'*'*^ 
lessor  or  lessee  at  pleasure,  at  the  fair  rack  rent,  the  mortgage  being  made 
subject  to  the  lease,  and  the  lessee  afterwards  sub-demising  at  the  same  rent 
to  the  mortgagor,  who  would  thus  remain  in  possession  as  sub-tenant  to  his 
own  lessee.    The  details  of  such  an  arrangement  would  require  care  to  avoid 
diflSculties,  and  it  might  possibly  not  be  upheld  in  bankruptcy,  but  it  would 
be  valid  as  between  the  parties,  and  might  be  a  means  of  effecting  a  securilj 
to  a  limited  extent  upon  chattels  in  evasion  of  the  Bills  of  Sale  Acts. 
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moys  owing  on  this  secy] :  Proyd  alwats,  and  it  is  hby  agrd 
that  it  shall  be  lawful  for  the  sd,  mtgee,  his  exs,  ads,  or 
assigns,  at  any  time  witht  giving  any  previous  notice  in  that 
behalfi  to  enter  into  and  upon  and  take  posson  of  the  sd 
premes,  whof  the  sd,  mtgor,  has  attorned  tenant  as  afsd,  and 
to  determine  the  tenancy  created  by  such  attornmt :  Provd 
ALSO,  and  it  is  hby  agrd  that  neither  the  rect  of  the  sd  rent 
nor  the  tenancy  created  by  the  sd  attornmt  shall  render  the 
sd,  mtgee,  his  exs,  ads,  or  assigns  liable  to  acct  as  mtgees  in 
posson. 
Power  of  XXXI.  And  THE  SD,  mtgoT,  doth  hby  grant  to  the  sd,  mtgees 
•^^la),  his  exs,  ads,  and  assigns,  that  in  case  the  intt  for  the  time 
being  payable  under  this  secy,  or  any  pt  thof,  shall  at  any 

time  be  in  arrear  and  unpd  for days  after  either  of  the 

days  hinbfe  appted  for  paymt  thof,  it  shall  be  lawful  for  the 
sd,  mtgee,  his  exs,  ads,  or  assigns,  into  and  upon  the  sd 
mtged  premes,  or  such  pt  or  pts  thof  as  are  now  or  shall 
from  time  to  time  during  the  continuance  of  this  secy  be  in 
the  occupon  of  the  sd,  mtgor,  or  any  pt  thof,  to  enter,  and 
for  the  intt  so  in  arrear  and  unpd,  and  all  costs  and  expses 
incurred  by  the  non-paymt  thof  (includg  the  costs  of  distress) 
to  distrain,  and  the  distress  and  distresses  then  and  there 
found  to  dispose  of  in  due  course  of  law,  as  landlords  may 
do  for  rent  reserved  upon  leases,  to  the  intent  that  the  sd 
arrears  of  intt,  costs,  and  expses  may  thby  be  satisfied. 

xxxii.  And  this  indre  also  witneth,  that  in  conson 
of  the  premes  the  sd,  mtgor,  with  the  concurrence  of  the  sd, 
^H/°™    mtgee,  doth  hby  appt  the  sd,  recer,  to  be  recer,  agent,  and 

applicable  ^  ,,  .      .>  -ii  i».i         ■• 

attorney,  from  tune  to  time,  m  the  name  of  the  sd,  mtgor, 
his  hrs,  exs,  ads,  or  assigns,  or  orwise  to  rece  the  rents  and 


Appoint- 
ment  of 
receiyer. 


to  free- 
holds, 
oopyholdfl, 

and  lease- 

holdB  (6).        ^^^  g^^  p  g2,  note. 

Statatory        (*)  ^7  *^®  Conv.  Act,  1881,  s.  19,  a  mortgagee,  where  the  mortgage  is 
power  of      made  by  deed,  is  empowered  (to  the  like  extent  as  if  the  power  had  been  in 
appointing  terms  conferred  by  the  mortgage  deed,  but  not  further),  when  the  mortgage 
reoeiyers.     money  has  become  due,  to  appoint  a  receiver  of  the  rents  and  profits  or 
income  of  the  mortgaged  property  (whether  real  or  personal)  or  any  part 
thereof  ;  but  by  s.  24  (1),  the  appointment  is  not  to  be  made  until  the  mort- 
gagee is  entitled  to  exercise  the  power  of  sale  conferred  by  the  Aet,  a  proyi- 
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profits  of  tlie  sd  hereds  hby  mtged,  [if  the  apptmt  of  the  reeer 
i$  by  a  eepte  deed,  say,  "  of  the  hereds  mentd  in  the  schdle 
hto  "  X  from  the  psnt  and  future  tenants  and  occupiers  thof 
and  the  psons  liable  to  pay  the  same  resply,  and  in  case  of 
the  non-paymt  thof  to  use  all  or  any  lawful  remedies  for 
recoYerg  and  obtaing  paymt  of  the  same,  and  to  do  aU 
things  necy  or  pper  for  recoverg  and  receiyg  the  same  as 
fully  and  effectually  as  the  sd,  mtgor,  his  hrs,  exs,  ads,  or 
assigns,  could  do :  And  the  sd,  mtgor,  doth  hby  direct  the  DiiwtioB 
psnt  and  future  tenants  and  occupiers  of  the  sd  premes 
resply,  and  the  psons  liable  to  pay  the  same  resply,  to  pay 
the  rents  and  profits  of  the  sd  premes  unto  the  sd,  recer, 
and  to  any  future  recer  to  be  appted  as  hinafter  mentd: 
And  doth  hby  declare  that  the  rect  of  the  sd  recer  for  the  Seeei^er't 
time  being  shaU  be  an  effectual  dischge  to  such  tenants,  {^^|^ 
occupiers,  and  psons  for  such  rents  and  profits  [And  the  sd,  ebugo. 
mtgor,  with  the  concurrence  of  the  sd,  mtgee,  doth  hby  Pow 
authorise  the   sd  recer  to  make    such   aUowces    to   and  Allowances. 
arrangemts  with  such  tenants,  occupiers,  and  other  psons 
as  he  shall  think  fit,  and  to  giye  notices  to  quit,  and  bring, 
and  take  actions  or  pcdgs  for  ejectmt  or  recovery  of  posson 
of  any  of  the  sd  premes  on  the  expiron  or  determon  or 
forfeiture  of  any  tenancy  or  orwise,  and  to  relet  the  sd 
premes,  or  any  pt  thof,  from  time  to  time  to  such  pson  or 
psons,  as  he  shall  think  fit,  on  yrly,  monthly,  or  weekly 
tenancies,  at  the  best  rents  wch  may  be  reasbly  obtainable, 


flian  which  renders  the  statatory  power  of  appointing  a  receiver  only  ayaiU 
able  when  the  statutory  power  of  sale  is  relied  apon.  Section  24  (2 — 8) 
sapplies  the  ordinary  subsidiary  provisions.  This  statutory  power  appears  to 
be  adequate  and  sufficient  for  ordinary  cases,  so  as  to  supersede  in  general 
the  necessity  for  proriding  for  the  appointment  of  a  receiver  in  the  mortgage 
or  by  a  separate  deed,  provided  the  statutory  power  of  sale  is  incorporated. 
The  statutory  provisions  may  be  incorporated  so  as  to  apply  to  a  case  where, 
as  in  the  form  in  the  text,  a  specified  person  is  agreed  upon  as  receiver,  see 
form  xxzni.  As  to  the  appointment  of  a  receiver  by  the  court  on  the  appli- 
cation of  a  legal  mortgagee  in  possession,  see  TiUett  v.  Nixon,  25  Gh.  D. 
238  ;  Moioti  v.  Wutohyt  32  Gh.  D.  206  ;  JB^  Prythereh,  42  Gh.  D.  590. 

A  receiver  is  generally  appointed  by  a  separate  deed,  in  order  that  it  may 
be  dellTered  to  him  if  he  is  called  upon  to  act 
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Trusts 
of  rents 
received. 


and  so  that  in  the  exercise  of  any  of  the  powers  hby  con- 
ferred on  him,  the  sd  recer  may  use  the  name  or  names  of 
the  sdy  mtgoTy  his  hrs,  exs,  ads,  or  assigns,  if  and  as  the  case 
may  require] :  And  it  is  hby  aord  that  the  sd  recer  shall 
b/«>d  o..  of  th.  rent,  and  profiU  r«,ed  b,  him  in  ihe  tot 
place  pay  all  ground  rents,  rates,  taxes,  chges,  assessmts, 
and  outgoings  for  the  time  being  payable  in  respt  of  the  sd 
premes,  and  wch  shall  not  be  orwise  pd,  and  the  expse  of 
repairg  or  insurg  agst  loss  or  damage  by  fire  any  bldgs  or  other 
ppty  accdg  to  the  covts  of  the  sd  respive  leases  or  wch  he 
may  orwise  think  fit  to  repair  or  insure ;  if  there  be  any  prior 
chges y  add,  **  and  keep  down  the  intt  on  all  ppal  moys,  and 
the  yrly  sums,  if  any,  for  the  time  being  chged  upon  or  pay- 
able out  of  the  sd  premes,  or  any  pt  or  pts  thof,  and  haying 
priority  over  the  moys  for  the  time  being  due  on  the  secy  of 
these  psnts  [the  sd  indre  of,  &c.],  and  wch  intt  and  yrly 
sums  resply  shall  not  be  orwise  pd,  but  so  nevs  as  not  to 
give  the  same  resply  any  further  or  other  secy  than  they 
resply  already  possess  " ;  and  in  the  next  place  deduct  and 
retain  for  his  own  use  so  much,  not  exceedg  £5  for  every 
£100  reced,  as  in  the  opinion  of  the  sd,  mtgee,  his  exs,  ads, 
or  assigns,  the  sd  recer  shall  be  reasbly  entled  to  for  his 
trouble  and  expses ;  and  in  the  next  place  pay  to  the  sd, 
mtgee,  his   exs,   ads,   or  assigns,   by  equal  half-yrly,  or, 

"  quarterly,"  paymts  on  the day  of ,  &c.,  the  intt 

from  time  to  time  accrug  due  on  the  secy  of  these  psnts 
[the  sd  indre  of,  &c.],  and  pay  the  premiums  or  other  moys 
payable  for  keepg  on  foot  any  policy  or  policies  of  assurce 
for  the  time  being  subjt  to  this  [the  sd]  secy,  with  power  to 
pay  such  premiums  or  moys  in  priority,  if  so  required  by  the 
sd,  mtgee,  his  exs,  ads,  or  assigns,  to  the  sd  intt,  and  shall 
pay  the  surplus,  if  any,  of  the  sd  rents  and  profits  unto  the 
sd,  mtgor,  his  hrs,  exs,  ads,  or  assigns,  resply  accdg  to  the 
Provision  nature  of  the  ppty  :  Provd  always,  that  the  sd  recer  shall, 
plus  rents,  if  required  by  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  from 
time  to  time  pay  such  surplus,  or  any  pt  thof,  to  the  sd, 
mtgee,  his  exs,  ads,  or  assigns,  in  redon  of  the  ppal  sum 
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owing  to  him  or  them  on  the  secy  afsd,  or  shall  from  time 
to  time,  if  so  required,  pay  such  surplus  or  any  pt  thof  into 

the Bank,  at ,  or  some  other  bank  to  be  approved 

of  by  him  or  them,  as  a  fund  to  provide  for  the  intt  then 

next  accrug  due  to  him  or  them,  under  such  secy,  and  any 

other  paymts  hinbfe  authorised  or  required  to  be  made  wch 

may  become  payable  in  the  meantime  other  than  the  paymt 

to  the  sd,  mtgor,  his  hrs,  exs,  ads,  or  assigns,  and  shall  abo, 

if  required  as  afsd,  from  time  to  time  retain  such  a  sum  in 

the  sd  Bank  as  shall  be  deemed  pper  for  the  ppose  of  keepg 

the  acct  open :  And  the  sd,  recer^  doth  hby  covt  with  the  sd,  CotwiMit 

mtgee,  his  exs,  ads,  and  assigns,  and  also  as  a  septe  covt 

with  the  sd,  mtgor ,  his  hrs,  exs,  ads,  and  assigns,  that  he  the 

sd,  recer^  will,  so  long  as  he  shall  be  recer  of  the  sd  rents 

and  profits,  use  his  utmost  endeavours  to  collect  and  rece 

the  same  in  mner  afsd :  And  the  sd,  mtgor,  doth  hby  covt  GoTenants 

with  the  sd,  mtgee,  his  exs,  ads,  and  assigns,  that  the  powers  ^^rthax 

and  authorities  hby  given  to  the  sd  recer  for  the  time  being  P?^[f"  ^ 

"  °  "  atuul  not  be 


shall  not  be  revocable  by  the  sd,  mtgor,  witht  the  consent  of  rarocable 

withoai 
conasni. 


the  sd,  mtgee,  his  exs,  ads,  or  assigns  (a),  and  that  he  the  sd,  ^^^^^ 


mtgor,  will  not  obstruct  the  sd  recer  in  recoverg  or  receivg 
any  of  the  sd  rents  and  profits,  or  in  the  exercise  or  pformce 
of  any  of  his  powers  or  duties  under  these  psnts,  during  the 
continuance  of  the  afsd  secy :  And  fubtheb  that  in  case  the  ^  concur 
sd  recer  for  the  time  being  shall  die  or  be  disqualified  to  rece  ment^"^ 
the  sd  rents  and  profits,  or  shall  refuse  or  neglect  to  pform  ^^7  ^ 
the  duties  hby  imposed  on  him,  or  shall  misbehave  himself 
whilst  any  moys  shall  remain  owing  on  the  afsd  secy,  then 
and  in  any  of  such  cases,  except  the  death  of  the  sd  recer 
for  the  time  being,  the  sd,  mtgor,  his  hrs,  exs,  ads,  or  assigns, 
will  join  with  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  in 
removg  the  sd  recer  from  the  sd  employmt,  and  will  in  any 
of  such  cases  appt  such  other  fit  pson  in  the  place  of  the 
recer  so  dying  or  being  removed  as  the  sd,  mtgee,  his  exs, 
ads,  or  assigns  shall  nominate  to  rece  and  apply  the  sd  rents 


(a)  See  the  Cony.  Act,  1882,  s.  8,  p.  31,  note. 
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Power  for 
mortgagee 
to  appoint 
on  mort- 
gagor's 
refuaaL 


Mortgagee 
not  to  be 
liable  for 
default  of 
reoeiyer. 


Beoeiyer 
not  to  act 
until  in- 
terest in 
arrear. 


and  profits  in  mner  afsd :  And  that  in  case  tlie  sd,  nUgor, 
his  hiB,  exs,  ads,  or  assigns,  shall  refuse  or  neglect  so  to  do 
within  one  calr  month  after  being  required  in  that  behalf  in 
writg  by  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  or  in  case 
the  sd,  mtgoTf  his  hrs,  exs,  ads,  or  assigns,  shall  from  any 
cause  be  unable  so  to  do,  then  it  shall  be  lawful  for  the  sd, 
mtgee,  his  exs,  ads,  or  assigns,  witht  the  concurrence  of  the 
sd,  mtgoTy  his  hrs,  exs,  ads,  or  assigns,  to  remove  the  recer 
for  the  time  being,  and  to  appt  some  fit  pson  to  rece  and 
apply  the  sd  rents  and  profits  in  mner  afsd :  Pbovd  always, 
and  it  is  hby  agrd  that  the  sd  recer  shall  be  deemed  to  be  in 
all  respts  the  agent  of  the  sd,  mtgor,  his  hrs,  exs,  ads,  or 
assigns,  and  that  the  sd,  mtgee,  his  hrs,  exs,  ads,  or  assigns, 
or  any  of  them,  shall  not,  under  any  circes,  be  answerable 
for  any  loss  or  misapplon  of  the  sd  rents  and  profits,  or  any 
pt  thof,  by  reason  of  any  default,  neglect,  or  breach  of  trust, 
of  or  by  the  sd  recer  for  the  time  being,  or  for  any  other 
loss  or  damage  occasioned  by  the  acts  or  defaults  of  the  sd 
recer,  but  that  such  loss,  misapplon,  and  damage,  and  every 
recer's  salary,  shall  be  wholly  borne  and  pd  by  the  sd,  mtgor , 
his  hrs,  exs,  ads,  or  assigns  :  Pbovd  also,  and  it  is  hby  agrd 
that  the  sd  recer  shall  not  act  or  assist  in  the  exon  of  the 
trusts  or  powers  hinbfe  contd,  unless  and  until  some  half- 
yrly  or  "  quarterly  "  paymt  of  intt  owing  on  the  secy  afsd 
shall  be  wholly  or  partially  in  arrear  for  one  calr  month,  or 
unless  some  event  has  happened  whby  the  sd,  mtgee,  his  exs, 
ads,  or  assigns,  shall  be  entled  to  exercise  his  or  their  power 
of  sale,  or  unless  and  until  some  policy  of  assurce  for  the 
time  being  subjt  to  the  secy  afsd  shall  become  void,  or  unless 
and  until  the  sd,  mtgor,  his  hrs,  exs,  ads,  or  assigns,  shall 
make  default  in  pformg  or  observg  any  of  the  covts  or 
provons  in  the  sd  respive  leases  or  in  these  psnts  [the  sd 
indre  of,  &c.]  contd  and  on  his  or  their  pt  to  be  pformed  or 
observed  other  than  the  covts  for  the  paymt  of  the  sd  ppal 
moys  and  intt :  Pbovd  also,  and  it  is  hby  agrd  that  no 
tenant  or  other  pson  paying  moy  to,  or  havg  any  dealgs 
with,  the  sd  recer  shall  be  concerned  to  inquire  whether  any 
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case  has  happened  to  authorise  him  to  act  or  orwise  as  to 
the  regularity  of  his  pcdgs. 

xxxm.  And  in  conson  of  the  premes  the  sd,  mtgor,  with  Appoiat- 
the  concurrence  of  the  sd,  mtgeCj  doth  hby  appoint  the  sd,  reoeiTer. 
recer.  to  be  recer  of  the  rents,  profits,  and  income  of  the  sd  A  Bhort 
premes  hby  mtged,  and  it  is  hby  agrd  that  the  sd,  mtgee,  his  |2^!j^ 
exs,  ads,  or  assigns,  may  remove  the  sd  recer  and  appt  a  ^  the 
new  recer  from  time  to  time  in  the  same  mner  as  if  the  moys 
hby  secured  had  become  payable,  and  as  if  he  or  they  had 
become  entled  to  exercise  his  or  their  power  of  sale  of  the  sd 
mtged  premes,  or,  if  the  statutory  power  of  sale  is  excluded, 
''as  if  the   power  of  sale  conferred  on  mtgees  by  the 
Conveyancing  and  Law  of  Property  Act,  1881,  were  applicable 
to  this  secy  and  had  become  exercisable,"  and  all  the  provons 
of  the  same  Act  with  respt  to  the  apptmt  of  recers  by  mtgees 
and  the  powers,  remuneron,  and  duties  of  recers  so  appted 
shall,  as  far  as  may  be,  apply  accdly  with  referee  to  the  sd, 
recer  J  and  any  future  recer  appted  under  this  secy. 

XXXIV.  Pbovd  always  and  it  is  hby  agrd  that  any  recer  Addition 
apptd  by  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  of  the  tory  powen 
premes  hby  mtged  or  any  pt  thof  under  the  power  in  that  ®'  wcej^r. 
behalf  conferred  on  him  and  them  by  statute  (a)  may  make  him  to 
allowces  to  and  arrangemts  with  the  psnt  and  future  tenants  ^j^^^^jo^ 
and  occupiers  of  the  sd  premes  or  other  psons  by  whom  the  to  tenanta, 
rents  and  profits  thof  may  be  payable,  and  shall  if  required  ^oJ^  Sto 
by  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  from  time  to  time  *  ^'^^^^ 
pay  any  moys  in  his  hands  wch  but  for  this  psnt  provo  wd 
be  payable  to  the  sd,  mtgor,  his  hrs,  exs,  ads,  or  assigns,  or 

any  pt  of  such  moys,  into  the Bank,  at ,  or  some 

other  bank  to  be  approved  of  by  the  sd,  mtgee,  his  exs,  ads, 
or  assigns,  as  a  fund  to  provide  for  the  intt  then  next  accrug 
to  him  or  them  under  this  secy,  and  any  other  paymts  hby 
or  by  statute  authorised  or  required  to  be  made  thereout  or 


(a)  Where  a  receiver  is  appointed  under  the  preceding  form  by  reference 

to  the  Btatate  say,  **  that  the  sd,  recer,  and  any  recer  appted 
under  the  power  lastly  hinbfe  contd." 
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wch  may  become  payable  other  than  the  paymt  to  the  sd, 
mtgor,  his  hrs,  exs,  ads,  or  assigns,  and  shall  also  if  required 
from  time  to  time  retain  such  a  sum  in  the  sd  bank  as  shall 
be  deemed  pper  for  the  ppose  of  keepg  the  acct  open. 
Addition         xxxv.  Provd  ALWAYS,  and  it  is  hby  affrd  that  the  powers 

♦.ft  Avravkoa  w         O  * 

orstatutory  of  Sale  and  leasg  [and  apptg  recers]  hinbfe  contd,  or,  ''  con- 

^r^°^*  ferred  by  statute  on  mtgees/'  may  be  exercised  either  in 

in  mort-'    relon  to  the  sd  moiety,  or,  *'  shares,"  hby  mtged  of  the  sd 

u^lvided   P^^^^^s  hinbfe  described  or  in  conjon  with  the  owner  or 

sbaie.        owners  for  the  time  being  of,  or  the  pson  or  psons  for 

the  time  being  havg  power  in  that  behalf  over,  the  other 

moiety,  or,  "  shares,"  of  the  sd  premes  in  relon  to  the 

entirety  thof. 

Power  of         XXXVI.  Pbovd  ALWAYS,  and  it  is  hby  agrd  that  it  shall  be 

^mortT     lawful  for  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  at  any  time 

^^?.  ^^,  ,    or  times  after  the  sd day  of next,  witht  any 

undivided     .,  ,       i»    ^t  i  i*ir  ii 

Bhaie.  further  consent  of  the  sd,  mtgor,  his  hrs  [exs,  adsj,  or 
assigns,  to  conciu:  with  the  owner  or  owners  for  the  time 
being  of  or  the  pson  or  psons  for  the  time  being  havg  power 
in  that  behalf  over  the  other  moiety,  or,  "  shares,"  of  the  sd 
hereds  and  premes  hinbfe  described  in  makg  a  parton  of  the 
same  premes  or  any  pt  or  pts  thof,  and  to  give  or  rece  moy 
for  equality  of  parton,  and  to  make  such  parton  upon  such 
terms  and  condons  as  he  or  they  shall  think  fit,  with  power 
to  rescind  or  vary  any  contract  for  parton  witht  being 
responsible  for  loss,  and  to  enter  into  and  do  any  agreemts, 
assurces,  or  acts  for  the  pposes  afsd  (a) ;  Pbovd  that  the 
sd  power  of  parton  shall  not  be  exercised  unless  and  until 

As  to  legal      W  ^  proyision  for  the  concairenoe  of  the  heir  of  the  mortgagee  to  convey 
estate.         the  legal  estate  in  the  case  of  freeholds  is  not  required,  as  it  vests  in  the 

personal  representative  of  the  mortgagee  onder  the  Conv.  Act,  1881,  s.  30 ; 

but  in  the  case  of  copyholds  it  should  be  inserted,  see  the  Copyhold  Act, 

1887,  s.  45. 
If  the  legal  estate  is  outstanding  in  trustees,  add  here :  '^  and  that  the 

trees  or  tree  in  whom  the  legal  este  in  the  sd  moiety  or 
*  shares '  hby  mtged  shall  be  vested,  shall  make  such  assurce 
or  assurces  thof  for  effectuatg  such  parton  as  the  pson  or 
psons  makg  the  same  shall  direct." 
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the  power  of  sale  vested  in  the  Bdy^nUgeef  his  exs,  ads  and 
assigns,  by  virtue  of  these  psnts  shall  have  become  exercise- 
able,  and  he  or  they  shall  have  given  a  notice,  &c.,  eantiniie 
clauses  as  to  notice  and  as  to  proton  of  pchasers  and  as  to 
applon  of  moys  as  in  power  of  sale,  p.  22,  form  i.,  mutatis 
mutandis,  saying ,  *'  the  owner  or  owners  for  the  time  being 
of  or  pson  or  psons  havg  power  to  parton  the  other  moiety 
[share]  of  the  sd  premes  shall  not  be  concerned,"  &c.,  and, 
"  the  moys  to  be  reced  for  equality  on  any  such  parton  as 
afsd  " :  And  it  is  hby  agrd  that  every  sum  of  moy  wch  may 
be  pd  by  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  for 
equality  of  parton  under  the  power  hinbfe  contd,  with  intt, 
&c.,  shall  be  repd  to  him  or  them  by  the  sd,  mtgor,  his  hrs, 
exs,  ads,  or  assigns,  on  demand,  and  until  paymt  shall  be 
chged  on  all  the  hereds  and  premes  for  the  time  being  subjt 
to  this  secy ;  And  it  is  hby  farther  agrd  that  the  hereds 
taken  upon  any  such  parton  shall  be  subjt  in  all  respts  to 
this  secy  and  to  the  power  of  sale  and  all  other  powers  and 
provons  conferred  by  or  incident  to  the  same,  other  than 
the  sd  power  of  parton. 

xxxvn.  Provd  always,  and  it  is  hby  agrd  that  the  sd,  Mortga- 
mtgee,  his  hrs,  exs,  ads,  and  assigns,  or  any  of  them,  shall  denmlty 
not  be   answerable  for  any  involuntary  losses  wch  may  *^^*'***- 
happen  in  or  about  the  exercise  or  exon  of  the  power  of 
sale  or  any  of  the  powers  or  trusts  wch  may  be  vested  in 
him  or  them  by  virtue  of  these  presents  or  any  statute  (6). 

xxxvrn.  Provd  always,  and  it  is  hby  agrd  that  the  rect  ^^eoeipt 
of  any  of  the  cashiers  of  the  sd  bank  for  any  ppal  moys  or  mortga^ 
intt  hby  secured,  or  for  any  moys  arisg  from  a  sale  of  the  ^  **'^' 
sd  mtged  premes  or  any  pt  thof  under  the  power  of  sale 
arisg  hnmder  [or  any  moys,  stocks,  funds,  or  sees,  comprd 
in  or  arisg  under  this  secy],  shall  eflfectually  dischge  the 
pson  or  psons  [or   Co]    paying  or  transferrg  the   same 
thfrom,  and  from  being  concerned  to  see  to  the  applon 
thof,  whether  any  moy  remains  owing  on  this  secy  or  not. 

(d)  This  is  pioyided  for  as  to  the  power  of  sale  by  the  Cony.  Act,  1881, 
B.  21  (6). 


62  MORTGAGES. 

ProviBo  aa       XXXIX.  Provd  ALWAYS,  and  it  is  hbj  decld  that  this  secy 

in  firm^.  shall  not  be  affected  by  reason  of,  or,  **  these  psnts  are  intd 

to  be  a  continug  secy  for  the  moys  or  balce  from  time  to 

time  owing  from  [to]  the  sd  firm  of  X.  &  Co.,  as  hinbfe 

provd,  notwg,"  any  change  in  the  sd  firm  of  X.  t  Co.,  by 

the  death  or  retiremt  of  any  member  or  members,  or  the 

introdon  of  any  new  member  or  members,  or  any  change  in 

the  style  or  title  of  such  firm. 

ClaoM  pie-      XI,,  And  it  is  hbt  agrd  that  notwg  any  provon  to  the 

right  of      contrary  contd  in  any  statute  now  or  for  the  time  being  in 

dati^'fft)  ^^^^^>  ^®  ^^'  mtgee,  his  exs,  ads,  and  assigns,  shall  be 
entled  to  consolidate  this  secy  with  any  other  secy  wch 
he  or  they  may  at  any  time  hold  on  any  other  ppty,  for  any 
other  debt  for  the  time  being  owing  to  him  or  them  from 
the  sd,  mtgor,  his  hrs,  exs,  or  ads. 
Indemnity  xLi.  Ajnd  the  sd,  mtgor,  hby  covts  with  the  sd,  mtgee,  his 
Btrictiye  exs,  ads,  and  assigns,  that  the  sd,  mtgor,  his  hrs  and  assigns 
coTenantB.  ^^  during  the  continuce  of  this  secy  duly  observe  and 
pform  the  covts  and  provons  restrictive  of  or  relatg  to  bldg 
on  or  the  mode  of  user  or  enjoymt  of  the  sd  premes  hby 
mtged  or  any  pt  thof  wch  are  contd  in  an  indre  dated,  &c., 
expd,  &c. :  And  will  keep  the  sd,  mtgee,  his  exs,  ads,  and 
assigns  indemnified  in  respt  of  all  actions,  pcdgs,  claims, 
costs,  and  damage  occasioned  by  any  breach  of  any  of  such 
covts  or  provons  and  that  any  costs  or  damages  sustained 
by  the  sd,  mtgee,  his  exs,  ads,  or  assigns  by  reason  of  any 

(a)  See,  as  to  this  clause,  2  Day.  Prec.,  part  2,  pp.  372  et  seq.y  note. 
Oonsoli-  (If)  As  to  the  doctrine  of  the  consolidation  of  mortgages,  see  ante,  Vol.  I., 

dation  of  p.  612,  note  ;  Be  Toogood,  W.  N.  1889,  73  ;  QHffith  v.  Pound,  ib,  203.  As  to 
mortgages,  consolidation  against  persons  claiming  nnder  a  previous  voluntary  settle- 
ment, see  Me  Walhampton,  26  Ch.  D.  391.  The  right  of  consolidation  is 
abolished,  where  either  or  both  of  the  mortgages  is  made  since  1881,  by  the 
Conv.  Act,  1881,  s.  17,  but  only  if  a  contrary  intention  is  not  expressed  in 
the  mortgages  or  one  of  them  ;  so  that  the  right  may  be  kept  alive  by  ex- 
press declaration^  The  clause  in  the  text  is  not  inserted  for  general  use, 
but  occasionally,  where  (as  in  the  case  of  builders)  there  is  a  likelihood  of 
several  mortgage  transactions  occurring  between  the  same  parties,  its  inser- 
tion may  be  proper.  As  to  the  operation  of  such  a  clause,  see  Bird  v.  Wenn, 
83  Oh.  D.  215. 
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sacli  breacli,  idth  intt  thron  at  {he  rate  of per  cent,  per 

ammniy  shall  be  repd  by  the  sd,  mtgar,  his  hrs,  exs,  or  ads 

to  the  sd,  mtgee,  his  exs,  ads,  or  assigns,  on  demand,  and 

in  the  meantime  shall  be  a  chge  upon  all  the  sd  mtged 

premes. 

XLn.  The  sd,  mtgor,  hby  acknowes  the  right  of  the  sd,  jj;^^' 

mtgee,  to  the  prodon  and  delivery  of  copies  of  the  documts  of  right  to 

mentd  in  the  schdle  hto  (wch  are  now  in  the  posson  of  and  P^'ic^wa 

^  '^  and  under- 

retained  by  the  sd,  mtgor) ;  And  hby  undertakes  with  the  taking  for 

sd,  mtgee,  for  the  safe  custody  of  the  same  documts :  Pboyd  ^ody  bTa 

ALWAYS   and  it  is  hby  agrd  that  so  long  as  any  right  of  mortgagor 

redmon  shall  remain  subsistg  under  these  psnts,  all  costs  tains  the 

and  expses  incurred  by  either  pty  of  or  incidental  to  the  ^^^^  W* 

specific  pformce  of  any  obligon  imposed  by  the  acknowemt 

hinbfe  contd  shall  be  pd  by  the  sd,  mtgor ^  his  hrs,  exs,  ads, 

or  assigns,  and  that  all  costs  and  expses  so  incurred  by  the 

sd,  mtgee,  his  exs,  ads,  or  assigns,,  with  intt  thron,  at  the 

rate  of per  cent,  per  annum,  from  the  time  of  the  same 

havg  been  emended,  shall  on  demand  be  repd  to  him  or 

them  by  the  sd,  mtgor^  his  hrs,  exs,  ads,  or  assigns,  and 

until  such  repaymt  shall  be  a  chge  on  all  the  premes  hby 

mtged. 

xiiin.  And  it  is  hby  agrd  that  the  sd,  solar  mtgee,  shall  ^07^  ^ 

be  entled  to  make  and  rece  all  such  chges  and  emolumts  for  mortgagee 

business  (whether  of  an.  ordinary  or  strictly  professional  J^^^'**^ 

character  or  not)  done  by  him  or  his  firm  in  relon  to  any 

(0)  See  the  Cony.  Act,  1881,  b.  9,  Vol.  I.,  p.  441,  note.  The  retention  of 
any  of  the  deeds  by  the  mortgagor  should  seldom  be  pennitted  (see  2  Dav. 
Piec.,  part  2,  p.  238 ;  and  see  in/ray  p.  192,  note) ;  but  it  is  occasionally 
necessary,  in  which  case  a  memoiandom  of  the  mortgage  should  generally  be 
indorsed  on  one  or  more  of  them.  The  proviso  at  the  end  of  this  form  is 
necessary.    See  the  Act,  s.  9  (6),  (13). 

(d)  See  Prec.  xxxiY.,  and  note  ;  lie  Donaldtofiy  27  Ch.  D.  544  ;  Jte 
RohertM,  43  Ch.  D.  62,  to  meet  which  the  last  part  of  the  clause  in  the  text 
is  inserted.  As  to  a  stipulation  that  a  solicitor  mortgagee  may  charge  com- 
mission on  receipt  of  rents,  see  Byre  t.  Hughetj  2  Ch.  D.  148  ;  and  as  to  the 
general  doctrine  as  to  a  mortgagee  stipulating  for  a  collateral  benefit,  see 
James  t.  Kerr,  40  Ch.  D.  449  ;  Mainlamd  ▼.  Dj(io?M,Al  Ch.  D.  126  ;  MarquU 
ofNoHhampton  t.  Pollaekf  W.  N.  1890,  45. 
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sale  or  other  matter  done  in  reept  of  the  sd  mtged  premes 

under  any  of  the  powers  or  provons  hrin  contd,  or  any 

statutory  power,  or  orwise,  as  he  wd  have  been  entled  to 

make  and  and  rece  in  respt  of  such  business  if  he  had  not 

been  a  mtgee  hrunder,  and  to  charge  agst  the  mtgor,  his 

exs  or  ads,  all  such  costs,  charges,  and  expses,  as  wd  have 

been  chargeable  agst  him  and  them  as  mtgee's  costs,  if  the 

mtgee  had  employed  another  pson  to  act  as  his  solr  in  respt 

of  this  secy. 

Clause  as  to      xMV.  Provd  ALWAYS,  and  it  is  hby  agrd  that  aU   the 

oSwl™    powers  and  rights  hinbfe  given  to  the   sd,  mtgees,  their 

in  mort-     ^^s,  ads,  and  assigns,  shall  be  exercisable  by  and  devolve 

seyend  on   upon  the  [survors  and]  survor  of  them,  and  the  exs,  and 

psons  for  the  time  being  entled  to  rece  and  give  an  effectual 
dischge  for  the  moys  hby  seed. 
Interpro-  XLV.  Peovd  LASTLY,  and  it  is  hby  decld  that  unless  such 
da^  (b)  interpreton  is  excluded  by  or  repugnant  to  the  context,  or, 
"  whenever  the  context  so  admits,"  the  expression,  **  the 
mtgor,'*  as  hinbfe  used,  shall  include  his  hrs,  or  in  case  of 
leasehds  or  psonalty,  "  exs,  ads,"  and  assigns,  and  the 
expression,  *'  the  mtgee  [s],'*  shall  include  his  exs,  ads,  and 
assigns  [the  survors  and  survor  of  them,  and  the  exs  or  ads 
of  such  survor  and  their  or  his  assigns]. 


(a)  See  p.  9,  note. 
As  to  use         (h)  See  p.  2,  note,  p.  9,  note.    Where  this  interpretation  claose  is  used 
of  inter-       or  the  definition  at  the  commencement  of  the  deed  (as  in  p.  71,  note),  which 

Sausf  ^"^  is  considered  preferable,  the  words  "  hrs  and  assigns/'  or  "  exs,  ads, 
and  assigns,"  in  the  case  of  the  mortgagor,  and  "  exs,  ads,  and 
assigns,"  in  the  case  of  the  mortgagee  will  be  omitted  throughout ;  but 
whenever  the  words  "  hrs,  exs,  and  ads,"  occur  together,  whether  in 
the  case  of  the  mortgagor  or  mortgagee  (as  in  the  proviso  for  redemption), 
those  words  should  be  retained,  and  in  a  mortgage  of  freeholds  or  copyholds, 
the  words  **  hrs  and  assigns,"  must,  in  the  case  of  the  mortgageey  be 
inserted  wherever  used  in  the  full  forms.  On  account  of  the  risk  of  clerical 
errors  arising  from  the  similarity  of  the  words  "  mtgor  "  and  "  mtgee  " 
it  might  be  desirable  to  use  the  expressions  "  owner  "  and  "  mtgee  " 
or  some  other  expressions  which  are  free  from  this  objection. 
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COVENANTS    FOR    TITLE  (c). 

I. 

FREEHOLDS,  Coptholds,  and  Leaseholds. 

With  Variations  (rf). 

And  the  sd,  mtgor,  doth  hby  covt  with  the  sd,  mtgee^  his  ?''?^;^**^ 
hrs,  exs,  ads,  and  assns,  that  the  sd  lease  is  now  valid  and  &c. 


(c)  The  Conv.  Act,  1881.  s.  7,  enables  the  usual  absolute  coyenants  for  ProviBiona 
title,  &c.,  in  a  mortgage  to  be  implied  by  making  the  mortgagor  convey  ^  *"® 
'^  as  beneficial  owner,"  in  the  same  manner  as  the  qualified  coTenante  ^og^'  ^J^^ 
for  title  may  be  implied  in  a  conveyance  on  sale,  see  Vol.  I.,  pp.  425,  et  seq,  impiijag 
The  covenants  implied  are  for  right  to  convey,  quiet  enjoyment  after  default,  covenants 
freedom  from  incumbrances,  and  further  assurance  (sub-s.  1,  C),  with  the  for  title, 
addition  in  the  case  of  leaseholds  of  a  covenant  that  the  lease  is  good,  and  ^-f  ^^ 
that  the  rents  and  covenants  have  been  paid  and  performed,  and  for  the  ^o"^***?^* 
indemnity  of  the  mortgagee  in  respect  of  the  rents  and  covenants  in  the 
future  (sub^.  1,  D.).    Although  the  statutory  covenants  do  not  apply  to  a 
demise  by  way  of  lease  at  a  rent  (sub-s.  5),  they  do  apply  to  a  lease  not 
reserving  a  rent  (see  the  definition  of  "  Conveyance  "  in  s,  2),  and  may  there- 
fore be  implied  in  a  mortgage  by  demise  of  freeholds  or  leaseholds.    Where 
it  is  desired  to  imply  only  a  covenant  against  incumbrances  by  a  person 
other  than  the  mortgagor  joining  in  the  mortgage,  or  by  a  mortgagee  in  a 
transfer  or  re-conveyance,  this  may   be   done   by   making  him  convey 
*'  as  trustee  "  or  **  as  mtgee"  or  as  the  case  may  be,  under  sub-s.  1,  F. 
Where  more  persons  than  one  join  in  the  conveyance,  the  implied  covenant 
of  each  extends  to  the  subject-matter  expressed  to  be  conveyed  by  him.  The 
large  definitions  of  "  conveyance,"  "  mortgage,"  and  "  property  "  in  s.  2,  will 
be  borne  in  mind  in  construing  these  provisions,  which  apply  to  property  of 
any  description,  real  or  personal ;  and  having  regard  to  the  definitions  of 
'*  conveyance  "  and  **  mortgage,"  a  mortgage  in  the  form  of  a  mere  charge,  if 
by  deed,  may  be  made  to  imply  the  statutory  covenants.    The  remarks  in 
Vol.  I.  pp.  425,  et  seq,,  as  to  the  implied  covenants  in  a  conveyance  on  sale, 
are  applicable  to  the  corresponding  covenants  in  a  mortgage,  subject  to  the 
modification  that  the  covenants  by  a  beneficial  owner  are  absolute  instead 
of  qualified.    The  provisions  of  the  Act  as  to  married  women  (sub-s.  3),  arc 
of  diminished  importance,  since  a  married  woman  is  under  the  Married 


(S)  The  variations  for  several  mortgagees  will  be  merely  the  substitution  of 
the  plural. 
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Bubsistg  and  in  nowise  forfeited,  surrenderedi  or  become 

void  or  voidable :  And  that  the  rent  and  covts  on  the  pt 

of  the  lessee,  and  condons  by  and  in  the  sd  lease  reserved 

and  oontd,  have  been  duly  pd,  observed,  and  pformed  up  to 

For  right    the  date  of  these  psnts :  And  that  he  the  sd,  mtgor  (a),  now 

^^^^'  has  full  power  to  assure  (6)  all  the  sd  freehd  premes  hby 

mtged  to  the  use  of  the  sd,  mtgee,  his  hrs  and  assns  in 

mner  afsd  (c),  and  to  surrender   all  the  sd    copyhd  or 

eustomaryhd   premes  hby  mtged  to  the   use   of  the  sd, 

mtgee,  his    hrs  and  assns,   in  mner  afsd,  accdg    to    the 

custom  of  the  sd  manor  (c),  and  also  to  assign  (d)  all  the  sd 

leasehd  premes  hby  mtged  unto  the  sd,  mtgee,  his  exs,  ads, 

For  quiet    and  assns,  for  the   term  {e),  and  in   mner  afsd  (c) :  And 

after  de-'^    THAT  in  case  default  shall  be  made  in  paymt  of  the  sd  sum 

fault. 

Women's  Property  Act,  1882,  able  to  covenant  (to  a  limited  extent)  as  a 
ferns  tole, 
Tlie  Act  T^®  statutory  corenants  may  in  general  be  (as  they  are  in  practice)  relied 

should  be    upon  (except  as  to  property  abroad),  and  the  covenants  in  question  should 
relied  be  omitted  in  mortgages,  transfers,  and  re-conveyances,  the  necessary  words 

upoD.  iQ  imply  the  statutory  covenants  being  inserted  ;  and  the  covenants  may  be 

implied  in  equitable  as  well  as  legal  mortgages,  if  by  deed.  But  the  old 
forms  of  covenants  for  title,  &c.,  are  given  in  the  text  for  comparison  with 
the  statutory  covenants,  and  for  use  in  the  few  cases  in  which  they  may  be 
required.  Occasionally,  it  is  intended  that  the  mortgagee  shall  have  power 
to  take  possession  at  any  time,  although  no  default  has  been  made  in  pay- 
ment of  the  mortga^  money  ;  in  that  case,  the  statutory  covenant  for  quiet 
enjoyment,  which  arises  only  after  default,  may,  if  thought  material,  be 
extended,  but  the  point  is  of  small  importance, 
(a)  If  other  parties  join  in  conveying,  add  here,  *'  with  the  COncUTCe 

of  the  sd,  other  parties/' 
(ft)  Or  "  grant,"  *'  appt,"  or  "  appt  and  grant,*'  as  the  case 

may  be. 
(r)  If  the  mortgage  is  subject  to  a  prior  charge  or  charges,  add  here, 

"subjt  to  the  sd  indre  of  mtge  of  the day  of , 

and  tlie  sd  sum  of  £ and  intt  thby  secured  as  afed,"  or 

''  subjt  to  the  sd  prior  chges  and  incumbces  to  wch  the 
same  premes  are  hinbfe  expd  to  be  subjt^*'  or  *'  subjt  as 
afsd/' 

(d)  For  mortgage  by  underlease,  say  **  demise." 

(e)  For  several  leases,  say  "  respive  terms," 
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of  £ ,  or  the  intt  thof,  or  any  pt  tliof,  resply,  on  the  sd 

day  of next  (/),  it  shall  be  lawful  for  the  sd^ 

mtgee,  his  hrs,  exs^  ads^  and  assns  resply,  quietly  to  enter 

upon  the  sd  mtged  premes,  or  any  pt  thof  resply,  and  the 

same  thenceforth  to  hold  and  enjoy,  and  to  rece  the  rents 

and  profits  thof  accdly  (g),  witht  any  interruption,  claim,  or 

demand  by  the  sd,  mtgor,  or  any  pson  whomsr  (A) :   And 

THAT,  free  and  dischged  from  or  orwise  by  the  sd,  mtgor,  his 

hrs,  exs,  or  ads,  sufftly  indemnified  agst  all  estes,  incum- 

brces,  claims,  and  demands  whatsr  (t) :  And  fubther,  that  For  further 

he  the  sd,  mtgor,  and  every  other  pson  havg  or  claimg  any  •"'*^*"^- 

este  or  intt  in  or  to  the  sd  mtged  premes,  or  any  pt  thof 

resply,  will  at  all  times  hrafter,  at  the  cost,  until  foreclosui*e 

or  sale,  of  the  sd,  mtgor,  his  hrs,  exs,  or  ads,  and  afterwards 

of  the  pson  or  psons  requirg  the  same,  exte  and  do  all  such 

assurces  and  acts  for  frirther  or  more  effectually  assurg  the 

sd  freehd,  and  copyhd,  or  customaryhd  premes,  or  any  pt 

thof  resply,  to  the  use  of  the  sd,  mtgee,  his  hrs  and  assns, 

in  mner  (k)  afsd,  and  assurg  the  sd  leasehd  premes,  or  any 

pt  thof,  unto  the  sd,  mtgee,  his  exs,  ads,  and  assns,  for  all 

the  residue  wch  shall  be  then  unexpired  of  the  sd  term  (I) 


(/)  If  the  mortgage-money  be  payable  on  demand,  the  words. ''on  de- 
mand ''  will  be  Bubetitnted  for  the  words  "  on  the   sd day  of 

next." 

(g')  If  the  mortgage  is  subject  to  a  prior  charge  or  charges,  add  here, 

"  subjt  as  afsd." 

(A)  If  the  mortgage  is  subject  to   a  prior  charge  or  charges,  add« 

"  other  than  and  except  any  pson  or  psons  claimg  in  respt  of 
the  sd  mtge,''  or  "  in  respt  of  any  of  the  prior  chges  and 
incumbces  afsd/' 

(i)  If   the   mortgage   is   subject  to   a  prior  charge  or  charges,    add 

"save  and  except  the  sd  indre  of  mtge,"or"the  respive 

prior  chges  and  inciunbrces  afsd  and  claims  and  demands  in 

respt  thof/* 
(A)  If  the  mortgage  is  subject  to  a  prior  charge  or  charges,  add, 

"  and  subjt  as." 

(I)  For  seyeral  leases,  say  **  respive  terms.'* 
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of  lease. 


For  pay-  jn  nmer  (a)  afsd  (jb),  as  shall  be  reasbly  required  :  And  also 
rent  and  that  he  the  sd,  mtgor,  his  hrs,  exs,  ads,  or  assns,  will 
Sm^o?  during  the  continuce  of  this  secy  duly  pay  the  rent  (c) 
coTenanu  reserved  by,  and  pform  and  observe  the  covts  and  agreemts 
on  the  pt  of  the  lessee  and  condons  contd  in  the  sd 
lease  (c),  and  will  at  all  times  keep  the  sd,  mtgee,  his  (d) 
hrs,  exs,  ads,  and  assns,  indemnified  agst  the  same  and 
all  actions,  pcdgs,  costs,  damages,  claims,  and  demands  in 
respt  thof. 


II. 

PE  KSON  ALT  Y.  Variations  for  a  Policy  of  Assur- 
ance, and  for  a  Mortgage  Subject  to  Prior 
Charges  or  Incumbrances  (e). 


For  right 
to  assign. 


And  the  sd,  mtgor,  doth  hby  covt  with  the  sd,  mtgee,  his 

exs,  ads,  and  assns  (/),  that  he,  the  sd,  mtgor,  now  has  full 

power  to  assign  the  sd  premes  hby  mtged  unto  the  sd,  mtgee, 

his  exs,  ads,  and  assns,  in  mner  afsd,  free  from  incum- 

For  further  brces  {g) :  And  that  he  the  sd,  mtgor,  and  every  pson  havg 

assurance. 

(a)  If  the  mortgage  is  subject  to  a  prior  charge  or  charges,  add,  '*  and 

subjt  as." 

Qi)  For  mortgage  by  underlease,  add,  "  and  also,  if  thrunto  re- 
quired, the  sd  reversion  of  one  day  hby  reserved.*' 

(c)  For  several  leases,  say,  **  respive  rents,"  '*  respive  lessees," 
and  **  respive  leases." 

(d)  For  several  mortgagees,  say,  '*  the  sd,  mtgees,  and  every  of 
of  them,  their  and  every  of  theii\" 

(d")  The  variations  for  several  mortgagees  will  be  merely  the  substitution 
of  the  pluraL    See  notes  to  the  last  form. 

(/)  For  a  policy  insert  here,  "  that  the  sd  policy  of  assurce  hby 
mtged  is  now  valid  and  subsistg  and  in  nowise  forfeited  or 
become  void  or  voidable  and." 

(^)  If   the   mortgage  is  subject  to  a  prior   charge  or   charges,  add 

"save  as  afsd," 
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or  claimg  any  este  or  intt  in  or  to  the  sd  mtged  premes,  or 
any  pt  thof,  will  at  all  times  hrafter,  at  the  cost,  until  fore- 
closure  or  sale,  of  the  sd,  mtgor,  his  exs  or  ads,  and  after- 
wards of  the  pson  or  psons  reqoirg  the  same,  exte  and  do 
aU  such  assurces  and  acts  for  further  or  more  effectually 
assurg  the  sd  premes,  or  any  pt  thof,  unto  the  sd,  mtgee,  his 
exs,  ads,  and  assns,  and  enablg  him  or  them  to  recover 
and  rece  or  obtain  paymt,  transfer,  or  deliveiy  of  the 
same  (A),  as  shall  be  reasbly  required. 


in. 

COVENANT  against  Incumbrances  by  one  for  Free- 
holds or  Copyholds.  VARiATioNs/or  Leaseholds 
or  Personalty  (i) 

And  the  sd,  covtor,  doth  hby  covt  with  the  sd,  rrUgee  or 
transferee,  his  hrs(fc)  and  assns,  that  the  sd,  covtor,  has 
not  at  any  time  hrtofore  done  or  knowingly  omitted  or 
suffered,  or  been  pty  or  privy  to  anything  whby  or  by 
means  whof  the  sd  premes  hby  assured  (2),  or  any  pt  thof, 
are,  is,  or  may  be  incumbered  or  affected  in  any  mner 
whatsr,  or  whby  he  the  sd,  covtor,  is  in  anywise  pre- 
vented from  assurg  (m),  the  same  premes,  or  any  pt  thof,  in 
mner  afsd. 


(h')  If   the  mortgage    is   subject    to    a    prior  charge  or  charges,  add, 

"  subjt  as  afsd." 

(i)  See  p.  68,  note  (e), 

(k)  For  leaseholds  or  pergonalty, "  exs,  ads." 

(0  "Granted,"  "  surrendered,"  or  "  assigned,"  as  the  case 

may  be,  or  if  that  expression  be  appropriate,  "  the   sd  premes  hby 
mtged." 
(m)  "  Grantg,"  "  surrenderg,"ot*'assigng." 
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IV. 

CONVENANT  against  Incumbrances  by  Two  or  more 
for  Freeholds  or  Copyholds.  Variations  for 
Leaseholds  or  Personalty  (a). 

And  each  of  them,  the  sd,  covtors,  so  far  as  relates  to  his 
own  acts  and  omissions  only,  doth  hby  covt  with  the  sd, 
mtgee  or  transferee,  his  hrs  (b)  and  assns,  that  they,  the 
sd,  covtars,  ory  **  the  sd  covtg  pties,"  resply  have  not  at  any 
time  hrtofore  done,  or  knowingly  omitted  or  suffered,  or 
been  pty  or  privy  to  anything  whby  or  by  means  whof  the 
sd  premes  hby  assured  (c),  or  any  pt  thof,  are,  is,  or  may 
be  incumbered  or  affected  in  any  mner  whatsr,  or  whby  they 
the  sd,  covtors,  or,  **  the  sd  covtg  pties,"  resply  are  in  any- 
wise prevented  from  assurg  (d)  the  same  premes,  or  any  pt 
thof,  in  mner  afsd. 


(d)  See  p.  68,  note  (f). 

(J)  For  leaseholds  or  personalty,  "  exs,  ads." 

{o)  See  p.  69,  note  (V), 

{d)  See  p.  69,  note  (i»). 


i*KKCi£l>ivM^.  71 


PRECEDENTS  (a). 


I 

MORTGAGE  in  Feb  of  Frekholdb  by  One  Mort-    nao.  t 
GAGOR  to  One   Mortgagee.      Variations  where 
Becitals  are  Omitted,  and  where  the  Mortgagor 
is  entitled  to  Uses  to  Bar  Dower  (6). 

THIS  INDRE  made  the  day  of ,  Between  Pwtiea. 

A.,  mtgor,  of,  &c.  (c),  of  the  one  pt,  and  B.,  mtgee^  of, 


(a)  For  precedents  of  equitable  charges  accompanying  a  depodt  of  deeds 
or  other  documents  of  title,  see  infra.  As  to  the  importance  of  getting  the 
legal  estate  as  a  protection  against  prior  undisclosed  equitable  titles,  and 
subsequent  incumbrances  without  notice,  and  as  to  the  importance  of 
getting  the  deeds,  see  infra^  p.  192,  note. 

(d)  If  the  mortgagor  is  entitled  to  uses  to  bar  dower,  the  form  of  conveTance  Variations 

will  be,  "  the  sd  A.  as  beneficial  owner  in  exercise  of  the  power  ^'*«" 
limd  or  given  to  him  by  the  hinbfe  recited  indre  [an  indre  entitled  to 
dated,  &c.,  and  expd  to  be  made,  &c.X  and  of  every  other  power  J"*  *®  ^^ 
enabling  him  in  this  behalf,  doth  hby  appt,  and  by  virtue  of 
his  este  and  intt,  and  by  way  of  further  assurce,  doth  hby  grant 

and  confirm  unto  the  sd  B.,  &c« ;  "  and  the  premises  will  be  de- 
scribed as  **  hby  appted  and  granted," or"  assured."  In  other 
respects  the  mortgage  wiU  be  in  the  usual  form. 

{e)  The  deed  may  be  somewhat  shortened  by  omitting  recitals  and  by  Use  of 
describing  the  parties  as  "  mtgor '*  and  "  mtgee  "  and  using  an  inter-  interpreta- 
pretation  clause,  which  may  be  placed  after  the  names  and  addresses  of  the 
parties  thus :  "  hinafter  called  the  mtgor,  wch.  expression  shall 
be  deemed  to  include  his  hrs  and  assns,  where  the  con* 
text  so  admits : "  and  "  hinafter  called  the  mtgee  wch 
expression  shall  be  deemed  to  include  his  exs,  ads,  and 

assns,  where  the  context,  &C.,''  Or,  if  preferred,  the  interpreta- 
tion clause  may  be  placed  at  the  end  of  the  deed,  see  p.  64,  form  xlv.  ; 
and  see  the  note  to  that  form  as  to  the  use  of  the  clause.  If  recitals  are 
omitted,  the  words  at  the  beginning  of  each  witnessing  part  referring  to  the 
agreement  will  be  omitted. 
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Recitals. 


Witnes- 
seth. 


Covenant 
for  pay- 
ment of 
principal 


and  inte* 
rest  after 
default 


Also  wit- 
nesseth. 


Grant. 


As  to 
implying 
covenants 
for  title, 
&c. 


&c.  (a),  of  the  other  pt :  Whas  the  sd  A.  is  seised  of  the 
hereds  hinafter  described  and  intd  to  be  (6)  hby  mtged  for 
an  este  in  fee  simple  in  posson,  free  from  incumbces  :  And 
WHAS  the  sd  B.  has,  at  the  request  of  the  sd  A.,  agrd  to  lend 

him  the  sum  of  £ ,  upon  havg  the  repaymt  thof,  with 

intt  at  the  rate  hinafter  mentd,  seed  in  mner  hinafter 
appearg:  NOW  THIS  INDRE  WITNETH  that  in 
psuance  of  the  sd  recited  agreemt,  and  in  conson  of  the 

sum  of  £ ,  now  pd  to  the  sd  A.  by  the  sd  B.  (the  rect 

whof  the  sd  A.  doth  hby  acknowe  (c) ),  the  sd  A.  doth  hby 
covt  with  the  sd  B.,  his  exs,  ads,  and  assns,  that  he  the  sd 

A.,  his  hrs,  exs,  or  ads,  will,  on  the day  of next, 

usually  the  first  day  for  paymt  of  intt,  pay  to  the  sd  B.,  his 

exs,  ads,  or  assns,  the  sum  of  £ ,  the  ppal  sum,  with 

intt  fojr  the  same  in  the  meantime  at  the  rate  of per 

cent,  per  annum  from  the  date  of  these  psnts  :  And  will  in 

case  and  so  long  as  the  sd  sum  of  £ ,  or  any  pt  thof, 

shall  remain  unpd,  pay  to  him  or  them  intt  for  the  same  at 
the  rate  afsd,  by  equal  half-yrly,  or,  "  quarterly,"  paymts, 

on  the day  of ,  &c.,  specify  lialf-yrly  or  quarterly 

days,  in  every  yi- :  AND  THIS  INDRE  ALSO 
WITNETH,  that  in  further  psuance  of  the  sd  recited 
agreemt,  and  for  the  conson  afsd,  the  sd  A.,  as  beneficial 
owner  (d),  doth  hby  grant  (e)  unto  the  sd  B.,  jpcefe,  referring. 


(a)  See  p.  71,  note  ((•), 

(ft)  The  words  **  hinafter  described  and  intd  to  be  *'  may  for 

brevity  be  omitted. 

(<?)  As  to  the  omission  of  the  endorsed  receipt  for  the  consideration 
money,  see  the  Conv.  Act,  1881,  s.  5i,  Vol.  I.,  p.  399,  note. 

(<Q  The  words  **  as  beneficial  owner  **  are  inserted  to  imply  the  usual 
covenants  for  title  and  further  assurance  by  virtue  of  the  Conv,  Act,  1881, 
s.  7,  see  p.  65,  note.  It  ia  assumed  in  these  precedents  that  the  mortgagor's 
covenants  for  title,  and  the  covenants  by  trustees  or  mortgagees  against  in- 
cumbrances will  be  implied  in  reliance  on  the  Act  by  the  use  of  the  words 

"as  beneficial  owner,''  or  "as  trustee"  or  "as  mortgagee,"  &c., 

(as  the  case  may  be),  which  are  printed  in  thick  type  in  order  that  they  may 
not  escape  attention. 

C^')  The  word  "convey*'  may  be  used  instead  of  "grant,"  being 
now  equally  appropriate  (see  Vol.  I.,  p.  428),  and  being  used  in  the  forms  in 
the  schedule  to  the  Conv.  Act,  1881. 
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if  need  bCy  to  a  schdle  or  plan,  or  both,  see  Vol,  I.,  pp.  402  et    '**«'•  "• 
^^9'  if):  To  HOLD  all  the  same  premes  Unto  and  to  the  Habcn- 
usE    of   the    sd  B.,  his  hrs  and  assns  {g),  subjt  to  an  ^°"* 
indre  of  lease,  dated,  &c.,  and  exprd,  &c.,  whby  the  premes 

were  demised  to,  &c.,  for  a  term  of yrs,  at  the  yrly 

rent  of  £ (ft),  and  subjt  to  the  provo  for  redmon  hin- 

afler  contd :  Pbovd  always  and  it  is  hby  agrd  and  decld  Proviao  for 
that  if  the  sd  A.,  his  hrs,  exs,  ads,  or  assns,  shall  on  the  tion^^^ 

sd day  of next,  pay  to  the  sd  B.,  his  exs,  ads,  or 

assns,  the  sd  sum  of  £ ,  with  intt  for  the  same  in  the 

meantune,   at  the  rate  afsd,  the  sd  B.,  his  exs,  ads,  or 
assns,  shall  at  any  time  thrafter,  upon  the  request  and  at 
the  cost  of  the  sd  A.,  his  hrs,  exs,  ads,  or  assns,  reconvey 
the  sd  premes  hby  assured  to  the  use  of  the  sd  A.,  his  hrs, 
and  assns,  or  as  he  or  they  shall  direct.    If  bldgs  form  a 
material  pt  of  the  secy,  add  a  covt  to  insure  and  repair,  p.  42, 
form  xxm.,  or  p.  45,  form  xxiv.  (fc).    Provd  always  and  it  Mortga- 
is  hby  agrd  and  decld  that  the  sd  B.,  his  hrs,  exs,  ads,  and  §^1°' 
assns,  or  any  of  them,  shall  not  be  answerable  for  any  clause, 
involuntary  losses  wch  may  happen  in  or  about  the  exercise 

(/)  The  general  words  and  '*  all  the  este  "  clauae  are  omitted,  iu 
reliance  on  the  Conv,  Act.  1881,  ss.  6  and  63 ;  see  Vol.  L,  p.  417,  note, 
p.  419,  note. 

(y)  As  to  the  substitution  of  the  words  "in  fee  simple,"  for**  hrs 

and  assigns,'*  see  the  Conv.  Act,  1881,  s.  51,  Vol.  I.,  p.  419,  note. 

(A)  For  other  forms  referring  to  the  tenancies  see  Vol.  I.,  pp.  419  et  seq. 
If  the  parcels  are  contained  in  a  schedule,  the  tenancies  may  conveniently 
be  given  in  a  separate  column  of  the  schedule,  in  which  case  say  here 

"  subjt  to  the  leases  and  tenancies  mentd  in   the   schdle 
hto." 

(?)  If  brevity  is  desired,  the  short  form  of  proviso  for  redemption  to  follow 
the  habendum  at  p.  21,  may  be  substituted. 

(It)  The  power  of  sale  is  omitted  in  reliance  on  the  statute,  see  p.  22,  note. 
As  to  the  old  practice,  where  the  mortgagor  is  in  the  occupation  of  tbe  pro- 
perty, of  inserting  an  attornment  clause  or  power  of  distress  for  the  interest, 
and  the  difficulties  occasioned  by  the  Bills  of  Sale  Acts,  1878  and  1882, 
see  p.  B2,'note.  As  to  excluding  or  restricting  the  power  given  by  the 
Conv.  Act,  1881,  s.  18,  to  the  mortgagor  to  grant  rack-rent  leases  for  occupa- 
tion or  building  purposes,  see  p.  47,  note ;  and  as  to  excluding  s.  17  of  the 
same  Act,  abolishing  the  right  of  consolidation,  see  p.  62,  note. 
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PRIORI,  oj.  exon  of  the  power  of  sale  or  any  of  the  powers  or  trusts 
wch  may  be  vested  in  him  or  them  by  yirtue  of  these  psnts 
or  any  statute.    In  witness,  &c. 


n. 

pww.  iL  MORTGAGE  in  fee  0/ Freeholds  by  One  Mortgagor 

to   TRtJSTEES  (a)   or  others   advancing  money  on 
Joint  Account. 

Recitals.         Parties,  A,,  mtgor,  1 ;  B.,  C,  and  D.,  mtgees,  2.    Recite 
Agreement  tith  of  mtgor,  see  last  Precedent'    And  whas  the  sd  B.,  C, 

for  loan. 

Xs  to  W  ^3  io  ^be  importance  of  taking  mortgages  in  this  form  in  order  to 

mortgages    aToid  bringing  the  trust  on  to  the  title,  see  2  Dav.  Prec.  pt.  2,  pp.  SI, 

to  trustees.  803  ;  Carritt  v.  Real,  <}v.,  Advance  Co.,  42  Ch.  D.  263.    The  duties  of 

Trustee       trustees  lending  money  on  mortgage  as  regards  value  and  title  are  now  for 

Act,  1888.   the  most  part  regulated  by  the  Trustee  Act,  1888,  61  &  52  Vic,  c.  69,  s.  4, 

As  to  whereby  the  previous  law  (as  to  which  see  Rudall  and  Greig  on  the  Act, 

value.  pp.  10 — 18)  is  altered  in  some  important  respects.    By  sub-s.  1,  a  trustee  is 

not  to  be  responsible  merely  on  the  ground  of  insufficiency  in  value  of  the 

security,  if  the  amount  advanced  did  not  at  the  time  exceed  two-thirds  of 

the  value  of  the  property  (of  whatever  tenure  and  whether  agricultural  or 

house  or  other  property,  if  the  trustee  can  lawfully  lend  upon  it)  according 

to  the  valuation  of  a  person  whom  the  trustee  reasonably  believed  to  be  an 

able  practical  surveyor  ot  valuer  (although  not  in  practice  in  the  locality) 

acting  independently  of  the  mortgagor,  and  who  advised  the  advance.    This 

enactment,  which  relaxes  the  general  rule  previously  established  imposing  a 

limit  of  two- thirds  in  the  case  of  land,  and  half  in  the  case  of  house  property, 

and  substitutes  the  two-thirds  limit,  whatever  the  nature  of  the  property 

may  be,  allows  a  latitude  which  might  sometimes  prove  dangerous ;  but 

trustees  must  doubtless  still  act  with  due  caution,  and  avoid  lending  on 

speculative  securities,  especially  such  as  are  dependent  on  the  fluctuations  of 

trade.    See  also  as  to  the  liability  of  a  trustee  advancing  too  muclii  s.  5  of 

the  Act,  Re  Salmon,  42  Gh.  D.  361.    As  to  the  duty  of  trustees  as  to 

calling  in  a  mortgage  become  insufficient,  see  Re  Mcdland,  41  Ch.  D. 

476.    As  to  a  valuer's  liability  for  negligence,  see  Oann  v.   WilUon,  39 

Ch.  D.  39  ;  and  as  to  the  responsibility  of  a  solicitor,  see  Doohy  v.  Wat»on, 

As  to  title.  89  Ch.  D.  178.    By  s.  4,  sub-ss.  2  &  8,  of  the  above-mentioned  Act,  a  trustee 

is  exonerated  from  liability  in  respect  of  the  title  to  the  mortgaged  property 

for  dispensing  with  the  lessor's  title  in  the  case  of  leaseholds,  or  if  the  Court 
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and  D.,  have,  at  the  request  of  the  sd  A.  agrd  to  lend  him   nso.u. 

the  sum  of  £ out  of  moys  belonging  to  them  on  a  jt 

acct  upon  havg  the  repaymt  thof  with  intt  at  the  rate 
hinafler  mentd  seed  in  mner  hinafter  appearg :  NOW  THIS  ^^^^' 
INDRE  WITNETH  that  in  psuance  of  the  sd  agreemt,  q^^^,^^ 

and  in  conson  of  the  sum  of  £ now  pd  to  the  sd  A.  by  ^  w« 

the  sd  B.,  C,  and  D.,  out  of  moys  belonging  to  them  on  a  ^™^^^^ 
jt  acct  as  afsd  (the  rect  whof  the  sd  A.  doth  hby  acknowe), 
the  sd  A.  doth  hby  covt  with  the  sd  B.,  C,  and  D.,  their 
exs,  ads,  and  assns,  that  the  sd  A.,  his  hrs,  exs,  or  ads, 

will,  on  the day  of next,  usuaUy  the  first  day  for 

paymt  of  intt,  pay  to  the  sd  B.,  C,  and  D.,  their  exs,  ads, 

or  assns,  the  sum  of  £ ,  the  ppal  sum,  with  intt  for  the 

same  in  the  meantime  at  the  rate  of  per  cent,  per 

annum  from  the  date  of  these  psuts  :  And  will  thrafber,  in  uid  in- 

case  and  so  long  as  the  sd  sum  of  £ or  any  pt  throf  default. 

shall  remain  impd,  pay  to  them  intt  for  the  same  at  the  rate 

afsd  by  equal  half  yrly  [quarterly]  paymts  on  the day 

of ,  &c.,  specify  half  yrly,  or  quarterly  days  in  every  yr : 

AND  THIS  INDENTURE  ALSO  WITNETH  that  in  Further 
further  psuance  of  the  sd  agreemt  and  for  the  conson  afsd,  ^*"*"*  • 
the  sd  A.,  as  beneflcial  owner,  doth  hby  grant  unto  the  sd 
B.,  C,  and  D.,  peels,  see  Vol.  /.,  pp.  402  et  seq.,  To  hold  Haben- 
all  the  same  premes  Unto  and  to  the  use  op  the  sd  B.,  C,  ^""* 
and   D.,  their  hrs  and  assns,  subjt  to  leases,  see  last  pre- 
cedent, and  subjt  to  the  provo  for  redmbn  hinafter  contd : 
Provd  always,  and  it  is  hby  agrd  that  if  the  sd  A.,  his  hrs,  proviso 
exs,  ads,  or  assns,  shall,  on  the  sd day  of  —  next,  ^P^  "'. 

,  ,  -^  /  '  demption. 

pay  to  the  sd  !>.,  C,  and  D.,  then:  exs,  ads,  or  assns,  the 

sd  sum  of  £ ,  the  ppal,  with  intt  for  the  same  in  the 

meantime  at  the  rate  afsd,  the  sd  B.,  C,  and  D.,  their  exs. 


Bhonld  think  that  the  title  is  such  as  a  person  acting  with  ordinary  prudence 
and  cantion  might  have  accepted.  By  sub-s.  4,  the  above-mentioned  enact- 
ments are  to  apply  to  transfers  of  existing  securities  as  well  as  to  new 
secarities. 

The  above  precedent  might  be  shortened  by  omitting  recitals  ;  see  as  to 
this  and  other  matters  the  notes  to  Precedent  I. 
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ads,  or  assns,  shall  at  any  time  thrafter  upon  the  request 
and  at  the  cost  of  the  sd  A.,  his  hrs,  exs,  ads,  or  assns, 
reconvey  the  sd  premes  hinbfe  granted  to  the  use  of  the 
sd  A.,  his  hrs  and  assns,  or  as  he  or  they  shall  direct.  If 
bldgsform  a  material  pt  of  the  secy,  add  a  covt  to  insure  and 
repair,  p.  42,  form  xxin.,  or  p.  45,  form  xxiv.  [^Add,  if 
thought  pper,  the  jt  acct  clause,  p.  87,  and  the  clause  as  to 
devolon  of  the  powers,  p.  64  (a)].    In  witness,  &c. 


PRBC.  III. 


Recitals. 

Admit- 
tance of 
mortgagor. 


Deed 
should 
precede 
sarrender. 


As  to 

omitting 

recitals. 


ni. 

MORTGAGE  o/ Copyholds  by  One  Mortgagor  to  One 
Mortgagee  where  the  Deed  precedes  the  Sur- 
render. Variations  for  a  mortgage  to  Trustees, 
and  where  Recitals  are  omitted  (6). 

Parties,  A.,  mtgor,  1;  B.,  mtgee,  2;  Whas  at  a  Court 
holden  for  the  manor  of in  the  coy  of ,  on  the 


(a)  As  to  these  clauses,  see  p.  U,  note,  p.  37,  note.  The  statatory  power 
of  sale  is  relied  on,  see  p.  22,  note.  As  to  excluding  or  restricting  the  mort- 
gagor's leasing  powers  under  the  Cony.  Act,  s.  18,  see  p.  47,  note  ;  and  as  to 
excluding  s.  17  abolishing  the  right  of  consolidation,  see  p.  62,  note.  It  is 
clear  that  trustees  would  not  incur  any  responsibility  by  not  excluding  the 
application  of  the  two  latter  provisions,  or  by  relying  on  the  statutory 
powers  of  sale,  &c.,  having  regard  to  s.  66  (3)  of  the  Act,  which  affords  them 
full  protection. 

(b)  See  the  notes  to  Precedent  I.  In  a  mortgage  of  copyholds  the  deed 
should  precede  the  surrender  as  in  this  precedent ;  otherwise  it  would 
not  be  a  "mortgage"  within  the  Con  v.  Act,  1881,  s.  2,  so  as  to  enable 
the  statutory  covenants  for  title  to  be  implied  under  s.  7,  or  the  statutory 
powers  of  sale,  &c.,  to  be  implied  under  s.  19  ;  the  insertion  in  that  case  of 
some  words  amounting  to  a  charge  within  the  definition  of  "  mortgage  "  in 
B.  2  might  obviate  both  these  objections,  see  p.  23,  note,  p.  65,  note ;  but 
as  a  mortgage  in  the  latter  form  has  no  advantages,  a  precedent  of  it  is  not 
given.    As  to  enfranchisement,  see  the  Copyhold  Act,  1887,  s.  1. 

For  brevity,  recitals  may  be  omitted,  in  which  case  the  words  at  the 
beginning  of  the  witnessing  parts  referring  to  the  agreement  will  be  omitted, 
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day  of ,  the  sd  A.  was  admitted  (c)  to  the  hereds  ^"c.  m. 

hby  mtgcd  to  hold  at  the  will  of  the  lord  accdg  to  the 

custom  of  the  sd  manor  of (d) :  And  whas  the  sd  B.  Agrwment 

has,  at  the  request  of  the  sd  A.,  agrd  to  lend  him  the  sum  ®'  ^*"' 

of  £ upon  havg  the  repayment  thof  with  intt  at  the  rate 

hinafter    mentd    seed  in   mner  hinafter   appearg :    NOW  Witnea- 
THIS  INDRE   WITNETH  that  in  psuance   of  the   sd"^**"' 
recited  agreemt,  and,  &c.,  comon,  red,  covt  by  A.  to  pay 
ppal  and  intt  after  defaxdt  as  in  Precedent  I.,  p.  72.     AND  Alsuwit- 
THIS  INDRE  ALSO  WITNETH  that  in  further  psuance  '^^*^- 
of  the  sd  recited  agreemt  and  for  the  conson  afsd  the  sd  A. 
as  beneficial  owner  {e)  doth  hby  covt  with  the  sd  B.,  his  exs, 
ads,  and  assns,  that  he,  the  sd  A.,  or  his  hrs  and  all  other 
necy  pties,  if  any,  will  forthwith,  at  his  or  their  own  cost, 
surrender  into  the  hands  of  the  lord  or  lords  of  the  sd 
manor,  according  to  the  custom  thof  (/),  jpceZ«,  referring  if 
need  be,  to  a  schdle  or  plan,  or  both,  see  Vol.  /.,  pp.  402  et  seq. 


and  instead  of  "  the  sd  manor  "  say  **  the  manor  of in  the 

coy  of **  the  first  time  it  is  mentioned. 

The  variations  for  a  mortgage  to  trustees  are  for  the  most  part  indicated 
in  the  last  Precedent.  In  other  respects  they  will  be  merely  the  substitation 
of  the  plural. 

(O  Or  "  Whas  on  the day  of ,  the  sd  A.  was  out 

of  Court  admitted,  &c." 

(rf)  Or  recite  A.'8  seisin  as  follows  :— "  WhaS  the  sd  A.  is  seised  Mortga- 

for  an  unincumbered  este  of  inhance  to  him  and  his  hrs  of  the  S^copy^™ 
hereds  hby  mtged  at  the  will  of  the  lord  accordg  to  the  custom  ^olds. 
of  the  manor  of in  the  coy  of ." 

(e')  See  p.  65,  note.  The  statutory  covenants  for  title  may  be  implied, 
as  the  word  "  conveyance  "  in  the  Act  includes  a  covenant  to  surrender  (sec 

8.2). 

(/)  For  several  manors  say,  "  into  the  hands  of  the  lords  of  the 
manors  of  wch  the  same  are  resply  holden  as  hinbfe   is 

recited    accdg    to    the    customs     thof,"  and  in  the  habendum, 

*'  to  be  holden  of  the  lords  of  the  respive  manors  of  wch  the 
same  are  resply  holden  by  copy  of  Court  roll  accdg  to 
the  custom  thof  resply/* 
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PBBg  nu  [to  wch  premes  the  sd  A.  was  admitted  at  a  Court  holden, 

Haben-      &c,,  OT,  "  out  of  Court  "  on  the  day  of (a)]  To 

^^™-         THE  USE  OF  the  sd  B.  his  hrs  and  assns,  to  be  holden  of 

the  lord  of  the  sd  manor  by  copy  of  Court  roll  accdg  to  the 

custom  thof,  by  and  under  the  rents,  fines,  suits  and  services 

ProYiso  for  due  and   of  right  accustomed  for  the  same,   Subjt  to  a 

tion  "^      Condon  for  makg  void  the  surrender  to  be  made  in  psuance 

of  this  covt  if  the  sd  A.,  his  hrs,  exs,  ads,  or  assns,  shall, 

on  the  sd day  of next,  pay  to  the  sd  B.,  his  exs, 

ads,  or  assns,  the  sd  sum  of  £ ,  with  intt  for  the  same 

Declaration  in  the  meantime  at  the  rate  afsd,  And  the  sd  A.  doth  hby 
surrender,  declare  that  until  such  surrender  shall  be  made,  he,  the  sd 
A.,  his  hrs  and  assns,  shall  stand  seised  of  the  sd  premes 
hinbfe  covtd  to  be  surrendered  in  trust  for  the  sd  B.,  his 
hrs  and  assns,  subjt  to  such  equity  of  redmon  as  the  same 
premes  wd  have  been  subjt  to  if  such  surrender  had  been 
made,  And  doth  hby  irrevocably  appt  the  sd  B.,  his  exs, 
ads,  and  assns,  and  every  of  them,  the  attorney  and 
attorneys  of  him,  the  sd  A.,  in  his  name  and  on  his  behalf, 
at  any  time  to  surrender  the  sd  premes  psuant  to  the  covt 
hinbfe  contd,  and  to  exte  and  do  all  instrumts  and  acts  necy 
or  pper  for  that  ppose.  If  hldgs  form  a  material  pt  of  the 
secy,  add  a  covt  to  insure  and  repair,  p.  42,  form  xxin.  or 
p.  45,  form  xxrv.  (6),  Mtgees  indemnity  clause,  p.  61.     In 

WITNESS,  &c. 


(a)  If  the  admittance  is  recited  this  wiU  of  coarse  be  omitted. 

(d)  The  power  of  sale  is  omitted  in  reliance  on  the  statute,  see  p.  22,  note. 


PEEOEDSNTS.  79 


IV. 

SURRENDER  of  Copyholds  hy  way  of  Mortgage. 
Variations /or  a  mortgage  to  Trustees,  and  wher$ 
the  security  extends  to  Further  Advances  (c). 

Manor  of 


PRIC.  IT. 


j     The day  -- 


in  the  Coy  of 

BE  IT  REMEMBERED  that  on  the  day  above  mentd, 
A.,  of  &c.,  a  customary  tenant  of  the  sd  manor,  came  before 
me,  X.  [deputy]  steward  of  the  sd  manor,  and  in  conson  of 

the  sum  of  £ to  the  sd  A.  pd  by  B.,  of,  &c.  [C,  of,  &c., 

and  D.,  of,  &c.,  out  of  mos  belonging  to  them  on  a  jt  acct] 

(the  rect  whof  is  hrunder  acknowed)  did  [out  of  Court] 

surrender  into  the  hands  of  the  lord  of  the  sd  manor,  by  the  Sorrender. 

hands  and  acceptance  of  me  the  sd  [deputy]  steward  by  the 

rod  accdg  to  the  custom  of  the  sd  manor,  PcelSj  see  Vol.  I., 

pp.  402  et  seq.     To  the  use  of  the  sd  B.,  his  [B.,  C,  and  Haben- 

D.,  their]  hrs  and  assns  for  ever,  at  the  will  of  the  lord 

accdg  to  the  custom  of  the  sd  manor,  subjt  to  the  rents, 

fines,  suits,  and  services  due  and  of  right  accustomed  for  the 

same ;  And  also  subjt  to  this  condon,  that  if  the  sd  A.,  his  Subject  to 

hrs,  exs,  ads,  or  assns,  shall  pay  to  the  sd  B.,  his  [B.,  C,  tion.™^ 

and  D.,  their],  exs,  ads,  or  assns,  the  sum  of  £ on 

the day  of next,  togr  with  intt  for  the  same  in  the 

meantime  at  the  rate  of per  cent,  (d)  per  annum  (e), 

then  this  surrender  is  to  be  void  and  of  no  effect. 

Signature  of  A. 

^iTvf^tnr/j    }  X..  [deputy]  steward, 

above  written  by  me,    J 

IRectfor  mtge  moy.] 

(/?)  For  Tariations  where  the  mortgagor's  wife  concurs,  see  Vol.  I.,  p.  463  ; 
bat  if  the  parties  were  married  after  1882,  or  if  they  were  married  before 
1883,  bat  the  property  was  acquired  after  1882,  the  wife  would  be  in  the 
position  of  2k  feme  sole  by  virtue  of  the  Married  Women's  Property  Act,  1882, 
a.  1,  2,  6,  and  her  separate  examination  would  be  unnecessary. 

(d)  If  interest  is  reducible  on  punctual  payment,  this  wiU  be  the  higher 
rate. 

(e)  Where  the  security  is  to  extend  to  further  advances,  add,  ''  and 
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PREC.  V. 


V. 

MOBTGAGE   of  LEASEHOLDS   6y   DEMISE   hy  OnE   MoRT- 

GAGOR  to  One  Mortgagee.  Variations  f(yr  a 
Mortgage  hy  Assignment,  where  Recitals  are 
OMITTED,  fofT  a  mortgage  to  Trustees  or  others 
advancing  money  on  a  Joint  Account,  and  for 
Several  Leases  (a). 

Recitals.         PARTIES  A.,  mtgor,  1 ;  B.,  mtgee,  2.   Whas  by  an  indre  of 
Lease  (b),    lease  dated,  &c.,  and  expd,  &c.,  all,  &c.,  peels  in  fuM,  with 


Mortgage 
of  lease- 
holds by 
supple- 
mental 
deed. 


Variations 
for  mort- 

Variations 
for  several 
leases. 


shall  on  such 


day  of 


-,  or 


day  of 


as  shall 


happen  next  after  the  same  resply  shall  be  advanced  or  pd 
or  become  owing,  pay  to  the  sd,  mtgee,  his  [mtgees,  their] 
exs,  ads,  or  assns,  every  other  sum  of  moy  wch  may  be 
advanced  or  pd  by  or  become  owing  (except  for  intt)  to 
[him  or]  them  as  afsd,  with  intt  thron  as  afsd." 

(a)  See  the  notes  to  Precedent  I.   Recitals  might  in  this  case  be  dispensed 
with  by  treating  the  mortgage  as  annexed  or  supplemental  to  the  lease,  or  to 
the  assignment  thereof  to  the  mortgagor  :  see  the  Con  v.  Act,  1881,  s.  53 
Vol.  I.,  p.  79,  note.    This  may  be  done  by  adding  the  following  words 

after  the  parties:  ** intd  to  be  read  as  annexed  or  supple- 
mental to  an  indre  dated,  &c.,  and  expd,  &c.,  being  a  lease 
of  certain  messes,  land  and  hereds  situate,  &c.,  to  the  sd  A. 

for  a  term  of yrs  at  the  yrly  rent  of  £ ; ''  or,  "  being 

an  assignmt  to  the  sd  A.  of  a  lease  dated,  &c.,  of  certain 

messes,  &C.,  situate^  &C."      In  that  case  the  lease  will  be  afterwards 

referred  to  as  '*  above  mentd." 

If  an  interpretation  clause  is  used  in  this  case  (see  p.  71,  note),  both  the 
"  mtgor"  and  **  mtgee  '*  will  be  defined  to  include  his  '*  exs,   ads 

and  assns." 

The  variations  for  a  mortgage  to  trustees  or  others  lending  on  a  joint 


(ft)  Where  there  are  several  leases,  they  will  be  recited  separately,  or 
occasionally  the  recitals  may  be  combined,  as  in  Vol.  I.,  p.  380,  form  xxxvii. 
For  variations  in  the  recital  of  the  devolution  of  the  title  to  the  mort- 
gagor in  that  case,  sec  Vol.  I.,  p.  381,  form  xxxviii. ;  p.  382,  form  XL. 
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the  appurts  thof  were  demised  to  the  sd  B.,  his  exs,  ads,   >mo-  ▼- 

and  assns^  from  the  day  of ,  for  the  term  of 

yrs,  subjt  to  the  paymt  of  the  rent  thby  reserved,  and  the 

pformce  and  observce  of  the  covts  on  the  pt  of  the  lessee 

and  Condons  thrin   contd :    And   whas  by   divers  mesne  DeTdation 

assurces,  acts  in  the  law,  and  events,  and  ultimately  by  an  ij^*^ 

indre  dated,  &c.,  and  expd,  &c.,  the  premes  comprd  in  the 

sd  indre  of  lease  have  become  absolutely  vested  in  the  sd  A. 

for  all  the  residue  of  the  sd  term  of yrs,  subjt  to  the 

rent  reserved  by  and  covts  and  condons  contd  in  the  sd 

lease ;  And  whas  the  sd  B.  has  at  the  request  of  the  sd  A.  Agreement 

agrd  to  lend  him  the  sum  of  £ upon  havg  the  repaymt 

thof  with  intt  at  the  rate  hinaffcer  mentd  seed  in  nmer 
hinafter  appearg :    NOW    THIS    INDRE    WITNETH^»to«- 
that  in  psuance  of  the  sd  recited  agreemt,  &c.,  consort^  red, 

acoonnt  are  for  the  most  part  indicated  in  Precedent  II. ;  in  other  respects  gage  to 
they  will  be  merely  the  substitution  of  the  plural.  trusteeg. 

As  to  the  practice  of  taking  mortgages  of  leaseholds  by  sub-demise  instead  As  to 
of  by  assignment,  in  order  that  the  mortgagee  may  not  be  liable  to  be  sued  mortgaging 
on  the  covenants  of  the  ease,  see  2  Day.  Free.  pt.  2,  p.  118.    Although  this  leMeholds 
course  is  proper  wher  e  the  ooTcnants  are  unusually  onerous,  it  may  be  ^^  demise, 
doubted  whether  the  practice  (which  is  very  general)  is  not  carried  too  far, 
and  whether  the  inconreniences  incident  to  learing  a  legal  reTersion  out- 
standing in  the  mortgagor  do  not  in  ordinary  cases  outweigh  the  advantages 
of  the  practice,  seeing  that  the  mortgagee,  though  protected  from  being  sued  on 
the  covenants,  may  be  compellable  to  perform  them  to  save  his  security  from 
forfeiture  under  the  proviso  for  re-entry.    Where  a  lease  is  of  such  a  nature 
as  to  render  it  undesirable  to  take  the  mortgage  by  assignment,  it  can  scarcely 
be  a  suitable  security  on  which  to  lend  money  at  all. 

It  is  also  to  be  remembered  that  in  [the  event  of  the  bankruptcy  of  the  As  to  dis- 
mortgagor  the  lease  (if  the  mortgage  is  by  sub-demise,  tectut  if  by  assignment,  cUumer  of 
Be  OeCj  24  Q.  B.  D.  65)  is  liable  to  be  disclaimed  by  the  trustee  in  bank-  le>M  aod 
mptcy ,  so  that  the  mortgagee  may  have  to  choose  between  losing  his  security,  ^^^ 
and  having  the  lease  vested  in  him  by  order  of  the  Court,  see  the  Bankruptcy  ^r?  ^ 
Act,  1883,  s.  56,  sub-ss.  1,  2,  3,  6  ;  Re  IHnley,  21  Q.  B.  D.  475  ;  see  also,  Mc  ruptcy. 
parte  Turquand,  14  Q.  B.  D.  405  ;  Re  Cock,  ExpaHe  Shilton,  20  Q.  B.  D.  343. 
It  has  not  been  decided  what  is  the  mortgagee's  position  when  an  order  vesting 
the  original  lease  in  him  has  been  made  (^Re  Morgan^  22  Q.  B.  D.  592),  the 
words  of  the  Act  being  that  such  an  order  shall  only  be  made  "  upon  the 
terms  of  making  such  person  subject  to  the  same  liabilities  and  obligations 
SB  the  bankrupt  was  subject  to  under  the  lease  in  respect  of  the  property  at 
the  date  when  the  bankruptcy  petition  was  filed  ; "  see  33  Sol.  J.  p.  537, 
where  the  subject  is  discussed. 

K.E. — VOL.  n.  o 
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coot  for  paymt  ofppal,  and  intt  after  default,  as  in  Precedent 

UsT^u  I.,  p.  72 ;  AND  THIS  INDRE  ALSO  WITNETH  that 
neweih.  ^  further  psuance  of  the  sd  recited  agreemt,  and  for  the 
conson  afsd,  the  sd  A.,  as  beneficial  owner,  doth  hby 
demise  (a)  unto  the  sd  B.,  All  and  sikgr  the  hereds  and 
premes  comprd  in  or  expd  to  be  demised  by  the  hinbfe 
Haben-  recited  indre  of  lease  of,  &c.,  see  Vol.  I.,  p.  405.  To  hold 
all  the  sd  premes  unto  the  sd  B.,  his  exs,  ads,  and  assns, 
henceforth  for  the  residue  now  unexpired  of  the  sd  term  of 

yrs  (5),  except  the  last  day  thof  (c) ;  Subjt  to  the  provo 

ProTiBo  for  for  redmon  hinafter  contd  ;  Provd  always,  and  it  is  hby 

redemp- 
tion, agrd  and  decld  that  if  the  sd  A.,  his  hrs,  exs,  ads,  or  assns, 

shall  on  the  sd day  of next  pay  to  the  sd  B.,  his 

exs,  ads,  or  assns,  the  sd  sum  of  £ ,  the  ppal,  with 

intt  for  the  same  in  the  meantime  at  the  rate  afsd,  the  sd  B., 

his  exs,  ads,  or  assns,  shall  at  any  time  thrafter,  upon  the 

request  and  at  the  cost  of  the  sd  A.,  his  exs,  ads,  or  assns, 

surrender  or  assn  {d)  the  sd  premes  hinbfe  expd  to  be  hby 

demised  {d)  to  the  sd  A.,  his  exs,  ads,  and  assns,  or  as  he 

Dedaration  or  they  shall  direct ;  And  the  sd  A.  doth  hby  declare  that 

nom^al      ^®  ^®  ®^  ^'^  ^^®  ^^^>  ^^®'  *°^  assus,  shall  henceforth  stand 
roTersion    possed  of  the  nominal  reversion  hby  reserved  of  the  sd  term 

of yrs  (/)  in  trust  for  the  sd  B.,  his  exs,  ads,  and 

assns,  subjt  to  such  equity  of  redmon  (if  any)  as  may  for 


(a)  If  the  mortgage  is  by  assignment,  say  '^  assn." 

(b)  For  BCTeral  leases  say,  "  sevl  residues  now  unexpired  of  the 
sevl  terms  of  yrs  granted  by  the  sd  sevl  indres  of  lease," 

adding,  if  the  mortgage  is  by  demise,  "  except   the  last  day  of  each 

such  respive  term." 

(O  In  mortgage  by  assignment  omit  **  except  the  last  day  thof." 
(d)  In  mortgage  by  assignment,  "  re-assign,"  instead  of  "  surrender 

or  assign ; "  and  *^  assigned,*'  instead  of  '*  demised." 

(0)  This  clause  will  be  omitted  in  a  mortgage  by  assignment. 

(/)  For  several  leases  say  "  reversions  hby  reserved  of  the  sevl 
terms  for  wch  the  sd  respive  premes  hinbfe  demised  are 
resply  held  under  the  sd  respive  leases," 
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the  time  being  be  subsistg  by  virtue  of  these  psnts.  And  '*«•  ▼• 
doth  hby  irrevocably  appt  the  sd  B.,  his  exs,  ads,  and 
assnsy  and  every  of  them,  the  attorney  and  attorneys  of 
him  the  sd  A.  in  his  name  and  on  his  behalf  at  any  time  to 
assn  the  same  nominal  reversion  to  the  sd  B.,  his  exs,  ads, 
and  assns,  or  as  he  or  they  shall  think  fit,  snbjt  to  the 
equity  of  redmon  (if  any)  for  the  time  being  subsistg  as  afsd, 
and  to  exte  and  do  all  deeds,  instrumts^  and  acts  necy  or 
pper  for  that  ppose  (g).  Mtgee*8  indemnity  clause,  p.  61. 
In  witness,  &c. 


VI. 

DEED  of  Statutory  Mobtgaob  under  the  26tk  section  prbo.  yt. 
of  the  Conveyancing  Act,  1881  (ft). 

THIS  INDRE  made  by  way  of  statutory  mtge,  the 

day  of ,  18 — ,  Between  A.,  mtgor,  of  the  one  pt,  and 

B.,  mtgee,  of  the  other  pt,  WITNETH,  that  in  conson  of 

(^)  If  appropriate,  add  here  a  coyenant  to  insure  and  repair  (which  must 
of  oourse  conform  to  the  proyisions,  if  any,  for  insurance  in  the  lease),  see 
p.  42,  form  xxiii.,  or  p.  45,  form  xxiv.  The  power  of  sale  is  omitted  in 
reliance  on  the  statute. 

{h)  This  is  the  form  of  mortgage  given  in  the  third  schedule  to  the  Cony.  Act,  Staiatory 
1881,  which,  besides  its  operation  in  implying  powers  of  sale,  &c.,  and  cove-  mortgage 
nants  for  title  under  the  Act,  has  also  a  special  operation  by  virtue  of  s.  26,  ^u^d^r 
which  enacts  that  there  shall  be  deemed  to  be  included  and  shall  be  implied,  iaJT'     ^ 
in  a  mortgage  of  freehold  or  leasehold  land  made  in  the  form  in  that         ' 
schedule,  a  covenant  with  the  mortgagee,  by  the  person  expressed  to  convey 
as  mortgagor,  for  payment  of  the  mortg^ige  money  with  interest  at  the 
stated  rate,  and  for  payment  of  interest  after  default,  and  the  usual  proviso 
for  redemption.    The  mortgage  may  be  made  with  such  variations  and  addi- 
tions as  circumstances  may  require.    The  use  of  the  statutory  form  of  mort- 
gage would  enable  the  short  statutory  forms  of  transfer  in  the  second  part  of 
the  schedule  (see  if^fra)  to  be  used  ;  but  the  inconvenience  attending  the 
nse  of  statutory  forms  is  such,  and  the  advantage  so  inconsiderable,  that 
the  form  (though  it  has  to  some  extent  got  into  use)  is  not  recommended  for 

general  use. 

a  2 
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""^•^  the  sum  of  £ now  pd  to  A.  by  B.,  of  wch  sum  A.  hby 

acknowes  the  rect,  A.  as  mtgor  and  as  beneficial  owner  hby 
conveys  to  B.,  pceU,  To  hold  (a)  to  and  to  the  use  of  B. 

in  fee  simple  for  securg  paymt  on  the  day  of , 

18 — ,  of  the  ppal  sum  of  £ as  the  mtge  moy,  with  intt 

thron  at  the  rate  of per  cent,  per  annum.    In  witnbss, 

&c. 


tftM.  VIX. 


Variation 
for  leaae- 
holcU. 


Bffeetof 
fteoond 
noztgago 
on  fqUro 


vn. 

MORTGAGE  in  Feb  of  Freeholds  by  One  Mort- 
gagor to  One  Mortgagee  (6).  Provisions  for 
Reduction  of  Interest  on  punctual  payment  and 
for  continuance  of  loan  for  a  Term  Certain. 
Provisions  as  to  Guarantee  Policy  effected  mth 
a  Mortgage  Insurance  Company.  Power  to 
Mortgagor  and  to  Mortgagee  when  in  possession 
to  grant  Leases.  Appointment  of  a  Receiver. 
Variations  where  the  principal  is  to  be  repaid  by 
Instalments,  where  the  security  extends  to  Future 
Advances  (c),  and  where  the  Statutory  Powers  of 
Sale  and  Leasing  and  Appointing  a  Receiver 
are  relied  on  with  modifications. 

Pasties,  A.,  mtgor,  1 ;  B.,  mtgee,  2 ;  [C,  recer,  8] ; 
Recite  title  of  mtgor  to,  "  the  hereds  hby  mtged,"  as  in  a 

(a)  For  leaseholds  saj, ''  To  HOLD  unto  the  sd  B.,  his  exs,  ads, 
and  assns  henceforth  for  all  the  residue  now  unexpired  of 

a  term  of yrs  granted  by  an  indre  of  lease  dated,  &c., 

and  expd,  &c.  [if  by  demise  add,  '  except  the  last  day  of  such 
term '],  for  securg,  &c.,  as  in  text ;  **ifby  demise  add,  declon 
of  trust  of  nominal  reversion,  p.  82. 

(&)  See  the  notes  to  Precedent  I. 

(c)  Although  the  secority  extends  to  f  atore  advances,  the  mortgagee  can- 
not safelj  make  any  after  notice  of  a  subsequent  incumbrance,  unless  the 
subsequent  incumbrancer  has  agreed  in  the  most  express  terms  that  such 
adTances  may  be  made,  see  HopUimon  y.  RoU^  9  H,  L.  C,  614 ;  Daun  y 
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convce  on  sale,  Vol.  L,  p.  886  et  seq. ;  AgreenU  for  Ican^  ""^  ▼n- 

p.  1,  form  I.,  or   if  the   secy   extends   to  future   advces^ 

p.  8,  form  IV. ;    And  whas  a  policy  of  assnrce  has  been  Reciul  o£ 

agrd  to  be  eflFected  with  the Co,  Limd  (hinafter  called  J^a^*** 

the  Mtge  Insce  Co),  and  is  intd  to  be  issued  immedlj  on 
the  complon  of  these  psnts,  whbj  in  conson  of  an  annual 

premium  of  £ the  Mtge  Insce  Co  will  guarantee  to  the 

sd  B.,  his  exs,  ads,  and  assns,  the  paymt  of  the  sd  ppal 

sum  of  £ and  the  intt  thron  in  mner  in  the  sd  policy 

mentd,  subjt  to  the  condons  endorsed  thron,  and  it  is  provd 
by  such  condons  that  the  sd  policy  will  continue  from  yr  to 
yr  so  long  as  the  premiums  thrunder  are  duly  pd  on  the 

days  apptd  for  paymt  thof,  or  within days  thrafter,  in 

default  whof  the  sd  policy  will  be  void ;  Oerd  agreemt  to 
enter  into  covts,  p.  8,  form  xxn. ;  NOW   THIS  INDRE  WH- 
WITNETH,  that  in  psuance  of  the  sd  agreemt  and  in  con- 
son  of  the  sum  of  £ now  pd  to  the  sd  A.  by  the  sd  B., 

the  rect,  rfc,  covt  to  pay  ppal,  p.  9,  or  if  the  secy  extends  CoTcntnt 
to  future   advces,  p.  10,  form  iv.,  and  to  pay  intt  after  ^^^' 
default,  p.  10,  form  n.,  or  p.  11,  form  v.,  the  intt  in  each 
case  being  made  payable  at  the  higher  rate ;    AND   THIS  ^^  ^' 
INDRE   ALSO  WITNETH   that  in  further  psuance  of""**  " 
the  sd  agreemt  and  for  the  conson  afsd  the  sd  A.,  as 
beneficial  owner,  doth  hby  grant  unto  the  sd  B.,  peels,  see  Gnot. 
Vol.  /.,  pp.  402  et  seq, ;  Habendum,  p.  15  (d) ;  Proro  for 

City  of  London  Brewery  Co,^  8  Eq.  155  ;  Mendes  y.  Lightfoot^  11  Eq.  469  ;  adnunoes 
Bradford  Banking  Co,  ▼.  Briygt  ^  Co.,  12  App.  Cas.  29 ;  2  Dav.  Prec  ^^  ^"* 
part  2,  p.  380,  note.  mortgagee. 

Where  the  mortgage  is  to  secure  fatore  advances,  the  ad  rdlorem  stamp  a^gj^^^  _ 
should  be  safficient  to  coTer  the  total  sum  which  is  likely  to  be  advanced :  aecarity  for 
see  the  Stamp  Act,  1870,  s.  107  ;  and  as  to  equitable  mortgages,  61  Yict.  c  future 
8,  s.  15  (2)  ;  see  also  2  Day.  Prec.,  part  2,  pp.  257,  260,  note.  adyanoes. 

(d)  Where  the  mortgage  reserves  express  leasing  powers  to  the  mortgagor,  Special 
the  following  form  of  habendum  is  sometimes  used,  though  it  is  clearly  un-  habendum 

necessary:  "to  the  sd,  mtgee,  and  his  hrs,  To  the  use  aiid|j]^^^ 
intent  that  the  sd,  mtgor,  his  hrs  and  assns,  may  exercise  mortgagor 
the  powers  of  leasg  hinafter  contd,  and  subjt  to  such  powers,  ^  ^^**^ 
and  to  any  leases  granted  in  psuance  thof,  To  the  use  of 
the  sd|  nUgee,  his  hrs  and  assns,  &c/' 
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pRBc.  Til,  redmon,  p.  17 ;  or  if  the  secy  extends  to  fxiture  advceSy  p.  19, 
form  VI. ;  Provo  for  redon  of  intt  on  punctual  paymt^ 
p.  32 ;  For  continuce  of  loan  for  a  term  certain,  p.  38 ;  And 
if  so  intd,  provo  that  mtgor  shall  not  pay  off  for  a  term 
certain,  p.  33  [or,  Provo  for  paymt  by  instalmts,  p.  33] ;  If 
bldgs  form  a  material  pt  of  the  secy,  add  covt  to  insure  and 

Covenant    repair,  p.  42,  form  xxm.,  or  p.  4:6,  form  xxiv. ;  And  the  sd  A. 

^a„^(;ee    ^7  covts  with  the  sd  B.,  his  exs,  ads,  and  assns,  that  daring 

policy.  the  continuce  of  this  secy  it  shall  be  lawful  for  the  sd  B.,  his 
exs,  ads,  or  assns,  to  pay  all  premiums  and  moys  from 
time  to  time  payable  for  keepg  on  foot  the  sd  policy  intd  to 
be  granted  by  the  Mtge  Insce  Co,  and  also  at  any  time  or 
times  to  effect  and  to  pay  all  premiums  and  moys  for  effectg 
and  keepg  on  foot  any  other  similar  policy  or  policies  either 
in  the  same  or  any  other  office  in  substiton  for  the  sd  origl 
policy  in  such  mner  as  may  be  thought  fit,  and  that  all  moys 
expended  by  him  or  them  for  keepg  on  foot  the  sd  origl 
or  any  substituted  policy  as  afsd,  or  for  effectg  any  such 

substituted  policy,  with  intt  thron  at  the  rate  of per 

cent,  per  annum  from  the  time  when  the  same  shall  be 
expended,  shall  be  repd  by  the  sd  A.,  his  hrs,  exs,  ads,  or 
assns,  to  the  sd  B.,  his  exs,  ads,  or  assns,  on  demand, 
and  in  the  meantime  shall  be  a  chge  on  all  the  sd  premes 
hby  mtged ;  {Power  to  mtgor,  and  if  desired  to  mtgee  when 
in  posson,  to  grant  leases,  p.  46  ;  or,  clause  restrictg  statutory 
power  to  grant  leases,  p.  49] ;  [Clause  modifying  statutory 
power  of  sale,  p.  29] ;  Mtgee*s  indemnity  clause,  p.  61 ; 
{Apptmt  of  recer,  p.  54 ;  or  the  short  form  by  referee  to  the 
statute,  p.  69].    In  witness,  &c. 
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vm. 

SECOND    MOKTGAGE  (a)  of   Copyholds  (6)   ani  fmc.  Tin. 
reneivable  Leaseholds  (c).     A  Surety  joining  to 
covenant  for  Payment  of  principal  and  interest  (d). 
Varutions  where  the  mortgage  extends  to  Further 
Advances  (e). 

Parties,   A.,    mtgor,   1 ;   B.,   surety,   2 ;    C,   mtgee,   8 ; 
Recite  the  lease  as  in  a  convce  on  sale,  Vol.  I.,  p.  880,  settg 
out  the  peels  and  covi  for  renewal ;  The  devolon,  if  any,  of 
title  to  A.,  Vol.  I.,  p.  381 ;  The  prior  mtge,  p.  4,  settg  out 
the  a^signmt  of  the  leasehds,  subjt  to  redmon,  and  the  covt  to 
surrender  the  copyhds ;  Condonal  surrender  of  the  copyhds, 
p.  5  ;  Agreemt  for  loan,  p.  1,  or  for  further  advces,  p.  8  ; 
Agreemt  for  surety  to  join,  p.  3 ;   NOW   THIS   INDRE  Wiv 
'WITNETH,  conson,  rect,jt  and  sevl  covt  by  A.  and  B.for 
paymt  of  ppal,  and  intt  after  default,  p.  10,  form  m.,  or 
for  further  advces,  insert  the  various  in  forms  iv.  and  v., 
pp,  10  and  11,  mutatis  mutandis ;  Provd  always  that  the  ProTiao 
sd,  surety,  his  exs  or  ads,  shall  not  he  liable  under  the  covt  iinbJ[\°y  ^f 
or  covts  hinbfe  contd  to  pay  a  larger  sum  in  the  whole  in  sniety. 

(a)  As  to  the  risks  incident  to  a  second  mortgage,  see  2  Day.  Free., 
pt.  2,  p.  251,  infra ^  p.  192,  note  ;  and  as  to  the  consolidation  of  mortgages, 
see  ante,  p.  62,  note. 

(If)  As  to  enfranchisement,  see  Copyhold  Act,  1887,  s.  1. 

(c)  Renewable  leaseholds  should  be  mortgaged  by  assignment,  not  by  demise. 
In  the  case  of  ordinary  leaseholds,  if  the  first  mortgage  is  by  demise  there  is 
no  objection  to  a  second  mortgage  being  also  by  demise ;  see  2  Day.  Free., 
pt.  2,  p.  444,  note.  As  to  the  rights  of  a  mortgagee  of  a  renewable  lease  on 
purchase  of  the  reyersion  by  the  mortgagor,  see  Leigh  y.  Burnett ,  29  Ch.  D.  281 . 

(d)  As  to  the  law  of  suretyship,  see  the  notes  to  Bering  y.  Winckelsea, 
1  Wh,  &  Tu.  L.  C.  Bq.  and  to  Rees  y.  BerriTigton,  2  id, ;  2  Day.  Free.,  pt.  2, 
p.  608,  note,  p.  697,  note  ;  Clarke  y.  Ridley,  41  Ch.  D.  69.  As  to  the  rights 
of  the  surety  where  further  adyances  are  made,  see  Forbes  y.  Jaokson,  19 
Ch.  D.  615.  As  to  payment  of  interest  by  the  mortgagor  preyenting  the 
remedy  against  the  surety  from  being  statute  barred,  see  Me  JPotoers,  30  Ch. 
D.  291 ;  Lewin  y.  WiUon,  11  App.  Cas.  689 ;  Re  Frishy,  W.  K.  1889, 114, 
ante,  p.  10. 

(fi)  As  to  Beourities  for  further  adyances,  see  p.  84,  note. 
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PRIO.  Tin. 


Also  wit- 
neneth. 

ABsign- 
ment. 


Also  wit* 
nesseth. 


Covenant 
to  sur- 
render 
oopybolds 


respt  of  ppal  moys  and  intt  taken  togr  than  the  sum  of 

£ ,  with  intt  on  such  sum  at  the  rate  afsd  from  the 

time  of  demand  of  paymt  being  made  on  the  sd,  surety, 
his  exs  or  ads,  untU  paymt ;  AND  THIS  INDRE  ALSO 
WITNETH  that  in  further  psuance  of  the  sd  agreemt,  and 
for  the  conson  afsd,  the  sd  A.,  as  beneflcial  owner,  doth  hby 
assign  unto  the  sd  C,  leasehd  peels  by  referee,  VoL  I., 
p.  405,  "  togr  with  all  such  right  to  the  renewal  of  the  sd 

lease  of  the  day  of as  is  subsistg  by  virtue  of 

the  covts  and  provons  thrin  contd  or  orwise,"  habendum, 
subjt  to  the  prior  mtge,  p.  15,  note;  Provd  alwats,  and 
it  is  hby  agrd,  that  if  the  sd,  mtgor,  his  hrs,  exs,  ads,  or 
assns,  or  the  sd  surety,  his  hrs,  exs,  or  ads,  shall,  &c., 
continu-e  prove  for  redmon  for  leasehds,  p.  18,  form  n.,  or 
for  further  advces,  p.  19,  form  vi.,  addg  at  the  end,  "subjt 
nevs  to  the  rights  of  the  sd,  surety,  his  exs  or  ads,  in 
case  the  moys  hby  seed,  or  any  pt  thof,  shall  be  pd  by 
him  or  them  ;'*  AND  THIS  INDRE  ALSO  WITNETH 
that  in  further  psuance  of  the  sd  agreemt,  and  for  the 
conson  afsd,  the  sd  A.,  as  beneficial  owner,  doth  hby,  &c. 
covt  to  surrender  copyhds,  p.  77,  peels,  VoL  I.,  p.  402,  To 
THE  USE  of  the  sd  C,  his  hrs  and  assns,  condonfor  m>akg 
void  the  surrender,  p.  19,  form  v.,  "  and  subjt  also  to  the 

sd  condonal  surrender  of  the  day  of and  the 

moys  thby  seed : "  Declaron  of  trust  of  copyhds  tiU  surrender, 
p.  81,  ''  and  subjt  also  to  the  sd  condonal  surrender,  &c.,'* 
as  above,  and  power  of  attorney,  p.  81;  Covts  by  A.  for 
renewal,  dc.,  p.  45,  in  the  clause  as  to  assigng  the  renewed 
lease  to  the  mtgee  say,  ''  subjt  to  such  equity  of  redmon  as 
shall  then  be  subsistg  by  virtue  of  these  psnts,  and  subjt  to 

the  sd  indre  of  mtge  of  the day  of ,  and  the  moys 

thby  seed,  and  that  until  such  assignmt  shall  be  made  the 
sd  A.,  his  exs,  ads,  and  assns,  shall  stand  possed  of  the 

renewed  lease  subjt  to  the  sd  indre  of  mtge  of  the day 

of ,  and  the  moys  thby  seed  in  trust,  &c."  in  the  power 

to  the  mtgee  to  obtain  a  renewal  say,  ''  in  his  or  their  own 
name  or  names,  or  in  the  name  or  names  of  the  pson  or 
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psons  then  entled  to  the  moys  seed  by  the  sd  indre  of  mtge  vmo.  nn. 

of  the day  of or  orwise ;"  To  insure  and  repair 

if  appUcabley  p.  42,  form  xxm.,  or  p.  45,  form  xxnr. ;  Clause 
as  to  surplus  proceeds  of  a  sale  by  first  mtgee,  p.  80 ;  Mtgee's 
ifidemmiy  clause,  p.  61 ;  Provo  as  to  primary  UabUiiy 
between  A.  and  B,,  p.  88,  form  xv. ;  Provo  that  C  shall 
not  be  affected  by  sv>ch  declaron,  p*  88,  form  xyi.  ;  Declaron 
that  B.  shall  be  Uable  as  ppal  debtor,  p.  88|  form  xyn.  (a). 

9  In  witnesBi  &c.  (6). 

1 

I  


IX. 

MORTGAGE  of  Freeholds  and  Copyholds  (c).    A  piic.  ix. 
Prior  Mortgagee  of  the  Freeholds  joining  to 
Postpone  his  Security  (d). 

Parties,  A.,  mtgor,  1 ;  B.,  prior  mtgee,  2 ;  C,  mtgee,  8, 
Recite  mtge  by  A.  to  B.  of  freehds  settg  out  the  convce  and  Bedtais. 
provo  for  redmon,  VoL  L,  p.  878 ;  Admittce  of  A.  to  eopyhds, 
Vol.  L,  p.  872 ;  Agreemt  for  loan  from  C  to  -4.,  p.  1 ;  And 
WHAS  the  sd  B.  has  at  the  request  of  the  sd  A.  agrd  to 
postpone  his  afsd  secy  to  the  secy  intd  to  be  hby  effected  in 
mner  hinafter  appearg ;  First  testatum  as  in  Precedent  I.,  Wit- 

neBseth. 

(a)  Ab  to  the  right  of  the  mortgagor  (inclnding  any  person  denying  title 
under  the  original  mortgagor  or  entitled  to  redeem  ;  Ck)nY.  Act,  1881,  a.  2 
(Ti.) ;  Frevajt  v.  Smith,  20  Ch.  D.  724,  730)  to  inspect,  &c.,  title  deeds  in 
the  hands  of  the  mortgagee,  see  Cony.  Act,  1881,  s.  16  ;  33  Sol.  J.  707.  This 
section  applies  only  where  the  first  mortgage  was  made  after  1881 ;  s.  16, 
Bub-s.  (2). 

(&)  Notice  to  be  giyen  to  the  prior  mortgagee,  see  2  Day.  ?rec.,  pt.  2, 
p.  232.  As  to  the  effect  of  notice  with  regard  to  the  surplus  proceeds  of  a 
sale  by  the  prior  mortgagee,  see  West  London,  Jfo,,  Bank  y.  Bolianee,  J^e.^ 
Society,  27  Ch.  D.  187 ;  29  Ch.  D.  954. 

(<?)  See  Copyhold  Act,  1887,  s.  1. 

(d)  As  to  a  promise  by  the  mortgagor  being  implied,  to  indemnify  the 
mortgagee  against  any  loss  resulting  from  the  postponement  of  his  security, 
see  JSx  parte  Ford,  16  Q.  B.  D.  305  ;  as  to  the  risks  incident  to  a  second 
mortgage,  see  the  references  aboye,  p.  87. 
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p«io.  IX.  Covt.  by  A.  for  paymt,  p.  9,  and  intt  after  default,  p.  10; 

Ak^t-    AND  THIS  INDEE  ALSO  WITNETH  that  in  further 

neaseth.      psuance  of  the  sd  agreemt,  and  for  the  conson  afsd,  the  sd  B., 

Grant.       Bs  mortg^agee>  doth  hby  at  the  request  of  the  sd  A.  grant  and 

/  rele  (a),  and  the  sd  A.,  as  beneficial  owner,  doth  hby  grant 

I "         and  confirm  unto  the  sd  C,  peels.  Vol,  /.,  pp.  402  et  seq,, 

1 1         /^     Habendum  to  C.  in  fee,  p.  16,  dischgd  from  the  sd  sum  of 

£- ,  the  prior  mtge  debt,  and  all  intt  due  and  to  grow 

due  for  the  same  and  every  pt  thof  resply,  and  from  all 
claims  and  demands  under  or  by  virtue  of  the  hinbfe  recited 

Proviso  for  indre  of  the day  of ,  but  subjt  to  the  provo  for 

tion.™^  redmon  hinafter  contd :  Provo  for  redmon,  p.  17,  the  re- 
convce  to  be,  ''  to  the  use  of  the  sd  B.,  his  hrs  and  assns, 
or  as  he  or  they  shall  direct,  subjt  to  such  right  or  equity  of 
redmon  as  the  same  premes  wd,  if  these  psnts  had  not  been 
exted,  have  been  for  the  time  being  subjt  to  by  virtue  of 

the  hinbfe  recited  indre  of  the day  of on  paymt 

of  the  moys  thby  seed,  and  with  the  same  power  of  sale  and 
other  powers  and  authorities  in  all  respts  as  wd  have  been 
subsistg,  or  might  have  been  exercised,  if  these  psnts  had 

wito^tb  ^^^  ^^^^  ^^^^ '  "  ^^^  ^^^^  INDRE  ALSO  WITNETH 
'  that  in  psuance  of  the  sd  recited  agreemt,  and  for  the  conson 

afsd,  Govt  by  A.  to  surrender  copyhds  to  the  use  of  C,  subjt 
to  redmon  as  in  Precedent  m.,  p.  77  (6) ;  Dechn  of  trust  till 
surrender,  p.  81 ;  Covt  to  insure  and  repair  if  appropriate, 
CUnae  as  p.  42,  form  xxiH.  or  p.  45,  form  xxrv. ;  Provd  AiiWAYs  and 
pr^ecU  *  ^*  ^s  ^^y  ^8^^  *^^  decld  that  if  on  a  sale  of  the  sd  freehd 
ofsaie  of  premes  hby  mtged  or  any  pt  thof  under  the  power  of  sale 
(e).  vested  in  the  sd  C,  his  exs,  ads,  or  assns,  by  virtue  of  these 


(fl)  If  the  prior  charge  were  equitable  only,  it  would  be  sufficient  to  insert 
a  clause  postponing  it  as  in  Precedent  XLTLfii^fra,  in  lieu  of  the  prior  mort- 
gagee being  made  a  conveying  party. 

(J)  If  it  were  not  for  the  special  form  of  the  proviso  for  redemption  of  the 
freeholds  in  this  case,  arising  from  the  existence  of  the  mortgage  to  B.,  the 
covenant  would  be  to  surrender  the  copyholds  subject  to  redemption  as  in 
form  v.,  p.  19. 

(0)  Compare  form  Zll.,  p.  30. 
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psnts,  and  the  statute  in  that  behalf,  there  shall  remain  any  '»a-  ^l 
surplus  after  the  dischge  of  all  moys  hby  seed,  such  surplus 
shall  be  pd  to  the  sd  B.,  his  exs,  ads  or  assns  as  such  mtgee 
or  mtgees  as  afsd,  whose  rect  shall  be  a  suffib  dischge  for  the 
same ;  Mtgee's  indemnity  clause,  p.  61.    In  wttness,  &c. 
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MORTGAGE  in  Fee  by  Two  Persons  under  a  joint 
Power  of  Appointment,  subject  to  prior  Charges. 
The  Principal  to  be  repaid  by  Instalments. 

Parties,  A.  and  B.,  mtgors,  1 ;  C,  mtgee,  2 ;  Whas  by  an  Beciuls. 
indre  dated,  &c,,  and  expd.,  &c.,  the  hereds  hinafter  appted  and  SetUemeni. 
assured,  togr  with  other  hereds,  were  assured  and  limd  subjt 

to  certn  annies  or  rent-chges  of  £ and  £ ,  and  the 

powers  and  remedies  and  terms  of  yrs  for  securg  the  same 
thrin  mentd,  and  to  an  indre  of  mtge  dated,  &c.,  and  expd, 

&c.,  for  securg  the  sum  of  £ and  intt,  or,  "  subjt  to  the 

chges  and  incumbces  wch  are  specified  in  the  schdle  hto," 
to  such  uses,  &c.,  settg  oat  fvUy  the  jt  power  of  apptmt  to  A. 
and  B,,  and  in  default  of  and  subjt  to  any  such  apptmt  to 
the  use  of  the  sd  A.  and  his  assns  during  his  life,  witht 
impeachmt  of  waste,  with  remr  to  the  use  of  the  sd  B.  and 
his  assns  during  his  life  witht  impeachmt  of  waste,  with 
divers  remrs  over;  Agreemt  for  loan  to  A.  and  B.  p.  1. 
NOW  THIS  INDRE  WITNETH,  &c.,  Cmson,  rect ;  Jt  Wit- 
and  sevl  covt  by  A.  and  B.  for  paymt  of  ppal  and  intt  after  ^""  ^ 
defaaU,  p.  10.    AND  THIS  INDRE  ALSO  WITNETH  for  w- 


ment. 

afsd,  the  sd  A.  and  B.,  as  beneficial  owners  (d),  in  exercise  of  witneewtii. 


that  in  further  psuance  of  the  sd  agreemt  and  for  the  conson  _    , 

Fnrther 


(jbT)  This  implies  absolute  oovenants  for  title  by  each  mortgagor  as  to  the 
entirety  of  the  property,  see  p.  65,  note. 
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FEwj.  X.    the  sd  recited  power,  and  of  every  or  any  oiher  power  in 

Appoint-     this  behalf  enablg  them,  do  hby  appt,  and  by  virtue  of  their 

ment^and    yespive  estes  and  intts  and  by  way  of  further  assurce  do  hby 

grant  and  confirm  unto  the  sd  C,  peels,  Vol.  I.,  pp.  402 

Haben-       ^f  g^q^ .  habendum  to  B,  in  fee  eiibjt  to  redmon,  p.  15,  sub- 

etitutgfor  the  words  in  note,  '*  subjt  to  the  sd  annies  or  rent- 

chges  of  £ and  £ ,  and  to  the  powers  and  remedies 

and  terms  of  yrs  for  securg  the  same  and  to  the  sd  mtge  of 

the day  of ,  and  the  sum  of  £ thereby  seed, 

and  the  intt  now  due  and  henceforth  to  become  due  for  the 

same,"  or,  **  subjt  to  the  chges  and  incumbces  specified  in 

ProTiaofor  the  schdle  hto  ;  "  Provofor  redmon,  p.  20, /orwi  xi.,  "  subjt 

Son"^      to  the  sd  prior  chges  or  incumbces  hinbfe  mentd  or  referred 

to,  and  to  wch  the  mtge  hby  made  is  hinbfe  expd  to  be 

subjt,  or  such  of  them  as  shall  be  subsistg ;  '*  Provo  for 

Payment    paymt  by  instalmis,  ''  by  the  sd  A.  and  B.,  or  either  of 

nwntf**     them,  their  or  either  of  their  hrs,  apptees,  exs,  ads,  or 

assigns,"  p.  88,/orm  vi.,  with  the  addon  offormix.,  p.  85,  see 

also  forms  vn.  and  vin. ;  Jt  and  sevl  covts  by  A.  and  B.,for 

insurce  and  repair  if  appropriate,  p.  42,  form  xxin.  or  p.  45, 

ProTision   form  XXIV.,  muta4;is  mtUandis,  and  it  is  hby  agrd  and  decld 

M  to  sales.  ^Y^^^  j^y  g^g  ^£  ^jjg  g^  premes  hby  mtged  or  any  pt  thof 

under  the  power  vested  in  the  sd  C,  his  exs,  ads,  or 
assns  by  virtue  of  these  psnts,  and  the  statute  in  that 
behalf,  may  be  made  either  subjt  to  or  dischged  from  all  or 
any  pt  or  pts  of  the  sd  prior  chges  and  incumbces  subjt  to 
wch  the  sd  premes  are  hby  mtged,  and  in  the  last-mentd 
case  upon  the  terms  of  the  same,  or  any  of  them,  or  any 
pt  or  parts  thof  resply,  being  pd  off  or  pchased  out  of  the 
pchase-moy  of  the  hereds  sold,  or  being  provd  for  by 
paymt  into  court  under  the  statute  in  that  behalf  (6)  or 
upon  the  terms  of  any  investmts  being  made  [or  of  any 
govemmt  or  other  life  anny  or  annies  being  pchased] 
out  of  such  pchase-moys,  or  upon  any  other  terms  of  in- 

(a)  Ab  to  the  power  of  sale  where  the  mortgage  money  is  repayable  by 
instalments,  see  p.  24,  note. 
(fi)  Bee  the  Cony.  Act,  1881,  s.  6. 
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demnity  agst  the  sd  chges  and  incambces,  or  any  of  them,   '■■^  <* 
or  any  pt  or  pts  thof  resply,  wch  the  sd  C.  his  exs,  ads,  or 
assns,  shall  think  fit  [ClaiMe  a$  to  surplus  proceeds  of  a 
sale  by  prior  mtgees,  p.  80 ;]  Mtgee's  indemnity  clause,  p.  61. 
In  wrrxEss,  <&c.  (c). 

I8chdie.2 


ZI. 

MORTGAGE  by  Husband  and  Wife  married  Before  ^ww.  ". 
the  Mabried  Women's  Peoperty  Act,  1882,  of  the 
Freeholds  of  the  latter  to  secure  the  Husband's 
Debt.    Variations  where  the  Equttt  of  Bedemp- 
TioN  is  limited  to  the  Husband  (d). 

Parties,  A.,  and  B.,  his  wife,  1 ;  C,  mtgee,  2.    Recital  o/*Recitab. 
seisin  in  fee  of  A.  and  B.  in  right  of  the  latter  as  in  a  eon^ 
veyce  on  sale,  Vol.  I.,  p.  885,  form  m. ;  agreemt  for  loan 
to  A.,  p.  1 ;  [And  whas  the  sd  A.,  and  B.  his  wife,  are 


((B)  Bee  p.  89,  note  (J). 

(<Q  As  to  the  legal  status  of  married  women,  and  their  powers  of  disposing 
of  property,  and  contracting,  prior  to  and  since  the  Married  Women's  Pro- 
perty  Act,  1882,  see  Vol.  1.,  pp.  518-525,  notes. 

The  Precedent  in  the  text  is  for  a  case  in  which  the  wife*8  power  of  dis-  Powen  of 
position  is  governed  by  the  old  law,  ».&.,  where  she  was  married,  and  her  title  married 
to  the  property  accrued,  before  1883.    But  although  the  old  law  applies  as  ▼omen  as 
regards  the  wife's  power  of  disposition,  the  new  law  applies  as  regjcu^  her  *o  property 
power  of  contracting,  and  she  may  subsequently  enter  into  all  the  usual  S^JT'*" 
mortgage  covenants,  whether  for  payment,  for  title,  or  otherwise,  as  if  she 
were  ?kfeme  sole,  to  the  extent  of  her  existing  or  after-acquired  separate  pro- 
perty (subject,  however,  to  the  restricted  construction  which  the  late  Act  has 
received,  see  YoL  I.,  p.  623,  note)  ;  and  she  is  in  this  Precedent  made  so  to 
covenant. 

The  deed  must  be  acknowledged  by  the  wife  ;  see  as  to  acknowledgement, 
Vol.  I.,  p.  518,  note. 

The  next  Precedent  is  of  a  mortgage  by  a  married  woman  as  a  feme  Mle 
under  the  new  law, 
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mo,  XI,  desirous  and  have  agrd  that  the  sd  hereds  and  the  equity  of 

Agreement  redmon  thof  subjt  to  the  mtge  intd  to  be  hby  made  shall  be 

Sred?m*^^°^^  and  assured  to  the  use  of  the  sd  A.,  his  hrs  and 

tion  shall    assns,  in  mner  hinafter  expd,  to  the  intent  that  the  same 

to  h^band-  ^^7  become  his  and  their  absolute  ppty,  freed  and  for  ever 

dischged  from  all  right,  title,  intt,  or  claim  of  the  sd  B., 

her  hrs  or  assns  (a)]  :  NOW  THIS  INDRE   WITNETH 

that  in  psuance  of  the  sd  agreemt,  Consort,  p.  8,  form  i. ; 

Jt  and  sevl  covts  by  A.  and  B,  for  payment,  p.  10,  form  in. ; 

^ethf"  ^^^  ^^^^  INDRE  ALSO  WITNETH  that  in  further 
psuance  of  the  sd  agreemt  and  for  the  conson  afsd  the  sd  B., 
as  beneficial  owner  (b),  with  the  concurrce  of  the  sd  A.,  doth 

Grant.  hby  grant,  and  the  sd  A.,  as  beneficial  owner  (b),  doth  hby 
grant  and  confirm  unto  the  sd  G.  peels,  Vol.  L,  pp.  402  et  seq.  ; 

ProYieo  for  habendum,  p.  15 ;  Pbovd  always,  and  it  is  hby  agrd  that  if 

tioiL™^'     tb^  sd  A.  or  the  sd  B.  his  wife  or  their  respive  hrs,  exs,  ads, 

or  adsns,  shall  on  the  day  of  next  pay,  &c., 

continue  provo  for  redmon,  p.  17,  "at  the  cost  of  the  pson 
or  psons  requirg  the  same  reconvey  the  sd  premes  hby 
mtged  to  the  use  of  the  sd  B.,  her  hrs  or  assns,  or  as  she 
or  they  shall  direct  [or,  to  the  use  of  the  sd  A.,  his  hrs  or 
assns,  or  as  he  or  they  shall  direct,  to  the  intent,  die.,  as 
above  in  the  recital] ; "  Add  a  declaron  if  appropriate  that  A. 
or  B.  and  the  mortged  premes,  a^cdg  to  the  intention,  shaU 
be  prima/rily  liable  to  the  paymt  of  the  mtge  moy,  p.  87,  form 
XIV.  or  p.  88,  form  xv.,  mutatis  mutandis ;  and  provo  that 
this  declaron  shall  not  affect  the  mtgee,  p.  88,  form  xvi. ;  Jt 
and  sevl  covts  by  A,  and  B.  to  insure  and  repair  if  appro- 
priate,  p.  42,  form  xxm.  or  p.  45,  form  xxiv.,  mutatis  mutan^ 


{a)  Ab  to  the  reason  for  inserting  this  express  recital  of  the  intention,  see 
JaeJuon  v.  Innei,  1  Bligh,  104  ;  Re  BeUon,  12  flq.  663  ;  2  Dav.  Prec.,  pt.  2, 
p.  40.  The  trani£Eer  of  the  equity  of  redemption  to  the  hnsband  will  not 
increase  the  stamp,  see  the  Stamp  Act,  1870,  s.  Ill ;  2  Day.  Prec.,  p.  2,  pp. 
268,  687,  notes. 

(fi)  This,  by  the  Cony.  Act,  1881,  s.  7  (3),  implies  coyenants  for  title  by 
the  hnsband  as  to  the  acts  of  himself  and  his  wife,  &c.,  see  Vol.  L,  p.  427, 
note  ;  and  by  the  wife,  as  2k  feme  solet  in  respect  of  her  separate  property. 
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dis  ;  Mortgee^s  indemnify  clause,  p.  61 ;  And  the  sd  B.  doth  '"^°- 
hby  declare  that  all  the  covts  on  her  pt  hinbfe  contd  are  DedAntion 
intd  to  operate  in  relon  to  and  to  bind  all  the  septe  este  and  JJ,^J|^' 
pptj  to  wch  she  is  now  or  may  hrafter  become  entled  at  law  binding  ber 
or  in  equity,  or  have  power  to  dispose  of  or  bind,  whether  J^JS^. 
under  the  provons  of  the  Married  Women's  Ppty  Act,  1882, 
or  orwise  howsoever.    In  witness,  &c. 


MORTGAGE  by  a  Mabried  Woman  of  Leaseholds  nmo.  xn. 
which    are    her    Separate    Property    under   the 
Married    Women's    Property    Act,    1882  (c). 
Variations,  where  the  Husband  joins  to  Confirm 
the  Wipe's  Title  and  to  Covenant  (d). 

Pasties,  A.,  married  woman,  1 ;  [B.,  husbd,  2 ;]  C,  mtgee, 
8.  Recite  lease,  and  assignmt  thqf  to  ike  wife  since  1882,  as 
in  a  convce  on  sale,  see  Vol.  I.,  pp.  880,  381,  the  conson  moy 
for  the  assignmt  being  stated  to  be  pd,  "  out  of  moys  belongg 
to  the  sd  A.  as  her  septe  ppty  independently  of  her  sd 
husbd  "  {e) ;  Agreemt  for  loan  to  A.,jp.l;  \Agreemt  of  B. 

(jc)  When  a  married  woman  executes  a  mortgage  of  her  leasehold  property 
there  is  no  obligation  on  the  mortgagee  to  enquire  whether  a  settlement  was 
made  on  her  marriage,  Lloyd*  Banking  Ck>,  y.  Jone$,  29  Ch.  D.  221,  230. 

(rf)  See  p.  93,  note.    Where  the  title  of  the  wife  (whenever  married),  Concnr- 
aiose  after  1882,  her  power  of  disposition  is  absolute,  and  her  husband's  con-  rence  of 
currence  is  unnecessary ;  but  his  confirmation  may  be  desirable  in  case  of  husband, 
the  possibility  of  his  having  a  lien  by  reason  of  the  properi:y  having  been 
acquired  with  his  money,  or  of  some  subsequent  disposition  by  the  wife  in 
his  favour;  though  an  adverse  equity  of  this  nature  would  not  prevail 
against  the  mortgagee  if  he  gets  the  legal  estate  and  the  deeds  and  there  is 
nothing  to  put  him  on  enquiry.     In  any  case  the  husband,  if  willing,  should 
generally  be  made  a  party  to  covenant,  even  where  the  loan  is  made  to  the 
wife. 

(e)  It  will  be  better  to  show  by  the  recitals  that  the  wife's  title  accrued 
after  1882,  either  by  reciting  the  deed  or  will  under  which  it  arose,  or  by  a 
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FMojii.  to  join,  p.  8 ;]  NOW  THIS  INDRE  WITNETH,  &c., 
Wit-  eonson,  p.  8,  form  i.,  covt  by  A.  for  paymt,  p.  9,  and  intt 

nesseih.      ^y^^^  defatUtf  p.  10,  [oT  jt  and  sevl  covts  by  A.  and  B.  for 
fo7JI^*    P^mt,  p.  10,  form  m. ;]  AND    THIS    INDRE   ALSO 
ment.        WITNETH,  that  in  psnance,  &c.,  and  for  the  conson  afed 
^^^^    the  sd  A.,  as  benefldal  owner  (a),  doth  hby  demise  [and  the 
Demiae      ^^  ^'*  ^  heneflcial  owner  (a),  doth  hby  confirm]  unto  the  sd 
C,  peels  by  referee  to  lease,  Vol.  /.,  p.  406,  habendum,  p.  15  ; 
PiroTiBo  for  Pbovd  alwats,  and  it  is  hby  agrd  that  if  the  sd  A.,  her  hrs, 
^°^^'      exs,  ads,  or  assns  [or  the  sd  B.,  his  hrs,  exs,  or  ads],  shall, 
&c.,  provo  for  redmon  and  reconvyce  to  A.,  "  as  her  septe 
ppty  independently  of  her   sd  husbd,'*  p.  18,  form  n. ; 
Decla/ron  of  trust  by  A.  of  nominal  reversion  and  power  of 
attorney,  p.  82 ;  [//*  JB.  joins,  add  declon,  if  appropriate,  as 
to  primary  liability  to  the  mtge  debt,  dtc,  as  in  last  Prece- 
dent :'\  Covt  by  A.  \pr  jt  and  sevl  covts  by  A.  and  B.]  to 
insure  and  repair  if  appropriate  (b),  p.  42,  form  xxiu.  or 
p.  ^6,  form  xxrv.,mviatis  mutandis ;  Mtgee's  indemnity  clause, 
p.  61 ;  Clause  as  to  A.^s  covt  bindg  her  septe  este  as  in  last 
Precedent,  p.  95.    In  witness,  &c. 


simple  recital  of  her  seisin  or  ownership  referring  to  the  deed  or  will,  which 
may  run  as  follows  : — 

wtfe'^titie  "  Whas  the  sd  A.  is  seised  or  entled  in  fee  simple  in 
to  her  posson,  or,  *  is  possed  or  entled,'  as  her  septe  ppty  indepen- 
^j^l^*      dently  of  her  sd  husbd,  of  or  to  the  hereds  hby  assured, 

free  from  incumbces,  under  an  indre,  &c.,  or,  *  the  will  of 

X.,'  &c." 

(a)  This  implies  the  same  eoyenants  as  in  the  last  Precedent,  see  p.  94, 
note. 
(()  See  p.  83,  note  (^). 
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MORTGAGE  of  Freeholds,  Copyholds  (c),  and  »»c.  xiu. 
Leaseholds  }iM  under  several  lea>ses,  by  the  Trus- 
TEES  of  a  Will  {d).  Proviso  limiting  the  Lia- 
bility of  the  Tenant  for  Life,  who  Covenants 
for  payment  of  the  mortgage  Money,  as  between 
Himself  and  the  Estate.  Powers  of  Leasing 
reserved  to  the  Donee  of  the  Powers  of  Leasing 
contained  in  the  Will  by  reference  to  stich 
powers  («). 

Parties,  A.  and  B.,  trees,  1 ;  C,  tenant  for  life,  2 ;  D.,  E., 
and  F.,  mtgees,  8.  Recite  leases,  Vol.  I,,  p.  880  ;  And  Recitals. 
devolon  {if  any)  thof  to  X.,  Vol.  I,,  p.  881 ;  Will  of  X., 
devisg  his  freehds  to  uses  in  strict  settlemt,  under  wch  C  is 
tenant  for  life,  noticing  shortly  the  powers  in  the  will  for 
grantg  leases,  and  settg  out  a  power  to  the  trees  to  raise  moy 
by  mtge  in  fee,  with  or  witht  power  of  sale,  with  the  consent 
of  the  tenant  for  life,  if  of  full  age,  for  certain  pposes,  and 
clause  provdg  that  the  mtgee  shall  not  be  bound  to  see  whether 
the  moy  is  wanted,  or  whether  more  than  enough  is  raised, 
devise  of  copyhds  and  bequest  of  leasehds  to  A,  and  B.  upon 


(e^  As  to  enfranchisement,  see  Copyhold  Act,  1887,  s.  1. 

(d)  Powers  of  mortgaging  settled  estates  for  some  porposes  are  given  to  Powers  of 
tenants  for  life  nnder  settlements,  past  or  future,  bj  the  Settled  Land  Act,  mortgaging 
1882  ;  see  the  next  Precedent  and  the  note  thereto.    It  is  assumed  that  the  onder  Set- 
mortgaging  powers  in  this  Precedent  are  for  purposes  other  than  those  pro-  y^  \q^ 
Tided  for  by  the  Act,  in  which  case  they  are  kept  alive  by  the  Act,  ss.  56  and 

57  ;  if  they  were  for  the  same  purpose,  the  consent  of  the  tenant  for  life 
would,  under  s.  56  (2),  be  necessary  to  their  exercise. 

(e)  The  powers  of  sale  and  leasing  in  the  will,  as  well  as  those  rested  in  As  to  keep- 
the  tenant  for  life  by  the  Settled  Land  Act,  1882  (see  s.  20  (2)  ii.),  would  ing  aliye 
be  subject  to  the  mortgage,  unless  expressly  kept  alive  so  as  to  override  it ;  leasing 
this  is  done  in  this  Precedent  as  regards  the  leasing  powers  in  the  will,  and  P^""^^- 

it  might  also  be  done  as  regards  those  in  the  Act  if  the  power  to  take  a  pre- 
mium were  excluded.  The  Ck>nv.  Act,  1881,  s.  18,  giving  leasing  powers  to 
mortgagors  in  possession,  is  apparently  not  applicable. 

K.E. — VOL.  II.  n 
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nwa.  Mil,  trusts  correspondg  to  the  uses  of  the  freehds,  apptmt  of  A.  and 
B.,  exors ;  Death  of  X.,  dc,  and  probate,  Vol.  /.,  p.  889  ; 
Tliat  X.  died,  *'  seised  of  the  freehd  hereds  intd  to  be  hby 
mtged  for  an  este  of  inhance  in  fee  simple,  and  seised  of  or 
entld  to  the  copjhd  or  customary  hereds  intd  to  be  hby 
mtged  for  an  este  of  inhance  to  him  and  his  hrs,  accdg  to 
the  customs  of  the  sevl  manors  of  wch  the  same  are  resply 
j^KTwment  holden ;  "  And  whas  the  sd  A.  and  B.  have  determined,  at 
the  request  of  the  sd  C,  and  in  exercise  of  the  sd  recited 

power,  to  borrow  the  sum  of  £ ,  and  the  sd  D.,  E.,  and 

F.,  have  agrd  to  advce  the  same  out  of  moys  belonging  to 

them  on  a  jt  acct  upon  havg  the  repaymt  thof,  with  intt  at 

the  rate  hinafber  mentd,  seed  in  mner  hinafter  appearg: 

Wit^^^      NOW  THIS  INDRE  WITNETH,  that  in  conson  of  the 

sum  of  £ ,  upon  the  exon  of  these  psnts,  pd  by  the  sd 

D.,  E.,  and  F.,  to  the  sd  A.  and  B.,  at  the  request  of  the  sd 

C,  rect,  covt  by  C.  to  pay  ppal,  and  intt  after  default  as  in 

Further      Prec.  II.,  p.  75 ;  AND  THIS  INDRE  ALSO  WITNETH, 

wi  nesse     ^j^^^  ^  further  psuance  of  the  sd  agreemt,  and  for  the 

conson  afsd,  the  sd  A.  and  B.,  as  trees  (a),  at  the  request  of 

the  sd  C,  and  in  exercise  of  the  sd  power  contd  in  the  sd 

will  of  the  sd  X.,  and  of  every  other  power  in  this  behalf 

Appoint-     enablg  them,  do  hby  appt  (b),  and  the  sd  C.  as  beneficial 

freeholds,    owner  (c),  doth  hby  confirm,  freehd  peels,  see  Vol.  I.,  p.  402, 

To  use        et  seq. ;  To  the  use  of  the  sd  D.,  E.,  and  F.,  their  hrs  and 

ofmort-      assigns,  subjt  to   the  provo   for  redmon  hinafter   contd: 

5^^^      AND  THIS  INDRE  ALSO  WITNETH,  that  in  further 

witnesaeth.  psuance  of  the  sd  agreemt,  and  for  the  conson  afsd,  the  sd 


Implied  (a)  These  words  imply  the  usual  covenants  by  A.  and  6.  against  incnm- 

oovenants     branoes  to  all  the  property,  and  full  covenants  by  C.  for  title  as  to  the  free- 
for  title.      holds  and  leaseholds,  and  also  probably  as  to  the  copyholds,  though  there 

may  be  a  doubt  as  to  the  effect  in  this  respect  of  a  covenant  by  one  person 

that  other  persons  shall  surrender  ;  see  as  to  implying  covenants  for  title, 

p.  66,  note. 
(&)  The  trustees  having  no  estate  in  the  freeholds,  the  mortgage  is  made 

by  appointment ;  if  the  legal  estate  were  in  the  trustees,  the  mortgage  would 

be  in  the  usual  form  of  a  conveyance  by  grant. 
(6-)  See  note  (a)  »upra. 
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A.  and  B.  as  trees  (rf),  at  the  request  of  the  sd  C,  and  in  «"•  »««• 
exercise  of  the  sd  power  contd  in  the  sd  will,  and  of  every 
other  power,  &c.,  do  hby  demise  {e),  and  the  sd  G.  as  bene-  DemiNof 
flcial  owner  (d),  doth  hby  confirm,  unto  the  sd  D.,  £.,  and 
F.,  Uasehd  peels,  by  referee  to  leases,  VoL  I.,  p.  406  ;  haben- 
dum,  p.  15  ;  Prove  for  redmon,  p.  18,  form  nr.,  "  if  the  sd  Vttmm  for 
A.  and  B.,  or  other  the  trees  or  tree  for  the  time  being  oi^g^^ 
the  sd  recited  will,  or  the  sd  C,  his  hrs,  exs,  or  ads,  or  any 
other  pson  or  psons  interested  in  the  equity  of  redmon  of 
the  sd  premes  hby  mtged,  shall,  &c,  and  the  reconvce  to  be, 
**  at  the  cost  of  the  pson  or  psons  requirg  the  same,"  the 
freelids  to  be  reconveyed,  *'  to  the  uses  upon  the  trusts,  and 
subjt  to  the  powers  and  provons  to,  upon,  and  subjt  to  wch 
the  same  stood  limd  by  virtue  of  the  sd  recited  will  immedly 
before  the  exon  of  these  psnts,  or  such  of  them  as  shall  be 
subsistf(,"  the  leasehds  to  be  surrendered,  *'  to  the  sd  A.  and 
B.,  their  exs,  ads,  or  assigns,  or  other  the  trees  or  tree  for 
the  time  being  of  the  sd  recited  will  upon  the  trusts,  and 
subjt  to  the  powers  and  provons  to,  upon,  and  subjt  to  wch 
the  same  were  held  by  virtue  of  the  sd  recited  will  immedly 
before  the  exon  of  these  psnts,  or  such  of  them  as  shall  be 
subsistg ;  "  Declon  of  trust  of  7wminal  reversion  of  each  lease, 
p.  82 :  AND  THIS  INDRE  ALSO  WITNETH,  that  in  Farther 
further  psuance  of  the  sd  agreemt,  and  for  the  conson  afsd,  ^ 
the  sd  A.  and  6.,  as  trees  (d),  at  the  request  of  the  sd  C, 
and  in  exercise  of  the  power  contd  in  the  sd  will,  and  of 
every  other  power,  &c.,  do  hby  resply  covt,  and  the  sd  C.  OoTeiumt 
as  beneficial  owner  {d)  doth  hby  also  covt  with  the  sd  D.,  der  copy-' 
E.,  and  F.,  their  hrs  and  assigns,  that  they,  the  sd  A.  and  ^^'^ 
B.,  or  the  survor  of  them,  or  his  hrs,  and  all  other  necy 
pties,  if  any,  rest  of  covt  to  surrender,  subjt  to  redmon,  as  in 
Prec.  in.,  p.  77 ;  Declon  of  trust  of  copyhds  for  mtgees  till 
surrender,  p.  81 ;  {^Declon  that  moy  belongs  to  mtgees  on  a  jt 
acct,  p.  87 :]  Provd  always,  and  it  is  hby  agrd,  that  as  P»»i*5^ 

to  privliiiry 

(d)  See  note  (a),  last  page. 

(«)  As  to  mortgages  of  leaseholds  by  demise,  see  above,  p.  81,  note. 
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MORTGAGES. 


PBia  xm. 

liabUity  of 
mortgaged 
premiBeB. 


Power  of 
leaaing  (a). 


Covenant 
by  mort- 
gagees to 
concur  in 
le<ise8. 


between  the  sd  C,  his  hrs,  exs,  and  ads^  and  the  sd  mtged 
heredsy  the  sd  hereds  shall  be  the  primary  secy  for  the  moys 
hby  seed,  but  this  provo  shall  not  affect  the  sd  D.,  E.,  and 
F.,  their  exs,  ads,  and  assigns,  or  their  right  to  resort  to^ 
and  enforce  their  sevl  sees  and  remedies  for  recoverg  the 
moys  hby  seed  agst  the  sd  hereds  or  the  sd  C,  his  hrs,  exs, 
and  ads  psonally,  in  such  order  or  mner  as  they  may  think 
fit ;  Govt  by  A.  cmd  B.  to  insure  and  repair,  if  appropriate, 
p.  42,  or  p.  45 :  Pbotd  alwats,  and  it  is  hby  agrd,  that  it 
shall  be  lawful  for  the  sd  C,  or  other  the  pson  or  psons 
who  shall  from  time  to  time  be  the  donee  or  donees  of  the 
powers  of  leasg  contd  in  the  sd  recited  mU  at  any  time  or 
times  hrafber  before  the  sd  D.,  E.,  and  F.,  their  hrs,  exs, 
ads,  or  assigns,  shall  have  either  sold  or  entered  into  posson 
of  the  whole  of  the  sd  premes  hby  mtged,  or  have  foreclosed 
the  equity  of  redmon  thof,  to  exercise  over  the  whole,  or  any 
pt  thof  wch  shall  not  have  been  sold,  or  entered  into  posson 
of,  all  or  any  of  the  sd  leasg  powers  contd  in  the  sd  will  in 
the  same  mner  as  if  these  psnts  had  not  been  exted,  and  so 
that  every  such  lease  shall  be  bindg  on  the  sd  D.,  E.,  and 
F.,  their  hrs,  exs,  ads,  and  assigns,  witht  their  consent  to  or 
concurrce  thrin :  Covt  to  deliver  the  counterpts  of  the  leases 
to  the  mtgees,  p.  48 :  And  the  sd  D.,  E.,  and  F.  do  hby 
covt  with  the  sd  A.  and  B.,  their  hrs,  exs,  ads,  and  assigns, 
that  they,  the  sd  D.,  E.,  and  F.,  their  hrs,  exs,  ads,  or 
assigns,  will,  at  the  request  and  cost  of  the  donee  or  donees 
for  the  time  being  of  the  sd  sevl  powers  of  leasg  contd  in 
the  sd  will,  concur  in  any  and  every  such  lease  of  the  sd 
copyhd  or  leasehd  premes  hby  mtged,  or  any  pt  or  pts  thof, 


Leasing  (a)  T^^  leasing  powers  might  be  kept  alive  in  equity  as  against  the  mort- 

powers  gagees  by  a  mere  declaration  to  that  effect.  The  object  of  this  formal  power 
kept  alive.  |g  to  enable  the  donee  to  give  the  legal  estate  to  the  lessee  by  means  of  an 
appointment  operating  under  the  Statute  of  Uses ;  but  as  copyholds  and 
leaseholds  are  not  within  the  Statute  of  Uses,  a  lease  of  them  granted  by  the 
donee  of  the  power  without  the  concurrence  of  the  mortgagees,  would  take 
eflfect  in  equity  only,  as  against  them,  and  a  covenant  by  the  mortgagees  to 
concur  in  such  leases  is  therefore  added. 
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for  the  ppose  of  giving  the  legal  este  in  the  demised  premes  ^^'^^  x™- 
to  the  lessee  or  lessees  (h) :  Pboyd  always,  and  it  is  hby  Trustees 

agrd  that  the  sd  snm  of  £ hby  seed  and  the  intt  thof  "^*  *^^ 

shall  not  constitute  a  debt  from  and  shall  not  be  recoverable  lisbie. 
agst  the  sd  trees,  or  either  of  them,  their,  or  either  of  their 
hrs,  exs,  or  ads  psonally.     Mtgee^s  indemnity  clause,  p.  61. 
In  witness,  &c. 


XIV. 

MORTGAGE  of  SETTiiED  Freeholds  by  the  Tenant  prec.  xit. 
FOB  life  for  raising  money  required  for  Enfran- 
ghisement  of  copyholds,  or  for  EQUALmr  of 
Exchange  or  Partition,  under  the  powers  of  the 
Settled  Land  Act,  1882  (c).  The  Tenant  for 
Life  covenants  for  Payment. 

Parties,  A.,  tenant  for  life,  1 ;  B.  and  C,  trees,  2 ;  D., 
nUgee,  8.    Recite  the  settlemt  and  events  by  virtue  of  wch  A.  Bedtak. 

(})  The  power  of  sale  in  the  Conv.  Act,  1881,  b.  19,  is  relied  on.   Trustees  As  to  power 
with  power  to  mortgage  m&j  give  a  power  of  sale  to  the  mortgagee  without  of  sale  iD 
express  authority,  Re  Chaumer,  8  Bq.  669  ;  Cmikihank  y,  Bujffin,  13  Eq.  mortgage 
555 ;  and  the  statutory  power  would  apply  (if  the  trustees  are  authorised  to  ^  *™«*«^ 
give  a  power),  unless  expressly  excluded,  which  trustees  are  not  bound  to  do  ; 
see  s.  66  of  the  Act.    If  an  express  power  of  sale  were  inserted  (see  form, 

p.  22),  it  would  be  made  exercisable,  '*  without  any  further  const 
by  any  pson  or  psons  interested  in  the  premes,  or  the 
trees    or    tree    for    the    time    being    of  the    sd    will ;  " 

in  the  clause  for  protection  of  purchasers  say,  *'  the  remedy  of  the 

psons  or  pson  interested  in  the  premes : "  and  the  surplus 
purchase-monies  to  be  paid  to  **  the  trees  or  tree  for  the  time  being 
ofthesdwiU." 

(e)  Under  the  Settled  Land  Act,  1882,8. 18,  a  tenant  for  life,  as  defined  by  Powers  of 
8.  2,  or  other  limited  owner  as  defined  by  s.  58,  under  any  settlement,  pastor  ^ortgaging 
future  is  empowered  to  raise  money  required  for  enfranchisement  (t.^.,  of  f^  j^*^ 
copyholds  subject  to  the  settlement,  see  s.  21  (v.)  ),  or  for  equality  of  ex.  undor  the 
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pRio.  xiy.  ig  tenant  for  life  in  posaon,  and  B.  and  C,  trees  with  power 
Pnipoee  of  Boie  of  the  '' hereds  hby  mtged/'  or,  ''were  by  the  sd 
loanwi.^^  settlemt  appted  trees  of  the  sd  indre  of  settlemt  for  the 
quired.       pposes  of  the  Settled  Land  Act,  1882  "  ;  And  whas  the  sum 

Agreement  of  £ is  required  for  the  enfranchisemt  of  certain  oopy- 

hd  hereds  now  vested  in  the  sd  B.  and  C.  upon  the  trusts 
of  the  sd  settlemt,  or  as  the  case  may  be;  And  whas  the 
sd  A.|  by  virtue  of  the  powers  vested  in  him  under  the 
Settled  Land  Act,  1882,  has  determined  to  raise  the  sd  sum 
for  the  ppose  afsd,  and  the  sd  D.  has  agrd  to  advce  the 
same  upon  havg  the  repaymt  thof,  togr  with  intt  thron  at 
the  rate  hinafter  mentd  seed  in  mner  hinafter  appearg ; 
Wit-  IRecital  as   to  munimts,  Vol  I.,  p.  898;]  NOW   THIS 

«^«»eth.      jNDRE  WITNETH  that  in  psuance   of  the  sd  recited 

agreemt,  and  in  conson  of  the  sum  of  £ now  pd  to  the 

sd  B.  and  C.  as  such  trees  as  afsd,  at  the  request  of  the  sd 


Settled  change  or  partition  (see  s.  3  (iii.,  Iv.)  ),  of  the  settled  land ,  by  mortgage 
I^nd  Act,  thereof)  or  any  part  thereof,  either  in  fee  simple,  or  for  other  the  estate  or 
1882.  interest  the  subject  of  the  settlement,  or  by  creation  of  a  term  of  years  in 

the  settled  land,  or  otherwise  ;  and  by  s.  20  is  empowered  to  convey  the  land 
to  the  uses  and  in  the  manner  requisite  for  giving  effect  to  the  mortgage, 
and  as  to  copyholds,  see  sub-s.  3  ;  see  also  ss.  40,  54,  protecting  mortgagees 
dealing  with  the  tenant  for  life  in  good  faith,  and  s.  55.  By  s.  18  the  money 
raised  is  to  be  capital  money  arising  under  the  Act  (as  to  which,  see  s.  2 
(9)  ),  and  by  s.  22  is  to  be  paid  either  to  the  trustees  of  the  settlement  (as  to 
whom,  see  B.  2  (8),  and  s.  38),  whose  receipt  is  a  good  dischaige  (s.  40),  or 
into  court,  at  the  option  of  the  tenant  for  life  ;  but  by  s.  39  is  not  to  be  paid 
to  fewer  than  two  trustees  unless  this  is  authorised  by  the  settlement.  See 
also  s.  45,  and  the  S.  L.  Act,  1884,  s.  5.  sub-s.  (3),  as  to  giving  notice  to  the 
trustees  of  the  intention  to  make  the  mortgage.  Section  5,  sub-s.  (1),  of 
the  Act  of  1884,  providing  that  the  notice  may  be  notice  of  a  general  intention, 
does  not  apply  to  mortgages,  as  to  which  specific  notice  must  therefore  be 
given  within  the  meaning  of  He  Ray^  25  Ch.  D.  464.  See  further  on  the  ActSt 
Vol.  I.,  p.  488,  et  teq.j  and  i»/ra.  Settlements. 

As  to  the  power  of  tenants  for  life  to  borrow  money  for  redemption  of 
extraordinary  tithes,  and  to  charge  the  inheritance  with  the  repayment,  see 
Extraordinary  Tithe  Redemption  Act,  1886  (49  &  50  Via,  c.  54),  s.  6. 

The  trustees  are  made  parties  to  the  mortgage  in  this  case  to  acknowledge 
the  receipt  of  the  money  :  otherwise  their  concurrence  would  not  be  neces- 
sary. The  recitals  should  show  that  the  mortgagor  is  tenant  for  life  or 
limited  owner,  and  that  the  trustees  are  "  trustees  of  the  settlement,'*  within 
the  meiming  of  the  Act, 
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A.,  by  the  sd  D.  (the  paymt  and  rect  whof  in  inner  afed  b  >mo-  "▼■ 
hbj  acknowed  by  the  sd  A.  and  by  the  sd  B.  and  C-),  covt  Oovemuit 
by  A.  for  paymt  of  ppal^  and  intt  after  default^  pp.  9,  10 ;  J^,^'" 
AND  THIS  INDRE  ALSO  WITNETH  that  in  further  Abo  wit- 
psaance  of  the  sd  recited  agreemt,  and  for  the  oonson  afsd,  "«■»*'»• 
the  sd  A.  as  beneficial  owner,  by  virtue  of  the  powers  vested 
in  him  under  the  Settled  Land  Act,  1882,  and  of  every 
other  power  in  this  behalf  him  enablg,  doth  hby  grant  and 
convey  unto  the  sd  D.,  PceU,  see  Vol.  I.,  p.  402,  et  $eq.  ; 
habendum,  p.  15 ;  Provofor  redmon,  p.  20,  ^nii  x, ;  [^Provon  C^nult 
as  to  primary  liahility  of  mtged  premea  as  in  last  Prec, 
p.  99 ;]  Covt  by  A.  to  insure  and  repair  if  appropriate,  p.  42, 
form  xxm.,  or  p.  45,  form  xxiv.  (a) ;   Mtgee*s  itidemnity 
clause,  p.   61 ;   [^Acknowemt  and    undertakg   by  A.   as  to 
munimts,  p.  68;]  Provo  that  trees  are  not  to  be  psonally 
liable,  p.  101.    In  witness,  &c. 

Schdle. 


XV. 

MORTGAGE  of  a  Policy  of  Life  Assubance  effected  pbibo.  xt. 
by  the  Mortgagor  on  his  oum  life.    Variations 
where  the  Policy  is  effected  in  the  Name  of  the 
Mortgagee,  and  for  Trustees  or  others  lending 
on  a  Joint  Account  (6). 

Pasties,  A.,  mtgor,  1 ;  B.,  mtgee,  2,      Recite  policy  on  life 


(a)  The  statutory  power  of  sale  is  left  to  operate.  The  tenant  for  life, 
though  in  the  position  of  a  fiduciary  owner  (see  the  Settled  Land  Act,  1882, 
8.  53),  may  doubtless  give  a  power  of  sale  to  the  mortgagee.    See  p.  101, 

note. 
(()  The  yariatioDS  whete  the  policy  is  effected  in  the  name  of  the  mort-  Variatioiu 
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PBM.  XT. 


AIbo  wit- 
neneth. 

Aanign- 
ment. 

Policy. 


Haben- 
dum. 

To  mort- 
gagees. 


of  A.,  p.  8»  agreenU  for  loan,  p.  1 ;  First  testatum  as  in 
Prec.  L,  p.  7'i,  covt  by  A.  for  paymt,  p.  9 ;  and  intt  after 
defavU,  p.  10;  AND  THIS  INDRE  ALSO  WITNETH 
that  in  further  psoance  of  the  sd  agreemt  and  for  the  conson 
afsd,  the  sd  A.  as  benefldal  owner  doth  hby  assign  unto  the 
sd  B.  All  that  the  sd  hinbfe  recited  policy  of  assurce  on 
the  life  of  the  sd  A.  [or,  All  that  policy  of  assurce  on  the 

life  of  the  sd  A.  effected  in  the Assurce  Society,  dated, 

&c.,  numbered,  &c.,  and  under  the  annual  premium  of  £ ] 

and  all  moys  assured  by  or  to  become  payable  under  the 
sd  policy,  and  the  full  benefit  thof  (a).  To  hold  the  same 
Unto  the  sd  B.,  his  exs,  ads,  and  assigns,  subjt  to  the  provo 
for  redmon  hinafter  contd  ;  Provo  for  redmon,  p.  18,  form  n.; 
[Rect  clause,  p.  39,  and  trusts  of  moys  reced  under  policy,  p. 
40,  unless  these  clauses  are  omitted  in  relice  on  the  statute,  see 
p.  89,  note"} ;  Govts  by  A,  to  keep  up  policy  udth  subsidiary 


where  po- 
licy effected 
in  name  of 
mortgagee. 


Variations 
for  mort- 
gage to 
tmfiteeB. 

Mortgage 
to  inaur- 
ance  com- 

ptwy. 

Policies  of 
Assnrance 
Act,  1867. 


gagee  will  be  :  ~the  agreement  for  the  loan  will  be  recited  first  and  the 
policy  next,  see  p.  4,  form  ix. ;  the  assignment  of  the  policy  will  be 
omitted,  and  the  proviso  for  redemption  will  be  for  assignment  to  the  mort- 
gagor of  "  the  sd  policy  of  assurce  hinbfe  recited  to  have  been 
effected :  ''  and  the  policy  may  afterwards  be  described  as  ''  the   sd 

policy  hby  mtged." 

The  variations  for  a  mortgage  to  trustees  or  others  on  a  joint  acooant  will 
be  similar  to  those  indicated  in  Free.  II.  ;  otherwise  thej  will  be  merelj 
the  substitution  of  the  plural. 

Where  an  insurance  company  takes  a  mortgage  of  its  own  policies  they 
should  by  way  of  precaution  be  assigned  to  trustees  for  the  company, 
although  incorporated,  to  avoid  questions  (analogous  to  those  arising  where 
a  creditor  appoints  his  debtor  to  be  his  executor),  as  to  extinguishment  and 
suspension,  notwithstanding  that  there  would  of  course  be  none  in  equity. 

{a)  The  insertion  of  a  power  of  attorney  to  the  mortgagee  to  use  the  name 
of  the  mortgagor  in  suing.  Sec,  is  rendered  unnecessary  by  the  Policies  of 
Assurance  Act,  1867,  30  &  31  Vic,  c.  144  ;  but  notice  of  the  mortgage  must 
be  given  to  the  office  according  to  the  Act  unless  the  policy  is  effected  in  the 
name  of  the  mortgagee.  The  giving  of  the  notice  does  not,  however,  gain 
priority  for  subsequent  incumbrances,  with  notice  of  a  prior  charge  of  which 
the  statutory  notice  has  not  been  given ;  Netonum  v.  JVSwmkm,  28  Ch.  D. 
674. 

As  to  the  lien  of  a  person,  not  being  sole  beneficial  owner,  for  premioms 
paid  b^  him  on  a  policy,  see  Falche  v.  Soottuhy  ^'z*.,  Co,,  34  Cb,  D.  234. 
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clauaeSf  p.  41,  form  xxi.,  07'  p.  42,  form  xxn.  (6),    Mtgee*$  ^*«'-  ^• 
indemnity  clause,  p.  61.    In  witness,  &c.  (c). 


(()  The  following  special  coTenants  are  BometimeB  inserted  in  addition  to  Mortgagee 

those  above  referred  to  : —  to  have 

power  to 

And  further  that  in  case  the  sd,  mtgee,  &c.,  shall  at  ai^y  pay  eztn 
time  during  the  subsistce  of  this  secy  have  reasble  ground  f^"^]^ 
for  believg  that  the  sd,  mtgoT,  is  about  to  go  beyond  the  ocdinair 
limits  permitted  by  any  policy  for  the  time  being  subjt  to  ™^' 
this  secy  or  to  subjt  his  life  to  any  extraordinary  risk  not 
covered  by  any  such  policy,  then  it  shall .  be  lawful  for  the 
sd,  mtgee,  &c.,  without  any  further  consent  on  the  pt  of  the 
sd,  mtgor,  to  pay  any  extra  premiums  on  such  policy  for  any 
increased  risk  (wch  with  intt  at  the  rate  afsd  shall  be  a  chge 
on  the  premes  afed)  or  to  surrender  by  way  of  exchange  ^^  ^  ■"'' 
or  orwise  for  valuable  conson  any  policy  or  policies  for  the  exchange 
time  being  subjt  to  the  sd  secy  and  if  thought  pper  to  accept  po^^y* 
in  exchange  or  orwise  effect  any  other  policy  or  policies  on 
the  life  of  the  sd,  mtgor,  in  such  office  or  offices  and  for  such 
sum  or  sums  and  at  such  premiums   either  uniform  or 
increasg  or  decreasg  contingently  on  any  event  or  orwise 
and  genlly  to  deal  with  any  policy  or  policies  for  the  time 
being  subjt  to  the  sd  secy  in  the  same  mner  as  if  the  sd, 
mtgee,   &c.,   had  been  absolutely  entled   to  such  policy:  Or  to  effect 
And  further  that  the  sd,  mtgee,  &c.,  may  effect  any  new  J^^Mimi. 
polic}'  or  policies  as  afsd  upon  terms  allowg  the  sd,  mtgor,  to 
travel  by  land  or  sea  and  with  or  withtrestron  as  to  mode  or 
limits  and  to  reside  either  during  his  life  or  for  any  other 
period  in  any  other  pt  of  the  world  and  upon  any  other 
terms  providg  for  any  other  contingency  for  which  it  may  be 
deemed  expedient  to  provide." 

(e)  As  to  the  importance  of  stamping  the  assignment  at  once,  see  the 
Customs,  Jtc,  Act,  1888,  s.  19,  and  33  Sol.  J.  3. 
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PKM.  xn. 


Wit- 
neneth. 

Demise. 


Hftben- 
dum. 


XVI. 

MORTGAGE  of  a  Life  Interest  in  Real  Estate 
and  Policy  of  Assurance  on  the  life  of  the  Mort- 
OAQOR  effected  in  his  own  name  (a).  Variations  for 
several  Policies. 

Parties,  A.,  mtgor,  1 ;  B.,  mtgee,  2.  Recitals  showg  that 
A.  is  seised  for  life  witht  impeachmt  of  waste  of  "the 
hereds  hby  mtged ; "  and  is  eniled  to  a  policy  or  policies 
on  his  life,  p.  3 ;  Agreemt  for  loan,  p.  1 ;  First  testa- 
tum as  in  Prec.  I.,  p.  72;  Covt  by  A.  for  paymt  of 
ppal,  p.  9;  and  intt  after  default,  p.  10,  AND  THIS 
INDRE  ALSO  WITNETH  that  in  further  psuance  of 
the  sd  agreemt  and  for  the  conson  afsd  the  sd  A.  as  bene- 
ficial owner  doth  hby  assign  (b)  unto  the  sd  B.,  peels.  Vol. 
I.,  p.  402,  et  seq. ;  To  hold  the  same  premes  Unto  the 


Form  of 
mortgage 
of  life 
estate  in 
realty. 


As  to 
demise  by 
bargain 
and  sale. 


(a)  For  variationfl  where  the  policy  is  effected  in  the  name  of  the  mort- 
gagee, see  the  last  Precedent. 

(h)  The  old  practice,  in  the  case  of  a  life  estate  in  realty,  was  to  make  the 
mortgage  by  demise  for  ninety -nine  years  if  the  mortgagor  should  so  long 
live,  instead  of  by  conveyance  of  the  whole  life  estate,  in  order  not  to  affect 
the  powers  of  leasing  and  consenting  to  sales,  &:c.,  annexed  by  the  settlement 
to  the  life  estate ;  bat  according  to  the  authorities,  especially  Alexander  v. 
MilU,  6  Ch.  124  (see  Dart,  V.  &  P.  6th  ed.,  p.  87),  the  form  of  the  mortgage 
in  this  respect  appears  to  be  immaterial,  as  the  powers  would  remain  alive 
notwithstanding  the  assignment,  though  not  exercisable  to  the  prejudice  of 
the  incumbrancer  without  his  consent ;  and  the  position  is  much  the  same 
as  regards  the  powers  of  the  Settled  Land  Act,  1882  (see  s.  50).  The  mort- 
gage  in  the  text  is  therefore  made  by  assignment.  The  clause  at  the  end  of 
the  Precedent  enabling  the  powers  (express  or  statutory)  to  be  exercised 
without  the  consent  of  the  mortgagee  should  generally  be  inserted. 

In  a  mortgage  of  the  life  estate  by  demise  in  the  old  form,  the  mortgagor 

was  made  to  '' bargain,  sell  and  demise/'  habendum  ''for  the 
term  of  ninety-nine  yrs  if  he  shd  so  long  live  ;  "  in  order  that 

the  deed  might  operate  as  a  bargain  and  sale  for  the  term,  so  as  to  create 
an  estate  in  the  mortgagee  without  entry,  instead  of  a  mere  interetse  ter- 
minif  as  would  be  the  case  under  a  common  demise ;  see  2  Dav.  Prec.  pt.  2, 

p.  612,  note.  The  proviso  for  redemption  would  be  to  ''  surrender  and 
reconvey  the  sd  hereds  policy  and  premes,' 


)} 
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sd  B.,  his  ex8|  ads^  and  assigns,  from  the  date  of  these  i'kmjkvl 
psnts  during  the  life  of  and  for  all  other  the  este  and  intt  To  mort- 
(if  any)  of  the  sd  A.  in  the  sd  premes,  witht  impeachmt  of  >**^ 
waste,  subjt  to  the  provo  for  redmon  hinafter  contd ;  AND  ^^  ^>*- 
THIS  INDRE  ALSO  WITNETH  that  in  further  psuance 
of  the  sd  agreemt  and  for  the  conson  afsd,  assignmt  by  A.  of 
policy  or  policies  svbjt  to  redmon  as  in  last  Prec.  p.  104,  if  setl 
policies  describg  them  as^  ''  the  sd  sevl  policies  on  the  life  of 
him  the  sd  A./'  or  describg  them  infuU,  see  last  Prec,  *'  and 
all  moys  assured  by  or  to  become  payable  under  the  same 
resply ;  "  Provo  for  redmon,  p.  18,  saying  "  reconvey  and 
reassign  the  sd  hereds  policy  [policies]  and  premes  hby 
conveyed  and  assigned  unto  the  sd  A.,  his  exs,  ads,  or 
assigns,  or  as  he  or  they  shall  direct;"  \Rect  clause  and 
trusts  of  moys  reced  under  the  policy  or  policies,  pp.  89,  40, 
unless  these  clauses  are  omitted  in  relice  on  the  Act,  see  p.  89, 
note\ ;  Covt  by  A.  to  keep  up  policy  or  policies,  Ac,  p.  41, 
form  XXI.,  or  p.  42, /or m  xxn. ;  Covt  by  A.  to  insure  and 
repair,  if  appropriate,  p.  42,  form  xxin.,  or  p.  46,  form 
XXIV.  (c) ;  Mtgee's  indemnity  clause,  p.  61 ;  Pbovd  always,  ^  J^*" 
and  it  is  hby  agrd  that  nothing  hrin  contd  shall  affect  the  g^e^r's 
power  of  the  sd  A.  to  exercise  or  consent  to  the  exercise  of  under  aet- 


tlement, 
Ac  {d). 


(e')  The  statatorj  power  of  sale  is  relied  on.   In  the  simple  case  where  the  Power  for 
life  estate  is  followed  by  a  remainderlin  fee,  and  the  mortgage  is  effected  by  mortgagee 
a  grant  of  the  entire  life  estate,  it  will  be  convenient  to  authorise  the  mort-  to  concur 
gagee  to  concur  in  the  sale  of  the  fee  ;   where  this  is  intended  add,  y^  "^^  ^[ 

**  and  it  is  hby  agrd  and  decld  that  in  the  event  of  a  sale  of  ^  ^^^  ^' 
the  sd  hereds  hby  mtged  or  any  pt  thof  under  the  power  of 
sale  vested  in  the  sd,  mtgee,  &c.,  by  virtue  of  these  psents, 
and  the  statute  in  that  behalf  it  shall  be  lawful  for  the  sd, 
mtgee,  &c.,  to  concur  with  the  sd  reversioner,  his  hrs  or 
assigns,  in  sellg  the  fee  simple  and  inhance  of  the  sd  hereds 
or  any  pt  thof,  and  to  agree  with  him  or  them  for  the 
apportionmt  of  the  pchase-moy  in  respt  of  the  life  este  hby 
mtged  and  the  reversion  in  fee  expectant  thron." 

As  to  the  apportionment  of  the  purchase-money  in  such  a  case,  see  In  re 
Cooper,  4  Gh.  D.  892. 
(iQ  As  to  the  power  of  the  mortgagor  to  appoint  new  trustees  of  the 
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?mM.  xYi.  any  of  the  powers  of  leasing,  sale  and  exchange,  or  any  other 
powers  contd  in  the  hinbfe  recited  indre  of  settlemt,ar,  "will," 
save  and  except,  &c.,  here  specify  any  power  to  be  excepted,  or 
the  powers  vested  in  him  the  sd  A.  under  the  Settled  Land 
Act,  1882,  or  any  Act  amendg  or  extendg  the  same,  all  wch 
powers  (save  as  afsd)  shall  be  exercisable  witht  any  further 
consent  or  concurrce  by  or  on  the  pt  of  the  sd  B.,  his  exs, 
ads,  or  assigns ;  and  that  this  secy  shall  affect  and  attach 
upon  the  life  este  or  intt  of  the  sd  A.  in  all  ppty  wch 
by  means  of  any  sale,  exchange,  or  transposon  of  investmt 
under  any  of  such  powers  may  from  time  to  time  be  sub- 
stituted for  the  sd  hereds  or  any  pt  thof,  and  on  the  rents 
reserved  on  leases.     In  witness,  &c.  (a). 


PRBO.  XVII. 


xvn. 

MORTGAGE  of  a  Life  Interest  in  Personalty  and 
q/"  Policies  on  the  Life  of  the  Mortgagor. 


ment. 


Recitala.  PARTIES,  A.,  mtgor,  1 ;  B.,  mtgee,  2 :  Whas  under  or  by 
virtue  of  an  indre  dated,  &c.,  and  expd  to  be  made,  &c., 

Seuie-  being  a  settlemt  exted  in  contemplon  of  the  marre  wch  was 
shortly  afterwards  solemnized  between  the  sd  A.  and  M., 
and  of  certain  transfers  and  paymts  made  previously  or  sub- 
sequently to  the  sd  indre  of  settlemt,  the  sevl  moys,  stocks, 
funds,  sees,  and  ppty  thrin  mentd  became  vested  in  the  trees 
of  the  sd  settlemt  upon  trusts  for  investg  and  transposg  the 
investmt  thof  resply,  and  subjt  thto  upon  trust  to  pay  the 
income  of  the  same  premes,  and  the  investmts  representg 


settlement  being  exercisable  without  the  mortgagee's  consent,  see  Hardaker 
V.  Maorehouief  26  Ch.  D.  417.  As  to  the  power  of  leasing  of  a  mortgagor  in 
possession,  see  Oonv.  Act,  1881,  s.  18  (1)  (17). 

{a)  Notice  to  be  given  to  the  insurance  office  or  offices,  see  p.  104,  note 
As  to  stamp,  see  note  to  last  Precedent. 
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the  same  resply  to  the  sd  A.  and  his  assigns  during  his  life ;  ^^^'  x^"* 
And  whas  the  trust  ppty  now  subjt  to  the  trusts  of  the  sd  inTwtmeBt 
settlemt  consists  of  the  stocks,  funds,  shares,  and  sees,  the  ^^^^ 
parlars  whof  are  specified  in  the  first  schdle  hto,  wch  are 
now  vested  in  X.  and  Y.,  the  psnt  trees  of  the  sd  settlemt ; 
And  whas  the  sd  A.  is  absolutely  entled  to  the  sevl  policies  Title  to 
of  assurce  on  his  life  mentd  in  the  second  schdle  hto ;  vo^^^^ 
Agreemt  for  loan,  p.  1 ;  First  testatum  as  in  Prec.  /.,  p.  72, 
eovt  by  A.  for  paymt  of  ppal,  p.  9 ;  and  intt  after  default^ 
p.  10 ;  AND   THIS  INDRE   ALSO  WITNETH  that  in  Further 
further  psuance  of  the  sd  agreemt  and  for  the  conson  afed  ^**"*""~- 
the  sd  A.  as  beneficial  owner,  doth  hby  assign  unto  the  sd 
B. :  First,  All  the  diyids,  intt,  and  income  wch  shall  arise  Aasigii- 
during  the  life  of  the  sd  A.  from  the  stocks,  funds,  shares,  ™^^ 
and  sees  specified  in  the  first  schdle  hto,  and  aU  other  (if  J^'J^' 
any)  the  trust  ppty  comprd  in  the  sd  settlemt  and  every  pt 
thof,  and  from  the  investmts  and  ppty  from  time  to  time 
representg  the  same  or  any  pt  thof;  And  secondly,  ALLpoUciea. 
THOSE  policies  of  assurce,  the  parlars  whof  are  specified  in 
the  sd  second  schdle  hto,  and  all  moys  assured  by  or  to 
become  payable  under  such  sevl  policies  and  the  full  benefit 
thof  resply ;  To  hold  aU  the  same  premes  unto  the  sd  B.,  Haben- 
his  exs,  ads,  and  assigns,  subjt  to  the  proyo  for  redmon  ^^^' 
hinafter  contd ;  Provo  for  redmon,  p.  18 :  And  rr  is  hby  ^jLJI^*^ 
agrd  that  the  trees  or  tree  for  the  time  being  of  the  sd  indre  Deoiaratioa 
of  settlemt  shall  from  time  to  time  during  the  continuce  of  ^^^  ^:  ., 
this  secy  if  requested  so  to  do  by  the  sd  B.,  his  exs,  ads,  or  be  paid  to 
assigns,  pay  the  sd  divids,  intt,  and  income  hby  mtged  or  5**^*^^ 
any  pt  thof  to  the  sd  B.,  his  exs,  ads,  or  assigns,  and  in  the  (&)• 
meantime  shall  pay  the  whole  or  such  pt  of  the  sd  divids, 
intt,  and  income  as  shall  not  be  payable  to  the  sd  B.,  his 
exs,  ads,  or  assigns,  by  virtue  of  any  such  request  as  afsd, 
to  the  sd  A.  or  his  assigns :  [^Migee's  rects  to  be  dischges,  p. 
89,  "  for  any  moys  pd  to  him  or  them  in  psuance  of  any 
such  request  as  afsd  or  under  or  by  virtue  of  the  sd  policies 


(h)  This  declaration  might  be  omitted,  being  implied  by  law. 
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p»«o.  xTii.  Qf  assurce,  or  any  of  them ;  And  it  ib  hby  agrd  that  if  the 
sd  B.,  his  exs,  ads,  or  assigns,  shall  receive  the  sd  divids, 
intt,  and  income  or  any  pt  thof,  or  any  moys  in  respt  of  the 
sd  policies  or  any  of  them,  he  or  they  shall  hy  and  out  of  the 
same  in  the  first  place,  continue  trusts  of  moys  reced,  p.  40, 
unless  these  two  clauses  are  omitted  in  relice  on  the  statute, 
see  p.  89,  notel ;  Covt  hy  A.  to  keep  up  life  policies,  c£-c.,  p.  41, 
form  XXI.,  or  p.  42,  form  xxn.  (a) ;  Mtgee*s  indemnity  clause, 
p.  61. 
In  witness,  &c.  (6). 

The  First  Schdle  to  the  above-written  indre. 

Parlars  of  trust  ppty. 

The  Second  Schdle  to  the  above-written  indre.  (c) 


xvin. 

pREcxvin.  CONTRIBUTORY  Mortgage  of  Freeholds  where 

the  money  is  advanced  in  Distinct  Sums  hy  Dif- 
ferent Mortgagees,  Part  of  the  money  being 
advanced  hy  Trustees.     Slwrtform  (d). 

Parties,  A.,  mtgor,  1 ;  B.,  one  mtgee,  2  ;  C,  anor  mtgee,  3 ; 
Recitals.     D.  and  E.,  other  mtgees  (trees),  4.    Recite  title  of  A.  as  i7i  a 

{a)  The  power  of  sale  is  omitted  in  reliance  on  the  statute,  if  inserted  it 

would  be  of  "  the  sd  life  intt,  policies  and  premes  hby  mtged,  or 
any  of  them  or  any  pt  or  pts  thof." 

(b)  Notice  must  be  given  to  the  trustees  of  the  settlement  and  to  the 

insurance  offices.    See  p.  104,  note.    As  to  stamps,  see  p.  105,  note. 

(^)  The  schedule  may  be  tabulated ;  see  Vol.  I.,  p.  410,  note. 

As  to  con-       W  This  Precedent  is  simpler  and  diorter  than  a  contributory  mortgage 

tributoiy     in  the  more  usual  form,  with  separate  covenants  for  payment  of  each  sum 

mortgages,  advanced,  and  separate  powers  of  sale,  &c.,  to  each  mortgage  (for  a  form  of 

which  see  2  Dav.  Free,  pt.  II.,  p.  885)  ;  the  mortgage  in  the  text  being,  as 

between  the  mortgagor  and  mortgagees,  in  all  respects  on  the  ordinary 
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conveyce  on  saUy  see  Vol.  J.,  p.  885,  et  seq.    And  whas  the  yMo-^cnn. 
sd  B.,  C,  and  D.,  and  E.,  have  this  day  advanced  to  the  sd  Lomi. 
A.  the  sum  of  ^96000  in  the  followg  proportions,  namely,  the 
sd  B.  jEIOOO,  the  sd  C/je2000,  and  the  sd  D.  and  E.,  out  of 
moys  belonging  to  them  on  a  jt  acct  £8000,  upon  an  agreemt 
that  the  repaymt  of  the  sd  aggregate  sum  of  £6000,  with  intt 
at  the  rate  hinafber  mentd,  shall  be  secured  to  the  sd  B.,  C, 
and  D.,  and  E.,  and  their  exs,  ads,  and  assigns,  as  jt  tenants 
in  mner  hinafter  appearg,  but  that  all  ppal  moys  and  intt 
hby  seed  (except  the  sd  sum  of  £8000  and  the  intt  thron), 
shall  in  equity  belong  to  the  sd  B.  and  C,  and  their  respive 
exs,  ads,  and  assigns,  in  the  shares  and  proportions  afsd  as 
tenants  in  common  in  mner  and  subjt  as  hinafter  mentd, 
and  that  the  sd  sum  of  £8000  and  the  intt  thron  shall  in 
equity  belong  to  the  sd  D.  and  E.,  their  exs,  ads,  and 
assigns,  as  jt  tenants  in  mner  and  subjt  as  hinafter  mentd  : 
NOW  THIS  INDRE  WITNETH  that  in  psuance  of  the  Wit- 
sd  recited  agreemt,  and  in  conson  of  the  sums  of  £1000,  "^*^*  * 
£2000,  and  £8000,  by  the  sd  B.,  C,  and  D.,  and  E.,  resply 
pd  to  the  sd  A.  in  proportions  in  mner  afsd,  the  rect  of 
wch  sd  several  sums  he  the  sd  A.  doth  hby  acknowe,  Covt  CoTenant 
by  A.  for  paymt  of  £6000  and  intt,  p.  9,  and  intt  after  ^eiS^^' 
default,  p.  10,  to,  *'B,,  C,  and  D.  and  E.,  or  the  survors  or 
survor  of  them,  or  the  exs  or  ads  of  such  survor,  their  or  his 


footing  of  a  mortgage  to  joint  tenants,  although,  as  between  themselves,  the 
mortgagees  collectlFely  are  trustees  of  the  seyeral  sums  secured  for  such  of 
them  as  are  entitled  thereto.  The  disadvantage  of  this  form  is  that  no  one 
of  them  can  call  in  his  money  or  exercise  the  powers  without  the  i  concur- 
rence of  the  others,  and  that  the  form  is  not  adapted  to  a  case  in  which  there 
are  stipulations  (such  as  for  reduction  of  interest  on  punctual  payment) 
affecting  some  only  of  the  sums  advanced.  Another  plan  is  to  take  the  mort- 
gage in  the  names  of  trustees  nominated  on  behalf  of  all  the  lenders  in  the 
usual  form  not  disclosing  the  trust,  with  a  separate  declaration  of  trust ;  see 
Form,  Vol.  I„  p,  646.  Where  an  existing  mortgage  is  transferred  to  contribu- 
tories,  the  plan  in  the  text,  or  perhaps  preferably,  the  method  of  taking  the 
transfer  in  the  names  of  trustees,  with  a  separate  declaration  of  trust,  will 
be  proper. 

In  the  absence  of  an  express  power,  it  is  a  breach  of  trust  for  trustees  to 
invest  on  a  contributory  mortgage  ;  Webb  v.  Jonas,  39  Ch.  D.  660. 
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PEw^in.  assigns,"  (a) :  AND   THIS  INDRE  ALSO  WITNETH 
Farther      that  in  further  psuance  of  the  sd  agreemt  and  for  the  consons 
witnesBeth.  ^fg^,  the  sd  A,  as  beneficial  owner  doth  hby  grant  unto  the 
""*•       sd  B.,  C,  ^D.  and  E.,  peels,  see  Vol,  /.,  p.  402,  et  seq., 
habendum  to  B.,  C,  D.,  and  E.,  ^' their  hrs  and  assigns  as 
jt  tenants,'*  subjt  to  redmon,  p.  15 ;  Provofor  redmon,  p.  17, 
onpat^t  of  £6000  and  intt  to  ''  B.,  C,  D.,  and  E.,  or  the 
snrvors  or  survor  of  them,  or  the  exs  or  ads  of  such  survor, 
their  or  his  assigns ;  "  Govt  to  insv/re  and  repair,  if  appro^ 
ProTlso      priMe,  pp.  42  or  45,  Mtgee*s  indemnity  clause,  p.  61 ;  Provd 
^1^^      ALWATS,  and  it  is  hby  agrd  and  decld  that  as  between  the  sd 
mortgagor,  A.,  on  the  one  pt.,  and  the  sd  B.,  C,  D.,  and  E.,  on  the 
l^^treatod   other  pt,  the  sd  aggregate  sum  of  £6000  shall  be  considered 
aaadTanced  ag  belonging  to  the  sd  B.,  C,  D.,  and  E.,  on  a  jt  acct,  and 
coaiit(().    accdly  that  the  sd  B.,  C,  D.,  and  E.,  and  the  survors  or 
survor  of  them,  and  the  exs  or  ads  of  such  survor,  their  or 
his  assigns,  shall  be  considered  as  entled  to  the  sd  aggregate 
debt  of  JS6000  and  intt  intd  to  be  hby  seed,  and  their  or  his 
rect  shall  be  an  effectual  dischge  for  the  same  and  every  pt 
thof  resply,  and  that  all  powers  and  remedies  available  under 
these  psnts  for  recoverg  paymt  of  the  moys  hby  seed,  in- 
cluding all  powers  and  remedies  conferred  on  mtgees  by 
statute,  shall  be  exercisable  and  enforceable  by  them  or  him 


GoTenant  (a)  If  each  contributory  is  a  single  person  the  covenant  might  take  the 

for  pay-  following  form,  '*  The  sd  A.  doth  hby  covt  with  each  of  them 

each  con-  the  sd  B.,  C,  and  D.,  his  exs,  ads,  and  assigns  as  a  septe 

^^^^^^     covt,  that  he  the  sd  A.,  &c.,  will  on  the day  of 

18  a  SlDglO  " 


person.       next,  repay  to  such  respive  covtee,  his  exs,  &c.,  the  sum 

advced  or  contributed  by  him  towards  the  sd  loan  of  £ 

as  afsd,  with  intt  for  the  same,  &c.,  and  will  thrafter  in  case 
and  so  long  as  such  sum  or  any  pt  thof  shall  remain  unpd, 
pay  to  him  or  them  intt  for  the  same,  &c.,"  the  advantage  of 

which  would  be  that  each  mortgagee  would  be  able  to  sue  for  his  own  debt 
(though  not  to  put  in  force  his  other  remedies),  without  the  concurrence 
of  the  others. 

(h)  The  provisions  of  the  Con  v.  Act,  1881,  s.  61,  do  not  apply  to  this  case, 
and  the  clause  in  the  text  is  necessary. 
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accdly,  witht  the  concurrce  of  any  other  pson  or  psons  who  J'Mc.xnn. 
may  be  beneficially  entled  to  any  of  such  moys ;  Bur*  nevs  Bat  aa 
as  between  themselyes,  the  sd  B.,  C,  D.,  and  E.,  and  the  ***T*^ 
Boryors  and  survor  of  them,  and  the  exs  or  ads  of  such  on  aepante 
fturvor,  their  or  his  assigns,  shall  stand  possei  of  all  ppal  '**®"'*^*' 
moys  and  intt  hby  seed  in  trust  for  the  sd  B.,  C,  D.,  and 
E.,  their  respive  exs,  ads,    and  assigns,   as    tenants    in 
common  (c)  pari  passu  and  witht  any  preferce  or  priority  in 
the  shares  hinbfe  mentd,  exceptg  that  the  sd  sum  of  £3000 
and  intt  shall  be  considered  as  belonging  to  the  sd  D.  and 
E.  on  a  jt  acct,  and  accdly  that  the  sd  D.  and  E.,  and  the 
survor  of  them,  and  the  exs  or  ads  of  such  survor,  their  or 
his  assigns,  shall  be  entled  to  the  sd  sum  of  £8000  and  the 
intt  thon,  and  their  or  his  rect  given  to  the  sd  B.,  C,  D., 
and  E.,  or  the  survors  or  survor  of  them,  or  the  exs  or  ads 
of  such  survor,  their  or  his  assigns,  shall  be  an  effectual 
dischge  for  the  same  :  Frovd  also,  and  each  of  them  the  sd  CoTenant 
B.,  C,  D.,  and  E.,  doth  hby  covt  with  the  others  and  other  ^3^eea 
of  them,  their  and  his  exs,  ads,  and  assigns,  that  each  of  to  ooncnr 
them  the  sd  B.,  C,  D.,  and  E.,  his  hrs,  exs,  ads,  and  j^ 
assigns,  will  at  any  time  at  the  request  of  the  others  of  them 
or  their  respive  hrs,  exs,  ads,  or  assigns,  or  any  of  them, 
take  or  concur  in  any  steps  orproceedgs  (if  and  so  far  as  his 
or  their  action  or  concurrce  thrin  may  be  requisite  havg 
regard  to  the  clause  or  provon  lastly  hinbfe  contd  or  the 
circes  of  the  case)  wch  may  be  necy  or  pper  for  callg  in, 
recoverg,  or  obtaing  paymt  of  the  ppal  moys  or  intt  hby 
seed,  or  any  pt  thof,  or  exercisg,  enforcg,  or  pursug  any 
powers,  remedies,  or  means  for  that  ppose.   In  witness,  &c. 

(e)  As  to  what  facts  wiU  establish  a  tenancy  in  common,  notwithstanding 
a  joint  account  clause,  and  the  absence  of  anj  express  prOyision  as  to  tenancy 
in  common,  see  Be  Jaeluon,  34  Ch.  D.  732 ;  Steedn  v.  Stt-edty  22  Q.  B.  D.  637. 


K.E. — VOL,  n. 
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r&iojcix.         MORTGAGE  of  a  Reversion  in  Fee  6y   way    of 

Indemnity  to  a  penon  who  has  become  Subety* 
for  the  mortgagor.  Power  of  Sale  either  of 
the  Reversion  or  of  the  Whole  Estate  tvith 
the  Concurrence  of  the  Tenant  for  Life. 
Covenant  for  Production  of  Deeds.  Varia- 
tions/or  a  Share  of  a  Reversion. 

Recitals.  PARTIES,  A.,  mtgor,  1 ;  B.,  7ntgee,  2.  Whas  under  the  will 
Will.  of  L.,  dated,  &c.,  and  proved  on,  &g.,  the  sd  A.  is  entled  to 
[one  equal  undivided  share  [and  may  in  certn  events  become 
entled  to  a  further  share  or  shares]  of  ]  the  reversion  in  fee 
simple  expectant  on  the  death  of  K.  in  the  hereds  hinafter 
mentd,  or  recite  the  will,  dr.,  under  wch  A^%  title  arises,  at 

length  ;  Jt  and  sevl  bond  from  A.  and  B,  to  the Bankg 

Co,  Limd,  to  secure  the  balce  due  from  A.  on  an  acct  current 

with  the  Bank,  settg  out  the  condon  fully,  see  Vol.  I.,  p.  883 ; 

Agreement  And  WHAS  the  sd  B.  entered  into  the  sd  bond  as  surety  only 

ni/'^garet    ^^^  ^®  ®^  ^'*  ^^^  upon  an  agreemt  that  for  the  ppose  of 

indemnify g  the  sd  B.,  his  hrs,  exs,  and  ads,  in  respt  of  his 

and  their  liability  under  the  sd  bond,  the  sd  A.  shd  enter 

Wit-  into  the  covts  and  exte  the  secy  hinafter  contd :  NOW  THIS 

«^«««»-      iNDRE  WITNETH  that  in  psuance  of  the  sd  agreemt  and 

Covenant    ^  conson  of  the  premes,  Covt  by  A.  for  paymt  on  demand, 

*op*y'       p.  13,  *'  to  the  sd  B.,  his  hrs  (a),  exs,  ads,  or  assigns  of  all 

and  every  sum  and  sums  of  moy  wch  shall  be  or  become 

recoverable  from  him  or  them  resply  by  virtue  of  the  sd 

recited  bond,  and  all  costs,  chges,  and  expses  wch  he  or 

they  shall  incur  or  sustain  by  reason  or  in  consequce  of  the 

sd  bond  or  the  suretyship  effected  thby,  or  orwise  in  respt  of 

the  premes,  and  until  paymt  of  such  moys,  will  pay  to  him 

or  them  resply  intt  thron,  &c.,"  p.  18,  form  xi. :  AND  THIS 

(a)  As  the  heirs  of  the  mortgagee  are  bound  in  the  bond,  the  indemnity 
and  all  powers  to  the  mortgagee  should  be  extended  to  them. 
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INDRE  ALSO  WITNETH  that  in  further  psuance  of  the  »»c.  «x. 
ad  agreemt  and  in  conson  of  the  premes  the  sd  A.  aa  bene-  Farther 
fidal  owner  doth  hby  grant  unto  the  sd  B.  All  that  [un-  ^^i*a«»^» 

divided pt  or  share^  where  the  mtgor  is  contingently  ^^^^^ 

entled  to  other  shares,  add,  ''  and  all  and  singr  other  the  pt 
or  share,  pts  or  shares,  este,  right,  and  intt  whatsr  to  wch 
the  sd  A.  now  is  or  may  hrafter  become  entled  in  reversion, 
remr  or  orwise  under  or  by  virtue  of  the  sd  will  of  the  sd  L.," 
of  and  m}i  peels,  Vol.  I.,  p.  402,  et  seq.  (b) ;  To  hold  the  same  Haben- 
premes  Unto  and  to  the  use  of  the  sd  B.,  his  hrs  and  assns,  ^^"^ 
Bubjt  to  the  life  este  thrin  of  the  sd  K.,  and  to  the  provo  for  gi^goe. 
redmon  hinafter  contd ;  Provo  for  redmon,  p.  17,  of,  "  the 
sd  premes  hby  granted  ''  on  paymt  on  demand,  ''  to  the  sd 
B.,  his  hrs,  exs,  ads,  or  assigns,  of  all  and  every  the  sum 
and  sums  of  moy  hinbfe  covted  to  be  pd  "  ;  {^Power  of  sale, 
p.  22,  taith  thefollowg  various,  the  power  to  sell  is  given,  **  to 
the  sd  B.,  his  hrs,  exs,  ads,  or  assigns,"  exercisable,  *'  witht 
any  further  consent  of  or  notice  to  the  sd  A.,  his  hrs  or 
assigns,"  substitute  in  the  first  clause  for  the  words  in  note 

{fii)  Where  the  mortgage  comprises  the  real  and  residaary  personal  estate 
of  a  testator,  an  appropriate  recital  will  be  inserted  above,  and  the  grant 
will  be  of : 

''  All  that,  and  those  the  share  and  shares  este  and  intt  Variation 
of  him  the  sd  A.,  under  or  by  virtue  of  the  last  will  of  the  '**'  ™^]*" 
sd  L.,  or  orwise  howsoever,  and  whether  psnt  or  future,  real  and 
vested  or  contingent,  presumptive,  expectant  or  possible,  "^^^7 
and  whether  by  way  of  succession,  representon  or  orwise  of  estate  of 
and  in  all  and  singr  the  este,  ppty  and  effects  whatsr  and  *^***^'- 
wheresr  and  of  what  nature  or  kind  soever  now  being  in 
anywise  subjt  to  the  trusts  or  provons  in  the  sd  will  of  the 
sd  testor  decld  and  contd  of  and  concerng  his  real  and 
residuary  psonal  este  and  effects  thby  devised,  bequed,  and 
appted,  and  of  and  in  all  other  este,  ppty,  and  effects  whatsr 
for  the  time  being  formg  or  representg  the  real  and  residuary 
psonal  este  and  effects  of  the  sd  testor  or  any  pt  or  pts  or 
share  or  shares  thof  or  thrin." 

Aa  to  a  sweeping  assignment  of  this  nataie  including  mere  expectancies 

and  poasibilitiesi  see  Elph.  N.  &  C,  Interprep.  of  Deeds,  409 ;  TaUhy  y. 

Official  Receiver,  13  App.  Cas.  523. 

I  2 
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PMw.  xiz.  t*  1^^  ^  make  any  such  sale  as  afsd  if  thought  fit  with  the 

Power  to    cononrrce  of  the  sd  K.,  or  his  assigns,  [and  the  pson  or 

11  —111  I- 

thecon^  psons  for  the  time  being  entled  to  the  other  pt  or  share, 
oarrenco  if  so,  add,  "  pts  or  shares  "  of  the  hereds  hinbfe  described 
tenant  for  ^^  reversion  expectant  on  the  death  of  the  sd  K.,  or  any  of 
life  or  the   gu^h  psonsl  in  order  to  effect  a  sale  of  the  sd  hereds  in 

owners  . 

of  other  posson,  [or,  in  order  to  effect  a  sale  of  the  entirety  or  any 
ahares  (a).  g|jj^j,g  ^j.  ghgreg  of  the  sd  hereds  and  either  in  posson  or 

reversion],  and  with  power  in  such  case  to  agree  with  the 
pson  or  psons  concurrg  in  such  sale  for  the  apportionmt  of 
the  pchase-moy  in  such  mner  as  may  be  thought  pper ;  " 
omit  the  clause  as  to  the  events  in  wch  the  'power  i^  to  he 
exercised,  and  in  the  provo  for  proton  of  pchasers  omit  the 
words  referrg  to  the  precedg  clause;  in  the  power  to  give 
rects  and  the  trusts  of  the  pchase-moy,  say,  "the  sd  B.,  his 
hrs,  ex8,  ads,  or  assns,"  and  these  clauses  will  apply  to  the 
pchase-moy,  "  or  so  much  thof  as  may  be  pd  to  him  or 
them  '*  (6) ;  ]  Mtgee^s  indemnity  clause,  p.  61,  saying,  "  the 
Covenant    gd  g,^  ^ig  hrs,  exs,  ads,  or  assns."     And  the  sd  A.  hby 

for  produc*  ,  .  , 

tioQ  of        covts  with  tlie  sd  B.,  his  hrs,  exs,  ads,  and  assns,  that  he, 

h**^"f  *^®  ®^  '^•'  ^^^  ^^^'  ^^^»  *^^'  ^^  assns,  or  the  trees  or  tree  for 
tnuitees  the  time  being  of  the  sd  will  of  the  sd  L.  will  at  all  times 
^*'^'  hrafter,  unless  prevented  by  fire  or  other  inevitable  accident, 


(a)  See  In  re  Cooper,  4  Ch.  D.  802. 
Addition         (^)  If  ^'^  statutory  power  of  sale  is  relied  on  (see  p.  25,  note),  the  follow- 
to  statutory  ing  clause  should  be  inserted  : — 

powor  0  <<  ^^^  ^^  ^g  ^^y  2kgtdi  that  for  the  ppose  of  any  sale  of  the 

sd  premes  hby  mtged,  or  any  pt  thof,  under  the  power  of 
sale  vested  in  the  sd  B.,  his  hrs,  exs,  ads,  or  assns,  by  virtue 
of  these  psnts  and  the  statute  in  that  behalf,  the  whole  of 
the  ppal  moys  hby  seed  shall  be  deemed  to  become  due  on 
the  day  of  the  date  of  these  psnts,  And  that  any  such  sale 
as  afsd  may  be  made  if  thought  fit,"  &c.,  continue  power  to 
sell  unth  concurrce  of  the  tenant  for  life,  dc,  as  above. 

As  to  title-      (p)  ^^  ^^  deeds  are  not  in  the  possession  of  the  covenantor,  the  statutory 
deeds.         acknowledgment  is  not  available,  see  Vol.  I.,  p.  441,  note.   As  to  the  import- 
ance to  a  mortgagee  of  getting  the  deeds,  see  infra,  p.  192,  note.    Notice 
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upon  every  reasble  request  of  the  sd  B.,  his  hrs,  exs,  ads,  or  "^^  ^u 
assns,  but  at  the  cost  of  the  sd  A.,  his  hrs,  exs,  ads,  or 
assns,   produce,   or  cause  to  be  produced,  to  the  sd  B., 
his  hrs,  exs,  ads,  or  assns,  &c.,  covt  for  prodon  of  munimU, 
Vol.  I.,  p.  441,  forvi  I. ;  And  will  also  at  the  like  request 
and  cost  make  and  furnish,  &c.,  copies  and  for  safe  custody,  For  safe 
Vol.  I.,  p.  441, /arm  i. ;  And  further,  that  he,  the  sd  A.,  ®**'**^^ 
his  hrs,  exs,  ads,  or  assns,  will,  upon  the  dece  of  the  sd  ^  ^n 
K.,  tenant  for  life,  or  sooner  with  his  consent,  deliver,  or  ^^^  ^ 

teuMit  for 

cause  to  be  delivered,  the  sd  deeds  and  writings  to  the  sd  life. 
B.,  his  hrs,  exs,  ads,  or  assns,  or  as  he  or  they  shall  require. 
In  witness,  &c. 


MOKTGAGE  62/  a  Husband  and  Wife  of  the  Wipe's  pmw.  xx. 

Keversionary  Share  (d)  of  a  Fund  in  Court,  a     

Surety  joining  to  covenant  for  payment  of  In- 
terest. The  Principal  is  made  Payable  on  the 
Eeversion  falling  into  Possession  or  the  Death 
of  the  Husband.  Power  to  Mortgagee  to  obtain 
a  Stop  Order. 

Parties,  A.  and  B.,  his  wife,  1 ;  C,  surety,  2  ;  D.,  mtgee, 
8.     Recite  wiU  of  X.,  bequeathg  a  legacy  of  £ in  trust  for  R^itais. 


of  the  mortgage  shoald,  if  possible,  be  endorsed  on  one  or  more  of  the 
deeds. 

This  mortgage,  though  by  way  of  indemnity  only,  is  chargeable  with  ad  gtamp. 
valorem  stamp  duty  ;  Zord  Canning  y.  Boper^  1  El.  k,  B.  164. 

(JT)  If  the  wife  was  married,  or  her  title  to  the  reversionary  interest  accrued  The 
after  1882,  she  would  be  able  to  dispose  of  it  as  9^  feme  %ole  under  the  Married  Married 
Women's  Property  Act,  1882,  see  p.  93,  note.    This  Precedent  is  for  a  case  Women's 
where  the  wife  was  married  and  her  title  arose  prior  to  1883,  so  that  the  old  ^^S^^go 
law  is  applicable  so  far  as  regards  the  power  of  disposing  of  the  property,       ' 
and  the  mortgage   must  therefore  be  by  deed  acknowledged  with  the  con- 
carrence  of  the  husband,  under  the  Act  20  It  21  Vic.  c.  57.    As  to  the  power 
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FEic.  XX.  K.for  life,  remrfor  such  of  her  chn  as  shd  being  sons  attain 
twenty-one^  or  being  daurs  attain  ticenty-one  or  marry,  icith 
the  usual  advcemt  and  maintence  clauses;  Death  of  X.  and 

AdaxoL      probate:   And    whas  the    action   of  ,  add  referee  to 

record,  was  commenced  in  the  yr in  the  Chancery 

Divon  for  the  ppose  of  havg  the  este  of  the   sd   testor 

administered  and  the  trusts  of  his  will  exted  under  the 

8am  set      diron  of  the  comi :  And  whas,  in  obedice  to  a  diron  contd 

^^^      in  the  order  of  the  court  made  on  the day  of on 

ahsn.        the  further  conson  of  the  sd  action,  the  sd  sum  of  £ less 

legacy  duty  was  invested  in  the  pchase  of  the  sum  of  £ 

£2  16s,  per  cent.  Consolidated  Stock  (a),  wch  was  trans- 
ferred into  court  to  the  credit  of  the  sd  cause^  *'  the  acct  of 
Familj.      the  legacy  of  K.  and  her  chn :  '*  And  whas  the  sd  B.  is  one 
of  the  six  chn  of  the  sd  K.,  and  has  attained  the  age  of 
*  twenty-one  yrs,  but  three  of  such  chn  are  still  under  that 
age ;  Agreemtfor  loan,  p.  1,  with  agreemt  that  C  shd  join  as 
Wit.         surety,  p.  8,/onii  vn. :  NOW  THIS  INDRE  WITNETH, 
neaseib.      ^,^^^  conson,  p.  8;  jt  and  sevl  covt  by  A.  and  B.  for  paymt 
ofppal  and  intt  after  default,  p.  10 ;  covt  by  C.  to  pay  intt  on 
default  of  A.  and  B.,  p.  15,  form  xrv.,  mutatis  mutandis  (6); 

of  disposition  of  a  married  woman  prior  to  that  Act,  and  the  changes  effected 
thereby,  see  VoL  I.,  p.  618,  note,  p.  622,  note. 

The  Act  20  &,  21  Vic.  c  67,  applies  only  to  reTersionaiy  interests  aoqiiired 
after  Slst  Deer.,  1857,  and  excepts  from  its  prorisions  a  reTersionaiy  interest 
to  which  a  married  woman  is  entitled  under  her  own  marriage  settlement ; 
so  that  where  the  settlement  was  before  1883,  the  wife  cannot  make  a  binding 
disposition  by  deed  of  her  reyersion  nnder  the  nsual  ultimate  trusts  (in 
default  of  issue)  of  her  own  personalty  ;  but  under  a  settlement  made  since 
1882,  she  would  have  full  power  under  the  Married  Women^s  Property  Act, 
1882,  s.  2,  to  dispose  of  such  an  interest  subject  to  any  restrictions  expressly 
imposed  by  the  settlement. 

For  a  mortgage  by  a  married  woman  as  a  feme  sole  under  the  Married 
Women*s  Property  Act,  1882,  see  Precedent  zn.,  p.  96. 

(a)  See  VoL  I.,  p.  79,  note  (rf). 

(fi)  The  following  is  a  form  of  covenant  by  the  tenant  for  life  for  payment 
of  interest : — 

Corensnt  "  And  the  sd,  tenant  for  life,  doth  hby  covt  with  the  sd 
^tmant  jy^^  j^jg  g^s,  ads,  and  assns,  that  the  sd,  tenant  for  life,  will 
surety  for    at  all  times  during  his  life,  if  the  sd  sum  of  £ ,  or  any 
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AND   THIS  INDRE   FURTHER  WITNETH  that  in  tmmo^xx. 
psuance  of  the  sd  agreemt  and  for  the  conson  afsd,  the  Farkber 
sd  B.  as  beneficial  owner  (c)  with  the  concurrce  of  the  sd  A.,  ^»*»«^*^ 
doth  hby  assn  and  the  sd  A.  as  beneficial  owner  (c)  doth  hby  Aangn- 
assn  and  confirm  unto  the  sd  D.,  All  that  the  pt  or  share  ^^^ 
or  pts  or  shares  to  wch  the  sd  B.  or  the  sd  A.  in  her  right 
now  is  or  may  hrafter  by  means  of  the  death  of  any  one  or 
more  of  the  other  chn  of  the  sd  K.  witht  attaing  a  vested 
intt  or  by  any  other  means  become  entled  under  the  sd  will 

or  orwise  howsoever  (d),  of   and  in  the  sd  sum  of  £ 

£2  158.  per  cent.  Consolidated  Stock  (e),  or  other  the  stocks, 
funds,  or  sees  for  the  time  being  constitutg  or  representfj^ 

the  sd  legacy  of  £ ,  or  any  pt  thof,  and  of  and  in  all 

accumulons  wch  may  be  added  thto,  Togr  with  all  powers 
and  remedies  for  recoverg  and  obtaing  paymt  and  transfer  of  ^ 
the  sd  share  or  shares  and  premes  hby  assned :  To  hold  ^g^^^, 
the  same  premes  unto  the  sd  D.,  his  exs,  ads,  and  assns,  ^^™- 
subjt  to  the  provo  for  redmon  hinafter  contd ;  Provo  for  ^®  "^"^ 
redmon  to  J5.,  p.  18,  form  n.,  with  various  as  in  Prec.  xi., 
p.  94 ;  [^Mtgee'8  rect  clause,  p.  89 ;  and.  Trusts  of  moys  reced 
in  respt  of  reversion,  p.  40,  unless  these  two  clauses  are  omitted 

pt  thof,  shall  so  long  remain  on  the  secy  of  these  psnts,  pay  paymeot  of 
to  the  sd,  mtgeCf  his  exs,  ads,  or  assns,  on  demand  the  intt  *" ^^ 

on  the  sd  sum  of  £ ,  or  on  so  much  thof  as  shall  for  the  thenof  on 

time  being  remain  unpd,  in  case  of  default  being  made  by  ^^t^. 
the  sd,  mtgors,  their  hrs,  exs,  or  ads,  in  such  paymt,  and 
that  all  intt  to  become  payable  upon  or  in  respt  of  the  sd 

sum  of  £ ,  or  any  pt  thof  during  the  life  of  the  sd,  tenant 

for  life,  shall  be  a  chge  upon  and  payable  out  of  the  income 
of  the  sd  trust  premes  subjt  to  the  trusts  of  the  sd  will  and 
the  sd,  tenant  for  life,  doth  hby  chge  the  sd  income  with  the 
paymt  of  the  sd  intt  accdly." 

(e)  See  p.  65,  note.  This  implies  coyenants  for  title,  both  by  A.  and  B., 
as  to  the  latter  binding  her  separate  estate  under  the  Married  Women*! 
Property  Act,  1882,  see  p.  94,  note. 

(iQ  See  Be  Clarlte,  35  Ch.  D.  109  ;  36  Ch«  D.  348. 

(0  See  Vol.  [.,  p.  79,  note  (d)^ 
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p>Ko.  XX.  iji  relice  on  the  statute,  see  p.  89,  note'} ;  Provo  for  continuce 

of  loan  for  a  term  certn,  p.  88,  saying,  "  shall  not  before  the 

death  of  the  sd  K.,  or  of  the  sd  A.,  wcheyer  shall  first 

Proviso  as  happen,  call  in,  &c."  (a).     Mtgee^s  indemnity  clause,  p.  61 ; 

lUbiUty^  Provd  alwats  and  it  is  hby  agrd  that  as  between  the  sd  A., 

^^'rt^      ^•'  ^^^  ^''  resply,  and  their  respive  hrs,  exs,  and  ads,  and 

and  surety,  the  sd  mtged  premes,  the  sd  A.,  his  hrs,  exs,  and  ads,  shall 

be  primarily  liable  to  the  paymt  of  the  ppal  moys  and  intt 

intd  to  be  hby  seed ;  Provo  that  D.  is  not  to  be  affected  by 

the  last  declaron,  p.  88 ;  Declaron  that  C  shall  be  liable  as  a 

Power  to    ppal  debtor  for  the  intt,  p.  88,  form  xvn.,  mutatis  mutandis : 

oiderV).  ^  -^^^  '^^^  '^'  '^^  ^'  ^^^  empower  the  sd  D.,  his  exs, 
ads,  and  assns,  at  the  cost  of  the  sd  A.,  his  exs  or  ads,  to 
apply  for  and  obtain  an  order  in  the  sd  action,  prohibitg 
the  share  or  shares  and  premes  hby  mtged,  or  any  pt  or  pts 
thof,  from  being  pd  or  transferred  out  of  court  witht  notice 
to  the  sd  D.,  his  exs,  ads,  or  assns,  and  upon  such  apphcon 
to  use  the  names  of  the  sd  A.  and  B.  as  consentg  thto,  and 
to  instruct  solors  and  counsel  accdly  on  their  respive  behalf. 
In  witness,  &c. 

As  to  stop       00  ^'^6  statatoiy  power  of  sale  is  relied  on ;  the  express  power,  if 
orders.         inBerted,  would-be  exercisable  **  witht  any  further  consent  of  the 

sd  A.  and  B.,  or  either  of  them,  their  or  either  of  their  exs, 

ads,  or  assigns,'*  and  the  notice  prior  to  a  sale  to  be  given,  and  the  sar- 
plus  proceeds  made  payable  to  ^'  the    sd  B.,    her  exS,    ads,  and 


)> 


assigns. 

(ft)  As  to  the  priority  conferred  by  obtaining  a  stop  order,  see  Pinnock  v. 
Bailey  J  23  Ch.  T>.  497  ;  Be  Ilolmei,  29  Ch.  D.  786  ;  Mutual  Life  \AMurance 
Society  V.  Langley^  32  Ch.  D.  460.  Where  a  mortgagee  is  empowered  by  the 
mortgage  deed  to  obtain  a  stop  order,  he  is  entitled  to  his  costs  of  doing  so 
(  Waddilove  v.  Taylor j  6  Hare,  307).  As  to  the  importance  of  obtaining  a 
fresh  stop  order  on  making  a  fnrther  advance,  see  Macleod  v.  Buchanan^  33 
Beav.  234  ;  4  De  G.  J.  &  S.  266.  The  application  may  now  generally  be 
made  by  summons,  but  a  petition  is  necessary  where  a  fund  exceeding 
£1,000  has  been  paid  into  court  under  the  Trustee  Relief  Act,  and  no  prior 
application  has  been  made  in  the  matter  of  the  fund  (i2<?  Tooyood,  W.  N.  1887, 
p.  109]  ;  as  to  stop  orders  generally,  see  B.  S.  C,  1883,  Order  46 ;  Seton, 
300 — 305;  Danieirs  Chancery  Practice,  6th  ed.,  1633,^  seq  ;  see  also  2 
Dav.,  pt  2,  p.  578,  note.- 
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?ftM.  ZXI. 


MORTGAGE  of  a  Reversionary  Interest  in  Settled 
Personalty,  and,  Policy  of  assurance  on  the  Death 
of  the  Mortgagor  in  the  Lifetime  of  the  Tenant 
FOR  Life,  the  mortgage  Debt  being  payable  on  the 
reversioner  policy  falling  into  Possession.  Pro- 
visions/or  jpaym^wt  of  Compound  Interest  at  the 
Option  of  the  Mortgagor,  and  for  the  Policy 
being  kept  up  by  the  Mortgagee.  Variation 
where  Interest  Varies  according  to  Bank  Rate. 

PartIB,  a.,  mtgor,  1 ;  B.,  mtgeCy  2.  Recite  the  marre  Beeiuis. 
settlmt  of  the  father  and  mother  of  A.,  whrby  psonalty  was 
vested  in  trees  upon  trust  for  the  father  and  mother  successively 
for  life,  with  remr  to  the  chn  who  shd  attain  twenty-one,  dtc. ; 
The  marre  of  the  father  and  mother ;  The  death  of  the  mother : 
That  A.  is  the  only  child  of  the  marre  who  attained  twenty- 
one  ;  The  psnt  state  of  investmt  of  the  trust  funds :  And  whas  Policy. 

the  sd  A.  has  effected  a  policy  of  assurce  in  the Assurce 

Society  dated  the day  of ,  and  numbered  , 

whby  the  sum  of  £ is  assured  to  be  pd  to  the  exs  or 

ads  of  the  sd  A.  within  calr  months  after  his  death 

in  the  event  of  his  d^ong  during  the  lifetime  of  the  sd  K., 
the  father;  Agreemtfor  loan,  p.  1,  with  agreemtfor  paymt  of 
compound  inU,  p.  3 ;  NOW  THIS  INDRE  WITNETH,  Wit- 
&c.,  conson,  rect.  Govt  by  A.  with  B,,  "that  he  the  sd  A.,  ^**^*'  ' 
his  hrs,  exs,  or   ads,  will   at  the   expiron   of  three   calr  to  pay 
jnonths  after  the  death  of  such  one  of  them  the  sd  A.  and  K.  P"?^*p*^ 

and  sams 

as  shall  first  die,  pay  the  sd  sum  at  £ ,  the  ppal,  and  all  advanced 

sums  which  the  sd  B.,  his  exs,  ads,  or  assns,  shall  have  miums 
expended  in  the  meantime  in  keepg  on  foot  the  sd  policy 
hinbfe  mentd,  or  in  effectg  or  keepg  on  foot  any  substituted 
policy  or  policies  to  be  effected  as  hinafter  is  mentd,  togr 

with  compound  intt  at  the  rate  of per  cent,  per  n-nmiTp  with  com- 

[at  a  rate  varyg,  &c.,  p.  14,  Jiote']  on  the  sd  sum  of  £ ,  ^^^^^ 
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n^^jm.  and  on  the  sums  so  expended  as  afsd ;  The  intt  on  the  sd 

Glaoae  m    sum  of  £ to  Commence  from  the  date  of  these  psnts, 

^?£^'  and  on  the  sums  of  moy  expended  as  afsd  from  the  time  of 
interat.     the  same  resply  being  expended,  and  all  such  intt  to  be 

capitalised  half-yrly  on  the day  of and day 

of in  every  yr  until  the  time  hinbfe  appted  for  paymt 

of  the  aggregate  amt  due  on  the  secy  of  these  psnts  (a),  and 

so  that  on  every  half-yrly  day  for  makg  a  rest  as  afsd,  the 

intt  up  to  that  day  shall  be  added  to  the  ppal  sum  owing  so 

as  to  form  one  aggregate  sum,  carryg  intt  at  the  rate  afsd  : 

CoreiiADt    A.ND  FURTHEB  that  in  case  the  aggregate  sum  hinbfe  covted 

ment  of  in-  to  be  pd  or  any  pt  thof  shall  remain  unpd  after  the  time 

deSuit!^**^  hinbfe  appted  for  paymt  thof,  the  sd  A.,  his  hrs,  exs,  or  ads, 

will  thrafter  pay  to  the  sd  B.,  his  exs,  ads,  or  assns,  intt  on 

such  aggregate  sum,  or  on  so  much  thof  as  shall  for  the  time 

being  remain  unpd,  at  the   rate   afsd  by  equal  half-yrly 

paymts,  the  first  of  such  half-yrly  paymts  to  be  made  at  the 

expiron  of  six  calr  months  from  the  time  appted  for  paymt 

w^7a^     of  the  sd  aggregate  sum  as  afsd :  Pbovd  always  that  the 

■nmsad-     sd  A.,  his  exs  or  ads,  shall  be  entled  on  any  half-yrly  day 

^2^^'  for  makg  a  rest  as  afsd  to  pay  to  the  sd  B.,  his  exs,  ads,  or 

and  capi-    assns,  the  whole  or  any  pt  (not  being  less  than  £ at  any 

interest.     ^^^  time),  of  the  amt  then  owing  in  respt  of  sums  expended 
as  afsd,  and  of  intt  (whether  capitalised  or  not)  in  redon  of 
Further      the  aggregate  amt  owing  as  afsd:   AND   THIS   INDKE 
witne«eth.  ALSO  WITNETH  that  in  further  psuance  of  the  sd  recited 
agreemt  and  for  the  conson  afsd,  the  sd  A.,  as  beneficial 
Aaeign-      owner  doth  hby  assn  unto  the  sd  B.,  First,  Allthe  moys, 
settled       stocks,  funds,  shares,  and  sees  now  subjt  to  the  trusts  decld 
funds.        ijy  ^jjg  g^  recited  indre  of  settlmt,  or  wch  by  means  of  any 
change  of  investmt  or  orwise  may  from  time  to  time  be  sub- 
stituted for  the  same  resply  or  any  pt  thof;  And  secondly, 


(a)  If  the  mortgagor  should  become  bankmpt  before  the  death  of  the 
tenant  for  life,  the  mortgagee  cannot  prove  for  the  capitalised  interest 
aocmtd  dne  after  adjudication  QEtg  parte  Bath,  22  Ch.  D.  450  ;  Ete parte 
Robinson^  31  L.  J.  Bkptcy.  12  ;  Re  Fane,  W.  N.  1888,  231). 
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All  that  the  sd  policy  of  assurce  effected  on  the  life  of  the  mo-  ni. 
sd  A.  as  hinbfe  mentd^  and  all  moys  assured  by  or  to  become  PoUej. 
payable  under  the  sd  policy  and  the  full  benefit  thof,  Togr 
WITH  all  powers  and  remedies  for  recoverg  and  obtaing 
paymt  and  transfer  of  the  sd  respive  premes :  To  hold  the  Haben- 
same  premes  unto  the  sd  B.,  his  exs,  ads,  and  assns,  subjt  °'°' 
as  regards  the  sd  premes  first  hinbfe  described  and  assned  gagM. 
to  the  este  and  intt  of  the  sd  K.  during  his  life  thrin,  and 
subjt  as  regards  all  the  sd  premes  to  the  provo  for  redmon 
hinafter  contd,  Provo  for  redmon,  p.  18,  on  paymt,   "  at  the 
expiron  of  three  cah*  months  after  the  death  of  such  one  of 
them,  the  sd   A.  and  K.,  as  shall  first  die,"  of,   'Hhe 
aggregate  amt  hinbfe  coyted  to  be  pd  ;  "  {^Bect  clause,  p.  89, 
and  Trusts  of  moys,  dx.,  reced  in  respt  of  reversion  or  policy, 
p.  40,  unless  these  two  clauses  are  omitted  in  relice  on  the 
statute,  see  p.  89,  note"} ;  Govt  by  A.  to  keep  up  policy,  p.  41, 
down  to  the  end  of  the  provon  that  new  policies  are  to  he  subjt 
to  the  secy,  omittg  throughout  the  words,  "  at  his  own  cost :  '* 
Pbovd  always,  and  it  is   hby  agrd  that  it  shall  not   be  Proriao 
incumbent  on  the  sd  A.,  unless  he  shall  think  fit  so  to  do,  gagorneed 
to  pay  any  premiums  or  moys  for  keepg  on  foot  the  sd  origl  ^^^  w 
policy,  or  effectg  or  keepg  on  foot  any  such  substituted 
policy,  And  in  case  he  shall  at  any  time  neglect  or  refuse  to  ^luit  mori- 
make  the  paymts  afsd  or  any  of  them,  it  shall  be  lawful  for  Sui^™^ 
the  sd  B.,  his  hrs,  exs,  ads,  or  assns  to  pay  the  same ;  But 
nevs  the  sd  B.,  his  exs,  ads,  or  assns,  shall  not,  under  any 
circes,  be  responsible  for  any  omission  or  refusal  to  keep  on 
foot  or  renew  the  sd  origl  or  any  substituted  policy,  nor  for 
any  losses  or  expses  wch  the  sd  A.,  his  exs,  ads,  or  assns, 
may  suffer  by  reason  of  any  such  omission  or  refusal  (p) ; 

(Jf)  As  the  right  to  call  in  the  mortgage  money  does  not  arise  until  either  As  to 
the  reyersion  or  the  policy  has  fallen  into  possession,  if  the  amount  then  insertiiig 
receivable  will  snffice  to  pay  it  off  without  resorting  to  the  other  part  of  the  power  of 
security,  a  power  of  sale  would  be  unnecessary ;  but  if  thought  proper,  a  ^^ 

power  may  be  given,  **  at  any  time  after  the  death  of  the  sd  A.,  in 
the  event  of  his  dying  in  the  lifetime  of  the  said  K.,"  to  seU 
**  the  sd  reversionary  intt  hby  mtged,  or  any  pt  thof,"  p.  28  ; 
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paio.  XXI.  Mtgee's  indemnity  clause,  p.  61,  omittg,  if  the  power  of  sale  is 
fiegatived,  the  words,  "  the  power  of  sale  or."  In  wttness, 
&c.  (a). 


PRIO.  XXII. 


lUciUls. 


As  to 
notioes  to 
be  giyen. 


Power  of 
married 
woman  to 
effect 
policy  for 
her  sepa- 
rate use. 


MORTGAGE  of  Wife's  CoNTiNaENT  Reversion  be- 
longing to  her  for  her  Separate  Use  and  a  Policy 
on  her  life  effected  for  her  Separate  Use  under  the 
Married  Women's  Property  Act,  1870  or  1882  (6). 
Provision /or  continuing  Loan /or  a  Term. 

Parties,  A.,  and  B.,  his  wife,  1 ;  C,  2.  Recite  will  of 
X.,  bequeathg  the  testor*s  residuary  real  and  psonal  este  in 
trust  for  conversion  and  investmt  of  the  proceeds,  and  declarg 


but  the  statutory  power  would  be  applicable  in  that  erent  unless  expressly 
excluded,  see  p.  22,  note. 

(fi)  Notice  must  be  given  to  the  trustees  of  the  reversion,  and  to  the  in» 
surance  office.  If  the  trust  proi)erty  comprises  stocks  transferable  at  the 
Bank  of  England,  or  the  stocks,  shares,  or  securities  of  any  public  company, 
whether  incorporated  or  not,  security  against  malversation  by  the  trustees 
may  be  obtained  by  giving  notice  to  the  bank  or  company,  supported  by 
affidavit,  under  the  Rules  of  the  Supreme  Court,  1883,  Cider  XL VI.,  the 
effect  of  which  is  similar  to  that  of  the  old  writ  of  distringas  under  6 
Vic.  c.  6,  s.  5,  which  is  abolished  by  that  order ;  see  notes  thereto  in  the 
Annual  Practice ;  2  Dav.  Prec.,  pt.  2,  p.  577,  note.  As  to  the  stamp  in 
respect  of  the  policy,  see  p.  105,  note. 

(J)  See  the  Acts,  33  &  34  Vic.  c.  93,  s.  10,  and  45  &  46  Vic.  c.  76,  s.  11. 
The  former  Act  provided  that  a  married  woman  might  effect  a  policy  on  her 
own  life,  or  that  of  her  husband,  for  her  separate  use,  and  the  latter  Act, 
which  repeals  the  former,  contains  a  similar  provision.  The  husband  is  made 
a  party  to  the  mortgage  in  order  to  covenant  for  payment  and  for  keeping 
up  the  policy,  the  money  being  advanced  to  him,  and  he  is  also  made  to 
confirm  the  assignment  in  order  to  imply  covenants  for  title  by  him.  If 
desired  the  covenants  for  payment,  &c.,  may  be  joint  and  several  by  the 
husband  and  wife  as  in  Precedent  xz. ;  see  p.  117,  note.  The  form  of  the 
mortgage  will  be  substantially  the  same,  whether  the  wife's  title  to  the  re- 
version and  policy  arose  under  the  old  law,  or  she  was  married,  or  her  title 
accrued  since  1882,  so  as  to  be  under  the  Married  Women's  Property  Act, 
1882,  as  to  which  see  p.  93,  note.  The  variations  where  the  husband  does 
not  concur  will  be  obvious. 
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trusts  of'siuh  proceeds  f  stihjt  to  paymt  of  debts  and  legacies,  FMo^xxn. 

for  K,,  the  testor*s  widow  for  life,  with  remr  for  such  of  his 

chn  as  slid  survive  her  and  attain  twenty-one  or  marry,  and 

the  issue  ofsv^h  ofihein  as  shd  he  then  dead  per  stirpes,  with 

the  usual  advancemt  and  maintence  clauses,  {and  a  declaron 

that  all  bequests  to  married  women  shd  be  for  their  separate 

use'] :  Death  of  testor  and  probate :  And  whas  the  fiinl  and  Adminii- 

tration  of 

testamentary  expses,  debts  and  legacies  of  the  sd  testor  have  estate. 
all  been  pd,  and  his  residuary  real  and  psonal  este  so  far  as 
the  same  has  been  ascertained  now  consists  of,  or  is  repre- 
sented by  the  stocks,  funds,  sees,  and  ppty  specified  in  the 
schdle  hto  :  And  whas  the  sd  K.  is  still  living  :  And  whas  ^'^^"^ 
there  are  six  chn  of  the  sd  X.  now  living,  three  of  whom,  ykbHU, 
includg  the  sd  B.,  have  attained  the  age  of  twenty-one  yrs, 
and  the  remaing  three  of  such  chn  are  still  under  that  age, 
and  one  child  of  the  sd  X.  has  died  leavg  issue  :  And  whas  ^«  »^ 
under  the  circes  afsd,  the  sd  B.  is  entled  [for  her  septe  use, 
independently  of  the  sd  A.],  to  one-seventh  share  of  the 
trust  premes  constitg  or  representg  the  residuary  este  of  the 
sd  X.,  in  reversion  expectant  on  the  dece  of  the  sd  K.,  and 
contingently  upon  the  sd  B.  outliving  the  sd  K.,  such  share 
being  susceptible  of  augmenton  by  the  death  of  any  of  the 
other  chn  of  the  sd  X.  in  the  lifetime  of  the  sd  K.  witht 
issue  or  by  the  death  of  any  of  such  chn  at  any  time  under 
the  age  of  twenty-one  yrs ;  Agreemt  for  loan  to  ^.,  p.  1 : 
And  whas  [as  pt  of  the  intd  secy]  the  sd  B.  has  effected  and  Policy. 

is  entled  to  a  policy  of  assurce  in  the Associon  on  her 

life,  in  her  own  name,  and  for  her  septe  use  dated,  &c.,  and 

numbered,  &c.,  and  imder  the  annual  premium  of  £ , 

whby  the  sum  of  £ is  assured  to  be  pd  to  her  exs,  ads, 

or  assigns  in  the  event  of  her  death  in  the  lifetime  of  the 

sd  K. ;  First  testatum,  covt  by  A.  for  paymt  as  in  Prec,  i., 

p.  72 :  AND   THIS  INDRE   ALSO   WITNETH  that  in  ^^^^^^^ 

further  psuance  of  the  sd  agreemt  and  for  the  conson  afsd 

the  sd  B.,  as  beneficial  owner  (c)  doth  hby  assn,  and  the  sd  Aaogn- 

"^  ment  of 

A.  aa  beneficial  owner  (c)  doth  hby  confirm  unto  the  sd  C,  lUre. 

(e')  See  p.  119,  note. 
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vRBo.  xxu.  All  that  one  equal  seventh  pt  or  share,  or  other  the  share 
and  intt  to  wch  the  sd  B.  is  or  will  upon  the  dece  of  the  sd 
K;,  or  orwise  become  entled  in  the  event  of  her  survivg  the 
sd  K.,  of  and  in  the  stocks,  funds,  sees,  and  ppty  specified 
in  the  schdle  hto,  or  hrafter  constitug,  arisg  from,  or  repre- 
sentg  the  residuary  real  and  psonal  este  of  the  sd  X.,  or 
any  pt  or  pts  thof,  and  the  intt,  divids,  rents,  profits,  or 

Policy.       income  thof,  and  accumulons  added  thto  :  And  also  all  that 
the  hinbfe  mentd  policy  of  assurce  on  the  life  of  her  the  sd 

B.,  and  the  sum  of  £ thby  assured,  and  all  moys  to 

become  payable  thnmder  and  the  full  benefit  thof:  Toob 
WITH  all  powers  and  remedies  for  obtaing  and  compellg 
paymt  and  transfer  of  the  sd  share  and  premes  first  hinbfe 
assned,  and  the  moys  assured  by  or  to  become  payable  under 
the  sd  policy ;  Habendum  to  C,  svhjt  to  redmon,  p.  15 ;  Prove 
for  redmofi,  p.  18,  "  on  paymt  by  the  sd  A.,  his  hrs,  exs,  or 
ads,  or  the  sd  B.,  her  exs,  ads,  or  assns,  or  any  of  them," 
the  reassignmt  to  be  made,  ^*  to  the  sd  B.,  her  exs,  ads,  and 
assns,  as  her  septe  ppty  and  este,  independently  of  the  sd  A., 
or  as  she  or  they  shall  direct ; "  {Rect  clause^  p.  89,  and 
trusts  of  moys  reced  in  respt  of  the  sd  share,  policy,  and 
premes,  p.  40,  "whether  before  or  after  the  time  hby  appted 
for  paymt  of  the  ppal  moys  intd  to  be  hby  seed,'*  the  surplus 
to  be  pd  or  transferred,  "  to  the  sd  B.,  her  exs,  ads,  or  assns 
as  her  septe  ppty,"  &c.,  unless  these  two  clauses  are  oynittedin 
relice  on  the  statute,  see  p.  39,  note  /}  Prove  for  continuce  of 
loan  for  a  term  certain,  p.  83,  "  if  the  sd  A.,  his  hrs,  exs,  or 
ads,  or  the  sd  B.,  her  exs,  ads,  or  assns,  shall  on  every  half- 
yrly  day,  &c. ; "  and,  adding  at  the  end  of  the  clause,  "  except 
so  far  as  the  sd  ppal  sum  may  become  satisfied,  in  the  mean- 
time, by  the  retainer  by  the  sd  C,  his  exs,  ads,  or  assns,  of 
any  moys  recevd  or  realised  by  him  or  them  in  respt  of  the 
sd  share,  policy,  or  premes  afsd;  "  Prove  that,  "the  sd  A., 
his  hrs,  exs,  or  ads,  or  the  sd  B.,  her  exs,  ads,  or  assns 
shall  not,"  be  at  liberty  to  pay  of  for  a  term  certain,  p.  38  ; 
Govt  by  A.  unth  C.  to  keep  up  the  policy,  p.  41,  unth  the 
follewg  variens,  that  B.  shall  net  do  anything  to  vitiate  the 
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policy,  and  that  A.,  his  exs  or  ads,  or  B.  will  enahU  C.  »mo-  ^an. 
to  renew  policy,  and  that  A.,  his  exs  or  ads,  ivill  pay  the 
premiums  and  deliver  the  rects,  and  that  if  A.,  his  exi  or 
ads,  should  neglect  so  to  do,  power  to  C.  to  keep  up  the 
policy,  and  tlutt  A.,  his  exs  and  ads,  will  repay  all  mays 
expended  by  C,  in  keepg  up  the  policy  or  effectg  any  new 
poUcy,  with  intt,  and  mtged  premes  to  be  chged  with  the 
paymt  (a) ;  \Add,  if  need  be,  clauses  as  to  husbd  being 
primarily  liable  for  the  debt,  dc,  see  Prec.  xx.,  p.  120]. 
Mtgee*s  indemnity  clause,  p.  61.     In  witness,  &c.  (b), 

Schdle, 


MORTGAGE  of  Freeholds  to  a  Building  Society  «». 

incorporated  under  the  Building  Societies  Act,      ' 

1874.     Variations  for  Leaseholds  and   Copy- 
holds, and  in  other  respects.     Concise  form  (c). 

Parties,  A.,  a  member  of  the Bldg  Society,  incor- 
porated under  the  Bldg  Societies  Act,  1874  (hinafter  called 

(a)  The  power  of  sale  is  omitted  in  reliance  on  the  statute  ;  if  inserted,  it 

would  be,  "  of  the  sd  share,  policy,  and  premes,  hby  mtged  " 
untht  any  further  consent  "  of  the  sd  B.,  her  exs,  ads,  or 
assigns,"  notice  to  exercise  the  power  to  be  given  to  **  the  sd 
B.,  her  exs,  ads,  or  assigns,"  tmsts  of  surplus  moys  to  be  for 
**  B.,  her  exs,  ads,  or  assigns,  as  her  septe  ppty,  &c." 

(b)  Notice  to  be  given  to  the  trustees  of  the  will,  and  to  the  insarance 
office ;  and  see  p.  104,  note.  As  to  the  stamp  in  respect  of  the  policy,  see  p. 
105,  note. 

(0)  This  Precedent  is  adapted  to  a  society  originally  formed  under  the  As  to  the 
Building  Societies  Act,  1874  (37  &  38  Vic.  c.  42),  or  to  one  formed  under  Building 
the  repealed  Act,  6  &  7  Will.  IV.  c.  32,  and  which  has  obtained  a  Certificate  Societies 
of  Incorporation  under  the  Act  of  1874  (which  is  optional,  see  ss.  7  &  8,  and 
the  Amendment  Acts  of  1875  and  1877,  38  &  89  Vic.  c.  9 ;  40  &  41  Vic. 
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pftio.     the  mtgor,  wch  expression  shall  include  also  his  hrs^  exs, 


XXIU. 


adsy  assns,  where  the  context  so  admits),  1 ;  The  sd 

Bldg  Society  (hinafter  called  the  Society,  wch  expression 
shall  include  also  the  assns  of  the  Society,  where  the  con- 


c.  63).  In  the  caae  of  a  sooietj  formed  under  the  repealed  Act,  and  not  in- 
corporated under  the  Act  of  1874,  the  mortgage  must  be  taken  in  the  names 
of  the  trustees,  for  forms  of  which,  see  2  Dav.  Prec,  pt.  ii.,  3rd  ed.,  pp.  1236, 
1248,  which  may  be  readily  altered  to  adapt  them  to  the  Cony.  Acts,  1881  and 
1882,  with  the  aid  of  the  above  Precedent.  In  the  case  of  this  Precedent  it  is 
assumed  that  the  mortgagee's  powers  are  either  provided  for  (as  is  usual)  by 
the  rules,  which  arc  incorporated,  or  are  to  be  dependent  on  the  Con  v.  Act, 
1881,  which  however  requires  modification  to  adapt  it  to  a  security  of  this 
kind  ;  otherwise  short  express  powers,  excluding  or  partially  incorporating 
the  statutory  powers,  should  be  inserted,  which  may  be  taken  from  the  next 
precedent  of  a  mortgage  to  an  Industrial  and  Provident  Society.  The  latter 
course  would  perhaps  be  more  convenient  than  to  rely  on  the  statutory 
powers  with  a  clause  modifying  them  as  in  p.  131,  note.  As  to  mortgages  ot 
copyholds,  see  the  Building  Societies  Act,  1874,  ss.  25,  28.  Mortgages  to 
Building  Societies  were  formerly  exempt  from  stamp  duty,  but  by  31  k  32 
Vic.  c.  124,  s.  11  (re-enacted  by  the  Stamp  Act,  1870,  33  &  34  Vic.  c.  97, 
s.  112),  the  exemption  was  repealed  as  to  mortgages  by  members  above  £500, 
and  as  to  all  mortgages  by  non-memhert ;  and  in  the  case  of  Societies  under 
the  Act  of  1874,  there  is  no  exemption  (see  s.  41).  The  mortgage  in  the 
text  appears  to  be  chargeable  with  duty  on  the  amount  of  the  advance,  under 
the  stamp  Act,  1870,  s.  108. 

These  mortgages  may  be  discharged  on  redemption  by  an  ordinary  recon- 
veyance or  by  a  mere  receipt ;  see  the  Act  of  1874,  s.  42,  and  the  Act  of 
Wm.  IV.,  8.  6.  As  to  the  effect  of  the  endorsed  receipt,  see  Prosser  v.  Rice, 
28  Beav,  68 ;  Peate  v.  Jaeksm,  3  Ch.  576  ;  Fourth  OUy,  4'c.y  Society  v. 
Waiiams,  14  Ch.  D.  140  ;  Robinson  v.  Treoor,  12  Q.  B.  D.  423  ;  Harvey  v. 
Municipal,  Sfo,,  Society,  26  Ch.  D.  273 ;  Songster  v.  Cochrane,  28  Ch.  D. 
298  ;  CarlUle  Banking  Co.  v.  Thompson,  28  Ch.  D.  398  ;  HosUng  t.  Smith, 
1 3  App.  Cas.  582.  The  receipt  appears  to  be  in  all  cases  exempt  from  Stamp 
Duty,  see  2  Dav.  Prec,  pt.  ii,  4th  ed.,  pp.  302,  709,  notes. 

As  to  the  law  of  Building  Societies,  see  2  Dav.  Prec,  pt.  ii.,  4th  ed.,  p. 
703,  note. 

As  to  the  application  of  a  provision  in  the  rules  of  a  building  society  for 
reference  of  disputes  to  arbitration  to  questions  arising  under  a  mortgage, 
see  as  to  the  old  law  under  the  Act  of  1874,  Hack  v.  London  Provident 
Building  Society,  23  Ch.  D.  103  ;  Mutual,  diC.,  Society  v.  Kent,  9  App.  Cas. 
260.  The  law  has  now  been  altered  by  the  Building  Societies  Act^  18)84  (47 
&  48  Vic.  c.  41),  s.  2.  See  Western  Suburban,  J^c,  Society  v.  Martin,  17 
Q.  B.  D.  66,  609.  The  alteration  is  subject  however  to  express  provision  in 
the  rules  ;  Walker  v.  General,  Jf-c,  Society,  36  Ch.  D.  777. 
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text  BO  admits),  2  (d)  :  WITNETH  that  in  conson  of  the     '»• 

sum  of  £ this  day  advanced  by  the  Society  to  the  mtgor     ' 

(being  the  amt  to  wch  he  is  entled  accdg  to  the  rules  of  ^^  . 
the  Society,  [and  in  parlar  accdg  to  the  roles  under  the 

head ,]  in  respt  of shares  held  by  him  in  the 

Society),  the  rect  of  wch  is  hby  acknowed,  the  mtgor  hby 
coYts  with  the   Society  that  the  mtgor  will  pay  to  theOo^«B»t 

Society,  accdg  to  the  rules  thof,  the  sum  of  £ per,^!^ 

[month]  during  the  period  of yrs,  to  be  computed  from  *"*^"  - . 

the day  of ,  the  first  of  such  paymts  to  be  made 

on  the day  of ,  and  the  subsequent  pajrmts  to  be 

made  at  regular  successive  intervals  of  [one  month]  during 
the  whole  of  the  sd  period  witht  dedon,  but  so  nevs  that, 
as  to  any  day  on  wch  any  such  paymt  shall  fall  due  wch 
shall  not  be  a  day  of  meetg  of  the  Society,  the  sum  fallg 
due  on  that  day  shall  be  payable  on  the  first  day  of  meetg 
next  ensug.  And  also  wiU  duly  and  punctually  pay  asAndibiei. 
and  when  the  same  shall  resply  become  payable  all  such 
fines,  fees,  or  other  moys  as  may  become  payable  by  the 

mtgor  under  the rule,  or  any  other  rule  or  rules  of  the 

Society  in  respt  of  the  shares  held  by  him  the  mtgor  as 
afsd  (/) :  AND  THIS  INDRE  FURTHER  WITNETH  Fariiitr 

(d)  For  copyholds,  add,  "  B.,   C,  and   D.,  trees  appted  by  and  Variation 

on  behalf  of  the  Society  (hinafter  called  the  trees,  which  ex-  hoku/*'" 
pression  shall  include  also  their  hrs  and  assns,  where  the 
context  so  admits),  8." 

(e)  As  to  the  right  of  proof  in  baxikmptcy  where  the  mortgage  is  to 
secure  instalments  of  principal  and  interest,  see  Mb  parte  Bath,  22  Ch.  D. 
450. 

(/)  If  the  mortgage  (as  in  many  of  the  older  societies)  is  to  secure,  not  (as  Yariation 
in  ^e  text)  the  repayment  of  the  sum  advanced  by  instalments,  but  the  pay-  where 
ment  by  the  adyanced  member  of  his  subscriptions  and  other  coutribntions  mortgage 
to  the  funds  of  the  society  according  to  the  rules,  the  mortgagor  will  coye-  "  Jl^'"* 
nant  for  payment  of ''  all  the  [monthly]  subscriptions  wch,  accdg  tions. 
to  the  rules  for  the  time  being  of  the  Society,  shall  from 
time  to  time  become  payable  by  the  mtgor  in  respt  of  the 

sd  shares  [calculated  on  the yrs*  scale,  that  is 

to  say,  the  sum  of  £ per  month  on  the  first  Monday  in 

XJE. — ^VOL.  n.  X 
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ruo. 

xzin. 

Convcy- 
anct. 

FuroelB. 

Haben- 
dum. 


that  for  the  conson  afsd  the  mtgor,  aa  beneficial  owner,  hby 
grants  (a)  for  leoiehdSf  "  assns/'  or,  "  demises/'  unto  the 
Society  (b),  All  the  hereds  described  in  the  schdle  hto, 
habendum  for  freehds,  p.  15,  form  i. ;  for  leasehds,  p.  15, 
form  II.,  in  either  case  say^  "  the  Society,"  and  for  leasehds, 

instead  of  **  the  sd  term  of yrs  granted  by  the  sd  indre 

of  lease,'*  say,  "the  term  of yrs,  granted  by  an  indre  of 

Fh>TiBo  for  lease,  dated,  &c.,  and  expd,  &c."  :  Provd  always,  and  it  is 
2^??]  hby  agrd  that  if  the  mtgor  shall  duly  and  punctually  pay  to 
the  Society  accdg  to  the  rules  thof  the  sd  monthly  and  other 
sums  of  moy,  fines,  and  fees,  psuant  to  the  coTt  in  that 
behalf  hinbfe  contd,  then  and  in  such  case  this  secy  shall 
be  vacated  by  a  rect  or  reconveyce  psuant  to  the  statute  in 
that  behalf  and  the  rules  for  the  time  being  (d)  of  the 


every  month  for  the  period  of yrs  from  the 


Yariation 
for  eopy- 
holdst 


—  day  of 

],  and  all  fines  and  other  moys  wch,  accdg  to  the  sd 

rules,  shall  become  due  on  the  sd  shares,"  instead  of  as  in  the 

text,  and  corresponding  modifications  will  be  made  in  the  other  clanses. 
As  to  the  mode  of  taking  the  accoant  where  the  loan  is  repayable  by  in- 
stalments, and  an  annual  premium  is  charged  against  the  borrower  on  his 
shares,  see  Harvey  v.  Municipal,  ^e,,  Society,  26  Ch.  D.  273. 

(a)  In  a  mortgage  of  copyholds  substitute  for  the  conveyance  and  proviso 

for  redemption  the  following :  ''  the  mtgor,  as  beneficial  owner, 
hby  covts  with  the  Society  that  he  the  mtgor,  and  all  other 
necy  pties,  if  any,  will  forthwith  at  his  or  their  own  cost  sur- 
render All  the  hereds  described  in  the  schdle  hto,  To  the 
USE  of  the  trees  accdg  to  the  custom  of  the  manor,  subjt  to 
a  Condon  for  makg  void  such  surrender  on  paymt  by  the 
mtgor  to  the  Society,  accdg  to  the  rules  thof,  of  the  sd 
monthly  and  other  sums  of  moy,  fines,  and  fees,  psuant  to  the 

COvt  in  that  behalf  hinbfe  contd."  Add  declaration  of  trust  for  the 
trustees  till  surrender,  and  power  of  attorney,  p.  31.  As  to  enfranchise* 
ment,  see  Copyhold  Act,  1887,  s.  1. 

(V)  The  enactment  in  the  Conv.  Act,  1881,  s.  61,  enabling  a  fee  simple  to 

be  limited  by  the  words  **  in  fee  simple,''  without  the  word  **  heirs,"  does 

not  of  course  make  the  expression  appropriate  to  conveyances  to  oorpo« 

sations  any  more  than  before  the  Act. 

(O  See  the  Building  tjocieties  Act,  1874,  s.  42,  p.  127,  note  (O* 

{d)  As  to  the  efEect  of  an  alteration  of  the  rules  after  the  date  of  the 
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Society,  or  orwise  as  the  mtgor  shall  direct ;  {^In  ftitge  oj     >^"0' 
leasehds  by  demise,  add  declon  of  trust  of  nominal  reversion     — 
and  power  of  attorney ,  p.  82  («)] ;  Pbovd  always,  and  it  is  J^2_°[„. 
hby  agrd,  that  the  rules  for  the  time  being  of  the  Society  oorponteH. 
under  the  head,  insert  the  numbers  and  heads  of  the  rules 


mortgage,  see  Roienberg  t.  Northwmherland  Building  Society^  22  Q.  B.  D, 
373. 

(/)  The  following  is  a  clause  modifying  the  statutory  powers  of  insurance 
appointing  receiyers  and  sale,  if  they  are  relied  on ;  see  as  to  these  powers, 
p.  43,  note,  p.  64,  note,  and  p.  22,  note.  As  to  the  statutory  leasing  powers, 
see  p.  47,  note. 

**  And  it  is  hby  agrd  that  the  powers  of  insurce  agst  Provisions 
fire  conferred  on  mtgees  by  statute  shall  be  exercisable  by  "  *®  "^J^ 
the  Society  in  case  the  mtgor  shall  omit  or  neglect  to  keep  of  tnsar- 
the  sd  mtged  premes  pperly  insured,  or  to  produce  to  the  ^^JjjJJ* 
Society  or  to  any  of  their  officers  on  demand  the  policy  of  receiTcrs, 
such  insurce  or  the  rect  for  the  current  yr's  premium.  And  ' 

that  the  power  of  apptg  recers  conferred  on  mtgees  by  statute 
shall  be  exercisable  in  case  default  shall  be  made  by  the 
mtgor  for  one  monthly  meetg  of  the  Society  in  paymt  of  some 
instalmt  or  moys  wch  shall  have  become  due  by  him  to  the 
Society  under  this  secy,  or  the  rules  of  the  Society,  and  that 
any  moys  reed  by  any  recr  so  appted  shall,  after  makg 
any  prior  paymts  wch  ought  pperly  to  be  made  throut 
psuant  to  the  sd  statute,  be  applied  in  dischge  of  the  in- 
stalmts  and  moys  wch  shall  have  become  due  under  these 
psnts,  and  the  surplus  only  of  the  moys  so  reed  wch  shall 
remain  after  makg  all  such  paymts  shall  be  pd  to  the  mtgor, 
And  that  the  power  of  sale  conferred  by  statute  on  mtgees 
shall  become  exercisable  by  the  Society  in  case  default 
shall  be  made  by  the  mtgor  for  three  monthly  meetgs  in 
paymt  of  any  instalmt  or  moys  wch  shall  have  become  due 
to  the  Society  as  afsd,  [or  in  the  observce  or  pformce  of  any  . 
of  the  sd  rules,  or  in  case  the  mtgor  shall  become  bkpt,  or 
make  or  enter  into  any  arrangemt  or  composon  with  or  for 
the  benefit  of  his  creditors,]  and  the  requiremts  and  re- 
strons  of  the  sd  statute  as  to  givg  notice  prior  to  the  exercise 
of  the  sd  power  of  sale  shall  not  apply  to  this  secy." 

K  2 
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''■^  applicable,  or  such  of  them  as  are  capable  of  applyg  to  this 
— ^  transon,  shall  apply  hto  as  if  hrin  inserted  with  the  necy 
xnodificons,  And  also  that  the  other  rules  for  the  time  being 
of  the  Society  so  far  as  capable  of  appljg  to  this  transon.  and 
except  so  far  as  the  same  are  hby  varied  or  departed  from 
or  are  inconsistent  with  any  of  the  provons  hrof,  shall  also 
(though  not  expressly  referred  to)  apply  to  this  transon ; 
Mtgee's  indemnity  clause,  p.  61.  [Clause  keepg  alive  right  of 
consolidon,  p.  62.].    In  witness,  &c. 

Schdle  of  peels. 


pRKOi  MORTGAGE   of  Frbbholds  to  an  Industrial  and 

!  Provident  Society  by  a  Member  to  secure  the 

Purchase-Money  of  a  Tenement  by  Weekly  In- 
stalments according  to  the  Bulbs.  Variations 
for  Leaseholds  and  Copyholds.  Provisions  for 
Insurance  against  fire ;  Powers  to  the  Mortgagees 
of  Entry,  appointing  a  Receiver,  Leasing,  and 
Sale.     Concise  form  (a). 

Parties,  A.,  a  member  of  the Co-operative   Bldg 

and  Land  Society,  Limd,  havg  pd-up  shares  thrin 

(hinafter  called  the  mtgor,  wch  expression  shall  include  his 

The  InduB-      W  ^^  ^^  Industrial  and  Proyident  Societies  Act,  1876,  39  &  40  Vict, 
trial  and      c.  45,  bj  which  the  previous  Acts  are  consolidated  and  amended.    As  to 
PtoYident    previously  existing  societies,  see  ss.  5  and  7  (4).    By  8. 11  (1)  the  effect  of 
Societiet      registration  is  to  render  the  society  a  body  corporate,  and  to  vest  in  the 
society  all  property  for  the  time  being  vested  In  any  person  or  persons  in 
trust  for  the  society.    See  as  to  advancing  money  to  members  on  the  security 
of  real  or  personal  property,  s.   12  (2) ;  as  to  copyholds,  s.  12  (3)  ;  as  to 
giving  forms  of  mortgages  and  other  instruments  in  the  rules,  s.  12  (6) ; 
and  as  to  the  discharge  of  mortgages  on  redemption,  s.  12  (8,  9),  and  Sche- 
dule IIL 
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hrsy  exs,  ads,  and  assns,  where  the  context  so  admits),  1 ; 

The  fid Co-operative  Bldg  and  Land  Society,  Limd,  a      — .' 

Society  registered  under  the  Industrial  and  Provident 
Societies  Act,  18 —  (hinafter  called  the  Society,  wch  expres- 
sion shall  include  the  assns  of  the  Society),  1  (b) :  WIT-  Wit- 

NETH  that  in  conson  of  the  sum  of  £ ,  this  day  pd  to  ''•■*^- 

the  mtgor  by  the  Society  out  of  its  funds,  the  rect  whof  is 

hby  acknowed,  the  mtgor  hby  covts  with  the  Society  that  Coreiuaii 

the  mtgor  will  repay  to  the  Society  the  sd  sum  of  £ ,  by  instal- 

with  intt  at  the  rate  of per  cent  per  annum,  within  a  ^^^ 

term  of yrs  and  calr  months  to  be  computed 

from  the day  of ,  by  equal  weekly  instalmts  of 

£ ,  accdg  to  the  rules  of  the  sd  Society,  the  j&rst  of  such 

instalmts  to  be  pd  on  the  day  of  ,  and  the  last  on 

the day  of ,  And  will  also  duly  and  punctually  to  i*y 

pay  to  the  Society  all  fines,  dues,  and  moys  wch  may,  at  *"*^ 
any  time  during  the  continuce  of  this  secy,  become  due  or 
payable  from  the  mtgor  to  the  Society  under  the  rules  of 
the  Society  or  orwise.  And  will,  during  the  continuce  ofandob- 
this  secy,  observe  and  pform  all  the  rules  of  the  Society  :  "'^  ™  ^ 
AND    THIS    INDRE    ALSO    WITNETH,  conveyce  of 
freehds  or  leasehds  as  in  precedg  Prect  (c) ;  AND   THIS  Farther 
INDRE  FURTHER  WITNETH  that  for  the  conson  afed  ^*"««*>>- 
the  mtgor,  as  beneficial  owner,  hby  assns  to  the  Society,  ment  of 

All  those shares  held  by  the  mtgor  in  the  Society,  ^^SjJ?*^ 

To  HOLD  to  the  Society,  subjt  to  the  provo  for  redmon  t^^  ^^ 
hinafter  contd :  Provd  alwats,  and  it  is  hby  agrd  that  the  Sodetj. 
sd  premes  shall  be  redeemable  on  paymt  by  the  mtgor  to  ^^"°  ^^ 

(b)  Forcopyholda  add,  "  B.,  C,  and  D.  trees  appted  by  and  on 
behalf  of  the  Society  (hinafter  called  the  trees,  wch  expres- 
sion shall  include  their  hrs,  exs,  ads,  and  assns,  where  the 
context  so  admits),"  8. 

(c)  The  variation  for  copyholds  wiU  be  as  at  p.  130,  note,  modified  so 
as  to  adapt  it  to  the  proviso  for  redemption  in  the  present  Precedent, 
which  proviso  maj  in  that  case  be  omitted,  the  shares  being  assigned 

'*  subjt  to  the  right  of  redmon  as  is  hinbfe  provd  in  the  case 
of  the  sd  copyhd  premes." 
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P&BO. 
ZXIY. 


Power  to 
Society  to 
insure. 


To  enter 
and  to 
appoint  a 
recciycr. 


Tolraae. 


To  sell. 


the  Society  of  the  sd  sum  of  £ and  intt  by  the  instalmts 

and  in  mner  afsd,  and  of  all  fines,  dues,  and  moys  wch  may 
at  any  time  during  the  continuce  of  this  secy  become  due  or 
payable  from  the  mtgor  to  the  Society  under  the  rules  thof 
or  orwise :  [/or  leasehda  mtged  by  demise,  add  declon  of  trust 
of  nominal  reversion  and  power  of  attorney,  p.  82] :  And  it 
IS  HBY  agrd  that  in  case  the  mtgor  shall  omit  or  neglect  to 
keep  the  sd  [freehd]  premes  insured  from  loss  by  fire  or 
other  casualties  to  the  full  value  thof,  or  to  produce  to  the 
Society  or  to  any  of  their  officers  on  demand  the  policy  of 
such  insurce  or  the  rect  for  the  current  yr's  premium,  or 
shall  fail  to  keep  the  sd  premes  in  good  and  tenantable 
repair  and  condon,  the  Society  may  insure  to  the  full  value 
and  repair  and  keep  insured  and  repaired  the  same  at  the 
expse  of  the  mtgor,  to  be  repd  to  the  Society  on  demand 

with  intt  at per  cent,  per  annum,  and  in  the  meantime 

to  be  a  chge  upon  all  the  sd  premes  hby  mtged  :  And  it  is 
FURTHER  agrd  that  the  Society  may  at  any  time  hrafter 
witlit  any  further  consent  on  the  pt  of  the  mtgor  enter  into 
the  posson  or  into  the  rect  of  the  rents  of  the  sd  [fireehd] 
premes  and  may,  whether  the  Society  shall  or  shall  not  have 
entered  into  such  posson  or  rect,  appt  at  the  cost  and  sole 
risk  of  the  mtgor  a  pson  to  collect  and  rece  such  rents  for 
the  use  and  benefit  of  the  Society  at  such  commission  as 
the  Society  shall  think  fit,  and  so  that  all  the  statutory 
proYons  resptg  the  apptmt  of  recers  of  ppty  in  mtge  and 
the  powers  and  duties  of  such  recers  and  orwise  in  relon 
thto  shall  apply  to  this  secy  except  so  far  as  the  same  are 
hby  varied  and  subjt  to  the  provons  hrin  contd  :  And  also 
may  after  enterg  into  posson  as  afsd  grant  any  leases  of  the 
sd  premes  or  any  pt  thof  wch  mtgees  in  posson  are  by  the 
Conveyancg  and  Law  of  Ppty  Act,  1881,  authorised  to 
grant,  all  the  provons  of  wch  Act  in  relon  to  leases  as  well 
by  mtgors  as  by  mtgees  shall  apply  to  this  secy :  And  also 
may  absolutely  sell  or  dispose  of  all  or  any  of  the  sd  mtged 
premes  at  such  time,  in  such  mner  and  subjt  to  such  condons, 
as  the  Society  in  their  discron  may  deem  expedient,  and 
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may  buy  in  or  rescind  or  vary  any  contract  for  sale,  and     '*'* 

resell  witht  being  responsible  for  loss  occasioned  thby  (a) :      

Provd  always  that  the  Society  shall  not  exercise  the  power  Jj|^^  " 
of  enterg  into  posson  or  rect  of  rents  hinbfe  contd  unless  powen 

and  until  default  shall  have  been  made  for  weekly  ezerciaetL 

meetgs,  or  the  powers  of  leasg  and  sale  hinbfe  contd  unless 

and  until  default  shall  have  been  made  for weekly 

meetgs  of  the  Society,  in  the  paymt  of  some  instalmt  or 

other  moys  wch  shall  have  become  due  on  this  secy  or  in 

the  obsenrce  or  pformce  of  some  of  the  rules  of  the  Society 

or  of  the  covts  hrin  contd :  But  no  entry  into  posson,  rect  Pnmso  in 

of  rent,  lease,  or  sale,  wch  may  be  made  in  the  exercise  or  improper 

intd  exercise  of  any  of  the  powers  afsd,  shall  be  impeachable  ««'«iBe  of 

by  reason  of  any  breach  of  the  provon  lastly  hinbfe  contd, 

or  any  other  impropriety  or  irregularity,  and  no  pchaser  or 

lessee  from  or  other  pson  dealg  with  the  Society  shall  be 

concerned  to  enquire  whether  any  moy  is  owing  on  this 

secy  or  into  the  right  of  the  Society  to  exercise  any  of  the 

sd  powers :  And  it  is  hby  further  decld  that  the  Society  Trusts  of 

shall,  out  of  the  moys  wch  shall  arise  from  any  exercise  of  i^oeiyed 

the  powers  hinbfe  contd,  in  the  first  place  dischge  all  the  ^^^^ 

expses  incurred  in  or  about  the  rect  thof,  or  the  exercise 

of  the  sd  powers  or  orwise  in  respt  of  the  premes.  And  in 

the  next  place  apply  such  moys  in  or  towards  satisfon  of 

the  moys  owing  on  this  secy  (and  for  this  ppose  in  case  of 

a  sale  under  the  power  hinbfe  contd  all  the  mstalmts  wch 

wd  at  any  time  afterwards  become  due  under  this  secy,  shall 

be  considered  as  due  and  owing  at  the  time  of  such  sale), 

and  shall  pay  the  surplus  (if  any)  to  the  mtgor  as  psonal 

este.   Mtgee^B  indemnity  clause y  p.  61.  [ClauBe  preservg  right 

of  consolidon,  p.  62.]    In  witness,  &c. 

Schdle  of  peels. 

(a)  In  the  case  of  copyholds  add,  "  and  the  trees  shall,  if  necy, 
concur  with  the  Society  in  the  exercise  of  any  of  the  powers 
hinbfe  contd,  for  the  ppose  of  giving  legal  effect  thto  in  such 
mner  as  the  Society  may  require." 
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ment 


**"•  MORTGAGE  of  Freeholds  f(yr  a  Teem  (a)  to  trustees 

XXT. 

— 1  to  secure  Pbesent  ZxMin  and  Futdbb  Advances, 

under  a  Power  in  a  Settlement  authorising  the 
Tenant  for  Lefe  to  Charge  a  limited  sum  for  his 
own  benefit. 

Beeitels.  Pabtibs,  A.,  mtgor,  1 ;  B.,  C,  and  D.,  mtgees^  2 ;  Whas 
SetUe-  by  an  indre,  dated,  &c.,  and  expd,  &c.,  the  hereds  hby 
mtged,  were  assured  and  limd  to  the  nse  of  the  sd  A.  for  his 
life  with  divers  remrs  over,  and  it  was  by  the  sd  indre 
provd  that  it  shd  be  lawful  for  the  sd  A.  at  any  time  during 
his  life  by  deed  to  chge  all  or  any  pt  or  pts  of  the  sd  hereds 
with  the  paymt  of  any  sum  or  sums  of  moy  not  exceedg  in 
the  whole  JS5000,  and  intt  thron  at  any  rate  not  exceedg, 
&c.,  for  his  own  absolute  benefit,  and  to  limit  or  appt  any 
term  or  terms  of  yrs  in  the  sd  hereds,  or  any  pt  or  pt«  thof, 
to  any  pson  or  psons  advancg  the  same  for  securg  the 
repaymt  thof  with  intt  as  afsd,  with  such  power  of  sale  and 
other  provons  as  might  be  thought  pper ;  Agreemt  for  loan 
of  £1000,  p.  2,  adding  after  the  word,  "  thof,"  the  words 
*'  and  also  of  every  other  sum  or  sums  wch  may  hrafter  be 
advanced  or  pd  by  the  sd  B.,  C,  and  D.,  or  the  survors  or 
survor  of  them,  or  the  exs  or  ads  of  such  survor,  their  or 
his  assns,  to  or  on  acct  of  the  sd  A.,  his  exs  or  ads,  not 
exceedg  togr  with  the  sd  sum  of  £1000  the  ppal  sum  of 


(a)  Compare  Precedent  X.,  of  a  mortgage  in  fee  under  a  power.  Before 
the  pa88ing  of  the  Trustee  Act,  1888  (61  &  52  Vict  a  69),  trastees  were  not 
at  liberty,  without  express  authority,  to  invest  in  a  long  leasehold  under  a 
power  to  invest  in  "  real  securities  "  (see  Re  Boyd^  14  Ch.  D.  626  ;  Leigh  v. 
Leighf  86  W.  R.  121).  By  s.  9  of  that  Act,  however,  (which  is  retrospective) 
such  a  power  authorises  an  investment  on  mortgage  of  property  held  for  an 
unexpired  term  of  not  less  than  200  years,  and  not  subject  to  any  reserva- 
tion of  rent  greater  than  one  shilling  a  year,  or  to  any  right  of  redemption, 
or  to  any  condition  for  re-entry  except  for  non-payment  of  rent. 
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£6000  •"  (b) :  NOW  THIS   INDRE  WITNETH  that  in 
psuance  of  the  sd  agreemt,  consoUf  p.  8,  form  i.,  eavt  by 
A.  for  paymt  of  ppal  sum  and  future  advces,  p.  10,  form  iv.,  ^^ 
and  inU  after  default,  p.  11,  form  v. :  AND  THIS  INDRE  ^^,^„^t 
ALSO  WITNETH  that  in  further  psuance  of   the    sdforpiiy- 
agreemt  and  for  the  conson  afsd  the  sd  A.,  as  beneficial  !!|^ 
owner  (c),  in  exercise  of  the  power  or  authority  for  this  ppose  witnenetk 
giyen  to  him  by  the  hinbfe  recited  indre,  and  of  every  or 
any  other  power  in  this  behalf  him  enablg,  doth  hby  chge, 
peels,  Vol  I.,  p.  402,  et  seq.,  With  the  paymt  to  the  sd  B.,  cUrge  of 
C,  and  D.,  their  exs,  ads,  and  assns,  of  the  sd  sum  of  ^|^^y. 
J£1000y  and  every  other  sum  wch  may  be  advced  or  pd  as  "*«"*• 
afedy  and  the  intt  for  the  same  respty  at  the  rate  afsd  on  or 
at  the  respive  days  or  times  hinbfe  appted  for  paymt  thof 
resply :  AND  THIS  INDRE  ALSO  WITNETH  that  in  Further 
farther  psuance  of  the  sd  agreemt,  and  for  the  conson  a&d,  ^^^^'^^ 
the  sd  A.,  as  beneficial  owner  (c),  in  exorcise  of  the  power  or 
authority  for  this  ppose  given  to  him  by  the  hinbfe  recited 
indre,  and  of  every  or  any  other  power  in  this  behalf  him 

enablgy  doth  hby  limit  and  appt,  All  the and  hereds  Appoint- 

and  all  other  the  premes  hinbfe  chged.  To  the  use  of  the  sd  "•^*- 
B.,  C,  and  D.,  their  exs,  ads,  and  assns,  for  the  term  of  „^^?!^ 
500  yrs  from  the  day  next  before  the  date  of  these  psnts,  ^or  term, 
subjt  to  the  provo  for  redmon  hinafter  contd :  Provo  for  PioTiao  for 
redmon,  p.  20,  form  x.,  on  paymt  by,  "the  sd  A.,  his  hrs,  ^•™p- 
exsy  ads,  or  assns,  or  any  pson  or  psons  intted  in  the  equity 
of  redmon  of  the  sd  premes  hby  mtged/'  saying,  **  then  and 

(h)  Tfais  limit  of  amount  of  principal  is  mentioned  as  the  power  in  the 
settlement  requires  it,  otherwise  it  would  not  have  been  necessary,  the 
security  being  good  for  any  amount  which  the  stamp  is  sufficient  to  cover. 
See  the  Stamp  Act,  1870,  s.  107  ;  and  as  to  equitable!  mortgages,  51  Vict* 
c.  8,  s.  15  (2).    As  to  mortgages  for  further  advances,  see  p.  84,  note. 

(r)  See  p.  72,  note.    If  express  covenants  for  title  were  inserted  the  first 

branch  would  be  '*  that  the  sd  A.  now  has  full  power  to  chge 
and  also  to  appt  the  sd  premes  hby  mtged  in  mner  and  for 

the  term  afsd,"  and  the  covenants  would  otherwise  be  similar  to  those 
for  leaseholds,  p.  67,  mutatis  mmtandU^  with  the  omission  of  the  covenants 
that  the  lease  is  good,  and  that  rent  and  covenants  have  been  and  shall  be 
paid  and  performed. 
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^w*     in  such  case  the  sd  term  of  500  yrs  hby  created  shall  forth- 

-^     with  cease  and  determine ;  "  Jt  acct  clawed  p.  87 ;  Govt  to 

insure  and  repair,  p.  42,  or  covt  mpplemental  to  statutory 

Powwr  of    power  of  insce,  p.  45,  if  appropriate  (a)  ;  Mtgee's  indemnity 

clause,  p.  61 :  Provd  always,  and  it  is  hby  agrd,  that  as 

to  primary  between  the  sd  A.,  his  hrs,  exs,  and  ads,  and  the  sd  mtged 

d^Vfe^*^*^  premes,  the  sd  mtged  premes  shall  be  primarily  liable  to  the 

paymt  of  the  moys  intd  to  be  hby  seed  ;  Provo  that  mtgees 

are  not  to  be  affected  by  foregoing  decUm,  p.  88,  form  xn. ; 

Clause  as  to  devolon  of  mtgee's  powers,  p.  64 ;  Acknowemt 

a/nd  undertakg  as  to  munimts,  p.  68  (b).     In  witness,  <fec. 


PRBo.  MORTGAGE    of  an   Undivided  Moiety   of  Fkee- 

"^'  holds  to  secure  the  re-transfer  of  Stock,  and  for 

payment  in  the  meantime  of  Sums  equ^l  to  the 
Dividends.  Power  of  Partition.  Variations 
where  Interest  on  the  Sum  which  would  be  pro- 
du^ed  by  Sale  of  the  Stock  is  payable  tiU  Be- 
TRANSFER,  and  foT  a  Mortgage  to  Trustees  (c). 

Pabt^^^,  a.,  mtgor,  1 ;  B.,  [C.   and  D.],   mtgee^s'},   2 ; 
Badtalfl.     Whas  under  and  by  virtue  of  an  indre  dated,  &c.,  and  expd, 

(a)  If  the  settlement  aathorises  a  power  of  sale  to  be  giyen,  it  would  be 
implied  by  the  Con  v.  Act,  1881,  s.  19.    If  an  express  power  is  inserted  (see 

p.  25),  it  should  be  exercisable  **  witht  any  further  consent  on 
the  pt  of  the  sd  A.  or  his  assns,  or  any  other  pson 
interested  under  the  sd  settlemt,"  the  surplus  sale  moys 
being  made  payable  to,  "the  pson  or  psons  for  the  time 
being  entled  to  the  equity  of  redmon  of  the  sd  mtged 
premes  accdg  to  his  or  their  rights  and  intts." 

(&)  The  statutory  acknowledgment  is  proper,  as  the  tenant  for  life  is  the 
rightful  custodian  of  the  deeds ;  as  to  equitable  tenants  for  life,  see  Be 
Bumaby,  42  Ch.  D.  621. 

(o)  As  to  the  propriety  of  trustees  inyesting  on  a  stock  mortgage,  see 
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&c.f  the  sd  A.  is  seised  of  the  one  nndivided  moiety  hinafter     '^"^ 

mtged,  of  the  hereds  hinafter  described  and  the  inhance  thof     

for  an  este  in  fee  simple  in  posson :  And  whas  it  has  been  agrd  ^^J^^ 

that  the  sd  B,,  [C.  and  D.,]  shd  sell  the  sum  of  £ ,  £2 15«.  A««emait. 

per  cent.  Consolidated  Stock  to  wch  he  is  entled,  [they  are 
entled  on  a  jt  acct  J  and  pay  the  produce  thof  to  the  sd  A., 
upon  the  terms  of  havg  the  repchase  in  his  name  [their 

names]  of  the  sd  siun  of  £ stock,  togr  with  the  paymt 

in  the  meantime  of  sums  of  moy  equal  to  the  diyds  thron  (d) 
[of  intt  in   the  meantime  on  such  produce  at  the  rate 
hinafter  mentd]  seed  in  mner  hinafter  appearg ;    NOW  J|*\, 
THIS  INDRE  WITNETH,  that  in  conson  of  the  sd  B.,  "*"*^* 

[C.  and  D.,]  havg  sold  the  sd  sum  of  £ stock,  and  hayg 

this  day  pd  the  sum  of  £ sterg,  the  net  sum  produced 

by  such  sale,  unto  the  sd  A.,  red,  covt  by  A.  to  re-transfer  Covenant 
stocky  and  in  the  meantime  to  pay  sums  equal  to  the  divds,  fer'rto^ 

Ipr  to  pay  intt  on  the  sum  of  £ 2>  P*  12  ;  and  to  pay  sums  ^^  i»y 

equal  to  divds,    [or  intt  quarterly!^  after  default,   p.    12; 
Second  testatum  as  in  Prec.  i,,  p.  72,  grant  by  A,  as  bene-  Pnrther 
ficial  owner  (e)  of  '^  All  that  one  undivided  moiety  of  and  ^ 
in,"  pcelSy  see  Vol.  L,  p,  402,  et  seq. ;  habendum,  p.  15  (/) ; 
Provo  for  redmon,  p.  19,  form  vn. ;  [Declon,  p.  87,  by  B.,  Dedantion 

that  stock 

Whitney  ▼.  8mith^  4  Ch.  513,  where  such  a  mortgage  was  held  to  be  an  im- 
proper inyestment  tinder  the  ordinary  powers  of  varying  securities,  2  Dav. 
Free,  pt  II.,  p.  624,  note.  As  to  the  stamp,  see  the  Stamp  Act,  1870,  ss.  12, 
13  and  10^. 

(d)  As  r^;ards  stock  mortgages  prior  to  the  National  Debt  (Conyersion) 
Act,  1888  (61  Vic,  c.  2),  an  agreement  to  pay  half-yearly  sums  equal  to  the 
dividends  on  the  old  3  per  cent.  Annuities,  is  satisfied  by  the  payment  of 
quarterly  sums  equal  to  the  dividends  on  the  same  amount  of  the  new  stock 
created  by  that  Act  (s.  21). 

(e)  See  p.  72,  note.  The  covenant  for  quiet  enjoyment  which  this 
implies,  under  the  Con  v.  Act,  1881,  s.  7  (1,  C.)  is  on  default  "in  payment  of 
the  money  "  secured,  which  is  not  quite  appropriate  to  a  stock  mortgage,  but 
the  point  is  of  no  importance.  If  express  covenants  were  inserted  the  cove- 
nant would  be  ''  if  default  shall  be  made  in  the  transfer  of  the 
sd  sum  of  £ stock,  or  in  paymt  of  any  moys  hby  seed." 

(/)  In   subsequent    clauses    insert   the  word     "  moiety,"     before 

"  hereds." 
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FBa&     C.f  and  D.,  that^ "  the  sd  sum  of  £ stock  so  sold  by  them 

as  afisd  and  the  produce  of  the  sale  thof  belonged  to  them  on  a 

***<«»»  ^  jt  aect " ;]  Cart  to  insure  and  repair,  if  appropriate,  p.  42,  form 
on  joint  xxni.,  OT  p.  AS,  form  xxiY. ;  ^Powerofsale,  p.  22,  altered  asfol- 
»««wn*  («)•  lawB,  unless  the  statutory  power  is  relied  on  {b),  in  the  first  clause 
^^  giving  power  to  sell  and  convey,  say,  **  to  sell  the  sd  moietj 
hbj  mtged  of  the  sd  hereds  and  premes  hinbfe  described,  or 
any  pt  or  pts  thof"  (c),  in  the  clause  as  to  the  events  in  wch 
power  is  to  be  exercised  say,  "  shall  not  exercise  the  power 
of  sale  hinbfe  contd  unless  and  nntil  default  shall  have  been 
made  in  makg  the  transfer  of  the  sd  sum  of  stock,  the 
transfer  whof  is  intd  to  be  hby  seed,  or  some  pt  thof,  and 
[he  or]  they  shall  have  given  a  notice  in  writg  to  the  sd  A., 
his  hrs,  exs,  ads,  or  assns,  to  transfer  such  stock  and  to  pay 
the  moys  for  the  time  being  owing  on  this  secy,  or  left  a 
notice,  &c.,  and  default  shall  have  been  made  in  transfer  of 
such  stock  or  some  pt  thof  or  in  paymt  of  such  moys  or 
some  pt  thof  for  four  calr  months  from  the  time  of  giving 
or  leavg  such  notice,  or  unless  or  until  the  whole  or  pt  of 
some  moys  the  paymt  whof  is  intd  to  be  hby  seed  as  an 
equivalent  for  the  divds  on  the  sd  stock,  [or,  the  whole  or 
pt  of  some  quarterly  paymt  of  intt,  the  paymt  whof  is  intd 
to  be  hby  seed]  shall  be  in  arrear  for  three  calr  months,"  in 
the  prove  for  proton  ofpchasers  say,  "  or  whether  any  default 
has  been  made  in  transfer  of  any  stock,  or  in  pajrmt  of  any 
moys  intd  to  be  hby  seed,  or  whether  any  stock  or  moys 

(a)  The  Oonv.  Act,  1881,  s.  61,  above,  p.  37,  note,  applies  to  a  mortgage 
for  securing  "  money  or  money^s  worth,"  and  therefore  to  a  stock  mortgage. 

(&)  If  the  statutory  powers  of  sale  and  appointing  receiyers  (as  to  which, 
see  pp.  22  and  54,  notes),  are  relied  on.  the  following  clause  should  be 

Clause  in-  inserted  :— "  And  it  is  hby  agrd  that  the  powers  of  sale  and 
®?|T®'***'*8  apptg  recers  conferred  by  statute  on  mtgees,  and  the 
powers  of  provons  subsidiary  or  incidental  to  such  respive  powers, 
sale,  and  ghall  apply  to  this  secy  with  the  modificons  rendered  necy 
receirers  by  reason  of  these  psnts  being  a  secy  for  the  transfer  of 
^^  rtflue    ^^^^  ^  ^^®^  ^^  *^®  paymt  of  moy." 

(p")  In  the  subsequent  clauses,  insert   the  word    **  moiety,"    before 

**  hereds-" 
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remain  owing  on  this  secy,"  in  the  trusts  of  pchase-moy  say, 
"  stock  and  moys  for  the  time  being  owing  on  this  secy," 
"  surplus  of  the  moys  to  arise  or  be  reced  as  afsd,"  in  the 
declon  at  the  end  of  the  power  of  sale  say,  "  stock  and  moys 
owing  "]  ;  Power  to  mtgee  to  concur  vnth  co-owners  in  exer- 
dsg  powers,  p.  60,  form  xxxv.  (d) ;  Power  of  parton,  p.  60 ; 
Mtgee* s  indemnity  clause,  p.  61 ;  {Clause  as  to  devolon  of 
powers  ofmtgees,  p.  64.]    In  wftness,  &c. 


PBao. 
zxn. 


MORTGAGE  of  a  BuiLDiNa  Lease  to  a  Mabbied 

Woman  as  a  Feiie  Sole  under  the  Married  "^"'  ^^'' 
Women's  Property  Act,  1882  (/),  the  mortgage 
Money  to  be  Advanced  by  Instalments  as  wanted, 
and  the  Loan  to  be  continued  for  a  Term  Certain. 
Power  to  Mortgagee  to  complete  Buildings  on 
Mortgagor's  Default,  &c.  Variations  where 
the  Husband  of  the  Mortgagee  is  a  Party. 

Pasties,  A.,  mtgor,  1 ;  B.,  the  wife  of  C,  of,  &c.,  mtgee, 
2 ;  [the  sd  C,  8] :  Recite  lease  from  K.  to  A,  formally,  see  ReciuOs. 

(d)  If  the  powers  of  leasing  in  the  Cony.  Act,  1881,  s,  18,  are  intended  to 
operate,  it  would  be  proper,  as  the  mortgage  is  of  an  nndiyided  share,  to 
proTide  that  the  provision  (sub-s.  11)  requiring  that  counterparts  of  leases 
executed  bj  the  mortgagor  shall  be  deliyered  to  the  mortgagee,  shall  not 
apply  in  the  case  of  leases  of  the  entirety  unless  and  until  such  counterparts 
shall  come  into  the  possession  or  power  of  the  former. 

(e)  As  to  the  danger  of  a  merely  equitable  mortgage  of  a  building  lease, 
see  Union  Bank,  Jf'c,  v.  Kent,  39  Ch.  D.  238. 

(/)  See  p.  93,  note.     The  mortgage- money  being  the  wife's  separate  The 
estate,  the  mortgage  may  be  made  to  her  as  a  feme  tole,  whether  she  was  Married 
married  before  or  since  the  Married  Women's  Property  Act,  1882,  came  into  Women's 
operation,  under  the  2nd  or  6th  section  of  the  Act,  and  she  may  sue  on  the  x^r^*!. 
covenants  (s.  1  (2)  ),  and  convoy  the  estate  and  exercise  the  powers  as  a       ' 
feme  sole.    It  would,  nevertheless,  be  desirable  that  the  husband  should  be 
a  party  to  acknowledge  that  the  money  is  the  wife's  separate  estate,  to  pre- 
clude questions  as  to  this  in  future  dealings ;  and  the  variations  where  he 
joins  in  the  deed  are  therefore  given. 
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MORTGAOES. 


PEia 

XZTII. 

Commence- 
ment  of 
bnildingi. 

Agreement 
for  loan. 


Loan  to  be 
by  instal- 
ments. 


Wit- 
nesseth. 


Covenant 
for  pay- 
ment. 

Farther 
witnesseth, 

Demise. 


Loan  to  be 
continned 
for  term 
certain. 


Covenant 
by  mort- 
gagor to 
execnte 
works. 


Vol.  I.,  p.  880,  settg  out  the  covt  to  build :  And  whas  in 
psuance  of  the  sd  recited  covt,  the  sd  A.  has  commenced 
the  eron  of  bldgs  on  the  piece  of  land  demised  by  the  sd 
indre  of  lease :  And  whas  the  sd  A.  has  requested  the  sd 

B.  to  lend  him  the  sum  of  £ for  the  ppose  of  enablg 

him  to  complete  the  sd  bldgs,  wch  the  sd  B.  has  agrd  to  do 
out  of  moys  belonging  to  her  as  her  septe  ppty  indepen- 
dently of  her  sd  husbd,  upon  havg  the  repaymt  of  the  same 
with  intt  seed  in  mner  hinafber  appearg :  And  whas  upon 

the  treaty  for  the  sd  loan,  it  was  agrd  that  the  sum  of  £ , 

pt  of  the  sd  sum  of  £ ,  shd  be  advced  to  the  sd  A.  by 

the  sd  B.  on  the  exon  of  these  psnts,  and  that  the  residue 

of  the  sd  sum  of  £ shd  be  advced  by  the  sd  B.  to  the 

sd  A.,  by  instalmts  in  mner  and  on  the  condons  proTd  by 
the  covt  of  the  sd  B.  hinafter  contd :  NOW  THIS  INDRE 

WITNETH  that  in  conson  of  the  sum  of  £ ,  now  pd 

to  the  sd  A.  by  the  sd  B,,  the  rect,  &c.,  and  of  the  covt  of 
the  sd  B.  hinafter  contd  for  the  loan  to  the  sd  A.  of  the 

further  sum  of  £ by  the  instalmts  and  on  the  condons 

hinafter  mentd,  Covt  by  A,  with  B.for  paymt  of  pant  and 
future  advces,  p.  10 ;  and  intt  after  default,  p.  11 ;  Further 
testatum,  demise  ofpremes  comprd  in  lease  to  B.,  as  in  Prec.Y., 
p.  82,  "  ToGR  WITH  all  bldgs  and  erons  wch  now  are,  or 
wch  shall  at  any  time  during  the  term  hby  granted,  be 
erected  and  standg  on  the  sd  piece  of  land  and  premes,"  for 
the  term  of  the  lease  except  the  last  day,  subjt  to  redmon; 
Usual  provo  for  redmon,  p.  18;  Declaron  of  trust  of  nominal 
reversion,  p.  82;  Covt  by  B.  with  A.  to  make  advces  up  to 
the  agrd  limit  for  the  comphn  of  thelbldgs,  p.  86, /orm  xi.; 
Provo  for  continuce  of  loan  for  a  term  certain,  p.  88,  adding 
the  words,  **  and  provd  none  of  the  events  shall  happen  in 
wch  the  obligon  of  the  sd  B.,  her  exs,  ads,  or  assns  to  make 
or  continue  the  sd  advces  is  to  cease  as  hinbfe  mentd,'*  or 
specify  these  events  at  length ;  And  the  sd  A.  doth  hby  covt 
with  the  sd  B.,  her  exs,  ads,  and  assns,  that  he  the  sd  A., 
his  exs,  ads,  or  assns  will  proceed  with  and  continue  the 
eron  of  the  sd  bldgs  and  the  exon  of  the  sd  works  in  a  pper 
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mner  and  with  due  dilitrce  in  accdce  with  the  sd  recited     ^^^o* 
«,«,  «,d  in  „rd»  tht  l.e  ««e  ».y  be  coMpleU^  wiU^    ^ 

the  time  provd  by  the  sd  covt :  And  that  in  case  the  sd  Power  for 
A.y  his  exs,  ads,  or  assns  shall  make  default  in  any  such  ^^^^^ 
respt  or  shall  in  the  judgmt  of  the  sd  B.,  her  exs,  ads,  or  wwiexecota 
assns,  have  made  such  default,  or  in  case  the  sd  A.,  his  exB, 
ads,  or  assns  shall  become  bkpt,  or  shall  make  or  enter  into 
any  arrangemt  or  composon  with  his  or  their  creditors, 
then  and  in  any  such  case  it  shall  be  lawful  for  the  sd  B., 
her  exs,  ads,  or  assns,  to  enter  upon  the  sd  premes  hby 
mtged,  and  to  continue  and  complete  the  sd  erons,  bldgs, 
and  works,  either  by  contract  or  by  engaging  workmen  and 
providg  materials  and  plant,  and  genlly  in  such  mner  as  she 
or  they  may  think  pper :  And  that  in  such  case,  all  sums  Snms  ex- 
of  moy  wch  she  or  they  shall  expend  thron,  with  intt  after  ^°^^|Jl, 
the  rate  afsd  from  the  time  or  respive  times  of  expendg  the  on  pre- 
same,  shall  be  repd  to  her  or  them  by  the  sd  A.,  his  exs,  °"*^ 
ads,  or  assns,  on  demand,  and  until  repaymt  shall  be  chged 
on  the  sd  mtged  premes ;  Covt  by  A,  with  B.  to  insure  and 
repair,  p.  42,  form  xxm.,  or  p.  45,  form   xxrv. ;  mtgee*s 
indemnity  clavse,  p.  61 ;  Clause  preservg  right  of  consolidon,  ProTiso 
p.  62  :  Provd  always  and  it  is  hby  decld  [and  the  sd  C.  *^**  ""^^ 

*  'f  *'  ff^  money 

doth  hby  admit]  that  all  the  moys  advced  and  to  be  advced  and  lecn- 
by  the  sd  B.  to  the  sd  A.  as  afsd  are  and  will  be  moys  |^e  wi^'s 
belonging  to  the  sd  B.  as  her  septe  ppty  independently  of  ■«p*»*« 
the  sd  C,  and  accdgly  that  all  the  moys  hby  seed  and  the  ^^ 
secy  hby  effected  for  the  same,  and  all  powers  and  remedies 
hrunder,  are  and  shall  be  the  septe  ppty  of  the  sd  B.  inde- 
pendently of  the  sd  C. ;  Declaron  that  B.*8  covta  are  to  bind 
her  septe  este,  p.  95.    In  witness,  &c. 
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Agreement 
for  loan. 


Wit- 
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to  pay 
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and  inte- 
rest on 
notice, 


and  inte- 
rest iu  the 
meantime. 


zzvin. 

MORTGAGE  of  Charity  Estates  (a). 

"Pab^i^^  Oovernors  of  Charity  (hinafter  called  the  mtgors), 
1 ;  Mtgee$  (hinafter  called  the  mtgees,  wch  expression,  &c., 
see  p.  71),  2.     {^Recite  order  of  Charity  Commrs  sanctiong 

the  raisg  of  a  sum  not  exceedg  £ ,  at  a  rate  of  intt  not 

exceedg on  a  mtge,  tvitht  power  of  eaU,  of  a  mfft  pt  of 

the  freehd  ppties  of  the  Chanty  for  bldg  pposes  tvith  protons 
for  repaymt  of  the  ppai  by  yrly  instalmts  within  thirty  yrs, 
and  for  raisg  a  sinkg  or  a^cwmvlon  fund  for  that  ppose.'} 
And  whas  upon  the  applicon  of  the  mtgors  in  order  to 
enable  them  to  complete  the  eron  of  the  sd  bldgs,  the 
mtgees  have  agrd  to  lend  to  the  mtgors  out  of  moys  belong- 
ing to  them  on  a  jt  acct  the  sum  of  £ by  monthly 

instalmts,  as  the  mtgors  may  require  the  same  upon  the 

terms  that  the  sd  loan  shall  bear  intt  at  the  rate  of 

per  cent,  per  annum  payable  half-yrly,  and  shall  be  repay- 
able within  the  period  and  by  the  instalmts  hinafter  mentd, 
and  that  the  repaymt  thof  with  intt  shall  be  seed  by  the 
means  and  in  mner  hinafter  expd :  NOW  THIS  INDRE 
WITNETH  that  in  psuance  of  the  sd  agreemt  and  in  con- 
son  of  the  premes  the  mtgors,  by  virtue  of  the  sd  authority 
in  this  behalf  conferred  upon  them  by  the  sd  order  of  the 
Charity  Commrs,  do  hby  covt  with  the  mtgees  that  the 
mtgors  upon  or  before  the  expiron  of  six  calr  months  from 
the  rect  by  them  or  by  the  treasurer  for  the  time  being  of 
the  sd  charity  on  their  behalf  of  a  notice  in  writg  by  the 
mtgees  requirg  paymt  thof,  will  repay  to  the  mtgees  every  sum 
of  moy  wch  in  psuance  of  the  sd  recited  agreemt  in  that 
behalf  shall  hrafter  be  advanced  or  pd  by  the  mtgees  to  or 
on  acct  of  the  mtgors,  togr  with  intt  thron  resply  after  the 
rate  of  four  per  cent,  per  annum  from  the  time  or  respive 


(0)  See  16  A:  17  Yic,  c.  137,  s.  21,  as  modified  by  18  k  19  Via,  c.  124, 
B.  80  ;  and  8.  29  of  the  last  Act 
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times  of  the  same  resply  being  so  advced  or  pd,  and  will     '••^ 

likewise  in  the  meantime,  and  until  repajmt  as  afsd,  pay  to     

the  mtgees  half-yrly  on  every day  of and  

day  of ,  intt  at  the  rate  of per  cent,  per  annum 

computed  to  such  half-yrly  days  resply  upon  the  aggregate 
amt  of  the  moys  wch  for  the  time  being  shall  have  been  so 
advced  and  pd  as  afsd;  Further  testatum ,  convce  of  mtged  ¥nxihm 
ppty :  Provd  always,  and  it  is  hby  agrd  and  decld,  that  if  ^^"•■■•^^ 
the  mtgors  shall,  in  accordce  with  their  covt  in  that  behalf  uioe  of 
hinbfe  contd,  repay  to  the  mtgees  all  such  sums  of  moy  as  "JJJ^jP* 
may  hrafter  be  advced  or  pd  to  them  as  afsd  by  the  mtgees, 
with  intt  on  the  same  at  the  rate  afsd  from  the  time  or  Ptotuo  for 
respive  times  of  the  same  sums  resply  being  so  advced  or  l^oo"'^ 
pd,  then  the  mtgees  shall  at  any  time  hrafter,  upon  the 
request  and  at  the  cost  of  the   mtgors,  reconvey  the  sd 
hereds  and  premes  hinbfe  granted  unto  and  to  the  use  of 
the  mtgors,  or  as  they  shall  direct :  Provd  always,  and  the  Money  not 
mtgees  do  hby  covt  with  the  mtgors,  that  if  the  mtgors  shall  ^  jonng 
repay  to  the  mtgees  the  aggregate  amt  of  all  such  sums  of  *«™  ^^  »• 
moy  as  may  hrafter  be  advced  or  pd  by  them  or  him  as  afsd  of  principal 
to  the  mtgees  by  equal  annual  instalmts  to  be  pd  within  J^  ^*?" 
thirty  yrs  from  the  day  of  the  date  of  these  psnts,  the  first  paid. 

of  such  annual  instalmts  to  be  pd  on  or  before  the day 

of  ,  and  shall  likewise  in  the  meantime  pay  to  the 

mtgees,  upon  each  of  the  half-yrly  days  hinbfe  in  that  behalf 
apptd,  or  within  thii*ty  days  next  after  each  of  the  sd  half- 
yrly  days  resply,  intt  at  the  rate  afsd  up  to  such  half-yrly 
days  resply  upon  the  aggregate  amt  for  the  time  being  of 
the  sums  so  advced  or  pd  as  afsd,  and  then  remaing  owing 
upon  the  secy  of  these  psnts,  then  the  mtgees  will  not, 
before  the  expiron  of  the  sd  period  of  thirty  yrs  from  the 
day  of  the  date  of  these  psnts,  call  in  or  enforce  paymt  of 
the  sd  sums  so  to  be  advced  or  pd  as  afsd,  or  any  pt  thof : 
Provd  also  and  it  is  hby  agrd  and  decld  if  and  so  often  as  Provisioa 
the  mtgors  shaU  be  desirous  of  paj-ing  off  aU  and  every  or  J^«|' 
any  sum  or  sums  of  moy  for  the  time  being  owing  on  the 
secy  of  these  psnts  at  any  earlier  time  within  that  at  wch 

K.E, — ^VOL.  ir.  L 
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sale  ex- 
daded, 
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powers  iQ 
Conv.  Act, 
1881,  ex- 
cept to 
appoint 
receiver 
and  insure. 


the  same  wd  become  payable  by  virtue  of  the  provo  last 
afsd,  and  shall  for  that  ppose  procure  a  pper  order  from  the 
sd  Charity  Commrs,  they  the  mtgors  shall  be  at  liberty  so 
to  do  upon  giving  one  cab  month's  previous  notice  in  writg 
of  their  intention  so  to  do  to  the  mtgees :  Provd  always 
and  it  is  hby  exply  agrd  and  decld  that  nothing  hrin  contd 
shall  exply  or  by  implicon  empower  the  mtgees  to  sell  all  or 
any  pt  of  the  mtged  hereds  or  premes  comprd  in  this  secy, 
of  wch  the  equity  of  redmon  shall  not  have  been  first  fore- 
closed, but  this  pro  von  is  witht  prejudice  to  the  right  of  the 
mtgees  to  institute  and  prosecute  any  proceedgs  wch  they 
may  be  advised  and  desire  to  adopt  for  the  foreclosure  of 
the  equity  of  redmon  of  the  hereds  hby  assured  in  default  of 
due  paymt  accdg  to  the  true  intent  and  meang  of  these 
psnts,  of  the  ppal  moys  and  intt  moys  hby  seed,  or  any  pt 
thof :  Provd  also  and  it  is  hby  agrd  and  decld  that  none  of 
the  powers  or  incidents  by  the  Convcing  and  Law  of  Ppty 
Act,  1881,  conferred  on  or  annexed  to  the  este  of  a  mtgee 
(other  than  and  except  the  power  to  appt  or  obtain  the 
apptmt  of  a  recr  of  the  rents  and  profits  of  the  mtged 
premes  and  to  insure  agst  fire)  shall  take  effect  or  be  exer- 
cisable in  respt  of  the  premes  hby  mtged  or  any  pt  thof,  or 
of  the  mtge  intd  to  be  hby  created.     In  witness,  &c. 
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MORTGAGE  hy  Tenants  in  Common  of  freeholds 
subject  to  Fee  Farm  Rents.  Extension  of  Statu- 
tory power  of  Sale. 

Parties,  A.  and  B.,  mtgors,  1 ;  C,  mtgee,  2 :  Whas  the 
sd  A.  and  B.  are  seised  of  the  hereds  hby  mtged  as  tenants 
in  common  in  fee  simple  in  posson  in  equal  shares,  subjt  as 
to  such  of  the  same  hereds  as  are  first  hinafter  described  to 
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the  paymt  of  a  fee  farm  rent  or  perpetual  yrly  rent  chge  of     '**^ 

£ ,  issug  and  payable  throut  under  an  indre  dated,  Ac,      

and  made,  &c.,  and  to  the  obserrce  and  pformce  of  the  covts 
thrin  contd,  and  on  the  pt  of  the  fid  A.  and  B.,  their  hrs 
and  assns,  to  be  observed  and  pformed,  and  subjt,  as  to 
such  of  the  same  hereds  as  are  secondly  hinafter  described, 
to  the  paymt  of  a  fee  farm  rent  or  perpetual  }Tly  rent  chge 

of  £ issug  and  payable  throut  under  an  indre  dated, 

&c.,  and  made,  &c.,  and  to  the  observce  and  pformce  of  the 
covts  thrin  contd,  and  on  the  pt  of  the  sd  A.  and  B.,  their 
hrs  and  assns,  to  be  observed  and  pformed,  but  free  from 
any  other  chge  or  incumbce  ;  Agreemtfor  loan,  p.  1 :  NOW  ^'^ ., 
THIS  INDRE  WITNETH,  that  in  psuance  of  the  recited  ""^ 

agreemt  and  in  conson  of  the  sum  of  £ now  pd  by  the 

sd  C.  to  the  sd  A.  and  B.  (the  rect  whof  they  do  hby  resply 
acknowe)  jt  and  sevl  covts  by  A.  and  B.for  paymt,  p.  10 : 
AND   THIS  INDRE  ALSO  WITNETH,  that  for  theAkowit- 
conson  afsd  the  sd  A.  and  B.,  as  beneflcial  owners,  do  and  °^^"'^' 
each  of  them  doth  hby  grant  unto  the  sd  C,  Peels  in  two 
pts,  see  Vol.  L,  p.  402  :  To  hold  the  same  Unto  and  to  Hai»en- 
THE  USE  of  the  sd  C,  his  hrs  and  assns,  subjt  as  to  the  *^°™* 
premes  first  hinbfe  described  to  the  paymt  of  the  sd  per- 
petual yrly  rent  chge  of  £ ,  limd  or  seed  by  the  sd  indre 

of,  &c.,  and  to  the  observce  and  pformce  of  the  covts  in  the 
same  indre  contd  and  on  the  pt  of  the  sd  A.  and  B.,  their 
hrs  and  assns,  to  be  observed  and  pformed,  and  subjt  as  to 
the  premes  secondly  hinbfe  described  to  the  paymt  of  the 

sd  perpetual  yrly  rent  chge  of  £ ,  limd  or  seed  by  the  sd 

indre  of,  &c.,  and  to,  pformce  of  the  covts,  as  above,  and  as  to 
all  the  premes  subjt  to  the  provo  for  redmon  hinafter  contd  : 
Pbovd  always  that  if  the  sd  A.  and  B.,  or  their  respive  hrs.  Proviso  for 
exs,  ads,  or  assns,  or  any  of  them,  shall  pay  to  the  sd  C,  tSn."*^ 

his  exs,  ads,  or  assns,  the  sd  sum  of  £ with  intt  for  the 

same  in  the  meantime  at  the  rate  of per  cent,  per 

annum  on  the  sd day  of next,  then  the  sd  C,  his 

exs,  ads,  or  assns,  will  at  any  time  thrafter  upon  the  request 
and  at  the  cost  of  the  sd  A.  and  B.,  or  their  respive  hrs  or 
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'^■^     assns,  reconyey  the  sd  premes  hinbfe  assured  onto  and  to 

— 1     the  use  of  the  sd  A.  and  B.,  their  respive  hrs  and  assns,  in 

foTSr^*    equal  shares  as  tenants  in  common  or  as  they  shall  direct 

ment  of      subjt  as  hinbfe  mentd :  And  the  sd  A.  and  B.  do  hby  jtly 

^^rg^      and  sevUy  covt  with  the  sd  C,  his  exs,  ads,  and  assns,  that 

so  long  as  any  moy  shall  remain  owing  on  this  psnt  secy 

the  sd  A.  and  B.,  or  their  respive  hrs,  exs,  ads,  or  assns, 

will  in  ezoneron  of  the  sd  C,  his  hrs  and  assns,  pay  the 

rents  and  observe  and  pform  the  covts  subjt  to  wch  the  sd 

premes  are  hinbfe  assured,  and  on  demand  deliver  the  rects 

for  such  rents  to  the  sd  C,  his  hrs,  exs,  ads,  or  assns,  and 

Iceep  the  sd  C,  his  hrs,  exs,  ads,  and  assns,  indemnified 

agst  all  actions,  proceedgs,  expses,  and  claims,  on  acct  of 

the  non-paymt  of  the  sd  rents  or  either  of  them,  or  the 

breach  of  the  sd  covts  or  any  of  them :  And  further,  that, 

Power  for    &c.,  to  insure  and  repair,  see  pp.  42,  45  :  And  that  in  case 

to  pay        and  whenever  default  shall  be  made  by  the  sd  A.  and  B., 

renta,  and   j^ij^ij.  j^pg    g^^g  ^^^  or  assns,  or  any  of  them,  in  pavmt  of 

insure,  and  .  ,  . 

repair.        the  sd  respive  rents  or  either  of  them  or  any  pt  thof,  or  in 
observg  or  pformg  the  covts  in  the  sd  respive  indres  of,  &c., 
contd  as  afsd  or  any  of  them,  or  in  keeping  the  sd  premes 
repaired  or  insured  as  afsd,  the  sd  C,  his  hrs,  exs,  ads,  or 
assns,  may  pay  such  sums  of  moy  and  do  all  such  acts  as  may 
be  requisite  specifically  to  pform  the  covts  by  the  sd  A.  and 
B.  hinbfe  contd,  and  that  all  sums  of  moy  expended  for  any 
of  the  pposes  afsd  by  the  sd  C,  his  hrs,  exs,  ads,  or  assns, 
with  intt  thron  at  the  rate  afsd  from  the  time  of  the  same 
resply  havg  been  so  expended,  shall  be  repd  by  the  sd  A. 
and  B.,  their  hrs,  exs,  ads,  and  assns,  to  the  sd  C,  his  exs, 
ads,  or  assns,  on  demand,  and  until  such  repaymt  shall  be  a 
Kxtcnaion    chge  upon  all  the  sd  premes  hby  mtged :  And  it  is  hby 
power  of     Agi^d  and  decld  that  the  power  of  sale  conferred  by  statute 
■*^®-  on  mtgees  shall  apply  to  this  secy ;  And  that  in  case  the  sd 

A.  and  B.,  or  either  of  them  or  their  or  either  of  their  hrs  or 
assns,  shall  become  bkpt  or  have  a  receiving  order  made  agst 
them  or  him,  or  make  or  enter  into  any  arrangemt  or  com- 
poson  with  or  for  the  benefit  of  their  or  his  creditors,  the 
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fid  power  of  sale  shall  become  immedly  exercisable  witht  the 
necessity  for  giyg  any  notice  in  that  behalf  to  the  sd  A.  and 
B.,  their  hrs  or  assns^  or  any  of  them  :  And  further  that 
any  sale  under  the  afsd  power  maybe  made  either  in  conson 
of  a  gross  sam  or  of  a  perpetual  rent  chge  or  rent  chges,  to 
be  payable  to  the  sd  C,  his  hrs  and  assns,  out  of  the  premes 
sold,  or  ptly  in  conson  of  a  gross  sum  and  ptly  of  such  a 
rent  chge  or  rent  chges,  and  subjt  to  such  covts,  exceptions^ 
reseryons,  and  restrons,  and  with  the  reservon  grant  or 
creation  of  such  rights  or  easemts  as  the  sd  C,  his  exs,  ads, 
or  assns  shall  think  fit :  And  that  on  any  sale  such  condons 
and  provons  may  be  made  as  to  the  pajrmt  of  or  indemnity 

agst  the  sd  respiye  rents  of  £ and  £ ,  and   for 

charging  the  same  exclusively  on  any  pt  of  the  sd  premes  out 
of  wch  the  same  are  payable,  or  for  apportiong  the  same 
between  different  pts  of  the  same  premes  and  securg  the 
indemnity  of  the  respive  pchasers  agst  the  paymt  of  such 
respive  rents  or  an  undue  portion  thof  as  the  sd  C,  his  exs, 
ads,  or  assns,  shall  think  fit :  And  that  all  rent  chges 
made  payable  to  the  sd  C,  his  hrs  and  assns,  on  any  sale 
shall  be  subjt  to  this  secy  and  to  the  same  power  of  sale 
and  right  or  equity  of  redmon  as  the  premes  sold  in  consou 
thof;  Mtgee^s  indemnity  clause^  p.  61.     In  witness,  &c. 
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note  ok  bills  of  sale. 

The  following  points  reqniie  to  be  attended  to  in  connection  with  biUs  of  Iaw  as  to 
■ale  by  way  of  mortgage : —  bills  of  sale. 

1.  A  bill  of  sale  of  chattels  which  remain  in  the  possession  of  the  assignor  13  ^[ij. 
is  Toid  sgainst  creditors  as  being  frandnlent  within  the  meaning  of  13  Eliz.  e.  6. 
c.  6,  s.  2,  unless  sach  possession  is  consistent  with  the  tenor  and  object  of  the 
deed ;  this,  however,  will  usually  be  the  case  if  the  assignment  is  by  way  of 
mortgage  only  (see  Martindale  -9.  Booth,  8  B.  &  Ad.  498  ;  Altony,  MarrUon, 
L.  B.  4  Ch.  Ap.  622 ;  Steward  y.  Lomhe,  1  Brod.  &  Bing.  506  ;  and  see  also 
Ex  parte  Oameif  12  Oh.  D.  814) ;  and  there  seems  little  if  any  risk  of  a 
bill  of  sale  which  is  otherwise  unimpeachable,  being  invalidated  under  that 
statute. 
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2.  The  bill  of  aale  it  liable  to  be  defeated  in  the  erent  of  the  bankrapicj 

of  the  mortgagor  hj  the  repated  ownership  olaase  in  the  Bankruptcy  Act, 

1B83, 46  &  47  Vic.  c.  62,  s.  44  (mJ)^  as  to  any  chattels  comprised  in  it  being 

at  the  oommenoement  of  the  bankruptcy  (which,  by  s.  43,  relates  back  to  the 

act  of  bankruptcy  on  which  the  receiving  order  is  made,  subject  to  the  pro- 

Tisions  of  s.  49,  protecting  certain  dealings  in  good  faith  and  without  notice 

during  the  interval),  in  the  possession,  order,  or  disposition  of  the  bankrupt 

in  his  trade  or  hunness^  with  the  consent  and  permission  of  the  true  owner 

(i^.f  of  the  mortgagee),  under  such  circumstances  that  he  is  the  reputed 

owner  thereof.    This  section  will  be  excluded  if  the  mortgagee  obtains,  or 

does  his  best  to  obtain  possession  of  them  before  the  commencement  of  the 

bankruptcy,  or  between  the  act  of  bankruptcy  (provided  he  has  no  notice  of 

it)  and  the  receiving  order  ;  see  Krehl  v.  The  Great  Central  Oas,  ^o,,  Co., 

L.  R.  6  Ex.  289  ;  Re  Wright,  3  Ch.  D.  70,  decided  on  similar  sections  of  the 

earlier  Acts ;  and  the  result  is  not  altered  by  a  provision  in  the  bill  of  sale 

authorising  the  mortgagor  to  remain  in  possession  until  default ;  Freshney 

V.  Cdrrick,  1  H.  &  N.  653  ;  Spaekman  v.  MUler,  12  C.  B.  K.  S.  659 ;  Em 

parte  Hardingy  L.  R.  15  Eq.  223  ;  Be   Wright  (aupra^.    As  to  what  is  a 

"  trade  or  business,*'  see  Re  Wallig,  14  Q.  B.  D.  950 ;  and  as  to  the  exclusion 

of  reputed  ownership  by  a  custom  of  hiring,  Ex  parte  Turquand,  14  Q.  B. 

D.  636.    This  enactment  applies  to  a  composition  or  scheme  of  arrangement, 

B.  18,  clause  (13).     But  it  does  not  apply  to  fixtures,  even  though  in  the 

nature  of  trade  fixtures,  or  otherwise  removable  as  between  lessor  and 

lessee  ;  Ex  parte  Barclay ,  5  De  Q.  M.  &  G.  403  ;  Mather  v.  Fraser,  2  K.  & 

J.  536  ;  Whitmore  v.  Empton,  23  Beav.  313.    The  registration  of  a  bill  of 

sale  under  the  Bills  of  Sale  Act,  1878,  excluded  the  operation  of  the  reputed 

ownership  clause  of  the  Bankruptcy  Act  (see  s.  20)  ;  but  that  section  has 

been  repealed  by  the  Bills  of  Sale  Act,  1882,  s.  15,  so  that  as  regards  bills  of 

sale  by  way  of  security  for  money,  registration  is  now  of  no  avail  for  this 

purpose  ;  Be  Chappie,  23  Ch.  D.  409  ;  Swift  v.  Panftelly  24  Ch.  D.  210. 

3.  A  mortgage  of  all,  or  substantially  all  a  man's  property,  whether  he  be 
in  trade  or  not,  is  an  act  of  bankruptcy  and  void,  as  being  fraudulent  within 
the  Bankruptcy  Act,  1883,  s.  4,  7  (b),  if  made  to  secure  a  past  debt  QBe 
Wood,  L.  R.  7  Ch.  Ap.  302  ;  Re  Sinclair,  26  Ch.  D.  319),  unless  the  mort- 
gage be  made  in  pursuance  of  a  bond  fide  agreement  made  at  the  time  of  the 
advance  (Harris  v.  Rickett,  4  H.  &  N.  1 ;  Ex  parte  Izard,  L.  R.  9  Ch.  Ap. 
271 ;  Re  Barker,  13  Ch.  D.  245  ;  Ex  paHe  Hauxwell,  23  Ch.  D.  626,  not 
contemplating  the  postponement  of  the  mortgage  until  the  eve  of  insol- 
vency ;  Ex  parte  Fisher,  L.  R.  7  Ch.  Ap.  636  ;  In  re  6Hbson,  8  Ch.  D.  230 ; 
Ex  parte  Burton,  13  Ch.  D.  102).  But  an  assignment  by  way  of  mortgage 
of  all  a  man's  property  for  a  substantial  present  advance  QPennell  v.  J2^- 
nolds,  11  C.  B.  N.  S.  709)  ;  or  for  a  past  debt  and  a  substantial  present 
advance  (^Mercer  v.  Peterson,  L.  R.  2  Ex.  304,  3  Ex.  104  ;  Allen  v.  Bennett, 
L.  R.  5  Ch.  Ap.  577  ;  Ex  parte  Reed,  L.  R.  14  Eq.  586  ;  Ex  parte  King,  2 
Ch.  D.  256  ;  Ex  parte  Ellis,  2  Ch.  D.  797),  provided  the  advance  be  bond 
fide  for  his  benefit  (^Be  Colemere,  L.  R.  1  Ch.  Ap.  128  ;  ^  Chapman,  26  Ch. 
D.  338  ;  Ex  parte  Clater,  48  L.  T.  648) ;  or  for  a  past  debt  and  future 
advances  agreed  to  be  made,  and  afterwards  in  fact  made  (^Ex  parte  Sheen, 
1  Ch.  D.  560 ;  Ee  parte  Bonn,  17  Ch.  D.  26),  provided  there  is  a  bond  fide 
promise  to  make  them,  though  not  legally  binding  {Ex  parte  Cooper,  10 
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Ch.  B.  818  ;  Ex  parte  Wilkiman,  22  Ch.  D.  788),  is  not  inTalidated  by  the    Kon  ov 
BankraptcjAct  Bills  of 

The  question  whether  »  mortgage  of  the  whole  of  the  debtor's  present  and      S^u* 
fntore  property,  even  for  a  present  adyance,  woald  be  enforceable  as  a 
whole  by  the  Court,  must  be  considered  an  open  one,  see  Coomhe  t.  Carter^ 
36  Ch.  D.  848 ;  Tailby  y.  Official  Receiver,  13  App.  Cas.  523  ;  Re  Turcan^ 
40  Ch.  D.  5. 

4.  A  voluntary  conyeyance  made  in  favour  of  a  creditor,  with  the  object  Fnuidulent 
of  giving  him  a  preference  over  the  other  creditors,  by  a  person  who  is  preference, 
adjudged  bankrupt  within  three  months  afterwards,  is  void  against  the 
trustee  in  bankruptcy  or  liquidation,  as  being  a  fraudulent  preference  within 
the  Bankruptcy  Act,  1883,  s.  48,  and  by  s.  4  (1),  (c),  any  feiudulent  prefer- 
ence is  an  act  of  bankruptcy ;  but  if  the  security  be  given  under  pressure,  or 
in  pursuance  of  an  antecedent  agreement,  it  will  not  be  within  that  enact- 
ment ;  Ex  parte  Craven,  L.  R.  10  Eq.  648  ;  6  Ch.  Ap.  70  ;  Smith  v.  Pilgrim, 
2  Ch.  D.  127  ;  and  see  Ex  parte  London  S^  County  Bank,  L.  B.  16  Eq.  391 ; 
Ex  parte  Hodgkin,  L.  B.  20  Eq.  746. 

But  the  most  important  matters  to  notice  are  the  requirements  of  theBills  of  Bills  of 
Sale  Acts,  1878  and  1882, 41  &  42  Vic.  c.  31,  and  45  k  46  Vic.  c.  43.    Those  acts  Sale  AcU. 
apply  to  all  bills  of  sale  of  ^*  personal  chattels  "  given  as  security  for  the  pay-  Meaning  of 
ment  of  money  (with  the  exception,  so  far  at  least  as  the  Act  of  1882  is  con-  '*  bill  of 
cemed,  of  debentures  of  companies,  see  s.  17,  and  infra'),  including  (see  the  ^^" 
Act  of  1878,  a  4,  and  the  Act  of  1882,  s.  3)  assignments,  transfers,  declarations 
of  trust  without  transfer,  and  other  assurances  of  personal  chattels,  powers  of 
attorney,  authorities  or  licences  to  take  possession  of  personal  chattels  as 
security  for  any  debt,  and  agreements,  whether  intended  or  not  to  be  followed 
by  the  execution  of  any  other  instrument  by  which  a  right  in  equity  to  any 
personal  chattels  or  to  any  charge  or  security  thereon  is  confened ;   see 
Wairond  v.  Goldman,  16  Q.  B.  D.  121  ;  Ex  parte  Parsons,  16  Q.  B.  D.  532  ; 
Ex  parte  Hubbard,  17  Q.  B.  D.  690 ;  Hilton  v.  Tucker,  39  Ch.  D.  669  ; 
Newlove  v.  Shreioebury,  21  Q.  B.  D.  41.    And  the  expression  ^  personal  Meaning  of 
chattels  "  (see  the  Act  of  1878,  s.  4)  means  goods,  furniture,  and  other  articles  "  personal 
capable  of  complete  transfer  by  delivery,  and  also  (when  separately  assigned  chattels.*' 
or  charged)  fixtures  and  growing  crops,  and  (whether  separately  assigned  or  As  to 
charged,  or  not)  "  trade  machinery,"  as  defined  by  the  Act  of  1878,  s.  6,  i.e,,  fixtures, 
machinery  used  in  any  factory  or  workshop,  other  than  fixed  motive  power,  Rre^'^K 
fixed  power  machinery,  and  the  pipes  for  steam,  gas,  and  water  (see  as  to  tri^e'ina- 
this,  Ex  parte  Moore,  14  Ch.  D.  379  ;  Topham  v.  ChreenHde,  J^c,  Co,,  37  Ch.  chincry. 
D.  281).    But  fixtures  (other  than  "  trade  machinery  "  as  so  defined),  and 
growing  crops  when  respectively  assigned  or   chaiiged  unth  the  land  or 
buildings,  by  the  tame  instrument,  are  not  within  the  Acts  (see  the  Act  of 
1878,  s.  7).    But  it  has  been  held  that,  notwithstanding  the  Act,  a  valid 
security  may  be  given  upon  "  trade  machinery  "  affixed  to  the  land  by  an 
ordinary  mortgage  of  the  land,  without  any  express  assignment  or  mention 
of  such  fixed  trade  machinery,  or  of  fixtures  generally  (which  of  course,  by 
the  general  law,  and  ii  fortiori,  under  the  Con  v.  Act,  1881,  s.  6,  pass  by  a 
conveyance  of  the  land).  In  re  Yates,  38  Ch.  D.  112 ;  and  it  may  be  doubted 
whether  that  decision  would  not  cover  the  case  of  an  express  assignment  of 
fixtures  (including  fixed  trade  machinery)  with  the  land,  provided  no  power 
18  given  to  deal  with  it  separately  from  Uie  land ;  and  if  this  view  is  correct, 
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the  effect  of  the  dedtion  is  to  expange  from  the  Act  the  proTisloiia  as  to 
trade  machinery  in  so  far  as  it  consists  of  fixtures,  see  p.  164,  note. 

The  remainder  of  this  note  deals  with  the  reqairements  of  these  Acts,  and 
the  decisions  upon  them,  only  so  far  as  they  affect  the  form  of  bills  of  sale 
by  way  of  secarity  for  money. 

6.  A  bill  of  sale  is,  by  the  Act  of  1882,  made  void  (except  as  against  the 
grantor)  in  respect  of  any  chattels  not  specifically  described  in  a  sohednle 
(a  4  ;  as  to  what  is  a  specific  description,  see  RoberU  t.  Roberta,  13  Q.  B.  D. 
794  (overroled  as  regards  after-acquired  property  by  Tkama$  v.  Kelly ,  iiifrd); 
Ex  parte  Hill,  17  Q.  B.  D.  74  ;  Witt  y.  Banner,  20  Q.  B.  D.  114  ;  Car- 
penter Y.  Deen,  23  Q.  B.  D.  666;  Cooper  v.  Huggim,  34  Sol.  J.  96)  :  or  in 
respect  of  any  chattels  which  are  so  described,  of  which  the  grantor  was 
•<  not  the  true  owner "  at  the  time  of  its  execution  (s.  6)  ;  see  i2e  Tamplin 
J^  ^.,34  Sol.  J.  268  (as  to  partnership  property).  But  these  sections  are 
not  to  apply  to  crops  actually  growing  at  the  time  of  execution  of  the  bill 
of  sale,  or  to  fixtures,  plant,  or  "  trade  machinery,"  substituted  for  those 
specifically  described  (s.  6). 

The  effect  of  s.  5  is  to  invalidate  a  bill  of  sale  by  way  of  security  as  against 
a  previous  unregistered  bill  of  sale  by  way  of  absolute  assignment  (and 
therefore  not  altogether  void),  e,g,,  in  &vour  of  the  grantor's  wife,  of  the 
same  chattels,  Tuck  v.  Southern  Counties  Deposit  Bank,  42  Ch.  D.  471  ; 
inquiry  should  therefore  always  be  made  in  taking  a  bill  of  sale  whether  any 
such  assignment  has  been  previously  made. 

The  two  last-mentioned  sections  refer  only  to  existing  chattels  admitting 
of  specific  description,  so  that  a  general  assignment  in  the  body  of  the  in- 
strument (or,  it  seems,  in  the  schedule),  of  all  after-acquired  chattels,  or  of 
all  other  existing  chattels,  makes  the  whole  bill  of  sale  void  for  all  purposes, 
whether  against  the  grantor  or  not,  as  not  being  in  accordance  with  the 
statutory  form  (s.  9)  ;  Thovias  v.  Kelly,  13  App.  Cas.  506.  In  fact  futare 
chattels,  or  chattels  not  admitting  of  a  specific  description,  cannot  now  be 
charged  (see,  however,  Carpenter  v.  Been,  23  Q.  B.  D.  566),  with  the  excep- 
tion of  the  matters  mentioned  in  s.  6,  which  should  be  described  in  the 
schedule  (and  cf.  Levy  v.  Polack,  52  L.  T.  551) ;  though  there  may  perhaps 
be  a  covenant  to  replace  chattels  destroyed  or  worn  out  (see  below,  p.  156). 
A  floating  charge  over  the  stock  or  assets  of  a  business,  can  now  only  be 
made  in  the  case  of  debentures  of  a  joint-stock  company,  see  below,  p.  158. 

6.  By  the  Act  of  1882,  s.  8,  a  bill  of  sale  must  truly  state  the  consideration 
for  which  it  was  given,  otherwise  it  is  made  absolutely  void.  The  conside- 
ration need  not  consist  of  a  present  advance  to  the  mortgagor,  but  may 
consist,  e,g.,  of  a  pre-existing  debt,  of  the  payment  of  debts  owing  by  the 
mortgagor  to  a  third  person,  or  of  a  covenant  to  take  up  current  liabilities 
of  the  mortgagor,  and  may  require  statement  in  a  recital,  to  which  there 
would  bo  no  objection  under  the  Act.  No  part  of  an  alleged  advance  must 
be  retained  by  the  mortgagee  for  commission  or  otherwise,  but  there  may  be 
a  set-off  of  an  existing  debt  arising  independently  of  the  transaction  in  hand. 
See  as  to  these  points.  Ex  parte  Carter,  12  Ch.  D.  908  ;  Ex  parte  National 
Mercantile  Bank,  15  Ch.  D.  42  ;  Hamlyn  t.  Betteley,  5  C.  P.  B.  827  ;  Ese 
parte  Charing  Cross,  J^e,  Bank,  16  Ch.  D.  35  ;  2%«  Credit  Co,  v.  Pott,  6  Q. 
B,  D.  295 ;  Hamilton  v.  Chaine,  7  Q.  B.  D.  1,  819  ;  Eao  parte  Challinor,  16 
Ch,  D.  260  ;  Ex  parte  Rolph,  19  Ch.  D.  98  ;  Ex  parte  Firth,  19  Ch.  D.419  ; 
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Ex  parte  Bolland^  21  Ch.  D.  548  ;  all  decided  under  a  umilar  proYision  in  the   Nora  ov 
Act  of  1878,  which  is  repealed  and  re-enacted  in  the  Act  of  1882  ;  and  Re   Bills  or 
Cann,  13  Q.  B.  D.  36 ;  Roberts  ▼.  RoheHSy  13  Q.  B.  D.  794  ;  Ex  parte      ^ali. 
AUam,  14  Q.  B.  D.  43  ;  Re  Hhapman,  26  Ch.  D.  338  ;  Hnghee  t.  Little,  18 
Q.  B.  D.  32  ;  Thorp  y.  MeHenry,  38  Ch.  D.  427  ;  Riekardton  v.  MarrU,  22 
Q.  B.  D.  268  ;  Ex  parte  Johmon,  60  L.  T.  214  ;  Ex  parte  NeUon^  55  L.  T. 
819  ;  Mayer  ▼.  Middlewick,  59  L.  T.  400,  under  the  later  Act. 

7.  S.  10  (3)  of  the  Act  of  1878,  provides  that  every  condition,  defeasance,  As  to 
OT  declaration  of  trust  not  contained  in  the  body  of  the  bill  of  sale,  shall  be  '^^^?^| 
written  on  the  same  paper  or  parchment  for  the  purposes  of  registration,  ^^j^. 
otherwise  the  registration  shall  be  void.    So  that  a  collateral  promissory  ^^^^ 
note  avoids  the  bill  of  sale  ;  Couneell  v.  London  Sf  Weetminxter  Loan,  Jfe, 

Co,,  19  Q.  B.  D.  512  ;  Monetary  Advance  Co,  v.  Cater,  20  Q.  B.  D.  785  ;  but 
not  the  mere  deposit  of  a  policy  of  insurance  as  collateral  security.  Car' 
penter  v.  Leen,  23  Q.  B.  D.  566.  In  addition  to  this,  it  seems  that  the  bill 
of  sale  will  be  void  under  s.  9  of  the  Act  of  1882,  as  not  being  in  accordance 
with  the  statutory  form,  unless  all  the  terms  of  the  bargain  appear  upon  its 
face,  Lee  v.  Bamet,  17  Q.  B.  D.  77  ;  Sharp  v.  McHenry,  38  Ch.  D.  427 ; 
query,  if  the  decision  in  Ex  parte  Popplewell,  47  L.  T.  274,  would  apply  to  a 
bill  of  sale  executed  after  the  Act  of  1882,  but  see  Carpenter  v.  Been,  supra, 

8.  A  bill  of  sale  given  in  consideration  of  any  sum  under  £30,  is  made  Bill  of  sale 
absolutely  void  (Act  of  1882,  s.  12),  BavU  v.  Usher,  12  Q.  B.  D.  490.  «nJcr  *80 

9.  A  bill  of  sale  is  not  to  protect  chattels  against  a  distress  for  taxes  or  ^^^^ 
rates  (Act  of  1882,  s.  14)  ;  as  to  covenants  for  payment  of  rates  and  taxes,  ^  ^  <^ 
see  below,  p.  156.  ^  ^^^ 

10.  By  the  same  Act,  s.  7,  chattels  assigned  under  a  bill  of  sale  are  not  to  ^^g^ 
be  seized  or  taken  possession  of  by  the  grantee  for  any  other  than  the  causes  ^      *    . 
there  specified,  namely — (1)  default  in  payment  of  the  money  secured  at  ^^^  ^^^^  ^^ 
the  time  provided  for  payment,  or  in  the  performance  of  any  covenant  or  geiziu^. 
agreement  ^  necessary  for  maintaining  the  security " ;  (2)  bankruptcy  of 

the  grantor  (a  case  in  which  the  grantee's  title  would  generally  have  been 
defeated  by  the  reputed  ownership  clause  in  the  Bankruptcy  Acts,  see  p. 
150),  or  a  distress  for  rent,  rates,  or  taxes  ;  (3)  fraudulent  removal  of  the 
goods  ;  (4)  non-production,  without  reasonable  excuse  on  demand  in  writing 
of  the  last  receipts  for  rent,  rates,  and  taxes ;  or  (5)  an  execution  under  a 
judgment  against  the  grantor.  And  by  s.  13,  the  chattels  are  to  remain  on 
the  premises  after  seizure  for  five  clear  days  before  they  are  removed  or  sold, 
within  which  time  the  Court  is  empowered  (by  s.  7)  to  interfere  to  restrain 
the  removal  or  sale  on  sufficient  cause.  A  power  of  seizure  in  breach  of  this 
section,  will  make  the  whole  bill  of  sale  void  under  s.  9  ;  see  below. 

11.  A  bill  of  sale  is  absolutely  void  unless  attested  as  regards  the  execu-  Attesta- 
tion by  the  grantor  by  one  or  more  credible  witness  or  witnesses,  not  being  tion. 

a  par^  or  parties  (Act  of  1882,  ss.  8, 10). 

12.  By  the  same  Act,  s.  8,  a  bill  of  sale  is  made  absolutely  void,  even  as  Begistra- 
against  the  grantor,  unless  it  is  registered  under  the  Act  of  1878,  s.  10,  within  tlon. 
seven  clear  days  after  execution,  and  the  registration  must  be  renewed  every 

five  years  (Act  of  1878,  s.  11). 

IS.  The  device  formerly  in  use  of  evading  registration  by  renewing  the  Renewal  of 
bill  of  sale  from  time  to  time  within  the  time  allowed  for  registration,  was  ^^^^' 
put  an  end  to  by  the  Act  of  1878,  s.  9. 
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NoTB  ov       14.  A  bill  of  sale  made  or  given  by  way  of  security  for  the  payment  of 
Bills  of   money  by  the  grantor  thereof,  is  void  unless  made  in  accordance  with  the 
^^'      form  in  the  schedule  to  the  Act  of  1882  (s.  9).    The  following  is  a  copy 
of  the  schedule : — 

FoBM  OF  Bill  of  Bale. 

Statutory         This  indenture,  made  the day  of ,  between  A.  B.  of  — ^ 

form  of  bill  of  the  one  part,  and  C.  D.  of ,  of  the  other  part,  witnesseth  that 

of  sale.        jjj  consideration  of  the  sum  of  £ now  paid  to  A.  B.  by  C.  D.,  the 

receipt  of  which  the  said  A.  B.  hereby  acknowledges  [or  whatever  elte  the 
consideration  may  he'jj  he,  the  said  A.  B.,  doth  hereby  assign  unto  C.  D., 
his  executors,  administrators,  and  assigns,  all  and  singular  the  several  chattels 
and  things  specifically  described  in  the  schedule  hereto  annexed,  by  way  of 

security  for  the  payment  of  the  sum  of  £ ,  and  interest  thereon  at  the 

rate  of per  cent,  per  annum  [or  whatever  else  may  he  the  rate"].  And 

the  said  A  B.  doth  further  agree  and  declare,  that  he  willtduly  pay  to  the  said 
C.  D.  the  principal  sum  aforesaid,  together  with  the  interest  then  due,  by 

equal payments  of  £ on  the day  of [or  what' 

ever  else  may  he  the  stipulated  times  or  time  of  payment^.  And  the  said  A. 
B.  doth  also  agree  with  the  said  C.  D.  that  he  will  [here  insert  terms  as  to 
insurance^  payment  of  rent  ^  or  otherwise,  which  the  parties  may  agree  to  for 
the  maintenance  or  defeasance  of  the  security"}. 

Provided  always,  that  the  chattels  hereby  assigned  shall  not  be  liable  to 
seizure,  or  to  be  taken  possession  of  by  the  said  C.  D.  for  any  cause  other 
than  those  specified  in  section  seven  of  the  Bills  of  Sale  Act  (1878)  Amend- 
ment Act,  1882. 
In  witness,  &c. 

Signed  and  sealed  by  the  said  A.  B.,  in  the  presence  of  me  E.  F.  [add 
witnesses  name^  address,  and  description]. 

Remarks  ^^^  impediments  which  the  Act  of  1882  has  imposed  in  the  way  of  secu- 

on  the  Bills  rities  (other  than  *'  debentures  "  of  companies)  upon  chattels,  are  such  as  to 
of  Sale  render  such  securities  too  precarious  to  be  of  much  utility  even  after  registrar 
Act»  1882,  tion,  which  is  absolutely  necessary  to  make  them  of  any  avail  even  as  against 
*•  ^'  the  grantor.    The  requirement  that  every  "  bill  of  sale  "  shall  be  in  accord- 

ance with  the  form  in  the  schedule  to  the  Act,  which  contains  a  formal 
assignment  of  the  chattels,  is  necessarily  inapplicable  to  some  instruments 
(such  as  a  declaration  of  trust  without  transfer),  which  are  included  in  the 
definition  of  a  "  bill  of  sale,'*  and  as  to  ordinary  bills  of  sale  in  which  the 
chattels  are  assigned,  has  given  rise  to  very  great  doubt  as  to  the  extent  to 
which  additions  and  variations  may  be  introduced  into  the  statutory  form. 
The  following  statement  of  the  effect  of  the  reported  decisions  upon  section 
9,  will  sufficiently  show  the  extreme  difficulty  and  confusion  which  it  has 
introduced  into  the  subject,  and  the  need  for  the  utmost  caution  in  drafting 
such  instruments,  especially  as  express  decisions  on  the  Act  can  by  no  means 
be  always  relied  on  as  final.  As  to  the  general  principles  which  will  guide 
the  Court  in  the  construction  of  this  section,  in  Ex  parte  Stanford ^  17  Q. 
B.  D.  269,  it  was  laid  down  that  the  bill  of  sale  will  not  be  void  if  it  pro- 
duces the  precise  legal  effect  of  the  form,  neither  more  nor  less,  and  is  not 
calculated  reMSonably  to  deceive  those  for  whose  benefit  the  form  is  pro- 
vided ;  but  since  the  case  of  Thomas  v.  Kelly,  13  App.  Cas.  506,  a  stricter  rule 
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must  be  followed  by  the  draftsman,  namely,  that  there  most  be  no  vaiianoe    Nora  oir 
from  the  fonn  in  anything  that  is  characteristic  of  it,  snch  as  the  proTiso  as   Bills  or 
to  B.  7,  though  its  omission  wonld  not  alter  the  legal  effect.    And  as  to  the      °^*' 
importance  of  ayoiding  nnneoessary  complication  and  prolixity,  see  j^ 
Fiy,  LJ".,  in  Ex  f  arte  Stanford^  uhi  tupra  ;  taxAper  Lord  Esher,  1C.R.,  in 
Fwrher  v.  Cobb,  18  Q.  B.  D.  494. 

The  sum  secured  must  consist  of  a  principal  sum  and  rateable  interest,  As  to  mode 
the  rate  of  interest  being  clearly  stated  (^Myen  ▼.  Elliott y  16  Q.  B.  D.  626,  »^  ^™« 
which  apparently  overrules  Wilson  v.  Eirktooodj  48  L.  T.  821 ;  and  see  **'  P*^" 
BlankenttHn  v.  Bohertion,  W.  N.  1890,  31)  ;  it  may  be  payable  by  instal-  ^ 
ments,  consisting  partly  of  interest  down  to  the  time  of  each  payment,  as 
contemplated  by  the  statutory  form  (^Ooldstrom  v.  Tallerman,  18  Q.  B.  D.  1), 
and  the  payments  may  be  unequal,  the  expression  in  the  form  <'by  equal 
payments "  being  directory  not  obligatory.  Be  Cleaver^  18  Q.  B.  D.  489. 
Literest  may  be  reserved  in  any  form,  e,g.j  U.  in  the  pound  (^Lumley  v. 
Simmons,  34  Ch.  D.  698)  ;  but  interest  upon  interest  must  not  be  reserved. 

The  instalments  must  not  consist  partly  of  an  agreed  sum  for  interest  and 
bonus,  it  being  impossible  to  say  how  much  is  interest  and  how  much  bonus 
(JHyeri  v.  Elliott,  16  Q.  B.  D.  626)  ;  indeed,  no  bonus  must  be  added  to  the 
sum  secured  (^Be  Williamsj  25  Ch.  D.  656).  The  whole  amount  may  be  made 
payable  on  failure  to  pay  one  instalment  of  capital  with  interest  on  the 
capital  unpaid  down  to  that  time  (^Lumley  v.  Simmons,  34  Ch.  D.  698) ;  but  if 
the  instalments  consist  partly  of  capitalised  interest,  such  a  provision  avoids 
the  bill  of  sale,  as  it  makes  interest  payable  before  it  has  accrued  (^Davis  v. 
Burton,  11  Q.  B.  D.  537  ;  Myers  v.  Elliott,  uhi  supra  ;  Boe  v.  Mutual,  J^c, 
Association,  56  L.  T.  631). 

The  principal  may  be  made  payable  in  one  payment  with  interest  at  a 
fixed  date,  with  subsequent  interest  in  case  of  default  (Watkins  v.  Evans,  18 
Q.  B.  D.  386)  ;  but  must  not  be  payable  '*  on  demand  *^  {Hethcrington  v. 
Qroome,  13  Q.  B.  D.  789  ;  Sibley  v.  Higgs,  16  Q.  B.  D.  619). 

Sums  which  may  be  paid  by  the  grantee  for  insurance,  rent,  &c.,  may  be 
secured  by  the  bill  of  sale,  though  both  the  amount  and  time  of  payment  are 
uncertain  ;  Ex  parte  Stafford,  17  Q.  B.  D.  259  ;  Ooldstrom  v.  Tallerman,  18 
Q.  B.  D.  1 ;  Topley  v.  Corsbie,  20  Q.  B.  D.  350 ;  Bianchi  v.  Offord,  17  Q.  B.  D. 
484,  must  be  considered  overruled  on  this  point ;  and  cf.  Beal  and  Personal 
Adffance  Co.  y.  Clears,  20  Q.  B.  D.  304.  The  case  of  Lumley  v.  Simmons,  34 
Ch.  D.  698,  shows  that  the  time  for  payment  may  depend  on  a  contingency 
(see  HetheriTigton  v.  Cfroome,  13  Q.  B.  D.  789)  ;  but  a  bill  of  sale  to  secure 
a  surety  against  whatever  money  he  might  be  called  upon  to  pay  is  void, 
Hughes  v.  Little,  18  Q.  B.  D.  32 ;  and  so,  it  seems,  would  be  a  bill  of  sale  to 
to  secure  future  advances,  or  an  account  current  with  a  bank. 

Repayment  must  be  made  to  the  person  who  finds  the  money,  to  whom  also 
the  property  must  be  assigned  ;  Melville  v.  Stringer,  13  Q.  B.  D.  392,  where 
a  bill  of  sale  mixing  up  several  separate  mortgages  was  held  void. 

With  reference  to  provisions  for  the  "  maintenance  or  defeasance  of  the  Tenns  for 
security,'*  it  is  important  to  remember  that  if  a  power  of  seizure  is  given  on  the  "main- 
breach  of  covenants,  whether  expressly  or  by  implication,  they  must  be  *«n*^<*  or 
covenants  **  necessary  for  maintaining  the  security  "  (as  to  the  meaning  of  ^^^^^^'^^^ 
which,  see  lurber  v.   Cobb,  18  Q.  B.  D.  494),  and  otherwise  comply  with  ^^S  ^'^' 
B.  7,  otherwise  the  bill  of  sale  will  be  void  as  altering  the  legal  effect  of  the 
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Non  OM    Btatntory  form,  which  proYides  against  aeizuie  for  any  cause  except  thoee 
Bills  ov    specified  in  s.  7  ;  see  Bavu  ▼.  Burton,  10  Q.  B.  D.  414  ;  11  Q.  B.  D.  587, 
Bali,      where  the  instrument,  though  within  the  strict  letter,  contravened  the  spirit 
~"~       of  that  section.    If  the  money  is  made  payable  on  breach  of  covenants,  it 
would  seem  that  a  power  of  seizure  on  breach  is  implied,  Barr  v.  Xingt/ardf 
56  L.  T.  861.    If,  on  the  other  hand,  no  power  of  seizure  on  breach  is  given 
or  implied,  it  is  only  necessaiy  that  the  covenants  should  be  terms  "  for  the 
maintenance  or  defeasance  of  the  security  " ;  see  TopUy  v.  Corshi^,  20  Q. 
B.  D.  350.     There  is  considerable  conflict  of  judicial  opinion  as  to  the 
meaning  of  those  words,  but  it  is  only  necessary  here  to  give  the  practical 
eifect  of  the  decisions. 
Covenant        A  covenant  to  insure  and  produce  the  receipts  for  premiums  is  *'  necessaiy 
to  insure,     for  maintaining  the  security,"  and  a  bill  of  sale  containing  such  a  covenant 
is  good  in  spite  of  a  general  power  of  seizure  in  case  of  non-performance  of 
any  covenant  or  agreement,  Hammond  v.  Hocking ^  12  Q.  B.  D.  291 ;  and  see 
to  pay  rent.  Wo^^^^  ▼•  ^an$t  18  Q.  B.  D.  386.    A  covenant  to  pay  rent,  rates,  and 
rates,  &c.,   taxes,  and  other  outgoings  of  the  premises  in  which  the  chattels  are,  is  also 
**  neoeasary,  &c.,"  but  the  covenant  to  produce  the  receipts  must,  if  a  power 
of  seizure  is  given  on  default,  comply  with  sub-s.  4  of  s.  7,  i.^.,  the  non-pro- 
duction  must  be  "  without  reasonable  excuse,*'  and  "  on  demand  in  writing," 
Ux  parte  Cotton,  11  Q.  B.  D.  301 ;  DavU  v.  Burton,  11  Q.  B.  D.  537  ;  Furher  v. 
Cohh,  18  Q.  B.  D.  494  ;  Burr  v.  King^ford,  56  L.  T.  861  ;  if  no  power  of  seizure 
is  given,  a  covenant  to  produce  receipts  on  demand  is  good  :  Topley  v.  Cartbie, 
to  replace    20  Q.  B.  D.  350.    A  covenant  to  replace  or  repair  goods  worn  out,  &a,  has 
or  repair      been  held  "  necessary  for  maintaining  the  security  " :  Consolidated  Credit  Cor^ 
chattels,      poration  v.  Oosneg,  16  Q.  B.  D.  24  ;  Furber  v.  Cobb,  18  Q.  B.  D.  494  ;  but  it 
may  be  doubted  whether  these  decisions  are  not  shaken  so  far  as  regards  the 
substitution  of  other  chattels  for  those  described  in  the  schedule  by  Thomas 
V.  Xelly,  13  App.  Cas.  506  ;  this  would  not  touch  mere  repairs,  and  cf.  Qir- 
penter  v.  Been,  23  Q.  B.  D.  566,  where,  however,  the  point  was  not  raised. 
Power  for    A  power  for  the  grantee  to  insure  or  pay  rents,  &c.,  or  repair  in  default  of 
grantee  to    the  grantor  doing  so,  with  a  provision  that  any  moneys  so  paid  by  the 
insure,  &c  grantee  with  interest  shall  be  a  charge  on  the  property,  is  within  the 
statutory  form,  and  does  not  infringe  s.  7,  inasmuch  as  it  gives  no  power 
to  seize  in  default  of  payment  (^Ba  parte  Stafford,  17  Q.  B.  D.  259 ; 
Ooldstrom  v.  Tallerman,  18  Q.  B.  D.  1 ;  Topley  v.  Corsbie,  ubi  supra")  ;  but 
if  the  moneys  so  paid  are  to  be  "  recoverable  in  the  same  maimer  as 
the  principal  moneys  and  interest  hereby  secured,"  a  power  of  seizure  is 
imported  for  a  cause  not  specified  in  s.  7  (such  a  stipulation  not  being 
«  necessary,**  &c.),  and  the  bill  of  sale  is  void  QBianehi  v.  Offord,  17  Q.  B. 
^  t     ^'  ^^  '  '^^^^  ^^  ^^^*^"^^  ^<2txinc&  Co.  V.  Clears,  20  Q.  B.  D.  304).  A  cove- 

not  to  ^^^^  °^^  ^  remove  the  chattels  is  a  term  **  for  the  maintenance  of,*'  but 

remove        quare,  if  it  is  *'  necessary  for  maintaining  '*  the  security  so  as  to  justify  a 
chattels.      power  of  seizure  on  breach :  Furber  v.  Cobb,  18  Q.  B.  D.  494,  per  Sir  J. 
Hannen,  p.  505  ;  Topley  v.  Corsbie,  20  Q.  B.  D.  SbO,per  A.  L.  Smith,  J.,  p. 
Other  353.  A  covenant  by  the  grantor  to  pay  interest  on  mortgages  on  the  premises 

covenants,  in  which  the  goods  might  be  (not  confined  to  such  mortgages  as  gave  a  power 
of  distress  over  goods),  or  a  provision  for  the  retention  of  the  bill  of  sale  by 
the  grantee  after  payment  of  the  amount  due,  are  each  sufficient  to  invali* 
date  it :  WaUon  v.  Strickland,  19  Q.  B.  D.  391. 
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A  statement  in  the  bill  of  sale  that  a  corenant  is  '*  neceasaty  for  main-    Nom  ov 
taining  the  security  "  is  oseleas,  and  the  proviso  as  to  s.  7  does  not  save  the   Bills  or 
instrament  if  there  is  in  fact  power  to  seize  in  some  eyents  not  authorized      °^'*' 
by  that  section,  Ihirder  y,  Cobb,  ubi  supra. 

With  regard  to  coyenants  for  title,  if  the  grantor  conveys  *'  as  beneficial  CoTeoanU 
owner,^  the  bill  of  sale  is  void,  owing  to  the  covenants  for  title  imported  ^^  i\\X^' 
into  it  by  s.  7  of  the  Conveyancing  Act,  1881,  Ex  parte  Stanford,  ubi  wpra  ; 
but  a  covenant  for  further  assurance  may  be  inserted  (^Re  Cleaver,  18  Q.  B. 
D.  489),  though  it  has  not  been  held  to  be  "  necessary  "  so  as  to  justify  a  power 
of  seizure  on  default. 

It  seems  safe  to  insert  an  express  power  of  seizure  conforming  to  s.  7,  Power  of 
as  this  may  be  done,  and  some  doubt  has  been  expressed  as  to  whether  such  aeisurs. 
a  power  is  implied  ;  see  Be  Morritt,  18  Q.  B.  D.  222  ;  Watkins  v.  Bcans^  18 
Q.  B.  D.  386.  A  power  to  break  open  doors  and  windows  for  the  purpose  of 
entry,  does  not  make  the  bill  of  sale  void,  but  is  of  doubtful  legality  ;  see  Re 
Merritt,  ubi  supra  ;  Lumley  v.  Simmons,  34  Ch.  D.  698,  VoL  I.,  p.  744,  note. 
As  to  a  power  to  seize  on  bankruptcy  of  grantor,  see  Ess  parte  Allam,  14  Q. 
B.  D.  43  ;  it  must  not  include  composition  with  creditors,  Ball  v.  Kings* 
ford,  56  L.  T.  861 ;  Gilray  v.  Bovoen,  69  L.  T.  223. 

A  power  of  sale  is  implied  in  eveiy  bill  of  sale  by  the  power  of  seizure  ;  Power  of 
consequently  the  power  of  sale  given  to  mortgagees  by  s.  19  of  the  Convey-  ^^' 
ancing  Act,  1881,  does  not  apply  because  it  is  not  needed :  Be  Morritt,  18  Q.  B. 
D.  222  ;  Watkins  v.  l^h^aihs,  18  Q.  B.  D.  386  ;  Calvert  v.  Thomas,  19  Q.  B.  D.  204 ; 
nor  do  the  limitations  imposed  on  that  power  by  s.  20  of  the  same  Act  apply  ; 
an  express  power  of  sale  may  be  inserted  (ti.).    By  s.  IS  of  the  Act  of  1882, 
the  chattels  are  not  to  be  removed  or  sold  for  five  clear  days  from  the  day  they 
were  seized,  and  by  the  proviso  of  s.  7,  the  Court  may,  within  snch  five  days, 
restrain  the  removal  or  sale,  so  that  a  power  to  sell  on  default  of  payment 
makes  the  bill  of  sale  void,  Hetherington  v.  Oroome,  13  Q.  B.  D.  789  ;  and  as 
to  restraining  a  sale,  cf.  Ex  parte  Cotton,  11  Q.  B.  D.  301.    The  proceeds  of  Appiica- 
sale  may  be  made  applicable  to  paying  off  incumbrances  on  the  goods,  costs  of  ^^^  of 
warehousing,  and  other  expenses ;  see  Consolidated  Credit  Co.  v.  Oosney,  16  PJ^^^^^s 
Q.  B.  D.  24  ;  Be  Cleaver,  18  Q.  B.  D.  489  ;  LumUy  v.  Simmons,  34  Ch.  D.  698  ; 
but  care  must  be  taken  that  the  words  are  not  wide  enough  to  cover  expenses 
not  properly  allowable,  as  then  the  bill  of  sale  will  be  void,  Calvert  v. 
Thomas,  19  Q.  J^.  D.  204.  A  clause  exonerating  the  purchaser  from  inquiring 
whether  the  power  of  sale  had  become  exercisable  (^Blaiberg  v.  Parsons,  17 
Q.  B.  D.  336  ;  Blaiberg  v.  Beckett,  18  Q.  B.  D.  96),  or  allowing  the  grantee 
to  take  a  commission  on  the  sale  as  auctioneer  QFurber  v.  Cobb,  18  Q.  B.  D. 
494),  or  giving  him  power  to  take  the  goods  himself  at  a  valuation  (^Lyon  v. 
Morris,  19  Q.  B.  D.  189),  are  each  sufficient  to  avoid  the  bill  of  sale. 

As  to  how  far  the  rest  of  the  instrument  can  take  effect  when  it  is  void  as  Effect  of 
a  bill  of  sale  under  the  Acts,  see  Bavies  v.  Bees,  17  Q.  B.  D.  408  ;  BeBurdett,  invalidity. 
20  Q.  B.  D.  310 ;  Be  Yates,  38  Ch.  D.  112  ;  Be  London,  S^c,,  Co,,  58  L.  T. 
798,  above,  p.  52,  note. 

Mortgages  of  chattels  by  companies  require  separate  consideration.    It  Mortgages 
seems  that,  apart  from  the  exemption  in  s.  17  of  the  Act  of  1882,  bills  of  o^  chattels 
sale  given  by  joint-stock  companies  are  as  much  within  the  Bills  of  Sale  ^^  ®.°™* 
Acts  as  those  given  by  individuals  ;  see  Attenborovgh's  Case,  28  Ch.  D.  682  ;  P*"^®** 
Boss  V.  Army  Jfr  Xavy  Hotel   Co,,  34  Ch.   D.  43  ;  Jenkinson  v.  Brandley 
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Non  OH    JUining  Co,,  19  Q.  B.  D.  568,  in  both  of  which  last  two  cases  a  trust  deed 
Bills  or    ooveriiig  debentures  was  held  void  for  want  of  registration. 
Salb.  3j  g^  ij^  II  £g  provided  that  "  Nothing  in  this  Act  shall  apply  to  anj 

debentures  issued  by  any  mortgage,  loan,  or  other  incorporated  company,  and 
secured  upon  the  capital,  stock, or  goods,  chattels  and  effects  of  such  company." 
It  is  doubtful  on  the  decisions  whether  there  is  not  included  in  the  word 
"  debenture  "  any  instrument  creating  or  acknowledging  a  debt  (and  it  is 
difficult  to  see  how  any  line  can  be  drawn  which  would  restrict  its  meaning 
to  any  particular  class  of  securities),  and  whether  every  kind  of  incorporated 
company  is  within  the  section,  or  only  companies  t^uidem  generis  with 
*<  mortgage  and  loan  "  companies  (see  cases  last  above  cited,  and  Edward* 
V.  BlaiTM  Furnaces  Co.,  36  Ch.  D.  215  ;  Levy  v.  AhbereorrU  Slate  Jf'  Slab 
Co,,  37  Ch.  D.  260 ;  and  Topham  v.  Oreenside  Firebrick  Co.,  37  Ch.  D.  281) ; 
and  whether  debentures  excluded  by  s.  17  from  the  Act  of  1882,  are  not  still 
within  the  Act  of  1878,  and  therefore  void  against  execution  creditors  of  the 
company  if  not  registered ;  see  Welsted  ^'  Co,  v.  Sicansea  Bank,  5  Times 
Law  Reports,  332,  which  decides  that  debentures  are  not  within  the  Act  of 
1878,  but  cf.  Palmer's  Company  Precedents,  4th  ed.,  p.  386,  and  the  cases 
there  cited.  In  spite  of  the  universal  practice  to  the  contraiy,  it  must  be 
doubted  whether  a  debenture  can  give  a  safe  security  on  the  chattels  of  a 
company  unless  it  complies  with  the  requirements  of  the  Act  of  1878,  as  to 
registration,  etc.  It  should  be  noted,  however,  that  the  Act  of  1878  does 
not  affect  a  bill  of  sale  as  against  the  liquidator  in  winding  up  ;  Mariiie 
Mansions  Co.,  L.  R.  4  Eq.  601  ;  Asphaltio  Wood  Pavement  Co.,  32  W.  R. 
16  ;  so  that  the  question  only  arises  with  reference  to  execution  creditors.  If 
a  mortgage  by  a  company  in  whatever  form  is  a  **  debenture,"  and  therefore 
not  affected  by  the  Act  of  1882,  yet  is  not  exempted  by  the  latter  Act  from 
the  Act  of  1878,  it  must  be  remembered  that  an  attornment  clause  in  the 
mortgage  would  require  registration,  etc.  (s.  6  of  the  Act  of  1878),  whether 
the  mortgage  itself  were  a  bill  of  sale  or  not ;  if,  on  the  other  hand,  the  effect 
ofs.  17  is  to  take  *' debentures '*  out  of  both  Acts,  the  attornment  clause 
would  be  good  ;  see  as  to  such  clauses  above,  p.  52,  note. 
Evasion  of  As  to  the  method  of  evading  the  Bills  of  Sale  Acts  by  agreements  for  sale 
the  Acts  by  and  re-hire,  see  Manchester,  StC,  Ry,  Co.  v.  North  Central  Wagon  Co.,  13 
sale  and  ^pp^  Cas.  554  ;  J(^nes  v.  Tower  Furnishing  Co,,  61  L.  T.  (N.  S.),84  ;  but  see 
re-hire.  ^^^  judgment  of  Lord  Macnaghten,  13  App.  Cas,  p.  667,  showing  that  the 
rights  of  the  parties  are  not  the  same  as  under  a  loan  transaction. 


PMC.  BILL  of  Sale  of  Personal  Chattels,  according  to  the 

fffl  Statutoky    form^     to    he    Kegistered.      With 

Variations  (a) . 

Parties.  Partibs,  A.,  mtgor,  1  (b) ;  B.,  mtgee,  2  (c) :  Witneth  that, 

(a)  See  above,  pp.  149  et  seq.,  note.  • 

(b)  See  note  (^)  next  page.  (c)  See  note  (0)  next  page. 
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in  conson  of  the  sum  of  £ now  pd  to  the  sd  A.  by  the  sd     '••■c. 


XXX. 


B-,  the  rect  of  wch  the  sd  A.  hby  acknowes,  he,  the  sd  A., 
doth  hby  assn  unto  the  sd  B.,  his  exs,  ads,  and  assns,  All  T«*«*«™- 
and  singr  the  sevl  chattels  and  things  specifically  described 
in  the  schdle  hto  annexed  by  way  of  secy  for  the  paymt  of 

the  sum  of  £ and  intt  thron  at  the  rate  of per  cent. 

per  annum  :  And  the  sd  A.  doth  further  agree  and  declare  CoTenuit 
that  he  will  duly  pay  to  the  sd  B,  the  ppal  sum  afsd  by  ^^^^ 

equal paymts  of  £ on  the  day  of ,  &c., 

togr  with  the  intt  due  at  the  rcspive  times  of  paymt  of  the 
instalmts  of  the  ppal  (d)  [or  covt  to  pay  the  whole  ppal  sum 
with  intt  on  a  fixed  date,  and  subsequent  intt  on  default,  pp. 
9  and  10,  forms  i.  and  n.]  (e)  :  Provd  always,  and  it  is  hby  Proviso 
agrd  and  decld  that  [if  the  sd  A.,  his  exs  or  ads,  shall  at  any  ?5^^^ 
time  make  default  in  the  paymt  of  any  of  the  sd  instalmts  sam  pay- 
or intt  or  any  pt  thof  resply  for  the  period  of  thirty  days  ^r^^ 

erentB. 


(Jf)  Care  mast  be  taken  correctly  to  describe  the  mortgagor's  name,  resi- 
dence, and  occapation  in  the  bill  of  sale,  although  it  is  in  the  affidayit 
accompanying  registration  that  the  statute  requires  the  description  :  see 
Act  of  1878,  B.  10  (2). 

(^)  The  following  variations  may  be  made  where  the  security  is  given 
under  pressure  for  an  antecedent  debt : — 

^*  Whas  the  sd  A.  is  indebted  to  the  sd  B.  in  the  sum  of  Variation 

£ ;  And  whas  the  sd  B.  has  commenced  an  action  in  ^Jeresecu. 

the Division  agst  the  sd  A.  for  the  recovery  of  the  sd  under 

sum  of  £ :  And  whas  it  has  been  agrd  between  the  sd  P'^"'^- 

A.  and  B.  that  the  sd  B.  should  stay  all  proceedings  in  the 

sd  action  upon  having  the  repaymt  of  the  sd  sum  of  £ , 

togr  with  his  costs  of  the  sd  proceedings  amting  to  £ , 

with  intt  at  the  rate  hinafter  mentd  seed  in  mner  hinafter 
appearing:  NOW  THIS  INDEE  WITNETH  that,  in 
psuance  of  the  sd  agreemt  and  in  conson  of  the  sd  sum  of 

£ so  owing  by  the  sd  A.  to  the  sd  B.  as  afsd,  and  of 

the  premes,  &c," 

(d)  Beeper  Fry,  L.J.,  18  Q.  B.  D.  p.  5. 

(e)  Forms  III.,  p.  32,  IV.,  p.  33,  and  vil.,  p.  34,  might  probably  be  safely 
inserted  ;  but  it  is  better  to  avoid  all  experiments. 
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FKVC. 
XXX. 


power  of 
aeizare 
and  Bale. 


Trusts 
of  sale 
monejR. 


after  the  time  hinbfe  appted  for  the  pajmt  thof  or]  (a),  if 
any  event  (b)  mentd  in  the  7th  section  of  the  Bills  of  Sale 
Act  (1878)  Amendmt  Act,  1882,  shall  happen,  the  whole  of 
the  sd  ppal  mo}'  [wch  shall  for  the  time  being  remain  nnpd] 
with  the  intt  dae  thron  up  to  that  time,  shall  forthwith 
become  payable :  And  it  is  hbt  agrd  and  decld  that  the  sd 
B.,  his  exs,  ads,  or  assns,  may,  on  the  happeng  of  any  of 
the  events  mentd  in  the  sd  7th  section  of  the  afsd  statute, 
seize  or  take  posson  of  all  or  any  of  the  sd  chattels  and 
things,  and  either  remain  in  posson  thof  witht  removg  the 
same,  or  at  any  time  after  the  expiron  of  five  clear  days  from 
the  day  they  were  so  seized  or  taken  posson  of,  and  subjt  to 
the  proTons  of  the  sd  statute,  remove  and  sell  the  sd  chattels 
and  things  or  any  of  them  either  by  public  auction  or  private 
contract,  and  may,  out  of  the  sale  moys,  retain  the  ppal 
sum  afsd,  or  so  much  thof  as  may  for  the  time  being  remain 
uupd,  and  the  intt  then  due,  togr  with  all  costs,  chges,  expses. 


Erents 
in  which 
principal 
to  be  pay- 
able. 


(d)  Or,  "in  paymt  of  the  moys  hby  seed  at  the  time  hby 

appted  for  paymt  thof."  The  words  in  brackets  can  be  omitted  if 
the  principal  is  payable  in  one  sum. 

(d)  It  may  be  thought  desirable  sometimes  to  set  out  the  events  specified 
in  the  section  in  full,  omitting  default  in  payment,  namely,  **  if  the  sd 

A.,  his  exs  or  ads,  shall  make  default  in  the  pformce  of  any 
covt  or  agreemt  contd  hrin  and  necy  for  maintaing  the  secy, 
or  shall  become  a  bkpt,  or  suflfer  the  sd  goods  or  any  of 
them  to  be  distrained  for  rent,  rates,  or  taxes,  or  shall 
fraudulently  either  remove  or  suffer  the  sd  chattels  and 
things  or  any  of  them  to  be  removed  from  the  premes 
where  they  may  be,  or  shall  not  witht  reasble  excuse 
upon  demand  in  writg  by  the  sd  B.,  produce  to  him  his 
last  rects  for  rent,  rates,  and  taxes,  or  if  exon  shall  have 
been  levied  agst  the  goods  of  the  sd  A.  under  any  judgmt 
at  law  ;  "  and  in  the  next  clause,  "  If  the  sd  A.,  his  exs  or  ads, 
shall  make  default  in  paymt  of  the  sum  or  sums  of  moy 
hby  seed  at  the  time  hrin  provd  for  paymt  or  on  the 
happeng  of  any  of  the  events  mentd  in  the  last  clause,  &c." 
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and  paymts  (c)  pperly  incurred  or  made  in  maintaing,  defendg 
or  realisg  his  or  their  rights  hrunder  (d),  and  shall  pay  oyer 
the  surplas,  if  any,  to  the  sd  A.,  his  exs,  ads,  or  assns.  And  OoTenaiita 
the  sd  A.  hby  further  agrees  with  the  sd  B.  that  he,  the  sd  J^  ^^^ 
A-,  his  exs  or  ads,  during  the  continuce  of  this  secy,  will  not  *?  "T^T* 
remove  the  sd  chattels  and  things  or  any  of  them  from  the  tels. 
premes  where  they  may  at  any  time  be  witht  the  consent  in 
writg  of  the  sd  B.,  his  exs,  ads,  or  assns,  And  will  not  ^«[*o, 
permit  or  suffer  the  sd  chattels  and  things  or  any  of  them  to  to  be  de- 
be  destroyed  or  injured,  or  to  deteriorate  in  a  greater  degree  J"i^ 
than  they  wd  deteriorate  by  reasble  use  and  wear  thof,  and 
will,  whenever  any  of   the    sd    chattels   and    things   are 
[destroyed]  (e),    injured    or    deteriorated    forthwith    [re- 
place] (e),  repair  and  make  good  the  same  [or,  will  at  all 
times  keep  up  the  value  of  the  sd  chattels  and  things  to 

the  sum  of  £ at  the  least].  And  will  keep  the  sd  chattels  ^^  *® 

and  things  insured  agst  loss  or  damage  by  fire,  &c.,  continy£ 

as  in  covt  to  insure,  form  xxin.,  p,  42,  except  the  power  for 

the  mtgee  to  insure  on  default,  And  will  from  time  to  time  And  to  pay 

pay  aU  rents,  rates,  taxes,  assessmts,  and  outgoings  payable  Sli."^ 

in  respt  of  the  premes  where  the  sd  chattels  and  things  or 

any  of  them  may  at  any  time  be  within  seven  days  after  the 

same  shall  resply  become  payable,  and  will  on  the  expiron 

of  such  seven  days  and  on  demand  in  writg  by  the  sd  B., 


(O  Of.  Lwrnley  v.  Simmons,  34  Ch.  D.  698. 

(<0  **  Or,  in  and  about  enterg  upon  the  premes  where  the  sd  Variation 
chattels  and  things  or  any  of  them  may  be,  and  in  dis-*"***®*' 
chargg  any  distress  exon  or  other  incumbce  on  the  sd 
chattels  and  things  or  any  of  them,  and  in  seizg,  takg, 
retaing,  and  keepg  posson  of  the  sd  chattels  and  things 
or  any  of  them,  and  in  and  about  the  carriage,  removal, 
waiehousg,  valug,  or  sale  (includg  the  cost  of  inventories, 
catalogues,  or  advertisg)  of  the  sd  chattels  and  things  or 

any  of  them."      (See  Consolidated  Credit  Co,  y.  Oosney,  16  Q.  B.  D.  24, 
and  Re  Cleaver,  18  Q.  B.  D.  489.) 

(«)  The  words  in  biackets  which  inyolye  the  importation  of  new  chattels 
into  the  secnrity  are  better  omitted,  see  p.  156,  note. 
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mtL     his  exSy  ads,  or  assns,  unless  the  sd  A*,  his  exs  or  ads,  shall 

have  a  reasble  excuse  to  the  contrary,  produce  and  show  to 

the  sd  B«,  his  exs,  ads,  or  assns,  the  last  rect  or  rects  for 
^°r(^«e  ®^^^  rents,  rates,  taxes,  assessmts  and  outgoings,  And  it  is 
to  iniure,  hbj  agrd  and  decld  that  if  default  shall  at  any  time  be  made 
repair,  &c.  ^^^  ^j^^  gj  ^^^  j^g  ^^^  ^^  ^^^  ^  [replacg  or}  (a)  repairg,  or  in 

insurg  or  keepg  insured  the  sd  chattels  and  things,  or  in 
payg  the  sd  rents,  rates,  taxes,  assessmts  and  outgoings  in 
accdce  with  the  respive  covts  hinbfe  contd,  it  shall  be  lawful 
for  the  sd  B.,  his  exs,  ads,  or  assns,  to  [replace  or}{(^) 
repair,  or  to  insure  or  keep  insured  the  sd  chattels  and 
tilings,  or  to  pay  the  sd  rents,  rates,  taxes,  assessmts  and 
outgoings  (as  the  case  may  be),  and  that  all  moys  expended 
by  him  or  them  for  any  of  the  sd  pposes  togr  with  intt  thron 
at  the  rate  of  five  per  cent,  per  annum  from  the  time  of  the 
same  havg  been  expended,  shall  on  demand  be  repd  to  him 
or  them  by  the  sd  A.,  his  exs  or  ads,  and,  until  such  paymt. 
Power  for    shall  be  a  chge  upon  all  the  sd  chattels  and  things.  And  that 
to^e^^   it  shall  be  lawful  for  the  sd  B.,  his  exs,  ads,  and  assns,  at 
and  view     all  reasble  times  during  the  continuce  of  this  secy,  to  enter 
tela.  into  and  upon  the  premes  where  the  sd  chattels  and  things 

may  at  any  time  be  to  view  the  state  of  the  sd  chattels  and 
Proviao  as  things  and  to  take  inventories  thof ;  Provd  always,  that  the 
chattels  hby  assned  shall  not  be  liable  to  seizure,  or  to  be 
taken  posson  of  by  the  sd  B.  for  any  cause  other  than  those 
specified  in  section  7  of  the  Bills  of  Sale  Act  (1878)  Amend- 
ment Act  (1882). 
In  witness,  &c.  (b). 

The  schdle  above  referred  to. 

[^Schdle,  wch  in  the  case  of  jfixtures,  plant,  or  trade 
machinery  may  conclude  mth  the  words,  *' and  any  fixtures, 
plant,  or  trade  machinery  wch  shall  be  used  in,  attached  to, 
or   brought   upon  the  sd   premes  in  substitution  for  any 

(a)  See  note  above,  p.  161. 

C&)  To  be  registered,  see  p.  153,  note. 
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of  the  like  fixtures^   plant,    and  trade  machinery  above     '■■c* 
described  "  (c)  ].  

Signed  and  sealed  by  the  sd  A.  in  the  presce  of  me,  C. 
{add  witnesses  name,  addresi,  and  deacripon^  (d). 


MORTGAGE  by  a  limited  Company  of  a  Freehold  fmc 
and  Leasehold  Colliery  and  Fixed  Machinery  '""' 
and  Plant,  to  secure  an  Account  Current  with  a 
"BiLSKLsaJimi  {e)  where  the  security  is  Not  intended 
to  be  a  Bill  of  Sale.  Variations  where  the 
Colliery  belongs  to  a  Firm,  and  where  the  Bane  is 
a  LiMiTBD  Company  (/). 

Parties,  The Co,  Limd  [A.,  B.,  and  C.  carrying  on 

business  in  coptnp  togr  as  colliery  proprietors  at under 

(O  See  8.  6  (2)  of  the  Act  of  1882,  p.  152,  note. 

(^  The  failaie  of  the  witness  to  add  his  address  and  occupation  avoids 
the  bill  of  sale,  Parsons  v.  Brand,  W.  N.  1890,  55 ;  as  to  what  is  a  saflScient 
address,  see  Oreenham  v.  diild,  24  Q.  B.  D.  29. 

(e)  As  to  mortgages  to  secure  future  advances,  see  p.  84,  note. 

(/)  As  to  mortgages  of  fixtures  and  chattels,  see  p.  151  ^  seq.,  note. 

Having  regard  to  the  Bills  of  Sale  Acts,  especially  the  Act  of  1882,  move-  ^  |^ 
able  plant  and  chattels  and  all  machinery  not  in  the  nature  of  fixtures,  mortgages 
should,  when  mortgaged,  be  comprised  in  a  separate  bill  of  sale,  registered  of  fixtures 
under  and  complying  with  the  requirements  of  the  Acts,  and  cannot  be  "'^  tn.d% 
mortgaged  in  the  same  deed  with  other  property.    Moreover  they  cannot  ™*ch"*®^' 
be  charged  to  secure  an  account  current  with  a  bank ;  see  p.  155,  note. 
The  forms  in  the  text  expressly  include  all  machinery,  &c.,  in  the  nature  of 
fixtures,  which  will  extend  to  "  trade  macbineiy  **  under  the  Bills  of  Sale 
Act,  1878,  s.  5,  in  so  far  as  it  consists  of  fixtures.    Fixtures  which  are  not 
trade  machinery  (including  the  power  machinery,  &c.,  expressly  excepted 
by  that  section  from  the  operation  of  the  Act),  can  unquestionably  be  mort- 
gaged by  an  unregistered  deed  also  charging  the  land,  whether  expressly 
mentioned,  or  left  to  pass  with  the  land  by  implication  (s.  4  of  the  Act  of 
1878)  ;   and  according  to  Re  Yates,  38  Ch.  D.  112,  fixtures  which  are 
*^  trade  machinery  '*  can  be  effectively  charged  by  a  mere  mortgage  of  the 
land,  as  passing  with  the  land  by  implication  ;  and  it  would  seem  that  an 
express  mention  of  the  fixtures,  as  in  the  text,  cannot  alter  the  result  (see 
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^^^'     the  firm  of  A.  &  Co.]  (hinafter  called  the  mtgors),  1 ;  D.  E. 

and  F.,  carrying  on  business  in  coptnp  togr  as  bankers  at 

under  the  firm  of  D.  and  Co.  [the  Bankg  Co, 

B«citals.     Limd]  (hinafter  called  the  mtgees),  2 :  Whas  the  mtgors 

Mortgagors  cany  on  their  business  of  colliery  proprietors  at  the  collieries 

bo^al     ^'^^  works  known  as,  &c.,  situate,  &c.,  wch  are  ptly  of 

Title  to      freehd  and  ptly  of  leasehd  tenure ;   And  whas  the  fireehd 

freeholds,    portion  thof  being  the  hereds  hby  granted  were  by  an  indre, 

dated,  &c.,  conveyed  or  assured  to  the  use  of  the  mtgors  in 

fee  simple  [as  jt  tenants  for  the  pposes  of  their  sd  coptnp]  : 

Title  to      And  whas  the  leasehd  portion  of  the  sd  colliery  and  premes 

is  held  under  an  indre  of  lease  dated,  &c.,  and  expd  to  be 

made,  &c.,  whby,  recite  ming  lease  to  the  mtgors  (VoL  7.,  p. 

380),  settg  out  the  peels  and  the  clauses  havg  referee  to  the  eron 

Title  to      (ifid  removal  of  machinery j  <tc. ;  And  whas  the  mtgors  are 

cfcdMiy*     ^^tled  to  certn  fixed  machinery,  bldgs,  fixed  engines,  rails, 

turntables,  erons,  and  other  fixtures  erected  or  fixed  on  the 

sd  freehd  and  leasehd  hereds  [the  fixed  machinery  and  other 

fixtures  on  the  sd  freehd  hereds  being  described  in  the  1st 

schdle  hto,  the  fixed  machinery  and  fixtures  on  the   sd 

above,  p.  151,  note)  ;  bat  if  it  is  of  special  importance  to  include  all  "trade 
machinery  "  in  the  security,  it  would  be  better  to  omit  all  express  reference 
to  fixtures  whatever,  in  reliance  on  Be  Yates.  If  bad  as  to  the  "  trade  ma- 
chinery," the  instrument  will  still  remain  good  as  to  the  land  and  other 
fixtures  (Re  Burdett,  20  Q.  B.  D.  310  ;  Be  London,  Jf-c.y  Co,,  58  L.  T.  (N.  S.) 
798).  It  must  be  borne  in  mind  that  if  power  is  given  to  sell  the  fix- 
tures apart  from  the  land,  the  deed  will,  as  to  the  "  trade  machinery,"  be 
a  bill  of  sale  and  void ;  Be  Yates,  ubi  sup, ';  Climpson  v.  Coles,  23  Q.  B.  D. 
465,  and  see  p.  151,  note. 
As  to  If  the  mortgagors  are  a  company,  it  would  hardly  be  safe  to  assume  that 

companies,  a  mortgage  in  the  form  in  the  text  is  a  "  debenture  "  within  the  exemption 
in  s.  17  of  the  Act  of  1882  ;  and  if  it  is  desired  to  include  chattels,  it  should 
be  done,  if  possible,  by  way  of  an  issue  of  debentures  of  the  ordinary  type  : 
see  above,  p.  158,  note.  As  to  the  insertion  of  an  attornment  clause  in  the 
case  of  a  company,  see  p.  52,  note  ;  on  the  general  subject  of  mortgages  by 
companies,  see  2  Dav.  Prec.,  part  2,  p.  673,  note  ;  Palmer's  Company  Prece- 
dents ;  Ghadwyck  Healey  on  Companies.  Compare  Prec.  XLI.,  post,  ot  an 
equitable  mortgage  to  bankers ;  for  a  form  of  mortgage  to  a  Banking 
Company  constituted  under  7  Geo.  4,  c.  46,  see  2  Dav.  Prea,  part  2,  p.  353  ; 
and  see  the  note  to  that  precedent,  p.  381,  as  to  the  constitution  of  Banking 
Companies. 
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leasehd  hereds  wch  the  mtgors  are  not  entled  to  remove, 
havg  regard  to  the  covts  in  the  sd  lease,  being  described  in 
the  Ist  pt  of  the  2nd  schdie  hto,  and  the  fixed  machinery 
and  fixtures  on  the  sd  leasehd  hereds  wch  are  removable  by 
the  mtgors  being  described  in  the  2nd  pt  of  the  sd  2nd 
schdie]  :  And  whas  the  mtgors  keep  an  acct  [for  the  pposes  ^«»i»"»t 
of  their  sd  coptnp  in  their  ptnp  name  of  A.  &  Co.]  with  the  kept 
mtgees :  And  whas  the  mtgees  may  from  time  to  time  be  Adra&oes 
imder  advce  to  or  on  acct  of  the  mtgors  in  respt  of  bills  or  ^ 
acceptces  discounted  for  them  or  orwise  in  the  usual  course 
of  such  bankg  business,  and  the  mtgees  have  also  agrd  to 
make  advces  to  the  mtgors  by  way  of  loan  by  permittg  them 
to  overdraw  their  bankg  acct  or  grantg  them  other  accom- 
modon  upon  an  agreemt  that  all  moys  wch  shall  become 
owing  on  balce  of  acct  or  orwise  from  the  mtgors  to  the 
mtgees  with  intt,  shd  be  seed  in  mner  hinafter  appearg : 
NOW  THIS  INDUE  WITNETH  that  in  psuance  of  the  Wit- 
recited  agreemt,  and  in  conson  of  the  premes,  the  mtgors  "*"^   * 
hby  [jtly  and  sevlly]  covt  with  the  mtgees  and  their  [exs,  Coyenwit 
ads,  and]  assns,  that  the  mtgors,  &c.,  covt  for  paymt  of  balce  baUmoe 
dv£  on  acct  current  on  demand,  p.  14,  mutatis  mutandis ;  demand. 
AND  THIS  INDRE  ALSO  WITNETH  that  in  further  Further 
psuance  of  the  sd  recited  agreemt  and  for  the  conson  afsd,  ^*^«8*®*^- 
the  mtgors  as  beneficial  owners  do  [and  each  of  them  doth] 
hby  grant  unto  the  mtgees,  Freehd  peels,  see  Vol.  I.,  p.  402,  CFrmt. 
And  also  all  and  singr  the  fixed  machinery  (a),  bldgs,  fixed  ^'^^^^'ol^ 
engines,  rails,  turntables,  erons,  and  other  fixtures  now  machineiy. 
erected  on  or  affixed  to  the  sd  premes  hby  granted,  or  any 
pt  thof  Ipr,  '^  described  in  the  sd  1st  schdie  hto  "  ],  And  all 
other  the  fixed  machinery,  &c.,  as  above,  wch  may  at  any 
time  hrafter  during  the  continuce  of  this  secy  be  erected  on 
or  affixed  to  the  same  premes  or  any  pt  thof;  To  hold  the  Haben- 
same  premes  Unto  and  to  the  use  of  the  mtgees  and  their  ^^  ^ 
[hrs  and]  assns,  subjt  to  the  provo  for  redmon  hinafter  gagees. 
contd:   AND  THIS  INDUE  ALSO  WITNETH  that  in  Further 

(a)  Ab  to  what  is  '*  trade  machinery,"  see  the  Bills  of  Sale  Act,  1878,  s.  6. 
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nTC-     further  psuance  of  the  reoited  affreemt  and  for  the  conson 

afsd,  the  mtgors  m  benefldal  owners  do  [and  each  of  them 

doth]  hby  demise  (a)  unto  the  mtgees^  All  those  the  pieces 

puo^      of  land,  mines  or  beds  of  coal,  powers,  liberties,  authorities, 

and  premes  by  the  hinbfe  recited  indre  of  lease  expd  to  be 

Machinery,  demised  or  granted,   And   also  all  and  singr  the  fixed 

machinery,  bldgs,  fixed  engines,  rails,  turntables,  erons  and 

other  fixtures  now  erected  on  or  affixed  to  the  sd  premes  hby 

demised,  or  any  pt  thof  [or,  **  described  in  the  1st  and  2nd 

pts  of  the  sd  schdle  hto  "] :  And  all  other  fixed  machinery, 

&c.,  as  above,  wch  may  at  any  time  hrafter  during  the  con- 

tinuce  of  this  secy  be  erected  on  or  affixed  to  the  sd  last 

mentd  premes  or  any  pt  thof  (except  such  portions  of*  the 

sd  machinery  and  other  things  last  afsd  as  are  remoyable 

dum^'*       by  the  lessees).  To  hold  all  the  premes  hby  demised  Unto 

To  mort-     ^^^  mtgees  and  their  [exs,  ads,  and]  assns,  for  the  residue 

8»«eea.       of  the  sd  term  of yrs  granted  by  the  sd  indre  of  lease, 

except  the  last  day  thof,  subjt  to  the  provo  for  redmon 

wT^Meth.  liinafter  contd :  AND  THIS  INDEE  ALSO  WITNETH 

that  in  further  psuance *of  the  sd  agreemt,  and  for  the  conson 

afsd,  the  mtgors  as  btneficial  owners  hby  assn  unto  the 

^"»P^-      mtgees,  All  the  fixed  machinery,  &c.,  as  above,  wch  now 

are  or  hrafter  during  the  continuce  of  this  secy  may  be 

erected  on  or  affixed  to  the  sd  leasehd  premes,  and  are  or 

Removable  ghall  be  removable  by  the  lessees.  To  hold  all  the  same 

and  phm?  premes  Unto  the  mtgees  and  their  assns,  subjt  to  the  provo 

Habendam.  for  redmon  hinafter  contd,  Provd  always,  and  it  is  hby 

To  mort-     agrd,  that  if  the  mtgors  or  their  assns  [the  mtgors  or  the 

P*^  £    psons  or  pson  hrafter  constitutg  the  sd  firm  of  A.  and  Co., 

redemp.      or  any  of  them,  their  or  any  of  their  hrs,  exs,  ads,  or  assns] 

•  shall  on  demand  or  witht  any  demand  being  made  pay  to 

the  mtgees  [or  the  psons  or  pson  hrafter  constitutg  the  sd 

firm  of  D.  and  Co]  or  their  [or  his  respive  exs,  ads,  or] 

assns,  or  to  one  of  the  cashiers  of  the  sd  Bank  the  balce 

wch  shall  for  the  time  being  be  owing  as  hinbfe  mentd 

(a)  Ab  to  mortgages  of  leaseholds,  by  demise,  see  p.  81,  note. 
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psoant  to  the  covt  hinbfe  contd,  then  the  mtgees,  or  their     'uc- 

[exSf  ads,  or]  assnSy  shall  at  any  time  thrafter  upon  the     

request  and  at  the  cost  of  the  mtgors  or  their  assns  [the 
mtgors^  their  hrs,  exs,  ads,  or  assns]  reconvey,  surrender,  or 
assn  the  sd  respive  premes  hby  granted,  demised,  and  assned 
resply  unto  the  mtgors  and  their  assns  [the  mtgors,  their 
hrs,  exs,  ads,  and  assns  accdg  to  the  nature  of  the  sd  respive 
premes  and  their  rights  and  intt  thrin]  or  as  they  shall 
direct ;  Declaron  of  trust  of  nominal  reversions  ofleasehds,  p. 
32 :  And  the  mtgors  hby  [jtly  and  sevlly]  covt  with  the  OoTMuuit 
mtgees  and  their  [exs,  ads,  and]  assns,  that  the  mtgors  [and  g^^^^ 
their  respive  hrs,  exs',  ads,  and  assns]  will  at  all  times  during  ^••p  ™ 
the  Qontinuce  of  this  secy  keep  up  the  total  value  of  the  inson. 
fixed  machinery  and^  other  fixtures  comprd  in  or  subjt  to 

this  secy  to  £ at  the  least,  and  also  will  keep  all  the  sd 

bldgs,  fixed  machinery,  and  other  fixtures  and  premes  hby 
mtged  in  good  repair  and  workg  order,  and  will  keep  such 
of  the  same  premes  as  are  or  shall  be  of  an  insurable  nature 
insured  agst  loss  or  damage  by  fire,  continue  covt  far  insce^  <£-c., 
p.  42,  or  p.  45,  mutatis  mutandis^  And  it  is  hby  agrd  that  Futoro 
all  bldgs,  fixed  machinery,  fixed  engines,  rails,  turntables,  Object  to 
and  other  fixtures  wch  may  at  any  time  during  the  continuce  ™«rtg"€«- 
of  this  secy*be  erected  upon  or  affixed  to  any  of  the  sd 
hereds  and  premes  hby  mtged,  shall  be  subjt  to  this  secy 
and  to  all  the  provons  hrin  contd:  Clause  extendg  statu- 
tory power  of  sale,  p.  29,  form  vn.  (6) :  Provd  always  that 
the  sd  fixed  machinery,  &c.,  as  ahove^  shall  not  be  sold 
septely  or  apart  from  the  bldgs  or  soil  to  wch  the  same 
are  annexed  (c),  Mtgee's  indemnity  clause,  p.  61 :  Provd 

(J)  The  following  may  also  be  added  :  Extension 

''And  that  in  case  the  mtgors  shall  enter  into  liquidon,  of statatorj 
whether  compulsory  or  voluntary  [the  sd  firm  of  A.  and  Co,  ^^  °^ 
shall  become  bkpt  or  have  a  receiving  order  made  agst  them 
or  make  any  arrangement  or  composon  with  their  creditors], 
the  sd  power  of  sale  shall  become  immedly  exercisable  witht 
any  necessity  for  givg  any  notice  prior  to  the  exercise  thof" 

(e")  This  clause  should  be  inserted  if  it  is  intended  to  include  any  trade 
machineiy  in  the  security,  see  above,  p.  164,  note.    Otherwise  the  following 


168 


MOETQAQES. 


TMMO. 


ProTiioM 
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ALWAYS  (a),  and  it  is  hby  agrd  that  these  psnts  are  intd  to  be 
a  continug  secy  for  the  balce  from  time  to  time  owing  on  the 
acct  of  the  mtgors  [the  sd  coptnp  firm  of  A.  and  Co.]  to  the 
sd  coptnp  firm  of  D.  and  Co.  [the  mtgees]  notwg  any  change 
in  [the  sd  firm  of  A.  and  Co.,  or]  the  sd  firm  of  D.  and  Co., 
by  the  death  or  retiremt  of  any  member  or  members  thof  or 
the  introdon  of  any  new  member  or  members  or  orwise.     In 

WITNESS,  &c. 


YRBO. 

xxxn. 


Recitalfl. 

Drawing 
of  bills. 


MORTGAGE  by  Limited  Company  of  Freehold  and 
Leasehold  Ibonworks,  Mines,  and  fixed  Mining 
Plant,  for  securing  payment  of  existing  and  future 
Bills  of  Exchange,  subject  to  a  Prior  Charge,  the 
security  Not  heing  intended  to  he  a  Bill  of  Sale. 
Short  Fonn  (6). 


Parties,  the 


Co,  Limd  (hinafter  called  the  Co),  1 ; 


A.,  mtgee,  2 :  Whas  the  sd  A.  has  drawn  on  the  Co,  and  the 
Co  have  accepted  the  bills  of  exchange  mentd  in  the  schdle 
hto,  and  the  sd  A.  may  from  time  to  time,  in  the  usual 
course  of  business,  draw  on  the  Co  and  the  Co  may  accept 

Agreement,  other  bills  of  exchange :  And  whas  it  has  been  agrd  between 
the  Co  and  the  sd  A.  that  the  paymt  of  the  sd  psnt  and 
future  bills  of  exchange  at  maturity  shall  be  seed  in  mner 

Wit-  hinafter  appearg :  NOW  THIS  INDRE  WITNETH  that 

Besseth. 

Pover  to      ™*y  ^  substituted  for  it,  if  desired  :— "  ProVD  ALWAYS  that  the  sd 

■ell  fixtures  fixed  machinery,  &c.,  as  above,  (other  than  such  as  are  affixed 
to  the  sd  leasehd  premes  and  are  irremoyable)  may  be  sold 
either  togr  with  or  septely  and  apart  from  the  bldgs  or  soil  to 
wch  the  same  may  be  annexed. '*    This  clause  will  not  make  the 

fixtures  "  personal  chattels  "  under  the  BiUs  of  Bale  Act,  1878,  see  s.  7. 

(a)  This  clause  will  be  omitted  if  both  mortgagora  and  mortgagees  are 
Companies. 

(&)  As  to  excluding  chattels  from  the  security  and  as  to  trade  machinery, 
see  the  last  precedent,  and  notes  thereto, 
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in  psoance  of  the  sd  agreemt,  and  in  conson  of  the  premes  (c), 
the  Co  as  1>6neflcial  owners  do  hby,  as  to  snch  pts  of  the     — 
ppty  hinafter  mentd  as  are  of  freehd  tenure,  grant,  and  as  to  OonTey- 
such  pts  throf  as  are  of  leasehd  tenure,  demise  to  the  sd  A., 
All  and  singb  the  iron  mines  and  other  mines  and  minis,  Paroela. 
lands,  hereds,  works,  bldgs,  erons,  furnaces,  foundries,  fixed 
machines    and    engines,  railways,  tramways,  roads,    and 
machinery  and  other  things  of  the  nature  of  fixtures,  wch 
are  now  or  may  at  any  time  during  the  continuce  of  this 
secy  be  held  by  or  belonging  to  the  Go,  To  hold  all  the  H&ben- 
same  respive  premes.  Unto  and  to  the  use  of  the  sd  A.   ^"^ 
his  hi-s,  exs,  ads,  and  assns  resply,  accdg  to  the  tenure  or  g^gee. 
nature  of  the  same  premes  resply,  as  to  such  pts  of  the  sd 
premes  as  are  of  leasehd  tenure,  for  the  respive  residues 
now  unexpired  of  the  sevl  terms  of  yrs  for  wch  the  same 
premes  resply  are  held  by  the  Go  except  the  last  day  of  each 
such  term  :  And  as  to  all  the  residue  of  the  sd  premes  abso- 
lutely, SuBJT,  as  to  such  of  the  sd  premes  as  are  comprd  in  Sabjeet 
or  subjt  to  the  same,  to  a  mtge  dated,  &c.,  made  by  the  Go  chu^ge.' 
to  X.  and  Y.  ia  trust  for  securg  the  debentures  thrin  mentd 
or  referred  to,  amtg  to  the  sum  of  £ and  the  intt  thron. 


(e')  The  coTenant  for  payment  is  omitted,  lest  it  should  prejndioe  the  ^  ^ 
remedy  on  the  billS|  mider  the  technical  doctrine  as  to  the  meiger  of  a  ^^'B^  ^' 
simple  contract  in  a  specialty ;   see  2  Dav.  Piec,,  pt.  2,  p.  608,  note,  ^^mct  in 
As  there  is  a  prior  mortgage  vesting  the  legal  estate  in  the  freeholds  and  specialty, 
leaseholds  in  the  first  mortgagee,  this  deed  might  be  in  the  form  of  a  charge, 
instead  of  a  conyeyance  with  a  proviso  for  redemption,  thus : — 

''  The  Go  as  beneficial  owners  {see  p.  187,  note),  do  hby  Second 
chge  all  and  singr,  &c.,  Peels  as  in  the  text^  subjt  to  the  prior  J^^f^tf 
mtge,  with  the  paymt  at  the  maturity  thof  resply,  &c.,  as  in  dukige. 
the  prove  for  redmon  in  the  text  J*   In  the  case  of  an  ordinary 
mtge  to  secure  advces,  this  wd  run,  "  with  tiie  paymt  to 
the  sd  A.,  his  exs,  ads,  or  assns,  of  the  sd  ppal  moys 
and  intt  psuant  to  the  covt  of  the   Go  hinbfe  contd." 

The  form  of  a  charge  might  moreover  be  a  means  of  avoiding  the  necessity 
for  obtaining  the  lessor's  licence  in  the  case  of  leaseholds  sabjeet  to  a  condi- 
tion against  assigning  or  underletting  without  licence. 
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'^*o*     and  Bubjt  to  the  provo  for  redmon  hinafter  contd :  P&otd 

ALWAYS,  and  it  is  hby  agrd,  that  if  the  Co  or  their  assns 

^Tiaofor  ghall,  at  the  maturity  thof  resply,  pay  the  sevl  bills  of 
tion.  exchange  mentd  in  the  sd  schdle  hto,  and  every  other  bill 

of  exchange  wch  may  hrafter  be  drawn  on  the  Co  by  the  sd 
A.  and  accepted  by  the  Co,  then  the  sd  A.,  his  hrs,  exs,  ads, 
or  assns  resply,  shall  at  any  time  thrafter,  upon  the  request 
and  at  the  cost  of  the  Co  or  their  assns,  reconvey,  surrender, 
and  reassn  the  sd  respive  mtged  premes  to  the  Go  or  their 
assns,  or  as  they  shall  direct,  subjt  to  the  sd  prior  mtge  if 
subsistg ;  Declon  of  trust  of  nominal  reversion  ofleasehd  for 
A.,  p.  82 :  And  the  Co  do  hby  coYt,  &c.,  to  insure  and  repair, 
if  required,  p.  42,  form  xxni.,  or  p.  45,  form  xxiv.,  mutatis 
mutandis  ;  \^Power  of  sale  (a),  p.  22  or  p.  28,  mutatis  mutan- 
dis, clause  as  to  liquidon,  p.  167,  note,  and  clause  as  to  seUg fix- 
tures septely  from  the  land,  p.  167,  and  note,  the  power  not  to 
he  exercised  "  until  default  shall  have  been  made  in  paymt  at 
maturity  of  some  or  one  of  the  bills  of  exchange,  the  paymt 
whof  is  iutd  to  be  hby  seed,"  and  omittg  the  rest  of  that 
clause :  in  the  clause  as  to  applicon  of  the  pchase-moy  say, 
*'  in  or  towards  paymt  of  such  of  the  sd  bills  of  exchange  as 
shall  have  arrived  at  maturity,  and  in  the  next  place,  in  case 
any  of  the  sd  bills  shall  not  have  arrived  at  maturity,  shall 

pay  into  the  Bank  of  Messrs. ,  at ,  or  some  other 

bank  to  be  selected  by  the  sd  A.,  his  exs,  ads,  or  assns,  the 
residue  of  the  sd  moys,  or  so  much  thof  as  shall  be  sufft  for 
the  paymt  of  such  last  mentd  bill  or  bills,  and  shall  from 
time  to  time  apply  the  same  moys  in  or  towards  paymt  of 
such  bills,  or  any  of  them  at  maturity,  and  then  pay  the 
surplus,  if  any,  of  the  sd  moys  to  the  Co  or  their  assns  " ;] 
Mtgee's  indemnity  clause,  p.  61.    In  witness,  &c. 


(a)  As  the  statutory  power  of  sale  (as  to  which  see  p.  22,  note),  would  in 
this  case  require  some  modification,  it  seems  better  to  insert  an  express 
power.    As  to  inserting  an  attornment  clause,  see  p.  62,  note. 
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XXXTTT, 

MOBTGAGE  by  a  imall  Trader  of  a  Leabbhold     ^^' 

^  ,  ZXXIII. 

ho/uze^  with  the  Goodwill  and  Takings  of  his  Busi-     

MESSy  to  the  Trustees  of  a  Loan  Society,  the  money 
to  be  repaid  by  Weekly  Instalments.  Varia- 
tions where  the  Cashier  of  the  mortgagor  is  ap- 
pointed Beceiyer. 

PAJtTiESy  A.  mtgor,  1 ;  B.  and  (L,  trees  of  the  society,  2 ; 
[D.^  recer,  8  ;]  intd  to  be  read  as  annexed  or  supplemental 
to  an  indre,  &c.,  the  lease,  see  p.  80,  note  (a),  WITNETH  Witnea- 

that  in  conson  of  the  sum  of  £ this  dav  advced  to  the 

sd  A.  by  the  sd  B.  and  C.  out  of  moys  belonging  to  them  on 
a  jt  acct  (the  reet  whof  the  sd  A.  doth  hby  acknowe)  the  sd 
A.  hby  covts  with  the  sd  B.  and  C.  to  pay  to  them  the  sum  Covenant 

of  £ ,  the  ppal  and  intt,  within  a  term  of weeks  by  ment  by 

equal  weekly  instalmts,  the  first  of  such  instalmts  to  be  pd  ^^^^^J^' 

on  the day  of ,  and  the  last  of  such  instalmts  to 

be  pd  on  the  day  of ;    AND  THIS  INDEE  ^^^^ 

ALSO  WITNETH,  &c.,  demise  of  leasehds  subjt  to  redmon 
as  in  Free.  v. ;  AND  THIS  INDRE  ALSO  WITNETH, 
that  for  the  conson  afsd  the  sd  A.  as  beneficial  owner  hby  Aaugn- 
assns  unto  the  sd  B.  and  C,  All  the  goodwill  and  connectn  ^l^wUi 

of  the  sd  business  of ,  now  carried  on  by  the  sd  A.  in  andukinRs 

the  sd  messe  and  premes  hinbfe  demised,  And  also  all 
moys  to  be  reed  by  or  become  owing  to  him  the  sd  A.  in 
respt  of  his  sd  business  (&) ;  Habendum,  p.  15,  form  m. ; 

(Jb)  An  aangnment  of  the  futnie  takings  of  the  bnBiness  would  not  be  j^  ^ 
effectoal  in  case  of  bankraptcy  (^Ex  parte  NiehoUy  22  Ch.  D.  782),  except  as  aangnment 
to  property  actoallj  named  (iSv  parte  Most,  14  Q.  B.  D.  SIO),  or  debts  of  fature 
actoally  dne,  though  not  payable  QEe  Datns,  22  Q.  B.  D.  193),  at  the  time  ^^^  debts, 
of  the  assignment.  ®*^ 

An  assignment  of  future  book  debts  is  sufficiently  defined  and  passes  the 
equitable  interest  in  book  debts  Incurred  after  the  assignment,  and,  if  not 
limited  to  book  debts  in  any  particular  business,  will  be  effectual  as  to  book 
debts  whether  in  the  business  carried  on  by  the  mortgagor  at  the  time  of  the 
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PRw.     Provo  for  redmon,  p.  18,  form  u. ;  Trust  of  nominal  rever- 

aion  of  leasehdi  and  power  of  attorney^  p.  82 ;  Covt  to  insure 

agst  fire,  p.  42,  extendg  to  stock  in  trade,  the  moy$  receivable 

for  loss  of  stock  in  trade  to  he  applied,  ''  in  or  towards  the 

pajmt  in  advce  of  the  sd  weekly  instalmts ;  "  And  the  sd 

A.  hby  covts  with  the  sd  B.  and  C.  that  so  long  as  any 

moys  shall  remain  due  on  this  secy  he  the  sd  A.,  his  exs  or 

ads,  will  keep  pper  hooks  of  acct  of  the  sd  business,  and 

make  full  entries  thiin  of  all  the  dealgs  and  transons  of  the 

sd  business,  and  will  keep  such  books  and  all  letters,  papers, 

and  documts  belonging  or  relatg  to  the  sd  business  in  the 

sd  messe  and  premes,  and  will  at  any  time  when  required 

produce  the  same  for  the  inspon  of  the  sd  B.  and  C,  their 

exs,  ads,  and  assns,  iand  allow  them  free  access  thto,  and  to 

ProTiso      make  copies  and  extracts  of  and  from  the  same ;  Pkovd 

mortgage    ALWAYS  and  it  is  hby  agrd  that  if  the  sd  A.  shall  die,  or  shall 

moneyshall  break  or  fail  to  observe  any  of  the  covts  or  afi^reemts  on  his 

become  due  ,  ,    "^  ^ 

in  certain  pt  hrin  contd,  or  shall  give  or  exte  a  bill  of  sale  over  any  of 
his  psonal  chattels  or  effects,  or  a  warrant  of  attorney  to 
enJ  up  judgment  aget  himsei  or  shaU  give  any  promissory 
note  or  accept  or  endorse  any  bill  of  exchange  except  in  the 
ordinary  course  of  business,  or  suffer  any  of  his  goods  to  be 
taken  in  exon  or  under  a  distress  for  rent,  rates,  or  taxes, 
or  shall,  except  on  acct  of  illness,  be  absent  from  his  ed 
business  at  any  time  for  more  than  one  week,  or  shall  cease 
to  carry  on  his  sd  business  in  the  sd  messe  and  premes  hby 
mtged,  or  if  the  takings  of  his  sd  business  in  any  one  week 

shall  be  less  than  £ ,  then  and  in  any  of  such  cases  the 

whole  of  the  sd  sum  of  £ {the  total  sum)  or  the  unpd  pt 

thof  shall  become  immedly  payable  and  recoverable ;  Clause 
modifying  statutory  power  of  sale,  p.  29  (a) ;  [And  the  sd 


eyents. 


Appoint- 
ment of 
receiyer. 


assignment,  or  in  any  other  basiness  (Tailhy  y.  Official  Receiver^  13  App. 

Ca.  523). 
As  to  (»)  Although  "goodwill"  may  not  be  property  within  the  CJony.  Act, 

mortgage  of  1881,  the  sale  of  the  house  under  the  statutory  power  would  necessarily 
goodwill,      carry  such  part  of  the  goodwill  as  attaches  to  the  house  (^CMssum  y.  Detoes, 

6  Buss.  29  ;  Pile  y.  PiUf  3  Ch.  D.  36),  but  not  in  a  case  where  the  goodwiU 
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A.,  with  the  concurrce  of  the  ad  B.  and  C,  doth  hby  fbm. 
irrevocably  appt  the  sd  D.  to  be  the  recer,  agent,  and  """^ 
attorney  of  him  the  sd  A.  from  time  to  time  in  the  name  of 
the  sd  A.  to  rece  all  moys  becomg  due  to  the  sd  A.  in  respt 
of  his  sd  business  from  the  pson  liable  to  pay  the  same,  and 
to  use  all  lawful  means  and  do  all  things  necy  or  pper  for 
recoverg  and  obtaing  paymt  of  the  same  as  fully  and  effec- 
tually as  the  sd  A.  could  do,  and  doth  hby  declare  that  the 
rect  of  the  sd  recer  shall  be  an  effectual  dischge  to  all  psons 
makg  such  paymts ;  And  rr  is  hby  agrd  that  the  sd  recer  Tnsfa  of 
shall  out  of  the  moys  reced  by  him  in  each  week  pay  the  noeiT«L 
instalmt  of  the  moys  hby  seed  wch  is  payable  at  the  end  of 
that  week,  and  all  other  moys  owing  under  this  secy,  and 
any  rent,  rates,  taxes,  premiums  of  insce,  expses  of  repairs, 
or  other  paymts  wch  may  be  payable  for  maintaing  this  secy, 
and  shall  pay  the  surplus  (if  any)  to  the  sd  A. ;  Covt  by 
recer  and  provons  for  removal  of  recer,  and  apptmt  of  new 
recer,  and  proton  of  mtgees  from  liability  for  his  default,  as  in 
pp.  67,  58] ;  Mtgee's  indemnity  clause,  p.  61.  [Clauses  as 
to  jt  acct,  and  devolon  of  mtgee*s  powers  if  required,  pp.  87, 
64.]    In  witness,  &c. 


depends  upon  the  personal  skiU  of  the  owner  {Cooper  t.  Met,  Bd,  rf 
WorkSf  25  Ch.  D.  472).    If  material,  a  coTenant  may  be  inserted  bj  A. 

"  that  he  will  not  within yrs  after  foreclosure  or  sale 

by  the  sd  B.  and  C,  their  exs,  ads,  or  assns  of  the  leasehd 
premes  hby  mtged,  either  alone  or  jtly,  &c.,"  covt  not  to 
carry  on  trade.  Vol,  I,  p.  620 :  see  Vol.  J.  p.  240,  note. 

As  to  the  right  of  the  vendor  after  the  sale  to  solicit  his  former  customers, 
see  Vol.  I.  p.  356,  note,  and  cases  there  referred  to.  As  to  the  right  of  a  mort- 
gagee to  use  of  trade  name,  see  Beazley  v.  Soare*,  22  Ch.  D.  660. 
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XZXIV. 

MOBTGAGE  of  Shabe  in  a  Partnebship  Business 
to  Solicitors  for  Costs  ani  Advances  (a). 

Pasties,  A.,  mtgor,  hinafter  called  the  mtgor,  wch  expres- 
sion shall  include  his  exs,  &c., ;  B.  and  C,  solors  in  ptnp, 
hinafter  called  the  mtgees,  wch  expression  shall  include 
their  exs,  &c.,  Recite  ptnp  articles  of  A.'s  firm  showg  the 
term  of  the  ptnp,  and  the  provons  as  to  capital  and  intt  ihron 
and  profits.  And  whas  the  mtgor  is  indebted  to  the  mtgees 
in  the  sum  of  £ — —  for  costs  in  respt  of  business  done  for 
and  professional  services  rendered  to  him  by  the  mtgees : 
And  wkas  the  mtgor  has  applied  to  the  mtgees  to  lend 

him  the  further  sum  of  £ to  enable  him  to  bring  in 

addonal  capital  of  £ into  his  sd  ptnp  business  wch  the 

mtgees  have  agrd  to  do  on  havg  the  repaymt  of  the  sd  sum 

of  £ owing  to  them  for  costs  as  afsd,  as  well  as  the  sd 

sum  of  £ to  be  advanced  by  them  to  the  mtgor,  with 

Testatum,    ii^^t  secd  to  them  in  mner  hinafter  appearg :  NOW  THIS 
INDRE  WITNETH  that  in  psuance,  &c.,  and  in  conson 

of  the  sum  of  £ so  owing  to  the  mtgees  for  costs  as 

afsd,  and  of  the  sum  of  £ now  pd  by  the  mtgees  out  of 

the  ptnp  moys  to  the  mtgor  (the  rect  whof  he  doth  hby 
acknowe),  covt  for  paymt  of  aggregate  debt  and  intt  after 
default  to  the  mtgees,  pp.  9  and  10 :  AND  THIS  INDRE 


RecitaLi. 


Mortgagor 
indebted 
for  costs. 


Agreement 
for  loan. 


Assign- 
ment of 

Mortgage 
by  client 
to  bis 
solicitor. 


(a)  A  solicitor  may  insist  on  and  obtain  a  mortgage  from  bis  client  for 
what  is  justly  due  to  him  {Johnson  v.  Fesenmeyer^  25  Beay.  88  ;  3  De  G.  & 
J.  13  ;  Pearson  t.  Benson^  28  Beav.  598).  As  to  mortgages  by  a  client  to 
his  solicitor,  and  especially  the  duty  of  the  solicitor  to  explain  to  the  client 
any  unusual  provisions  therein,  see  Cockburn  y.  Edwards,  18  Ch.  D.  449  ; 
Pooley  y.  Whetham,  33  Ch.  D.  Ill,  aboye,  p.  63,  note  (JT),  As  to  the  costs  of 
preparing  the  mortgage  deed,  see  Re  Roberts,  43  Ch.  D.  52  ;  and  as  to  a 
mortgage  for  future  costs  and  stipulations  for  securing  profit  costs,  see  Field 
y.  Hopkins,  Weekly  N.  1890,  p.  8.  As  to  the  costs  of  a  solicitor  mortgagee 
defending  his  title  to  the  mortgaged  property,  see  Morgan  &  Wurtsburg,  390. 
As  to  what  proyisions  in  such  a  mortgi^e  are  inadmissible  as  tainted  with 
champerty,  see  James  y.  Kerr,  40  Ch.  D.  449  ;  and  as  to  stipulations  for 
the  collateral  benefit  of  the  mortgagee,  above  p.  63,  note  (d). 
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FURTHER  WITNETH  that  in  psaance,  &c.,  and  for  the     «■«>■ 

conson  afsd  the  mtgor  doth  hby  assign  to  the  mtgees  AiXi     

the  este  and  intt  of  him  the  mtgor  in  the  capital  of  the  sd  ^^^ 

ptnp  business  of,  ^c,  includg  as  well  the  sd  sum  of  £ ,  ship  capi- 

now  standg  to  the  credit  of  the  sd  mtgor  in  the  books  of  the     ' 

sd  ptnp  business  as  the  sd  sum  of  £ so  to  be  brought 

in  by  him  as  addonal  capital  as  afsd  :  And  all  such  further 
sums  of  moy  as  may  from  time  to  time  hrafler  be  brought 
into  the   sd    ptnp    business    by  the   mtgor,   whether    by 
accumulon  of  profits  or  orwise,  And  all  the  intt  due  and  to 
grow  due  in  respt  of  such  capital.  And  all  the  share  and 
intt  of  him,  the  sd  mtgor,  in  all  and  singr  the  tenant's 
fixtures,  machinery,  plant,  stock,  debts,  and  effects  of  every 
description,  as  well  psnt  as  future  of  the  sd  ptnp.  To  hold 
the  same  unto  the  mtgees  subjt  to  the  provo  for  redmon 
hinafler  contd,  Provo  for  redmon,  p.  18,  Provd  alwats  and  it  Ptovibo  as 
is  hby  agrd  and  decld  that  the  premes  hby  mtged  shall  not  be 
sold  by  the  mtgees  under  the  power  of  sale  vested  in  them 
by  statute  witht  the  consent  in  writg  of  the  other  ptner 
or  ptners  for  the  time  being  in  the  sd  ptnp  firm  of  the 
mtgor,  Pbovd  also  and  it  is  hby  exply  agrd  and  decld  that  MortgigBes 
nothing  hrin  contd  shall  be  deemed  or  construed  to  con-  partaen. 
stitute  the  mtgees  ptners  in  the  sd  ptnp  firm  of  the  mtgor. 
And  further  that  the  mtgees  shall  not  have  any  right  to  an  As  to 
acct  of  the  ptnp  business  of  the  mtgor  or  his  share  or  intt  ***®'^ 
in  the  same  or  in  the   profits  thof,  further  than  to  the 
prodon  of  the  balce  sheeU  of  such  firm  after  the  same  shall 
have  been  taken  and  settled  by  the  ptners  :  And  further  that 
the  mtgees  shall  not  be  entled  to  open  or  question  any  such 
balce  sheet  or  acct  after  the  same  shall  have  become  bindg 
upon  the  ptners,  or  to  open  or  question  any  stated  or  settled 
acct  between  them :  Provd  also  and  it  is  hby  further  agrd  Security 

no^  t/>  Via 

and  decld  that  the  mtgees  shall  not  assign  this  psnt  secy  asigned. 
witht  the  consent  in  writg  of  the  ptners  or  ptner  for  the 
time  being  of  the  mtgor  in  his  sd  busLQess(&).    In  wit- 
ness, &c. 

(^)  The  written  consent  of  the  mortgagor's  partners  to  the  mortgage 
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XXXV. 

pua  MORTGAGE  of  Renewed  Lease  hy  reference  to  and 


XXXY. 


annexed  to  a  Prior  Mortgage  of  the  Surrendered 
Lease  (a). 

Parties,  A.  (hinafter  called  the  mtgor),  1 ;   B.  and  C. 

(hinafter  called  the  mtgees),  2 ;  Intd  to  be  read  as  annexed  or 

supplemental  to  an  indre,  dated,  &c.,  and  expd,  &c.,  being 

a  mtge  by  the  sd  A.  to  the  sd  B.  of  the  premes  comprd  in 

Recitals.     ^^  indre  of  lease,  dated,  &c.,  and  expd,  &c :  Whas  by  an 

Sumnder.  i^^T^^  bearg  even  date  with  and  exted  before  these  psnts» 

endorsed  on  the  hinbfe-mentd  indre  of  lease  of  the day 

of ,  and  expd  to  be  made  between,  &c.,  the  sd  lease 

has  been  surrendered  to  the  sd  A.,  in  whom  the  reversion 
New  lease,  of  the  premes  comprd  in  the  sd  lease  is  now  vested  :  And 
WHAS  by  anor  indre  also  bearg  even  date  with  and  exted 
before  these  psnts,  and  made  between  the  sd  X.  of  the  one 
pt  and  the  mtgor  of  the  other  pt,  the  messe  or  tenemt 
and  premes  comprd  in  the  sd  surrendered  lease  have  been 
demised  by  the  sd  X.  to  the  mtgor,  his  exs,  ads,  and  assns, 

for  the  term  of yrs  from  the day  of ,  at  the 

yrly  rent  of  £ ,  and  subjt  to  the  covts  on  the  pt  of  the 

Agree-       lessee  and  condons  thrin  contd :  And  whas  the  mtgees  con- 

"^"^         curred  in  the  surrender  of  the  sd  lease  of  the day  of 

at  the  request  of  the  mtgor,  upon  an  agreemt  that  the 

renewed  lease  to  be  granted  as  afsd  shd  be  assned  to  the 
mtgees  by  way  of  secy  for  the  ppal  moys  owing  to  them 

imder  the  sd  indre  of  mtge  of  the day  of and  the 

intt  throf,  in  substiton  for  the  sd  surrendered  lease  in  mner 
State  of      hinafter  appearg :  state  of  mtge  debt,  p.  6 :  NOW  THIS 

mortgage 

debt.  "■  " 

should  be  obtained.  As  to  the  mode  of  realizing  a  secnritj  of  this  natare, 
see  WhetJuim  v.  Davey,  30  Ch.  D.  674 ;  and  as  to  the  effect  of  a  partner 
mortgaging  his  share,  see  Llndley  on  Partnership,  5th  ed.,  pp.  864,  493, 
683  ;  Re  Tamplin  ^  Co.,  34  Sol.  J.  268. 

(a)  As  to  the  stamp  on  a  substituted  security,  see  the  Stamp  Act,  1870, 
Schedule,  Mobtgaob 
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INDRE  WITNETH  that  in  conson  of  the  mtgees  havg     '»*»• 


ZXXT. 


made  such  surrender  at  the  request  of  the  mtgor  as  afsd, 
and  of  the  premes,  the  mtgor  aa  benefldal  owner  doth  hbj  ^'^ 
assn  unto  the  mtgees.  All   and   singr  the  sd  messe  orj^i^,^. 
tenemt  and  premes  comprd  in  or  expd  to  be  demised  by  the  "*•"*• 
hinbfe  recited  indre  of  lease,  bearg  even  date  with  these  ^*'"'*^ 
psnts :  To  hold  the  same  premes  Unto  the  mtgees,  their  Habendum 

exs,  ads,  or  assns,  for  the  sd  term  of yrs  expd  to  be  gagen  m 

granted  by  the  hinbfe  recited  indre  of  lease  of  even  date  «^^*«i 
hrwith,  subjt  to  the  like  equity  of  redmon  on  paymt  of  the 
ppal  moys  and  intt  owing  on  the  secy  of  the  sd  indre  of 
mtge,  and  with  the  like  power  of  sale  and  other  provons  for 
securg  and  obtaing  paymt  of  the  sd  ppal  moys  and  intt,  and 
with  the  benefit  of  the  like  covts  on  the  pt  of  the  mtgor  and 
subjt  to  the  like  provons  in  all  respts  as  are  contd  or 
implied  in  or  conferred  by  the  sd  indre  of  mtge  concemg 
the  premes  comprd  in  the  sd  surrendered  lease,  and  by  the 
sd  indre  of  mtge  assned  to  the  mtgees,  their  exs,  ads,  and 
assns,  to  the  intent  that  the  sd  renewed  lease  of  the  sd 
premes  may  become  in  all  respts  substituted  for  the  sd 
surrendered  lease  thof  as  a  secy  for  the  paymt  of  the  sd 
sum  of  £ and  intt.    In  witness,  &c. 


MORTGAGE  under  Seal  of  Bonds  amd  Shares  of  prk. 
Companies  incorporated  under  Special  Acts  and  "'^^- 
Limited  Companies,  some  of  the  shares  being  fully 
and  others  pa/rtiaUy  Paid-up,  Shares  in  a  Cost- 
book  Mining  Company  or  other  Company  in  which 
'  the  Shares  are  Transferable  unthout  Deed, 
and  Scrip  of  a  foreign  Government  loan  and  of  an 
English  Company,  for  securing  past  and  future 
Trade  Debts. 

Pabties,  a.,  mtgoTf  1 ;  B.,  mtgee^  2 :  Whas  the  sd  A.  is  Becital  of 
indebted  to  the  sd  B.  in  sevl  sums  of  moy,  amtg  to  upwards  deposit  of 
K.B. — vol.  II.  N  "^"^  *^ 
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ruBo.     of  £ {qy  goods  sold,  moys  advced,  and  orwise,  and  in 

'    order  to  induce  the.  &d  B.  to  continue  his  dealgs  with  the 

sd  A.  and  for  the  ppose  of  securg  the  pajmt  of  all  such 
sums  of  moy  as  are  or  shall  at  any  time  hrafter  be  due  and 
owing  from  the  sd  A.,  his  exs,  or  ads,  to  the  sd  B.,  his  exs, 
ads,  or  assns,  with  intt  for  the  same  as  hinaffcer  mentd,  the 
sd  A.  has  transferred  the  bonds  and  shares  mentd  in  the 
1st  schdie  hto  (a),  to  the  sd  B.,  and  has  deposited  with  the 


Daacription      ('^)  ^^^  shares  in  the  1  st  schedule  are  fally  paid  up ;  those  in  the  2nd  schedule 
of  shares      Are  liable  to  calls  ;  and  both  those  in  the  1st  and  2nd  schedules  are  transfer- 
mortgaged,  able  by  deed  with  or  without  registration.    The  shares  in  the  3rd  schedule 
are  transferable  without  any  formal  document ;  the  scrip  in  the  4th  schedule 
is  scrip  of  a  foreign  loan,  and  is  a  negotiable  instrument  liable  to  forfeiture 
on  non-payment  of  the  remaining  instalments,  and  when  fully  paid  up  is 
exchangeable  for  a  bond  of  the  govemment  (see  Ooodwin  y.  RohartSj  I 
App.  Ca.  476)  ;  and  the  scrip  in  the  5th  schedule  is  scrip  of  a  company  in 
which  the  scrip-holder  does  not  acquire  the  rights  of  a  shareholder  until  his 
scrip  has  been  exchanged  for  share-certificates  and  his  name  has  been 
inserted  in  the  company's  register  of  shareholders. 
TraoBf ere         -^  ^^  ^^^  effect  of  a  sub-mortgage  by  a  holder  of  blank  transfers  of  shares, 
in  blank,      the  blanks  haying  been  filled  up  by  him  for  a  purpose  foreign  to  the  original 
contract,  see  France  v.  Clark,  26  Ch.  D.  257  ;  East  on  v.  London  Joint  Stock 
Bank,  34  Ch.  D.  95,  reversed  in  Ho.of  L.,  mh  nom,  Sheffield  t.  Lo^ndon 
Joint  Stock  Bank,  13  App.  Ca.  338.    See  also  as  to  transfers  in  blank  and  the 
rights  conferred  upon  the  holder  for  the  time  being.  Colonial  Bank  t. 
Hepworthy  36  Ch.  D.  36.    As  to  the  necessity  of  re-delivery  by  the  trans- 
feror as  his  deed  after  the  blanks  have  been  filled  up,  to  confer  a  legal  title 
to  the  shares,  see  Sociiti  Oinerale  de  Pari*  v.  Walker,  11  App.  Ca.  20. 
Mortgage         As  to  a  transfer  of  shares  by  way  of  mortgage,  where  the  mortgagor  is 
of  sliares,     indebted  to  the  Company,  and  the  respective  rights  of  the  mortgagee  and  of 
where  the  Company  in  such  a  case,  see  Ex  parte  Harrison,  28  Ch.  D.  363  ;  Brad- 

P^r^agor  ^^^^  Banking  Co.  v.  Briggs,  12  App.  Ca.  29  ;  MUes  v.  Ne%o  Zealand  Afford 

to  com!        ^^^^^  ^^''  ^^  ^-  •^-  ^^^• 

pi^jy  As  to  the  effect  of  notice  in  determining  the  priorities  of  equitable  rights 

p.    ...        with  regard  to  shares  in  a  Company,  aeeper  Ld.  Selbome  in  SoeiM  GhUrdU 

as  to  shares  ^^  ^<^^'^  ^'  Walker,  11  App.  Ca.  20, 30.    As  to  priority  as  between  an  inchoate 

in  com-        legal  title  created  by  a  transfer,  which  has  not  been  registered,  and  a  pre- 

pany.  existing  equitable  title,  see  Roots  v.  William4on,  38  Ch.  D.  485.    As  regards 

the  rights  created  by  a  pledge  of  certificates  of  shares  in  an  American  rail- 

w^ay,  with  blank  transfers  indorsed  thereon,  and  as  to  the  effect  of  American 

law  and  of  mercantile  usage,  see  Williams  v.  Colonial  Bank,  38  Ch.  D.  388  ; 

London  and  County  Banking  Co.  v.  London  and  River  Plate  Banking  Co,, 

20  Q.  B.  D.  232.    As  to  what  is  necessary  to  complete  a  transfer  of  shares  so 

as  to  pass  the  legal  interest  therein,  under  the  C.  C.  C.  Act,  1846,  see  Nanney 

V.  Morgan,  37  Ch.  D.  346. 
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sd  B.  the  certfes,  togr  with  transfers  from  him,  the  sd  A.,     ^**^ 

to  the  sd  B.^  of  the  shares  mentd  in  the  2nd  schdle  hto,  but     ' 

such  transfers  have  not  been  exted  by  the  sd  B.  or  re- 
gistered, and  the  sd  A.  has  exted  and  deposited  with  the 
sd  B.,  transfers  in  blank  of  the  shares  mentd  in  the  8rd 
schdle  hto,  and  has  deposited  with  the  sd  B.  the  scrip  certfes 
mentd  in  the  4th  and  6th  schdies  hto,  and  has  agrd  to  exte 
these  psnts :  NOW  THIS  INDRE  WITNETH  that  in  ^^^ 
conson  of  the  sd  A.  being  indebted  to  the  sd  B.  as  afsd, 
and  of  the  sd  recited  agreemt  and  the  premes,  eovt  by  A.  to 
pay  on  demand^  p.  18,  to  the  sd  A.,  his  exs,  ads,  and  assns, 
All  akd  evert  the  sum  and  sums  of  moy  wch  are  now  or  CoTMumt 
shall  hrafter  be  due  and  owing  from  the  sd  A.  to  the  sd  B.,  ^^| 
his  exs,  ads,  or  assns,  in  respt  of  goods  sold,  advces  made,  >nd  futun 
or  on  any  other  acct  whatsr,  Togr  with  intt  for  the  same  \,  . 

•^  '  with  m- 

resply,  after  the  rate  of per  cent,  per  annum,  from  the  terest 

time  or  respive  times  of  the  same  havg  become  due  :  Provd  Ptotibo  for 
ALWAYS,  that  if  the  sd  A.,  his  hrs,  exs,  ads,  or  assns,  shall  ^q™^* 
pay  to  the  sd  B.,  his  exs,  ads  or  assns,  all  such  sums  and 
sum  of  moy  as  afsd  with  intt,  psuant  to  the  covt  of  the  sd 
A.  hinbfe  contd,  then  the  sd  B.,  his  exs,  ads,  and  assns, 
shall  at  any  time  thrafter,  upon  the  request  and  at  the 
cost  of  the  sd  A.,  his  exs,  ads  or  assns,  retransfer  and 


A  mortgagee  of  railway  shares  which  have  been  actaally  transferred  to  Mortgage 
him,  is  entitled  to  foreclosure  ( General  Credit  and  Discount  Co,  y.  Cflrgg^  of  railway 
22  Ch.  D.  649).  >h*««  «"• 

Shares  in  an  incorporated  Company  transferable  only  by  deed  are  "things  **"*^  *® 
in  action  "  within  the  meaning  of  the  Bankruptcy  Act,  1883  (46  ft  47  Vic  -.    . 
c.  62),  s.  44,  sub-s.  3  CColonial  Bank  t.  Whinney,  U  App.  Ca,  426).    As  to  ^[^'  ^ct, 
shares  not  being  "  in  the  possession,  order,  or  disposition  of  a  bankrupt  in  ]gg3  ^  ^ 
his  trade  or  business  "  within  the  meaning  of  that  section,  see  t^.,  and  In  re  shares  in 
Jenkinton,  16  Q.  B.  D.  441.  company. 

The  security  in  the  text,  being  under  seal  (which  is  necessary  on  account  Stamp, 
of  the  power  of  attorney  to  execute  deeds,  see  Vol.  I.  p.  203,  note ; 
though  not  otherwise),  is  chargeable  with  the  full  2s,  6d,  per  cent,  mort- 
gage duty ;  but  if  it  was  under  hand  only,  it  would  be  chargeable  only 
with  a  6d,  agreement  stamp,  as  a  mortgage  of  stock  and  marketable 
securities  (as  defined  by  the  Stamp  Act,  1870,  s.  2),  by  the  Customs,  kc. 
Act,  1888,  61  Vic.  c.  8,  s.  14,  sub-<«.  2  and  3  ;  as  to  mortgages  by  deed,  see 
sub-s.  6. 
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Mortgagor 
to  hold 
shares  in 
trust  for 
mortgagioe 
till  regis- 
tration of 
transfors. 


Covenant 
by  mort- 
gagor to 
pay  calls. 


Power  for 
mortgagee 
to  pay 
calls. 


Power  to 
mortgagee 
to  receive 
dividends 


To  ex- 
change 
scrip  cer- 
tificates. 

Power  of 
sale  (a). 


deliver  up  to  him  or  them,  or  as  he  or  they  shall  direct,  all 
the  sd  bonds,  shares,  certfes,  scrip,  transfers  and  premes 
hinbfe  mentd  to  have  been  resplj  transferred  to  and  de- 
posited with  the  sd  B.,  or  in  case  any  of  the  sd  scrip  certfes 
shall  have  been  exchanged  for  bonds  or  shares,  then  such 
bonds  or  shares,  all  wch  premes  are  hinafter  collectively 
called  the  sd  mtged  premes  :  And  it  is  hbt  agrd  that  until 
the  transfers  of  the  sd  shares  specified  in  the  sd  2nd  and 
8rd  schdles  shall  have  been  resply  completed  and  perfected 
by  registron,  so  far  as  the  same  may  be  necy,  the  sd  A.,  his 
exs  and  ads,  shall  stand  possed  thof  in  trust  for  the  sd  B., 
his  exs,  ads,  and  assns,  subjt  to  such  equity  of  redmon,  if 
any,  as  shaU  for  the  time  being  be  subsistg  thrin  by  virtue 
of  the  provo  for  redmon  hinbfe  contd;  Govt  by  A.^  That 
he,  his  exs  or  ads,  will,  during  the  continuce  of  this  secy, 
duly  and  punctually  pay  all  calls  and  instalmts  that  may  be 
made  or  become  due  in  respt  of  any  of  the  sd  mtged  premes: 
And  that  in  default  of  his  or  their  so  doing,  the  sd  B., 
his  exs,  ads,  or  assns,  may  make  such  paymts,  and  that  all 
sums  pd  by  him  or  them  for  that  ppose  with  intt  for  the 
same  after  the  rate  afsd,  shall  be  repaid  by  the  sd  A.,  his 
hrs,  exs,  or  ads,  on  demand,  and  shall  in  the  meantime  be 
a  chge  on  all  the  sd  mtged  premes  :  Pbovd  airways,  that  it 
shall  be  lawful  for  the  sd  B.,  his  exs,  ads,  or  assns,  as  well 
before  as  after  the  sd  transfers  of  the  sd  shares  specified  in 
the  sd  2nd  and  8rd  schdles  shall  have  been  completed  and 
perfected  as  afsd,  to  rece  all  divids  and  bonuses  becomg 
due  thron :  And  also  to  exchange  the  scrip  certfes  mentd 
in  the  sd  4th  and  6th  schdles  for  the  bonds  or  shares  for 
wch  the  same  may  resply  be  exchangeable :  And  also  at 
any  time  or  times  hrafter,  continue  power  of  sale,  p.  28,  addg 
at  the  end  of  the  clause  givg  the  authority  to  sell,  the  words 


(a)  Assuming  this  to  be  a  *'  mortgage  "  within  the  Conv.  Act,  1881,  the 
statutory  power  of  sale  and  receipt  clause  and  trusts  of  monies  received  (ss. 
19,  22,  see  pp.  22,  39,  notes)  might  to  some  extent  be  relied  on  ;  but  as 
the  proyisions  are  in  this  case  somewhat  special,  express  clauses  are 
inserted. 
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expressly  inclndg  the  complon  and  registron  of  the  sd     '"<'• 

transfers  of  the  sd  shares  mentd  in  the  sd  2nd  and  8rd     ' 

schdles  or  any  of  them,  or  the  filling  in  of  the  name  or 
names  of  any  pson  or  psons  as  transferee  or  transferees  in 
the  sd  transfers  of  the  sd  shares  mentd  in  the  sd  8rd  schdle 
or  any  of  them,  and  the  delivery  of  the  sd  scrip  certfes  or 
any  of  them  to  any  pson  or  psons,"  omittg  the  clauses  as  to 
events  in  wch  power  is  to  be  exercised,  the  provo  for  proton  of 
pchasers,  and  the  trusts  of  the  pchase-moy  :  Provd  always,  Ptotiso  for 
that  no  CO,  pchaser,  or  other  pson  payg  any  moys,  whether  of^ur-*^"^ 
on  sale  or  orwise,  to,  or  havg  any  dealgs  with  the  sd  B.,  chase™, 
his  exs,  ads,  or  assns,  in  respt  of  any  of  the  sd  mtged 
premes,  shall  be  bound  to  inquire  whether  any  moys  remain 
due  on  this  secy,  or  orwise  as  to  his  or  their  right  to  rece 
such  moys  or  the  regularity  of  any  such  sale,  or  other  dealg, 
or  be  affected  by  any  irregularity  thrin ;  Trusts  of  moys  to 
be  recedy  p.  40,  *'  in  respt  of  any  of  the  sd  mtged  premes, 
whether  upon  a  sale  or  orwise;"  Govt  by  A,  for  further Co^tDMnt 
assurce,  p.  68,  mutatis  mutandis,  saying,  "  for  effectually  vestg  f^rtor 
the  sd  mtged  premes  or  any  of  them  in  the  sd  B.,  his  exs,  farther 
ads,  or  assns,  or  any  pchaser  or  pchasers  from  him  or  them, 
and  for  enablg  the  sd  B.,  his  exs,  ads,  or  assns,  at  any  time 
or  times  hrafter,  while  any  moy  shall  remain  on  the  secy  of 
these  psnts,  to  rece  any  sums  of  moy  becomg  due  or  receable 
either  for  ppal  or  for  intt,  divds,  or  bonuses,  in  respt  of  any 
of  the  sd  mtged  premes :  And  further,  that  he  the  sd  A.,  To  permit 
his  exs,  ads,  or  assns,  will,  if  required  by  the  sd  B.,  his  be  leyested 
exs  or  ads,  permit  all  or  any  of  the  shares  specified  in  the  '"  *^' 
sd  2nd  and  8rd  schdles,  to  be  revested  in  him  or  them,  the 
sd  A.,  his  exs,  ads,  or  assns,  in  such  mner  as  the  sd  B., 
his  exs,  ads,  or  assns,  shall  think  fit :  And  will  indemnify  For  in- 
the  sd  B.  his  exs  and  ads,  agst  all  costs  and  liabilities  wch  ^«™"**y' 
may  be  incurred  or  sustained  in  respt  of  any  of  the  sd 
mtged  premes ;  Mtgee^s  indemnity  clause,  p.  61 :  And  lastly,  Power  of 
in  conson  of  the  premes  the  sd  A.  doth  hby  irrevocably  Q>) 

(5)  See  the  Oonv.  Act,  1882,  i.  8,  p.  31,  note. 
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appt  the  sd  B.,  his  exs,  ads,  and  assns,  to  be  the  attorney 
and  attomies  of  the  sd  A.  in  his  name  or  orwise  to  rece 
and  give  rects  for  all  or  any  moys  becomg  due  or  receable 
in  respt  of  any  of  the  sd  mtged  premes,  and  to  exte  and  do 
all  such  transfers  and  things  as  are  hby  covted  to  be  exted 
and  done  by  the  sd  A.  (a).    In  witness,  &c. 

Five  Schdles. 


PRIO. 
XXZYII. 


The  Mer- 
chant 
Shipping 
Acts. 


ZXXVII. 

MORTGAGE  of  Freight  and  Earnings  of,  and 
Policies  of  Insurance  on,  a  Ship,  to  accompany 
a  Statutory  Mortgage  (6). 

Parties,   A.,  (hinafter  called  the  mtgor,  which  expression 
shall  include  his  exs,  ads,  and  assns,  where  the  context  so 


(a)  Notice  of  this  deed  should  be  given  to  the  Companies  whose  shares  are 
included  in  the  second  and  third  schedules,  in  order  that  the  security  may 
be  effectual  as  against  any  subsequent  transferees  or  incumbrancers  ;  but  as 
shares  are  not  within  the  reputed  ownership  clause  in  the  Bankruptcy  Act, 
1888,  s.  44,  sub-s.  iii.  (see  above,  p.  179,  note),  notice  is  not  necessary  as 
against  the  mortgagor's  trustee  in  bankruptcy. 

(»)  See  the  Merchant  Shipping  Act,  1854, 17  k  18  Vic.  c.  104,  ss.  66—75 ; 
and  the  Amendment  Act  of  1855, 18  &  19  Vic.  c.  91,  s.  11 ;  and  1862,  25  k 
26  Vic.  c.  63,  s.  3  ;  and  as  to  the  rights  and  liabilities  of  mortgagees  of  ships, 
see  JEtutehiMon  v.  Wright^  25  Beav.  444  ;  Ihtropean^  ^c,  Company  v.  Jloyal 
Mailf  4-c.,  Company f  4  K.  &  J.  676  ;  Wilson  v.  WiUon,  14  Bq.  82  ;  Liver- 
pool, i^o,.  Company  v.  Wilson,  7  Ch.  507  ;  Bell  v.  Myth,  4  Ch.  136  ;  2  Dav. 
Free.,  part  2,  p.  233 ;  see  also  the  Digest  to  the  Law  Reports,  tit.  Ship- 
MOBTGAGB.  As  to  the  effect  of  omitting  to  register  a  mortgage,  see  Keith 
v.  JBurrows,  1  C.  P.  D.  722,  2  App.  Ca.,  636  ;  as  to  mortgages  of  unfinished 
ships,  see  Ex  parte  Hodghin,  20  £q.  746.  Under  the  Bills  of  Sale  Acts, 
1878  and  1882  (41  k  42  Vic.  c.  31,  s.  4  ;  45  &  46  Vic.  c.  43,  &  3),  transfers, 
assignments,  or  mortgages  of  a  ship  or  vessel  (which  includes  a  barge, 
Oapp  V.  Bo7^^  19  Q.  B.  D.  200)  or  any  share  thereof,  are  not  required  to 
be  registered  as  bills  of  sale.  They  are  also  exempt  from  stamp  duty  :  see 
Stamp  Act,  1870,  schedule  "  General  ememptions  from  all  stamp  duties 
(2)  ;  **  but  the  exemption  does  not  extend  to  the  above  mortgage  of  freight, 
ftc.  As  to  the  assignment  of  marine  policies,  see  31  &  32  Vict.  c.  86 ; 
notice  of  the  assignment  is  not  necessary. 
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admits),  1 ;  B.  (hinafter  called  the  mtgee,  which  expression     ^^''^' 

shall.  Sec,,  as  above) ,  2 :  Whas  the  mtgor  is  the  registered     ' 

owner  of  the  British  ship  of  the  port  of ;  And  S?***!*' 

WHAS  the  sd  ship  is  about  to  proceed  on  a  voyage  to mort^i^. 

and  back  to  the  United  Kingdom  [under  a  charter  pty,  Intended 
dated,  &c.,  and  made,  &c.];  And  whas  the  mtgor  has,  by ."  "* ' 

a  policy  of  insurce,  dated  the day  of ,  and  effected 

with  Messrs.  K.  and  Co.,  insured  the  sd  ship  and  freight  in 

the  sum  of  £ ;  Agreemtfor  loan,  p.  1,  "  upon  havg  the  Agree- 

repaymt  thof,  with  intt,  at  the  rate  of per  cent,  per  ^ 

annum,  seed  by  a  statutory  mtge,  and  upon  havg  the  repaymt 

of  the  sd  ppal  moys  and  intt  further  seed,  and  the  repaymt 

of  all  the  other  moys,  chges,  and  intt  hinafter  mentd,  seed 

in  mner  hinafter  appearg :  "  And  whas,  by  a  statutory  mtge,  statutory 

bearg  even  date  with  these  psnts,  under  the  hand  and  seal  of  ™**"****^' 

the  mtgor,  and  intd   to  be  registered   at afsd,  the 

mtgor  in  conson  of  the  sum  of  £ this  day  lent  to  him  by 

the  mtgee,  has  covted  with  the  mtgee,  recite  covt  for  paymt 

of  £ and  intt,  and  for  better  securg  the  repaymt  in 

maner  afsd  of  the  sd  ppal  sum  and  intt,  the  mtgor  has  thby 
mtged  the  sd  ship  to  the  mtgee  [and  in  the  sd  mtge  is  contd 
a  provo  that  the   statutory  power  of  sale  shall  not  be 

exercised  until  the  sd  day  of ] :  NOW  THIS  Wit- 

INDRE  WITNETH,  that  in  further  psuance  of  the  sd 
agreemt,  and  in  conson  of  the  premes,  the  mtgor  as  beneficial 
owner,  doth  hby  assn  unto  the  mtgee,  All  the  freight,  Aasign- 
passage-moys,  and  eamgs  of  the  sd  ship,  or  any  shares  or  freight, 
share  thof,  on  the  now  intd,  or  any  voyage  :  And  also  [the  charter 
sd  charter  pty,  and]  all  further  charter  pties,  contracts,  and  p*^^* 
agreemts  in  relon  to  the  sd  ship,  or  the  freight,  passage- 
moys,  or  eamgs  thof :  And  also  the  sd  policy  of  insurce,  Policy. 
and  all  and  every  psent  or  future  policy  or  policies  of  insurce 
on  the  sd  ship,  or  her  apptmts,  or  any  shares  or  share  thrin, 
or  on  the  freight,  passage-moys,  or  eamgs  thof,  or  any  pt  or 
pts  thof,  and  all  moys  insured  by  or  to  become  payable 
imder  the  sd  policies,  or  any  of  them,  and  the  ftill  benefit 
and  advantage  thof ;  To  hold  the  same  premes  Unto  the  ^^° 
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FREo.     mtoee.  subjt  to  the  provo  for  redmon  hinafter  contd :  Provd 

*    ALWAYS,  and  it  is  hby  agrd,  that  if  the  mtgor  shall  on  the 

To  mort-    ^j^y  Qf ^^^^  pg^y  ^  ^jjg  mtgee  the  sd  ppal  sum  of 

Proviso  for  ^ ^^^  ^^^  ^^^^  *^  ^^  secd  by  the  sd  statutory  mtge, 

redemp-  and  shall  also  on  demand  pay  to  the  mtgee  all  the  expses, 
premiums,  commissions,  chges,  moys,  and  intt  hinafter 
covted  to  be  pd  by  the  mtgor  to  the  mtgee,  then  and  in  such 
case  the  mtgee  shall  at  any  time  thrafter,  upon  the  request 
and  at  the  cost  of  the  mtgor,  reassign  the  sd  premes  hinbfe 
CoYonant    assigned  to  the  mtgor,  or  as  he  may  direct :  And  the  mtgor 

gl^T  thai  ^^^  ^'^y  ^^^  ^^  ^®  mtgee  that  in  the  event  of  the  sd 

mortgagee   g^ip  being  lost  or  sustaing  or  being  liable  to  contribute  to 

the  in-       or  pay  for  any  loss,  the  mtgee  may  collect  the  amt  insured 

surance      ^  respt  of  the  sd  ship  or  her  freight  or  eamgs,  or  pd  by  the 

Noij  to       underwriters,  for  the  benefit  of  whom  it  may  concern  :  And 

vitiate        FURTHER,  that  neither  the  mtgor  nor  any  pson  to  whom  the 

sd  ship  [is  or]  may  be  chartered  nor  their  respive  servants 

will  do  or  suffer  anything  whby  the  psnt  or  any  future  policy 

of  insurce  on  the  sd  ship  or  the  freight,  passage-moys,  or 

eamgs  thof  may  be  vitiated  or  become  void,  or  the  mtgee  may 

be  prevented  from  recevg  or  recoverg  the  moy  thby  intd  to. 

To  effect     be  assured,  or  any  pt  thof :  And  that  if  the  sd  policy  or 

i?pr^n7  policies  shall  be  or  become  vitiated  or  void  the  mtgor  will 

pp\^^      immedly,  at  his  own  costs  and  chges,  do  all  such  things  as 

may  be  necy  for  effectg  a  new  policy  or  new  policies,  and 

keepg  the  same  on  foot  and  vestg  the  same  in  and  in  the 

posson  of  the  mtgee  in  lieu  of  and  in  substiton  for  such 

policy  or  policies  as  may  have  become  vitiated  or  void  as 

To  inBoie.   afsd :  And  further,  that  the  mtgor  will  at  all  times,  during 

the  continuce  of  this  secy,  keep  the  sd  ship  and  the  freight, 

passage-moys,  and  eamgs  thof  insured  with  Messrs.  K.  & 

Co.,  or  some  other  underwriters  or  insurce  office  or  offices 

to  be  approved  of  by  the  mtgee,  in  the  sum  of  £ at  the 

least  [with  the  usual  collision  clause,  and  includg  war  risks] : 
New  policy  And  THAT  every  policy  so  effected,  &c.,  to  be  svibji  to  secy, 
j^J^^  p.  41,  for  "  origl  policy,"  $ay  "  policy  hby  mtged :  "  And 
securitj.     THAT  the  mtgor  will  during  the  continuce  of  this  secy  pay  all 
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inch  pre^mtumii  And  moyii  an  nmy  ht^  t>Ayiibl0  in  orttrr  to  knrp     ^^^* 
thct  ml  Nhipi  fis^i^ht,  pANNA^ti-nioyN,  And  rarnKN  no  InNurt^d ; 
I^uw0r  h  mi^^i^  to  i^y  pvi^mium^,  p.  41 1  Ahu  that  aII  nioyw,  "^^J^^^^ 
ohrKtiH,  AtuI  nxpNONi  woh  nIiaII  bo  \u\  ov  InonrnMl  hy  tho  nitron  i^,,,,^^. 
In  rtmpl  of  thfi  Nit  Nhip,  h*ntght,  or  inNtirroN  on  Nliip,  fivi^'hl,  N'l  i**!"* 
imNNAKci-moyN,  or  oArnyN,  or  orwiNn  in  llio  rxon  of  thn  trnNlN******^*' 
or  pownrN  of  thoNi)  |mntN,  with  intt  to  /)f»  rqui  f>y  mtifor  on 
fivmoiutt  'f'^f'  ''*  ^h^  m^tintim^  to  Iw  ti  r/»//fi|  |u  4tl,  om,  'Hhv  ml 
Nhlp,  And  All  t\\t^  ml  hhy  \\\\\iv\\  prnnu^N  i  **  And  rouTHRn,  TU«  mtiri* 
tliAt  thn  nU^or  wlll»  dnrlnn  tlin  oontlnnoo  of  tlilN  Nooyi  pay  f,IJJ"[„J,i! 
or  nilow  to  tho  nitMi^s  in  Addon  to  aII  dlNOduniMriMMMlliy  hint  «<«!(«*«>'• 
on  inNnron  or  dlNhurNonitN,  aII  nNUAl  AtuI  ooNtoniAry  ooni-  Xm^*! 
miNNlooN  And  ohK<^N  tuv  IniNinoNN  woh  \\\\\y  ho  pfornuMi  hy  tho 
nitKoo  or  Any  Arm  in  woh  ho  nmy  ho  a  nionihor  on  Aoot  of  tho 
ml^or  in  rolonto  tho  ml  Nhip  or  Any  NluiroN  or  Nluiro  thrin  in 
tho  NAmo  nnnir  an  if  lio  had  not  hoon  a  nUgoo  of  tho  ml  Nhip  : 
And  that  tho  nit^or  will  A*om  tinio  to  tinnt  in  writ^  AppriNo  TumUh  in* 
tho  mt^oo  of  All  or  Any  inftn'mon  ov  Inlolli^oo  woh  ho  nnvy  rooo  '"*"'*"""• 
oonoornK  tho  ml  Nhip  inunodly  on  tho  root  thofi  Ano  inrownmr 
coONon  of  tho  pronioN  tho  nit^or  doth  hhy  irrovooAhly  (o)  Appt  •^numny. 
tho  nitKoo  to  ho  hiN  Attornoy  in  hlN  nAnio  and  on  Ion  holuilt 
to  donmndi  noo  fori  onfto'oo  pAytnt  of,  AOtl  rooo  And  ^ivo 
olVootnul  root-N  And  dlNoh^oN  l*or  tho  fi^oiitht,  pANNAKo-ntoyN, 
And  oArnM>4  hhy  mt^od,  to  /irfMr*(Mifit  imd  tltifhul  /ff/ft/ ^ihiivfi/f/Mi 
VoL  /i,  p.  KM),  Myifnu  '*or  Any  othor  nndtorN  rohit^^  to  or 
AlTootK  tho  ml  Nhip,*'  to  mroiiiji*  oml  compivmU^t  Volt  /., 
p,  \|00,  iiihtitutui  Joi\  ••  or  Any  othor  nnvttorN,  Ao.,*'  **ov  Any 
cUimN  or  mAttorN  nt)W  NohNiNt^  or  hrAllor  Artn^  in  rolon  to 
tho  ml  Nhip,**  And  to  Appt  And  diNoh^o  tho  nntNtor,  ollloorN, 
And  oi^ow  of  tho  ml  Nhip,  And  f(onlly  to  Aot  in  And  Ahont  tho 
piHimoN  AN  fnll^v  And  olVootnAlly  to  aII  intontN  AntI  ppoMON  an  if 
tho  mtgoo  Imd  hoon  tho  Almohito  ownor  of  aII  tho  Nd  nitj<od 
promoNi  to  aniU  iuhtitutpit  VoL  /.,  p.  SOU,  rot{fhoiu  Vol,  /., 
p,  ttOtt I  Tuovo  AiiWAYN,  And  it  In  hhy  Agrd,  Unit  it  nIoiII  ho  rownrio 
lAWl\ilfor  tho  n&tKoo  or  Any  pNou  or  pnohn  AuthoriNod  hy  hlni|  |||1"|^||'^*'* 

(•)  Mm  Utt  OoAT.  Aot,  INSI,  I,  I,  |i,  It,  iioU, 
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at  any  time  after  the 


day  of 


witht  any  further 


To  Mil. 


Mortga- 
gee's in- 
demnity 
clauae. 


consent  of  the  mtgor,  to  enter  upon  and  take  posson  of  the 
sd  ship  whether  at  sea  or  in  port,  and  whether  abroad  or  at 
home,  and  to  navigate  the  sd  ship,  and  also  to  detain  her  at 
any  port  where  she  may  be,  and  also  to  remove  her  from  any 
port  to  any  other  port  for  sale :  [(a)  And  also  to  sell  all  or 
any  of  the  sd  premes  hby  mtged,  either  togr  or  septely,  and 
either  togr  with  the  sd  ship  or  any  share  or  shares  thof, 
continue,  p.  28,/ormn. ;  in  the  clause  as  to  events  in  wch 
power  is  to  be  exercised,  say,  *'  neither  the  power  of  sale  hiin 
contd  nor  the  statutory  power  of  sale  of  the  sd  ship  shall  be, 
&c. ;  "  in  the  cla-use  as  to  appUcon  of  pchase-moys,  say,  ''  out 
of  the  pchase-moys  on  any  sale,  whether  under  the  power 
hrin  contd  or  the  sd  statutory  power,  and  out  of  the  moys 
(if  any)  reced  by  him  in  respt  of  the  sd  freight,  passage- 
moys,  eamgs,  policies,  and  premes  hby  mtged ;  "  Rect  clause, 
p.  89,  as  to,  **  any  moys  pd  to  the  mtgee  in  respt  of  any  of 
the  sd  mtged  premes ;  "]  Provd  alwats  that  the  mtgee  shall 
not  be  answerable  for  any  involuntary  losses  wch  may  happen 
in  or  about  the  exercise  or  exon  of  the  powers  of  sale  or  any 
other  powers  or  trusts  arisg  under  the  Merchant  Shippg 
Acts  or  these  psnts.     In  witness,  &c. 
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XXZVIII. 


Parties. 


AGREEMENT  to  accompany  Statutory  Mortgage 
of  a  Ship.  Variations  where  Mortgagor  and 
Mortgagee  are  Firms.     Short  form. 


AGREEMT  made  the 


day  of- 


Between  a. 


(a)  The  clauses  here  bracketed  might  perhaps  be  omitted,  as  they  are  for 
the  most  part,  thoagh  not  entirely,  proTided  for  by  the  Cony,  Act,  1881, 
w.  19—22,  see  pp.  22,  39,  notes. 
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(hinafler  called  the  mtgor  (6))  of  the  one  pt,  and  B.  (hinafter     '**^ 

called  the  mtgee  (b) )  of  the  other  pt :  Whas  by  a  mtge  in      

the  statutory  form  bearg  even  date  hrwith  64  64th8  of  the  ^^^^^^"^ 

■         of have  been  transferred  by  the  mtgor  to  the  moitgi^I 

mtgee  by  way  of  mtge  to  secure  the  genl  balee  of  the  acct 
current  of  the  mtgor  with  the  mtgee  :  And  whas,  for  further  AgneamLi, 
securg  the  paymt  of  the  sd  genl  balce  of  acct  current,  the 
pties  have  agrd  to  enter  into  this  agreemt :  NOW  IT  IS 
HBY  AGRD  AS  FOLLOWS  :— 

I.  The  mtqeb  may  at  any  time  at  his  discron  (if  he  shall  Power  to 
deem  it  necy  so  to  do  for  better  secy,  and  although  no  moys  to  take 
may  be  immedly  due  or  payable  to  him  by  the  mtgor)  enter  P«*»on- 
into  and  retain  the  posson  of  the  sd  ship,  and  employ  the 
same  in  any  trade  or  for  any  voyage  or  voyages  either  as  a 
general  ship  or  on  hire  or  charter,  and  demand  and  rece  the 
freight  and  eamgs  thof,  and  his  rect  shall  be  a  good  and 
valid  dischge  for  the  same. 

n«  So  LONG  as  any  moy  shall  remain  due  to  the  mtgee  the  ^  ^ 
sd  ship  shall  not  proceed  on  any  voyage  or  voyages  witht  his  and  nomi- 
consent  in  write  first  obtd,  and  (if  he  think  fit  to  exercise  *****?"  ®* 

®  '  ^  master, 

this  power)  he  shall  have  the  nominon  of  the  master  of  the 
sd  ship,  and  the  mtgor  undertakes  from  time  to  time  to 
remove  any  master  of  whom  the  mtgee  shall  not  approve, 
and  to  appt  any  master  nominated  by  the  mtgee. 

in.  The  mtgeb  undertakes  not  to  require  paymt  of  the  Money  not 
balce  of  his  acct  current,  or  exercise  the  power  wch  is  given  in  before  a 
by  the  Merchant  Shipping  Acts,  to  sell  the  sd  ship,  until  ^^  »*n»«<i- 

after  the day  of ,  except  in  case  of  the  bkptcy,  or 

suspension  of  paymt  of  or  by  the  mtgor,  or  of  a  receivg 
order  being  made  agst  him,  or  his  compoundg  or  arrangg 
with  his  creditors,  or  of  the  breach  by  him  of  any  of  the 
clauses  hrin  contd,  and  for  the  pposes  of  this  clause  the 
dishonour  of  any  bill  of  exchange  accepted  by  the  mtgor 
shall  be  deemed  to  be  a  suspension  of  paymt  by  him. 


(i)  Where  the  parties  are  firms,  saj  ''  mtgors  "  and  "  mtgees,'* 
and  make  oonseqaential  alterations  throaghont,  insert  daose  ix.,  and  omit 
daniex. 
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IT.  In  case  any  of  the  events  mentd  in  the  last  precedg 

'   clause  shall  happen,  and  the  mtgee  shall  think  fit  to  require 

d*  *°  d  f  P*^y™*  ^^  ^^®  halce  of  his  acct  current,  a  demand  of  paymt 

payment,    shall  he  deemed  to  be  suffitlj  made,  if  in  writg  addressed  to 

the  mtgor,  and  served  on  him  psonally,  or  left  for  him  at  his 

last-known  place  of  business  in . 

Mortgagee       V.  The  MTGEE  shall  have  power  to  buy  in  at  any  auction, 
S^a!^  "*  and  to  rescind  any  contract  for  sale  witht  being  responsible 

for  any  loss. 
Mortgagor       VI.  The  mtgor  wiU  at  all  times  durgthe  continuce  of  this 
"*'™*'    secy  insure  and  keep  insured  the  sd  ship  and  her  freight 
[with  the  usual  collision  clause,  and  includg  war  risks]  in 

the  sum  of  £ at  the  least,  and  with  such  insurce  offices 

or  imderwriters  as  the  mtgee  shall  require,  and  will  from 
time  to  time  deliver  the  origl  stamped  policies  duly  endorsed 
to  the  mtgee ;  and  in  case  of  default  either  in  insurg  or 
keepg  insured,  or  in  deliverg  the  stamped  policies  duly 
endorsed  as  afsd,  it  shall  be  lawful  for  (but  not  obligatory 
on)  the  mtgee  to  insure  and  keep  insured  the  sd  ship  and 
her  freight,  or  either  ship  or  freight,  in  such  amts  as  he 
shall  think  pper,  and  in  case  of  the  loss  of,  or  damage  to, 
the  sd  ship,  the  mtgee  shall  have  power  to  recover  and  rece 
all  insurce  moys,  and  give  good  and  valid  dischges  for  the 
same,  and  to  compromise  claims  or  to  refer  the  same  to 
arbitron  as  he  in  his  discron  shall  think  pper. 
Ab  to  mat-  vn.  All  BILLS  of  exchange,  whether  current  or  overdue, 
indu^ed^in  ^^arg  the  name  of  the  mtgor  and  held  by  the  mtgee,  com- 
acooant  mission  as  agrd  upon,  and  all  chges  and  expses  wch  the 
current  mtgee  may  incur  or  pay  by  reason  of  the  dishonour  or 
renewal  of  any  bill  of  exchange,  and  also  all  expses  incident 
to  the  insurce  or  the  takg  and  keepg  posson  or  the  sale  of 
the  sd  ship,  togr  with  intt  at  the  rate  from  time  to  time  agrd 
upon  on  all  amts  pd  or  advced  by  the  mtgee,  shall  form 
items  in  the  acct  current  between  the  pties,  and  be  seed  by 
the  sd  statutory  mtge  and  these  psnts,  and  the  sd  ship  shall 
not  be  redeemed  or  redeemable  until  full  paymt  or  satisfon 
of  the  same. 
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vin.  The  mtoor  will,  on  request,  exte  and  do  any  further     '*«^ 
assurce  or  act  for  more  effectually  assigng  and  makg  over 


the  sd  ship  and  her  freight  and  eamgs  and  all  policies  thron,  J^^^^^ 
to  the  mtgee,  wch  may  be  reasbly  required.  furtheT 

IX.  [The  secy  made  by  the  sd  statutory  mtge  and  these  ^^T 
psnts  shall  not  be  affected  by  reason  of  any  change  in  the  chang*  in 

pson  or  psons  constitutg  the  firm  of or ,  either  by  ^'™' 

the  death  or  retiremt  of  any  ptner,  or  the  accession  of  any 

new  ptner]. 

X.  {^Interpreton  dauBe^  p.  64].    In  witkess,  &c. 


XXXIX. 

SUB-MORTGAGE  of  Freeholds  and  Leaseholds  by        ^^^^ 

/.   ^  «  /    V  XXXIX. 

way  of  Collateral  Security  (a),  

Parties,  A.,  mtgor,  1 ;  B.,  mtgee,  2  :  Recite  the  lease,  settg  Beeitais. 
out  the  peels,  and  devoUm  of  title  (if  any)  to  the  origl  nitgor, 
as  in  a  convce  on  sale,  see  Vol.  L,  pp.  880,  881,  the  mtge  to 
the  psnt  mtgor,  above,  p.  4,  settg  oitt  the  covtsfor  paymt  ofppal 
and  intt,  the  convce  ofthefreehds  and  leasehds,  andprovofor 
redmon,  the  declaron  of  trust  {if  any)  of  the  nominal  reversion, 
and  noticg  the  power  of  sale  {if  any)  and  any  provo,  such  as  a 
provo  far  the  redon  of  intt  on  puncttud  paymt,  relatg  to  the 
terms  of  repaymt  of  the  loan ;  State  of  mtge  debt,  p.  6 ;  The 
ppal  secy  for  the  psnt  loan,  hearg  even  date,  and  containg 
covt  for  paymt  of  ppal  and  intt :  And  whas  upon  the  treaty  Agn»meiit« 

for  the  sd  loan  of  the  sd  sum  of  £ seed  by  the  sd 

recited  indre  of  even  date  hwith,  it  was  agrd  that  the  paymt 
thof,  togr  with  the  intt  thron  as  afsd,  shd  be  further  seed 


(d)  As  to  the  stamp  on  a  coUateral  secnrity,  see  the  Stamp  Act,  1870 
Sched.  MoBTGAOX ;  2  DaT.  Prec.|  pt.  2,  p.  532,  note. 
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MORTGAGES. 


PBia 

XXXIX. 


Wit- 
nesseth. 

ABsign- 
ment  of 
nortKAg'e 
debt 


Haben- 
dam. 

To  mort- 
gagee. 

Further 
witneftsetb. 

Gbant. 

Freehold 
parcehi. 

Haben- 
dum. 

To  use  of 
mortgi^ee. 


Farther 
witneaseth. 

Assign- 
ment 

Leasehold 
parcels. 


Haben- 
dum. 

To  mort- 
gagee. 


in  raner  hinafter  appearg:  NOW  THIS  INDRE  WIT- 
NETH  that  in  psuance  of  the  recited  agreemt  and  in  con- 
son  of  the  sum  of  £—  so  advced  by  the  sd  B.  to  the  sd 

A.  as  afsd,  the  sd  A.,  as  beneficial  owner  (a),  doth  hby  assn 

unto  the  sd  B.  All  that  the  sd  ppal  sum  of  £ so 

owing  as  afsd  to  the  sd  A.  upon  secy  of  the  hinbfe  recited 

indre  of  the  day  of ,  and  all  intt  now  due  and 

henceforth  to  become  due  for  the  same.  And  the  benefit  of 
the  power  of  sale  and  all  powers  and  provons  conferred  by 
or  contd  in  the  sd  last  mentd  indre,  And  all  other  sees 
for  the  same  ppal  sum  and  intt  (6),  To  hold  the  same 
premes  Unto  the  sd  B.,  his  exs,  ads,  and  assns,  subjt  to 
the  provo  for  redmon  hinafter  contd :  AND  THIS  INDRE 
ALSO  WITNETH,  that  in  psuance  of  the  sd  agreemt,  and 
for  the  conson  afsd,  the  sd  A.,  as  beneficial  owner  (a),  doth 
hby  grant  unto  the  sd  B.,  All  and  singr  the  sd  hereds  and 
premes  comprd  in  and  granted  by  the  hinbfe  recited  indre 

of  the day  of    ,  To  hold  the  same  premes  Unto 

AND  TO  the  use  of  the  sd  B.,  his  hrs  and  assns,  subjt  to 
such  right  or  equity  of  redmon  as  the  same  premes  are  now 

subjt  to  by  virtue  of  the  hinbfe  recited  indre  of  the 

day  of  — ,  and  subjt  to  the  provo  for  redmon  hinafter 
contd :  AND  THIS  INDRE  ALSO  WITNETH  that  in 
further  psuance  of  the  sd  agreemt  and  for  the  conson  afsd, 
the  sd  A.,  as  beneficial  owner  (a),  doth  hby  assn  unto  the  sd 

B.  All  and  singr  the  sd  hereds  and  premes  comprd  in  and 

demised  by  the  hinbfe  recited  indre  of  the day  of 

[with  the  benefit  of  the  trust  and  provons  contd  in  the  sd 
indre  of  mtge  of  and  concemg  the  sd  nominal  reversion 
thby  reserved],  To  hold  the  same  premes  Unto  the  sd  B., 
his  exs,  ads,  and  assns,  for  the  residue  now  to  come  and 

unexpired  of  the  sd  term  of yrs  granted  by  the  sd 

recited  indre  of  mtge,  of,  &c.  [and  for  all  the  este  and  intt 


(a)  This  implies  the  full  covenants  for  title  and  further  assurance  as  to  the 
debt  and  the  security ;  see  p.  72,  note. 
(h)  As  to  inserting  a  power  of  attorney,  sec  p.  38,  note,  and  form  xviii. 
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of  the  sd  A.  in  the  sd  nominal  reversion  thby  reserved] 

XXXIZ. 

subjt  to  such  right  or  equity  of  redmon  as  the  same  premes      

are  now  subjt  to  by  virtue  of  the  sd  last  mentd  indre,  and 
subjt  to  the  provo  for  redmon  hinafter  contd ;  Prove  for  Prorwo  for 
redmon,  p.  18,  form  ni.,  saying^  *'  reassn  and  reconvey  the  ti^"^ 
sd  mtge  debt  and  intt  and  freehd  and  leasehd  premes  hby 
assned  and  granted  resply,  to  the  sd  A.,  his  hrs>  exs,  ads, 
and  ItssnSy  resply,  subjt  nevs  as  to  the  sd  freehd  and  leasehd 
premes  to  such  right  or  equity  of  redmon  as  shall  be  sub- 
sistg  thrin  resply  by  virtue  of  the  hinbfe  recited  indre  of 

the day  of ;  "  Provd  always  that  the  rect  of  the  Mort- 

sd  B.,  his  exs,  ads,  or  assns,  for  the  sd  ppal  sum  of  £ ,  SSpt 

the  origl  mtge  debt,  and  intt  or  any  pt  thof,  or  for  the  pchase-  c'*'"*  (<•)• 
moy  of  the  premes  sold  on  any  exercise  of  the  power  of  sale 

contd  in  the  hinbfe  recited  indre  of  the day  of , 

or  any  pt  thof  resply,  shall  effectually  dischge  the  pson  or 
psons  paying  such  moys  from  the  same,  continue  rect  clause, 
p.  40 :  Trusts  of  moys  to  be  reced  under  origl  mtge,  p.  40,  Trusta  of 
saying,  "  shall  rece  any  moys  in  or  towards  satisfon  of  the  ^^^J^y^d 

sd  ppal  sum  of  £ ,  the  origl  mtge  debt,  or  any  intt  thron,  (<^)- 

whether  on  any  sale  under  the  power  of  sale  contd  in  the 

hinbfe  recited  indre  of  the day  of ,  or  orwise,  he 

or  they  shall  by  and  out  of  the  same,"  &c* ;  Provd  always,  ProTiw 
and  it  is  hby  agrd  that  it  shall  not  be  incumbent  on  the  sd  L^"||^^ 
B.,  his  exs,  ads,  or  assns,  to  enforce  or  realise  the  hinbfe  «»*  i-eaiisc. 
recited  secy,  or  to  take  any  steps  or  proceedgs  for  that 
ppose  unless  he  or  they  shall  think  fit,  and  he  or  they  shall 
not  be  answerable  or  responsible  for  any  loss  occasioned  by 
any  delay  or  omission  in  any  such  respt ;  \Power  of  sale,  Power  of 
p.  28,  of  the  sd  mtge  debt  hby  assned,  or  so  much  thof  as 
shall  remain  owing,  with  all  intt  then  owing  or  to  become 
owing  thron,  togr  with  the  sees  for  the  same,  or  so  far  as 


{e)  These  two  clauses  might  probably  be  omitted  in  reliance  on  the  statute, 
see  p.  39,  note  ;  but  it  seems  better  to  insert  them. 

(<Q  The  power  of  sale  might  be  omitted,  as  the  statutory  power  would 
apply  ;  seethe  Conr.  Act.  1881,  s.  19.  p.  22,  note. 
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FRKC. 
XXXIX. 


the  same  are  separable,  any  of  the  same  premes  or  any  pt 
or  pts  thof ;  "]  Mtgee^M  indemnity  clause,  p.  61.  In  witness, 
&c.  (a). 


PRIO-  XL. 


Ab  to  the 
legal  es- 
tate. 


Ab  to  the 
deeds. 


Eisks  in- 
cnrrtd  by 
eqnitable 
mortgagee. 


XL. 

MEMORANDUM  under  Seal  to  accompany  Deposit 
of  Deeds  with  Agheement  to  Execute  a  formal 
Mortgage  (b). 

KNOW  ALL  MEN,  that  I,  A.,  mtgor,  of,  &c.,  do  hby 
declare  that  the  title  deeds  and  writgs  relatg  to  the  mes- 


(a)  Notice  should  be  given  to  the  original  mortgagor. 

(ft)  This  and  the  next  fonr  Precedents  are  forms  of  equitable  mortgages 
accompanying  a  deposit  of  deeds  or  other  documents  of  title.  As  to  equitable 
mortgages,  see  1  White  &  T.  L.  C.  Bq.  notes  to  Russel  v.  Rutiel, 

As  to  the  importance  of  getting  the  legal  estate  as  a  protection  against 
prior  concealed  incumbrances  of  which  the  mortgagee  has  no  notice  (actual 
or  constructive),  and  against  the  possibility  of  a  subsequent  incumbrancer 
without  notice  getting  priority  by  means  of  it,  and  as  to  the  doctrine  of 
tacking,  see  1  White  &  T.  L.  C.  Eq.  notes  to  Marsh  v.  Lee,  2  Dav.  Prec.  pt  2, 
p.  209  ;  Dart,  V.  &  P.  6th  ed.,  pp.  927—946.  As  to  the  doctrine  of  construc- 
tive notice  as  altered  by  the  Conv.  Act,  1882,  s.  3,  see  Dart,  pp.  988,  et  seq. 
As  to  the  security  afforded  by  registration  in  Middlesex  and  Yorkshire,  see 

id.  pp.  958,  ei  seq. 

As  to  the  importance  of  making  proper  inquiry  for  and  getting  the  title- 
deeds,  see  2  Dav.  Prec,  pt.  2,  p.  230  ;  Dart,  pp.  960,  et  seq.  But  the  security 
afforded  by  the  possession  of  the  deeds,  though  practically  almost  complete, 
is  lessened  by  the  doctrine  that  a  mortgagee  failing  to  get  them  is  not  neces- 
sarily to  be  postponed  ;  see  the  statement  of  the  doctrine  as  affecting  legal 
mortgagees  in  NoHhem,  ^r.,  Co,  v.  Whippy  26  Ch.  D.  482  ;  and  as  between 
equitable  mortgagees  in  National  Provincial  Bank  of  England  v.  Jackson, 
33  Ch.  D.  1 ;  and  see  an  instance  in  Manners  v.  Mew,  29  Ch.  D.  725. 

For  examples  of  the  risks  arising  from  not  obtaining  the  legal  estate,  see 
Carritt  v.  RraX  and  Per*oiial  Advance  Co,,  42  Ch.  D.  263,  where  a  trustee,  in 
whose  name  a  conveyance  hati  been  taken  without  disclosing  the  trust,.having 
made  a  fraudulent  mortgage  by  deposit,  the  equity  of  the  cestui  que  trust 
was  preferred  to  that  of  the  mortgagee  (but  such  a  fraud  would  be  scarcely 
possible  if  the  mortgagee  made  proper  inquiries) ;  and  Newtm  v.  Newton 
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soages,  farms,  lands,  and  hereds  situate  in  the  parish  of  nmo.  zk 
and  coy  of ,  known  as  the  este,  a  short 


descripon  of  wch  is  contd  in  the  first  schdle  hto,  and  a  list 
of  wch  deeds  and  writgs  is  contd  in  the  second  schdle  hto, 
have  been  deposited  by  me  with  B.,  mtgee,  of,  &c.,  to  secure 
to  the  sd  B.,  his  exs,  ads,  and  assns,  the  repaymt  of  the 

sum  of  £ this  day  advced  by  him  to  me  with  intt  thron 

payable  half-yrly  at  the  rate  of per  cent,  per  annum 

until  repaymt :  And  I  do  hby,  as  beneficial  owner  (c),  chge  Cfaaige. 
the  sd  este  and  hereds  [and  all  other,  if  any,  the  hereds 
belonging  to  me,  or  over  wch  I  have  any  disposg  power,  to 
wch  the  sd  deeds  and  writgs  or  any  of  them  relate]  with  the 

repaymt  of  the  sd  sum  of  £ and  intt :  And  I  undertake  Agreement 

that  I,  my  hrs,  exs,  or  ads  will,  when  required,  at  my  or  mori- 
their  own  cost,  exte  and  deliver  to  the  sd  B.,  his  exs,  ads,  8*««  W 
or  assns,  an  effectual  legal  or  formal  mtge  of  the  sd  este 


6  Eq.  135  (reTerscd  on  the  facts,  4  Ch.  143),  where  a  trustee  mortgagee  (the 
tmst  not  being  disclosed)  having  sub-mortgaged  by  deposit,  the  equity  of  the 
cestui  qne  trust  was  held  to  prevail.  That  a  cestui  que  trust  has  no  better 
equity  than  his  trustee,  where  the  latter  is  guilty  of  negligence  as  to  the 
deeds,  see  Lloyd's  Banking  Co.  v.  Jones,  29  Ch.  D.  221 ;  Farrand  y.  York' 
shire  Banking  Co,,  40  Ch.  D.  182.  As  to  the  right  of  a  trustee  who  takes  a 
mortgage  of  the  equitable  interest  of  his  cestui  que  trust  to  arail  himself  of 
his  legal  estate,  see  Newman  y.  Newman,  28  Ch.  D.  674. 

By  the  Customs,  &c.,  Act,  1888,  51  Vic,  c  8,  s.  15,  the  stamp  on  an  equit-  Stamp, 
able  mortgage  of  any  property  (other  than  stock  or  marketable  securities  as  to 
which  see  8. 14,  and  the  Stamp  Act,  1870,  s.  2),  if  vnder  hand  only,  is  now 
reduced  to  Is,  per  cent.  The  above  precedent  is  under  seal  as  it  contains  a 
power  of  attorney  to  execute  deeds  (see  YoL  L,  p.  203,  note),  and  also  in 
order  that  the  mortgagee  may  have  the  powers  of  sale  and  insuring  and 
appointing  receiyers  conferred  by  the  Cony.  Act,  1881,  ss.  19  et  seq, ;  see 
aboye,  pp.  22,  43,  and  54,  notes ;  but  the  latter  object  might  (it  is  conceiyed) 
be  attained  by  a  clause  expressly  incorporating  the  statutory  proyisions. 

(c)  These  words  will  imply  coyenants  for  title  under  the  Cony.  Act,  1881, 
8.  7,  see  p.  65,  note. 

(d)  See  as  to  the  effect  of  an  agreement  to  execute  a  legal  mortgage,  Mam-  As  to 
fM  y.  Burton,  17  Eq.  15  ;  Qamham  y.  Shipper,  34  W.  B.  135  ;  an  "  effec-  agreement 
tual "  mortgage,  Speneer  y.  Clarke,  9  Ch,  D.  137.    As  to  specific  performance  *®  execute 
of  an  agreement  to  execute  a  mortgage  see  tStead  y.  Nelson,  2  Beay.  245  ;  ^^  ™**'*' 
Hermann  t,  Hodges,  16  Eq.  18.    As  to  the  protection  afforded  to  a  person,  ^^*^ 
who,  though  without  the  legal  estate,  has  the  best  right  to  caU  for  it,  see 

Dart,  y.  k  P.  6th  ed.,  p.  935,  cases  in  note  (0). 
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»M.  XL.  and  premes  in  such  form  and  with  such  covts  by  me,  my 

lirs,  exs,  or  ads,  and  such  powers  of  sale  and  other  powers 

and  proYons  as  the  sd  B.,  his  exs,  ads,  or  assns,  may  require 

for  further  securg  the  paymt  of  the  sd  ppal  moys  and  intt : 

Power  of     And  I  hby  irrevocably  appt  the  sd  B.,  his  exs,  ads,  and 

to  convey    &ssns,  to  be  my  attorney  or  attomies,  for  me  and  in  my 

legal  estate  name  and  on  my  behalf,  and  as  my  act  and  deed  or  orwise, 

on  a  Bale  j  >  j  » 

(a).  to  sign,  seal,  and  deliver  and  orwise  perfect  any  such  legal 
or  formal  mtge  as  afsd  or  (witht  executg  any  such  mtge) 
any  deed,  assurce,  or  act  wch  may  be  required  or  may  be 
deemed  pper  on  any  sale  by  him  or  them  of  the  sd  hereds  and 
premes,  or  any  pt  thof,  under  the  power  of  sale  conferred 
by  these  psnts  and  the  statute  in  that  behalf  in  order  to 
vest  in  the  pchaser  or  pchasers  the  legal  este  and  all  other 
Provision  my  este  and  intt  in  the  sd  premes :  [And  I  further  under- 
stamping.  ^^6  ^o  P&y  &11  costs  and  expses  incurred  by  the  sd  B.,  his 
exs,  ads,  or  assns,  in  respt  of  the  premes,  includg  the  cost 
of  investigatg  the  title  to  the  sd  mtged  premes  and  of 
stampg  this  deed,  and  I  agree  that  all  such  costs  and  expses 
may  be  added  to  this  secy  (&)]  :  As  witness  my  hand  and 
seal  this day  of . 

Two  Schdles. 


As  to  (a)  This  power  should  be  inserted,  since  an  equitable  mortgagee  by  deed 

inserting      who  sells  under  the  statutory  power  of  sale  cannot  convey  the  legal  estate 

power  of      vested  in  the  mortgagor  (Re  Hodson,  35  Ch.  D.  668).    The  power  is  made 

a     mey.     irrevocable  by  the  Conv.  Act,  1882,  s.  8,  and  would  have  been  so  even  before 

that  Act,  see  Abbott  v.  Stratten,  3  J.  &  L.  603  ;  but  the  effect  of  the  Act 

where  the  equity  of  redemption  has  been  dealt  with  or  the  mortgagor  has 

died,  seems  doubtful ;  see  p.  31,  note. 

As  to  (J)  As  to  costs,  see  National  Provincial  Bank  of  England  v.  OameSj  31 

stamping.     Ch.  D.  582.  An  agreement  by  the  mortgagor  to  pay  the  penalty  on  stamping 

after  the  proper  time  cannot  be  enforced,  Customs,  &c.,  Act,  1888,  s.  20 ;  and 

this  was  so  before  the  Act,  Abbott  y.  Stratten^  3  J.  &  L.  603. 
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XLI. 

MEMORANDUM    Under    Seal    to    accompany   the  ^"^ '"- 
Deposit  of  Deeds,  and  Aoreembnt  to  Execute 
a  MoBTGAGEy  to  securc  an  Account  Current  with 
Bankers  (c).     Variations  where    the  Deeds  are 
deposited  by  a  Surety  ((2). 

KNOW  ALL  MEN,  that  I,  A.,  mtg&r,  of,  &c.,  do  hby 
declare  that  the  title  deeds  and  writgs,  a  list  of  wch  is  contd 
in  the  schdle  hto,  relatg  to  the  hereds  situate,  &c.,  known 
as,  &c.,  have  been  delivered  and  deposited  by  me  to  and 

with  B.,  C,  and   D.,  of  ,  carrying  on   business   as 

bankers  and  co-ptners,  or,  "  the  Bankg  Co.,  Limd," 

for  securg  to  them  or  to  the  psons  or  pson  for  the  time 
being  carrying  on  the  sd  bankg  business,  their  or  his  respive 
exs,  ads,  or  assns,  or,  "  to  the  sd  Co,"  the  pajnnt  of  all  such 

sums  of  mo}',  [not  exceedg  £ ,]  (e)  as  are  now  due,  or 

shall  from  time  to  time  be  due  to  them  or  him  from  me,  my 
exs  or  ads,  [from  K.,  of,  &a,  the  pson  whose  debt  is  to  be 
seed,  his  exs  or  ads],  either  on  acct  current,  or  for  moy 
advced  or  pd,  or  in  respt  of  bills,  drafts,  or  notes  accepted, 
pd  or  discounted,  intt,  commission,  or  any  other  usual  or 
lawful  chges,  or  on  any  other  acct  whatsr,  togr  with  all  costs 
and  expses  wch  may  be  incurred  in  respt  of  the  premes  : 
And  I  do  hby,  as  beneficial  owner,  chge  all  the  sd  hereds  and  Charge. 
premes  [and  all  other  hereds,  if  any,  belonging  to  me,  or 
over  wch  I  have  any  disposg  power,  to  wch  the  sd  deeds 
and  writgs  or  any  of  them  relate]  with  the  paymt  of  all 
moys  due  or  to  become  due  as  afsd:  Agreemt  as  in  last 
Prec,  to  exte  a  mtge  to,  "the  sd  B.,  C,  and  D.,  or  to  the 
psons  or  pson  for  the  time  being  carrying  on  the  sd  bankg 

(e)  See  Precedent  XXXI.,  and  p.  84,  note. 
(d)  See  the  notes  to  the  last  Precedent. 

{e)  As  to  the  e£fect  of  snch  a  limit  on  the  bankers'  lien,  see  Re  Bowes,  38 
Ch.  D.  686. 
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Power  to 
bankers  to 
grant  time 
to  principal 
debtor  and 
to  drawers, 
fte.,  of 
bUls. 

The  secu- 
rity to 
extend  to 
oUimate 


To  be 
limited  to 
specified 
sum. 


business,  their  or  his  respive  exs,  ads,  and  assns/'  or^  **  the 
sd Bankg  Co.,  Limd,"  far  secg,  "  the  pajmt  on  de- 
mand of  all  such  moys  as  a&d,  with  intt  for  the  same  at  the 

rate  of per  cent,  per  annum :  "  And  I  do  hby  declare 

that  the  sd  B.,  C,  and  D.,  or  other  the  psons  or  pson  afsd, 

their  or  his  respive  exs,  ads,  or  assns,  or,  "  the  sd  

Bankg  Co.,  Limd,"  may  grant  time  or  other  indulgce  to  or 
compound  with  [the  sd  K.,  his  exs  or  ads  or]  any  other 
pson  or  psons  Uable  on  any  bill,  note,  or  other  secy  witht 
dischargg,  or  affectg  this  secy :  And  I  further  agree  that  all 
divids,  composons,  and  paymts  reced  from  [the  sd  K.,  his 
exs  or  ads,  or]  any  such  other  pson  or  psons  as  afsd,  shall 
be  taken  and  applied  as  paymts  in  gross,  and  that  this  secy 
shall  extend  to  any  ultimate  balce  wch  shall  remain  due  as 
afsd :  [Proyd  airways,  and  it  is  exply  stipulated  that  this 
secy  and  the  liability  of  me,  my  exs  and  ads  hrunder,  shall 

be  limd  to  the  sum  of  £ ;]  Proton  as  to  coats  as  in  last 

Free.    As  witness,  &c. 

Schdle. 
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ZLII. 

EQUITABLE  Charge  hy  Deed  upon  Various  Pro- 
purties  real  and  personal  for  present  and  future 
Advances  {a)  subject  to  Prior  Incumbrances.  A 
person  having  a  Prior  equitable  Charge  joins  to 
postpone  it  (6).  Power  of  Attorney  to  Mort- 
gagee (c). 

Parties,  A.,  mtgor,  1 ;  B.,  prior  equitable  mtgee,  2 ;  C, 
Recitals,     mtgee,  8  :  Whas  the  sd  A.  is  entled  to  the  hereds  and  ppty 

(a)  As  to  mortgages  to  secure  future  adyances,  see  p.  84,  note ;  Be  WattSf 
22  Ch.  D.  5.  As  to  the  stamp  on  an  equitable  security  under  hand  only  in 
that  case,  see  the  Customs,  &c»  Act,  1888,  51  Vic.  c.  8,  s.  15.  sub-s.  (2). 

(J)  See  p.  90,  note  (a). 

(r)  See  the  notes  to  Precedent  XL. 
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mentd  in  the  first  sclidle  hto  Bubjt  to  the  incnmbces  mentd  pisouxl 
in  the  second  schdle  hto :  Agreemt  for  loan^  p.  1,  bidding  Title  of 
after  the  word,  "  thof,"  the  words,  "  and  also  of  every  other  "w"******- 
sum  or  sums  wch  may  hrafter  be  advced  or  pd  by  the  sd  C,  fS'i^^ 
his  exs,  ads,  or  assns  to  or  on  acct  of  the  sd  A«,  his  exs  or 
adsy  with  intt  at  the  rate  hinaflber  mentd ;  "  And  whas  the  Agraement    v/ 
sd  B.  has,  at  the  request  of  the  sd  A.,  agrd  to  concur  in  !^L^^ 
these  psnts  for  the  ppose  of  postpong  the  chge  to  wch  he 
is  entled  under  the  memdum  of  agreemt  of,  &c.y  mentd  in 
the  second  schdle  hto  in  mner  hinafter  appearg:   NOWWit- 
THIS  INDRE  WITNETH,  that  in  conson,  &c.,  covt  for  "      , 

»         f  ^       OoT«nant 

paymt  on  demand  of  pent  and  fttture  advces,  p.  10,  and  intt  to  pi^. 
after  default,  p.  11 :   AND  TffiS  INDRE  ALSO  WIT-  Fiuther 
NETH  that  for  the  conson  afsd  the  sd  A.,  as  benefldal  ^**««^- 
owner,  doth  hby  subjt  and  chge  All  the  lands,  hereds,  chaige. 
reversion,  policy,  moys,  and  ppty  specified  in  the  first  schdle 
hto,  and  all  his  este  and  intt  thrin  (subjt  to  the  prior  in- 
cumbces  mentd  in  the  second  schdle  hto  other  than  the 
chge  of  the  sd  B.),  [and  also  aU  moys  of  or  to  wch  he  now 
is  or  may  during  the  continuce  of  this  secy  become  entled 
under  any  settlemt,  will,  or  other  documt  either  in  his  own 
right  or  as  the  devisee,  legatee,  or  next-of-kin  of  any  pson, 
and  also  all  other  real  and  psonal  ppty  of,  in,  or  to  wch  he 
now  is,  or  may  during  the  continuce  of  this  secy  become 
beneficially   seised,  possed,  entled  or  interested   for   any 
vested,  contingent,  or  possible  este  or  intt]  (d).  To  and 
with  the  paymt  on  demand  to  the  sd  C,  his  exs,  ads,  or 
assns,  of  the  ppal  moys  and  intt  hinbfe  covted  to  be  pd  to 
him  or  them  by  the  sd  A.,  his  exs  or  ads,  psuant  to  such 
covt :  And  the  sd  A.  doth  hby  also  covt  with  the  sd  C,  his  OoT«iuuit 
exs,  ads,  and  assns,  that  he  the  sd  A.,  his  hrs,  exs,  or  ads,  mo^^ 
will  at  any  time  or  times  upon  the  request  of  the  sd  C,  his  (^)- 
exs,  ads,  or  assns,  but  at  the  cost  of  the  sd  A.,  his  hrs,  exs, 

(tfQ  Afl  to  the  inBeition  of  these  words,  see  Be  Cflarke,  36  Ch.  D.  109 ;  36 
Ch.  D.  848  ;  Tailhy  v.  OjffUndl  Receiver,  13  App.  Gas.  623 ;  Be  Thtrean,  40 
Ch.D.  6. 

(e)  See  p.  193,  note. 
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VETO.  xMJi.  or  ads,  make  and  exte  to  the  ad  G«,  his  exB,  ads,  or  aBsns,  a 
formal  and  effectual  mtge  or  mtges  of  all  or  any  of  the  sd 
hereds,  ppty,  and  premes  in  such  form  and  with  Buch 
powers  of  Bale  and  other  powers  and  provons  as  the  sd  C», 
his  exs,  ads,  or  assns,  may  require  for  further  securg  the 
moys  intd  to  be  hby  seed  as  afsd :  And  the  sd  B.,  at  the 
request  of  the  sd  A.,  doth  hby  postpone  the  chge  upon  the 
sd  hereds,  ppty,  and  premes  to  wch  he  is  entled  under  or 
by  virtue  of  the  memdum  of  agreemt  dated,  &c.,  and  expd 
to  be  made,  &c.,  mentd  in  the  sd  second  schdle  thto,  or 
orwise  howsr,  to  the  secy  in  favour  of  the  sd  C,  his  exs, 

Power  of     ads,  and  assns,  intd  to  be  hby  effected :  And  the  sd  A. 

mOTtg^  doth  hby  (subjt  to  the  rights  of  the  sd  prior  incumbcers 

to  receive 


_  /   Poitpone 
^n^ment  of 
I       prior 
cbaige. 


rents  (a). 


other  than  the  sd  B.)  irrevocably  empower  the  sd  C,  his 

exs,  ads,  and  assns,  or  any  pson  whom  he  or  they  may  from 

time  to  time  appt  as  his  or  their  substitute  or  agent  in 

that  behalf,  at  any  time  or  times  during  the  continuce  of 

this  secy  in  the  name  or  names  of  the  sd  A.,  his  hrd,  exs, 

or  ads,  or  orwise  to  rece  the  rents  and  profits  of  the  hereds 

wch  may  for  the  time  being  be  subjt  to  this  secy  from  the 

psnt  and  future  tenants  and  occupiers  thof,  and  the  psons 

get  in  re-    liable  to  pay  the  same  resply.  And  to  obtain  paymt  and 

^\icj        transfer  of  the  trust  funds,  moys,  and  ppty  wch  may  become 

moneys,      receable  or  transferable  in  respt  of  the  reversionary  intt  and 

policy  of  assurce  specified  in  the  schdle  hto,  and  any  other 

take  legal   moys,  funds,  or  ppty  wch  may  be  subjt  to  this  secy.  And  to 

^        '     enforce  and  use  any  lawful  remedies  or  means  for  recoverg 

and  obtaing  paymt  or  transfer  of  the  sd  rents  and  profits, 

funds,  moys,  and  ppty,  or  any  pt  thof  as  effectually  as  the 

sd  A.,  his  hrs,  exs,  or  ads,  could  do.  And  upon  paymt  or 

transfer  thof  resply  to  allow  any  dedon  thfrom  in  respt  of 

expses,  legacy  or  succession  duty,  or  on  any  other  acct  wch 

may  be  deemed  pper  or  reasble.  And  to  give  and  exte  effec* 

tual  rects,  reles,  and  dischges  for  or  in  relon  thto,  wch  rects, 

reles,  and  dischges  shall  exonerate  the  tenants,  occupiers. 


ings. 


make  al- 
lowances, 


giTe 
reoeipta. 


(a)  See  p.  31,  note,  as  to  the  power  being  irrevocable. 
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trees,  office,  and  other  psons  paying  or  transferrg  the  same  p^m-  zui. 

resply  from  seeing  to  the  appUcon  thof,  or  being  concerned 

to  enquire  whether  any  moy  is  owing  on  this  secy  or  orwise 

as  to  the  propriety  of  the  rect  thof  by  the  sd  C.,  his  exs, 

ads,  or  assns,  or  his  or  their  substitute  or  agent,  covt  to 

keep  up  policy,  p.  41.    In  witness,  &c. 

The  first  Schdle  above  referred  to. 
1.  Certain  lands  and  hereds  situate  in  the  parishes  of 


and in  the  coy  of ,  held  under  a  lease  bearg  date, 

&c.,  and  made,  &c. 

2.  The  reversion  of  a  sum  of  £ .  expectant  upon  the 

dece  of ,  arisg  under  the  will  of ,  deced. 

8.  Certain  freehd  lands  and  hereds  situate  in  the  parishes 

of and  -= —  in  the  coy  of ,  wch  were  conveyed  to 

the  sd  A.  by  an  indre  dated  the day  of ,  and  expd 

to  be  made,  &c. 

4.  The  life  este  and  intt  of  the  sd  A.  in  certain  mes- 
suages, lands,  and  hereds,  situate,  &c.,  under  a  settlemt 
dated,  &c.,  and  made,  &c. 

6.  A  policy  of  assurce  on  the  life  of  the  sd  A.  for  the 

sum  of  £ ,  effected  in  the  office,  dated,  &c.,  and 

numbered,  &c. 

The  second  Schdle  above  referred  to. 

Incumbces,  giving  the  dates,  names  of  incumbcers,  and  amis 

due  (5). 


(ft)  Notice  of  this  secoritj  most  be  given  to  the  tniatees  of  the  reTenion  Am  to 
and  the  Assmance  office  ;  see  as  to  the  latter  the  *'  Policies  of  Assurance  Act,  notices. 
1867,"  30  &  31  Vic,  c.  144,  ante,  p.  104,  note.  And  notice  should  also  be  given  to 
the  prior  incumbrancers  to  prevent  them  from  tacking  further  advances,  or 
paying  the  surplus  proceeds  of  a  sale  to  the  mortgagor  (see  West  London 
Commercial  Bank  v.  Relianee,  ^e.  Society,  27  Ch.  D.  187  ;  29  Ch.  D.  954). 
And  to  ensure  that  transferees  of  any  of  the  prior  incumbrances  should  take 
with  notice,  it  will  be  desirable  that  notice  should  be  indorsed  on  each 
of  the  prior  charges. 


200  MORTGAGBS, 


xun. 

piia  EQUITABLE  CHARGE  by  deed  of  an  Undivided 

xijw.  Share  in  Hebeditambnts  for  eeeuring  Sbtebaij 

Sums  advanced  by  Three  eeparate  Persons  (a). 

PABTiESi  A.|  mtgor^  1 ;  B.,  C,  and  D.,  mtgeea,  2 ;  Recite 
yfl^  tiile  of  mtgor;  Agreemt  for  loan^  p.  8,  form  m. :  NOW 
neaieth.      THIS  INDRE  WITNETH  that  in  conson  of  the  sd  sevl 

sums  of  £ ,  £ ,  and  £ ,  now  pd  by  the  sd  B., 

G.|  and  D.,  resply  to  the  sd  A.  (the  rect  of  wch  three  sevl 

sums,  makg  the  total  sum  of  £ ,  he  doth  hby  acknowe), 

the  sd  A.  doth  hby,  Ac,  covt  for  paymt,  p.  11,  form  vn. 

Forther      AND  THIS  INDRE  ALSO  WITNETH  that  in  further 

witneaseth.  pguance  of  the  sd  agreemt  and  for  the  conson  afsd,  the 

Charge  of   sd  A.,  as  benefieial  owner,  doth  hby  chge  All  that  one- 

*^*^        fourth  pt  or  share,   and  all  other  the  pt  or  share  and 

intt   (if  any)  of  him  the   sd  A.,  of  and  in  the   sd  mes- 

With  T«-     Buages,  tenemts,  and  hereds,  and  the  appurts  thof,  With 

payment,    the  repaymt  to  each  of  them  the  sd  B.,  C,  and  D.,  his  exs, 

ads,  or  assns,  of  the  sum  so  lent  by  him  as  afsd,  with  intt 

thron  after  the  rate  afsd  psuant  to  the  covt  hinbfe  contd : 

CoTenant    -^^^  ^™^  ^^  -^^  ^^^  ^^7  ^^^  ^^  ^^^^  ^^  them  the  sd  B., 
to  execute  c.,  and  D.,  his  exs,  ads,  and  assns,  that  he  the  sd  A.,  his 

(().  heirs,  exs,  or  ads,  will  at  his  or  their  own  costs  when 

requested  so  to  do  by  any  of  them  the  sd  B.,  C,  and  D.,  or 

the  exs,  ads,  or  assns  of  any  of  them,  exte  such  mtge  of  the 

pt  or  share  and  intt  hby  chged  of  and  in  the  sd  hereds,  with 

such  covts  by  the  sd  A.,  his  hrs,  exs,  or  ads,  and  such  power 

of  sale  and  other  powers  and  provons  as  the  pson  or  psons 

makg  such  request  shall  reasbly  require  for  the  better  and 

further  securg  the  repa3rmt  of  all  the  sd  moys  and  intt : 

p^^l^      Provd  always,  and  it  is  hby  agrd  that  the  sd  three  sums 

thatioana   of   £ ,   £ ,   £ ,  and  the  intt  thron,   shall  be 

ahall  rank    ^ «__ 

equAUy.  ^^j  g^  ^^  ^^^^^^  ^  Precedent  XL. ;  and  see  the  precedent  of  a  contri- 

bntoiy  mortgage,  p.  110,  and  the  note  thereto. 
(fi)  See  p.  193,  note. 
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ohgeable  upon  and  raiseable  and  payable  out  of  the  sd  ''"°- 

share  and  premes  hby  ohged  thwith,  equally,  and  witht  any  — * 
preferce  or  priority  between  themselvea.    In  wmnas,  &o. 


xuv. 

MEMOBANDUM  under  Hand   only  to   CLCcompany     puo. 
Deposit  of  Bonds  and  Share  Certificates  of    '"^' 
Companies  by  way  of  Equitable  Mortgage  to 
Secwre  Antecedent  Debt(c). 

I,  A.,  mtgoTf  of,  Ac,  do  hby  declare  that  the  bonds  and  charge, 
the  certifies  of  the  sevl  shares  specified  in  the  schdles  hto 
have  been  deposited  by  me  with  B.,  mtgee^  of,  &c.,  to  secure 
to  the  sd  B.,  his  exs,  ads,  or  assns,  the  repaymt  of  the  sum 

of  £ owing  by  me  to  him,  with  intt  thron  from  the 

day  of last,  payable  half-yrly,  after  the  rate  of 

per  cent,  per  annum,  and  I  do  hby  chge  the  sd  bonds 

and  shares  with  the  repaymt  of  the  sd  sum  of  £ and 

intt,  and  undertake  that  I,  my  exs  or  ads,  will  whenever 
required,  at  my  or  their  own  cost,  exte  and  deliver  to  the  sd 
B.,  his  exs,  ads,  or  assns,  pper  transfers  of  the  sd  bonds 
and  shares,  and  if  necy  complete  the  same  by  registron : 
And  I  authorize  the  sd  B.,  his  exs,  ads^  or  assns,  at  any  Power  of 
time,  to  sell  the  sd  bonds  or  shares,  or  any  of  them,  witht  '^^'  ^^ 
any  further  consent  on  the  pt  of  myself  or  my  exs  or  ads, 
and  to  rece  the  proceeds  of  any  such  sale  and  the  ppal 
of  any  of  the  sd  bonds  wch  may  be  pd  off,  and  the  intt 

{e)  See  also  Pxeoedent  XXXVI.,  and  notes  thereto.  If  the  memorandom 
were  under  seal  a  power  of  sale  would  be  implied  bj  the  Conv.  Act,  1881,  a.  19, 
■ee  p.  23,  note ;  and  a  power  of  attorney  might  be  given  to  the  mortgagee 

''  to  exte  and  do  all  transfers,  instrumts,  and  acts  hinbfe 

COVted  to  be  made  and  done  "  by  the  mortgagor.    Aa  to  the  stamp, 
see  p.  179,  note. 
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or  diyds  on  the  Bd  bonds  and  shareSy  with  power  to  give 
effectual  recta  and  dischges  for  any  sum  or  sums  of  moy 
so  reced,  and  to  apply  such  moys  after  paymt  and  satisfon 
throut  of  all  costs  and  expses  incurred  by  him  or  them 
in  respt  of  the  premes  in  or  towards  the  dischge  of  the 
moys  owing  on  this  secy,  the  surplus  (if  any)  of  the  sd 
moys  being  duly  accted  for  to  me  the  sd  A.,  my  exs,  ads,  or 
Under-  assns :  And  I  undertake  to  ratify  and  confirm  every  such 
*^  sale  as  afsd,  and  to  exte  and  do  every  instrumt,  act,  and 
thing  requisite  for  effectually  vestg  any  bonds  or  shares 
Dedantionso  sold  in  the  pchaser  or  pchasers  thof:  And  I  further 
of  tnut.  declare  that  in  the  meantime  and  until  such  respive  bonds 
and  shares  shall  have  been  effectually  transferred  by  me, 
my  exs  or  ads,  to  the  sd  B.,  his  exs,  ads,  or  assns,  or  any 
pchaser  or  pchasers  from  him  or  them.  I,  my  exs  or  ads, 
will  be  a  tree  or  trees  of  the  sd  bonds  and  shares,  or  of 
such  of  them  as  shall  for  the  time  being  remain  unsold,  for 
the  sd  B.,  his  exs,  ads,  or  assns,  so  long  as  any  moy  shall 
remain  on  the  secy  of  these  psnts.  And,  after  any  such  sale 
as  afsd,  will  be  a  tree  or  trees  of  the  bonds  or  shares  sold 
for  the  pchaser  or  respive  pchasers.    In  witness,  &c. 

Schdie. 


XIV. 

pRwj.  WARRANT  of  Attorney  tmth  Defeasance  as  Col- 

latebaij    Security    for    Money    secured    upon 
Mortgage  (a). 

TO   and  ,  Solors  of  the  Supreme  Court  of 


XLT. 


Use  of  00  Occasionally  it  is  wished  to  place  the  creditor  in  the  position  of  a 

warrant  of  judgment  creditor,  so  as  to  enable  him  to  obtain  speedy  execution.     This  is 

attorney  effected  by  the  mortgagor  giving  to  the  solicitors  of  the  mortgagee  an  autho- 

and  de-  ^ity,  called  a  warrant  of  attorney,  usually  but  not  necessarily  under  seal,  to 
feasance. 
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Judicature  in  England  jtly  and  Bevlly,  or  to  any  other  solor  '**°-  ^^* 
of  the  same  Court. 

These  abe  to  desire  and  authorise  you,  the  solors  above-  Wamnt  <if 
named,  or  any  of  you,  or  any  other  solor  of  the  Supreme  •**®'™^' 
Court  afsd,  to  appear  for  me,  A.,  mtgor,  of,  &c.,  in  the 
Queen's  Bench  Divon  of  the  High  Court  of  Justice,  in  an 

action  agst  me  for  the  sum  of  £ for  moy  lent  at  the 

suit  of  B.,  mtgee,  of,  &c.,  his  exs  or  ads,  and  thrupon 
to  confess  the  same  action,  or  else  to  su£fer  a  judgmt  to  To  oonfeai 
pass  agst  me  in  the  same  action,  and  to  be  thrupon  forth-  i^^8>>^<^^ 
with  entd  up  agst  me  of  record  in  the  same  Court  for  the  sd 

sum  of  £ ,  togr  with  costs  of  suit:    And  I  do  hbyToezecate 

further  authorise  and  empower  you  the  sd  solors,  or  either  riJITof^ 
of  you,  after  the  sd  judgmt  shall  be  entd  up  as  afsd  for  me  »nM« 
and  in  my  name,  and  as  my  act  and  deed,  to  sign,  seal,  and 
exte  a  good  and  sufft  rele  to  the  sd  B.,  his  hrs,  exs,  and  ads, 
of  my  right  to  appeal  agst  the  sd  judgmt,  and  of  and  from 
all  errors,  defects,  and  imperfons  made,  done,  or  suffered,  or 

enter  np  judgment  in  an  action  to  be  brought  by  the  mortgagee  against  the 
mortgagor  for  a  specified  amount,  generally  twice  the  amount  of  the  loan, 
and  defeasance  specifying  the  use  to  be  made  of  the  judgment  The  warrant 
of  attorney  is  Toid,  unless  it  is  attested  by  a  solicitor  on  behalf  of  the  person 
giving  the  wairant  expressly  named  by  him  and  attending  at  his  request  to 
inform  him  of  the  nature  and  eifect  of  the  same  before  execution,  who  in  the 
attestation  declares  himself  to  be  his  solicitor,  and  subscribes  himself 
as  such  solicitor,  S2  ft  38  Vic,  c.  62.  s.  24  (re-enacting  1  ft  2  Vic,  a  110, 
s.  9),  and  unless  the  waiiant  or  a  true  copy  of  it  is  filed  in  the  Queen's 
Bench  Division  within  21  days  after  execution  with  an  affidavit  of  the  time 
of  execution,  3  Geo.  4,  c.  89,  s.  1, 32  ft  33  Vic,  o.  62,  s.  26,  and  onless  the 
defeasance  (if  any)  is  written  on  the  same  paper  or  paichment  as  the 
warrant  before  the  latter  is  filed,  32  ft  83  Vic.,  c.  62,  s.  26.  A  warrant  not 
executed  as  prescribed  by  statute  is  not  rendered  valid  by  proof  that  the 
person  executing  it  did  in  fact  understand  its  nature  and  effect,  or  was  fully 
informed  of  the  same,  32  ft  33  Vic,  c.  62,  s,  25.  Possibly  warrants  of  attorney, 
which  were  almost  obsolete,  may  come  to  some  extent  into  use  again  in  con- 
sequence of  the  restrictions  imposed  by  the  Bills  of  Sale  Act,  1882,  on  that 
species  of  security,  see  p.  164,  note.  As  to  the  use  of  warrants  of  attorney  as 
a  means  of  raising  money  by  incumbents  of  benefices,  see  2  Dav.  Prec.,  part 
2,  p.  25,  note.  As  to  the  stamp  on  a  warrant  of  attorney,  see  the  Stamp  Act, 
1870,  Schedule,  tit.  "  Mobtoaob."  As  to  the  fixed  costs,  on  taxation,  of 
judgment  on  a  warrant  of  attorney,  see  B.  S.  C.  1883,  Order  65,  r.  27,  sub-s. 
38,  and  Practice  Masters*  Bnles  (16). 


204 


MOBTQAaES. 


Nomina- 
tion of 
altesUng 
■olicitor. 


PBio.  XLT.  to  be  made,  done,  or  suffered,  in  or  about  any  writ  of  exon 
issued  for  the  ppose  of  enablg  the  sd  B.,  his  hrs,  exs,  ads, 
or  assns,  to  recover  or  enforce  pajmt  of  the  sd  moys  or  any 
pt  thof.  And  for  what  you  the  sd  solors,  or  either  of  you, 
shall  do  or  cause  to  be  done  in  the  premes,  or  any  of  them, 
this  shall  be  to  you  and  each  of  you  a  sufft  warrant  and 
authority  :  And  I  have  exply  named ,  of ,  gentle- 
man, a  solor  of  the  Supreme  Court  afsd,  and  requested  him 
to  attend  on  my  behalf,  to  inform  me  of  the  nature  and 
effect  hrof  before  the  same  is  exted,  and  to  witness  the  due 

exon  hrof  by  me :   And  I  acknowe  that  the  sd  has 

accdly  attended  and  informed  me  of  the  nature  and  effect 
hrof  before  such  exon. 

In  witness  whrof,  I  have  hrunto  set  my  hand  and  seal, 
this day  of . 

The  above- written  warrant  of  attorney  \ 
to    confess  judgmt  was    signed, 
sealed,    and    delivered    by    the 
above-named  A.,   in  the    presce 

of  me,  ,  of,  &c.,  one  of  the 

solors  of  the  Supreme  Court 
And  I  hby  declare  myself  to  be 
the  solor  for  and  on  behalf  of  the 
sd  A.,  exply  named  by  him,  and 
attendg  at  his  request,  and  that 
I  informed  the  sd  A.  of  the  nature 
and  effect  of  the  above-written 
warrant  of  attorney  before  the 
same  was  exted;  And  I  also 
declare  that  I  subscribe  my  name 
as  such  solor. 


Warrant  of 
attorney 


DEFEASANCE  to  be  indorsed  on  the   Warrant  of 
Attorney  for  coUateraUy  securing  mortgage  monies. 

Recite  the  mtge,  p.  4. 

Now  BE  IT  KNOWN,  that  the  within-written  warrant  of 
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attorney  is  given  as  a  ftirther  or  collateral  secy  for  the  moys  nm^r. 
intd  to  be  seed  by  the  hinbfe  recited  indre  of  mtge ;  And,  to  be  & 
accdly,  that  no  exon  shall  be  issued  upon  the  judgmt  to  be  ^^^ 
entd  up  by  virtue  of  the  within-written  warrant  of  attomeyi  for  man- 
unless  or  until  the  power  of  sale  vested  in  the  sd  B.,  his  ^^    . 
exs,  adsy  or  assns,  under  the  sd  indre  of  mtge  shall  have  not  to  be 
become  exercisable  [or  some  intt  under  the  sd  indre  shall  be  ?^*1j*?*** 
in  arrear  and  unpd  for  fourteen  days  after  becomg  due,  or  payment  of 
there  shall  be  a  breach  of  some  covt  on  the  pt  of  the  sd  A.  p^^^. 
in  the  sd  indre  of  mtge  contd  other  than  the  covt  for  paymt  uce  of 
of  the  ppal  sum  and  intt  thby  seed] ;  But  in  case  any  such 
event  as  afsd  shall  happen,  then  and  so  often  as  the  same  lasiie  exe- 
may  happen,  it  shall  be  lawful  for  the  sd  B.,  his  exs,  ads,  or  ^^f"^ 
assns,  to  issue  or  cause  to  be  issued  exon  upon  the  sd  default 
judgmt  for  such  sum  or  sums  of  moy  as  he  or  they  shall  ^  ?S^'" 
require  to  be  levied  and  raised  in  order  to  repay  to  himself  intenet  or 
or  themselves  the  moys  for  the  time  being  due  on  the  secy  ~Sred"* 
of  the  sd  indre,  or  any  pt  thof  resply:  Togr  with  costs  offorindem- 
judgmt  as  between  solor  and  client,  includg  thrin  the  costs  ^J' 
of  registerg  writ  of  exon  (a),  sheriff's  poundage,  and  officer's  of  jadg- 
fees  of  keepg  posson,  auctioneer's  chges,  expses  of  sale,  ^^^  ^ 
expses  of  applyg  to  the  Court  or  a  judge  for  leave  to  issue 
exon  when  six  yrs  (b)  shall  have  elapsed  since  the  judgmt 
or  any  change  shall  have  taken  place  by  death  or  orwise  in 
the  pties  entiled  or  liable  to  exon,  and  aU  other  incidental 
chges  and  expses  whatsr :  And  the  moys  to  be  reced  from  Applica- 
time  to  time  upon  any  such  exon  shall  be  applied  by  the  sd  ^onm 
B.,  his  exs,  ads,  or  assns,  in  or  towards  paymt  of  the  moys  levied 
for  the  time  being  due  on  the  secy  of  the  sd  indre,  or  jlj^'a^ent. 
orwise,  accdg  to  the  circes,  so  as  to  render  the  sd  warrant 
of  attorney  and  judgmt  a  sufft,  effectual,  and   complete 
collateral  secy  for  the  ppal  moys  and  intt  (c)  intd  to  be 

(a)  See  Land  Ghaiiges,  kc.  Act,  1888,  51  k  52  Vic.,  c.  61,  &  5. 

C^)  See  B.  S.  C,  1883,  Order  42,  rale  23. 

Qcf)  Ab  to  whether  the  judgment  will  not  prejudice  the  mort^gagee's  light 
to  Buhfleqnent  interest  at  the  rate  reaeryed  by  the  mortgage,  see  JS»p,  .Fho- 
ings,  25  Ch.  D.  338  ;  Arhuthnot  t.  BunHUUl,  W.  N.  1890, 37  ;  difltingaishing 
Pojiple  ▼.  Sylvester,  22  Ch.  D.  98. 
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yuo.  XLT.  gQQ^  by  the  Bd  indre  of  mtge,  and  all  incidental  costs  and 
expses* 
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XLVI. 

DEED  of  FuRTHBB  Charge  (a)  of  Frbeholds,  Copy- 
HOLDS,  and  Leaseholds,  the  Interest  being  Re- 
ducible on  punctual  payment,  by  Endorsement  on 
the  original  mortgage.  Vamations  for  several 
MoBTGAGEESy  and  where  the  further  charge  is  by 
Supplemental  or  by  Independent  deed.  Also, 
where  there  has  been  a  Previous  further  advance, 
and  where  the  deed  is  to  secure  Pbesent  and 
FuTURB  further  Advances  (6). 

Reoitalfl.  PARTIES,  A.,  mtgor,  1 ;  B.,  mtgee,  2.  Condonal  surrender 
of  copyhds,  p.  5  ;  State  of  mtge  debt,  p.  6,  form  xn.  or  xin. : 

(a)  As  to  deeds  of  fnrther  chaige  see  2  Day.  Prec,  part  2,  756  ;  Elph., 
In  trod.  Cony.,  199  ^?f  teq.^  3rd  ed.    As  to  the  stamps  on  farther  charges,  see 
the  Stamp  Act,  1870,  schedule,  "  MOBTOAas,''  2  Day.  Prec,  pt.  2,  p.  258, 
Pnrth  note.    As  to  the  effect  of  a  further  charge  by  an  assignee  of  the  equity  of 

chaive  by    i^^mption  on  the  mortgagee's  right  to  sue  the  original  mortgagor  for  the 
assignee  of  origin^  debt,  see  Kinnaird  y.  Trollope,  39  Ch.  D.  636  ;  32  Sol.  J.  717. 
equity  of         (&)  A  further  charge  should,  whenever  conyenient  (which  is  not  usually 
redemp-       the  case  where  the  parties  haye  separate  solicitors),  be  endorsed  on  the  mort- 
tion.  gage,  as  in  the  text ;  otherwise  it  may,  to  saye  recitals,  be  made  supple- 

Variations    mental  or  annexed  to  the  mortgage  (see  Cony.  Act,  1881,  s.  63,  Vol.  1.,  pp.  3, 
mei^^  **  ^^'  ^^»  notes),  in  which  case  the  following  may  be  added  after  the  **pties  " ; 

deed.  "  intd  to  be  read  as  annexed,  or,  *  supplemental/  to  an  indre 
dated,  &c.,  and  expd,  &c.,  being  a  mtge  for  secnrg  the  pay- 
ment of  the  sum  of  £ and  intt  to  the  sd  B.,"  if  there  has 

been  a  preyious  further  charge,  add  :  ''  and  to  another  indre  dated, 

&c.,  and  expd,  &c.,  being  a  further  chge  for  securg  the  paymt, 

&C."  If  there  has  been  a  transfer,  the  further  charge  may  be  annexed 
in  like  manner  to  the  transfer.  It  may  be  conyenient  to  distinguish  each 
prior  deed  by  a  short  designation,   by  saying  *'  hinafter  called  the 

mtge/*  or  "first  further  chge/'or" transfer /•  Matters  con- 
tained in  the  mortgage  or  other  prior  deeds  may  be  referred  to  as  ''  re- 
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Agreemt  far  further  adrce,  p.  6 :    NOW  THIS  INDRE     »"«• 


ZLTI 


WlTNETH,  that  in  psnance,  Ac,  and  in  conson,  of  tiie 
Jresh  advce,  p.  8,  form  i.,  covtforpaymt  of  the  sum  now  advced,  ^*' 

citedy"  or ''  contd^"  or  **  mentd/'  in  the  mortgage,  or  as  the  case 
xnaj  be. 

If  the  farther  charge  is  by  independent  deed,  it  will  begin  by  reciting  the  Ditto  for 
lease  and  devplation  (if  any)  of  title  thereto  to  A.,  as  in  a  conyeyanoe  on  indepen- 
sale,  see  VoL  I.,  p.  380,  381 ;  the  mortgage,  setting  out  the  oorenant  for  pay-  ^•"*  <*••*• 
xnent  of  principal  and  interest,  the  conyeyanoe  and  proyiso  for  redemption, 
and  the  trust  (if  any)  of  the  nominal  reyersion  of  the  leaseholds  for  the 

mortgagee,  aboye,  p.  6,  adding,  '^  and  in  the  indre  now  in  recital 
was  contd  a  provo  for  reducg  the  rate  of  intt  on  the  sd  sam 
of  £ to  the  rate  of per  cent,  per  annum  on  punc- 
tual pajmt  as  thrin  mentd  and  [a  power  of  sale  and 
other]  provons  for  further  securg  the  paymt  of  the  sd  ppal 

sum    and   intt ;  *'  and  snbaeqnently  for  "  within   written,*'    and 

"within  mentd,"  &c.,  say  "  hinhfe  recited,"  or  "hinbfe 
mentd,"  &c. 

For  a  mortgage  to  trostees  or  others  lending  on  a  joint  account,  the  nitto  for 
adyance  will  be  expressed  to  be  paid  by  them  *'  out  of  moys  belonging  seyeial 

to  them  on  a  jt  acct '' ;  and  the  joint  account  clause  added  if  deemed  neees. 
proper  at  or  near  the  end  of  the  deed,  see  p.  37.    The  other  alterations  wiU 
be  merely  the  substitution  of  the  plural. 

If  the  charge  is  to  extend  to  future  adyances,  the  recital  of  the  agreement  Ditto  for 
for  the  loan  will  be  as  at  p.  3,  form  iv.,  the  future  adyances  being  expressed  present 

to  be,  if  desired,  "  not  exceedg  (inclusive  of  such  sum)  £ ."  fol^"^ 

The  coyenant  for  payment  of  present  and  future  adyances  and  interest  adYanoea. 
thereon  after  default,  will  be  as  at  pp.  10  and  11,  forms  iy.  and  y.    If  the 
charge  is  to  extend  to  future  advances,  add  ''  and  also  of  ^uch  further 

sum  or  sums  as  may  be  hrafter  advced  or  pd  by  or  become 
owing  to  the  sd  B.,  his  exs,  ads,  or  assns  [not  exceedg,  &c.] 
with  intt  thron  from  the  time  of  the  same  resply  being 
advced  or  pd  or  becomg  owing  accordg  to  the  covt  hinbfe 
contd  and  shall  not  be  redeemable  until  paymt  to  him  or 

them  of  as  well  the  sd  sum  of  £ ,  pent  advce,  and  intt 

as  such  further  sum  or  sums  as  afsd  and  intt  and  the  sd 

sum  of  £ ,  origl  debt,  and  intt."     The  other  consequential 

alterations  in  the  subsequent  clause  will  be  obyious. 

As  to  the  stamp,  see  the  Stamp  Act,  1870,  schedule,  Mobtoaob  ;  and  stamp, 
where  the  original  security  and  further  charge  are  under  hand  only,  the 
Customs,  &c.,  Act,  1888,  51  Vic,  c.  8,  s.  16. 
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statutory 
power  of 
sale,  &c 


p.  9,  on  the  next  half-yrly  dayforpaymt  ofintt  on  origl  mtge ; 
and  inU  after  default,  p,  10 :  AND  THIS  INDRE  ALSO 
WITNETH  that  in  psaance,  &c*,  and  for  the  conson 
afsd,  the  sd  A.,  ai  benefldal  owner,  doth  hbj  declare 
that  All  and  bingr  the  hereds  and  premes  comprd 
in  the  within-written  indre  and  thby  Intged,  Shall  be  a 
secy  for  and  chged  with  the  paymt  to  the  sd  B.,  his  exs, 

adSy  and  assnsy  of  as  well  the  sd  snm  of  £ ,  the  origl 

mtge  debt,  and  all  intt  due  and  to  grow  due  for  the  same,  as 

the  sd  sum  of  £ ,  the  new  advce,  and  the  intt  thron 

accdg  to  the  covt  hinbfe  contd,  and  shall  not  be  redeemable 

until  payment  to  him  or  them  of  both  the  sd  sums  of  £ 

and  £ ,  and  the  intt  thron  resply:  Covt  by  A.  with  "  B., 

his  exs,  ads,  and  assns/'  to  surrender  copyhde,  p.  77,  subjt  to 
a  Condon  for  niakg  void  the  surrender  on  paymt  of  the  new 
advce  with  intt  from  the  date  of  the  psnt  deed,  p.  78  ; 
Declaron  of  trust  of  copyhds  till  surrender,  and  power  of 
attorney,  p.  81 :  And  it  is  hby  further  agrd  that  the  provon 
in  the  within-written  indre  contd  for  reducg  the  intt  on  the 

within-mentd  sum  of  £ to  the  rate  of per  cent. 

per  annum  (a)  shall  extend  and  apply  to  the  ppal  moys  and 
intt  seed  by  these  psnts  in  the  same  mner  as  if  the  same 
provons  were  hrin  repeated  with  respt  to  the  sd  sum  of 

£ ,  the  new  advce,  and  the  intt  thron:    And  that  the 

[power  of  sale  (6)  and  provons  ancillary  thto,  and  other] 

(a)  If  there  has  been  a  preTions  further  charge,  say  here, ''  and  wch 

provons  are  by  the  sd,  first  further  chge,  extended  and 

applied  to  the  sd  sum  of  £ ,  the  amt  tkby  seed,  and  intt, 

shall  also.'' 

(h)  Where  the  statutory  power  of  sale  (as  to  which,  see  p.  22,  note),  is 
relied  on  in  the  mortgage,  it  will  not  generally  be  necessary  to  refer  to  it  in 
the  farther  charge,  as  it  will  continne  to  apply  without  express  incorpora- 
tion ;  and  if  the  statatory  power  is  modified  by  a  provision  in  the  mortgage, 
it  will  continue  to  apply,  subject  to  such  modification,  without  being  expressly 
mentioned,  by  virtue  of  the  clause  in  the  text,  extending  all  the  provisions 
of  the  mortgage  to  the  further  advance.  But  the  terms  of  the  further  advance 
may  of  course  be  such  as  to  render  some  special  extension  or  modification  of 
the  statutory  power  necessary,  which  must  be  effected  by  a  separate  clause. 
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powers  and  provons  in  the  within- written  indre  contd  for  f»io.  xlti. 

securg  paymt  of  the  sd  sum  of  £ ,  and  the  intt  thron  (c), 

shall  extend  and  apply  for  further  securg  the  pajmt  of  the 

sd  sum  of  £ ,  the  new  advce,  and  intt  in  like  mner  as  if 

the  last-mentd  sum  had  formed  pt  of  the  ppal  moy  seed  by 
the  within- written  indre  (d).     In  witness,  &c. 


XLVII. 

DEED   of  Further  Charge  of  Freeholds,   Copy-     frk. 
HOLDS,  ajid  Leaseholds,  the  original  Mortgage     ^^^' 
liaving  been  Transferred,  the  rate  of  Interest 
and  half-yearly  days  of  Payment  being  Altered, 
and  Additional  Freeholds   being   added  to   the 
security  (e). 

Parties,  A.,  mtgor,  1 ;  B.,  mtgee,  2.  Recite  lease,  dec,  Recitab. 
mtge,  and  condonal  surrender  of  copyhds,  as  in  last  Prec. ; 
Transfer  to  B.,  see  Vol.  /.,  p.  876,  mutatis  mutandis; 
Condonal  surrender  to  B,  on  the  occasion  of  the  transfer, 
p.  6  ;  State  of  mtge  debt,  p.  6  ;  Title  of  A.  to  addonal 
freehds.  Vol,  J.,  p.  885  :  And  whas  the  sd  B.  has  agrd  to  Agree- 


ment. 


These  remarks  apply  also  to  the  statatorj  powers  of  insurance  and  appointing 
receiyers,  as  to  which,  see  pp.  43  and  64,  notes. 

(<?)  If  there  has  been  a  previoos  farther  chai>^,  say  here,  **  and  wch 

are  hy  the  sd,  first  further  chge,  extended  and  made  applic- 
able for  the  ppose  of  farther  securing  the  sd  sum  of  £ , 

the  amt  thby  seed,  and  intt,  shall  also." 

(<7)  If  the  mortgage  contained  an  attornment  clause  (which,  however,  would 
now  not  be  valid  except  possibly  in  a  mortgage  by  a  company,  see  p.  52, 
note),  the  following  might  be  added  : — 

"  And  further  that  the  attommt  clause  in  the  same  indre  Extension 
contd  shall  henceforth  be  read  and  take  effect  as  if  a  yrly  °^  ***<>™* 

rent  of  £ in  lieu  of  £ were  thby  made  payable  by  clause  to 

the  sd,  mtgor,  to  the  sd,  mtgee,  his  hrs,  exs,  ads,  and  assns."  ^^^1^ 

(0)  See  the  variations  in  the  la5>t  precedent. 
K.E. — ^VOL.  II.  P 
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— :  And  whas 
upon  the  treaty  for  the  sd  loan  it  was  agrd  that  the  sd  sum 

of  £ now  due  on  the  secy  of  the  hinbfe  recited  indre  of 

mtge,  and  the  sd  sum  of  £ ,  the  new  advce,  shd  be  con- 
solidated into  one  ppal  sum  of  £ ,  and  that  intt  shd  be 

hrafter  payable  on  the  sd  aggregate  ppal  sum  at  the  rate  of 

,  in  lieu  of  the  hinbfe  mentd  rate  of per  cent,  per 

annum,  and  that  the  paymt  of  the  sd  aggregate  sum  of 

£ and  intt  shd  be  seed  in  mner  hinafter  appearg :  NOW 

THIS  INDRE  WITNETH,  that  in  psuance,  &c.,  and  in 

conson  of  the  sum  of  £ now  owing  by  the  sd  A.  to  the 

sd  B.  upon  the  secy  of  the  hinbfe  recited  indre  of  mtge  as 

afsd,  and  of  the  further  sum  of  £ now  advced  by  the  sd 

B.  to  the  sd  A.  (the  rect,  &c.),  covt  for  paymt  of  aggregate 
debt  with  intt  at  neiv  rate,  p.  9,  and  for  paymt  of  ijitt  at  new 
rate  after  default,  p.  10:  AND  THIS  INDRE  ALSO 
WITNETH  that  in  psuance,  &c.,  and  for  the  conson  afsd 
it  is  hby  agrd  and  the  sd  A.,  as  beneficial  owner,  doth 
hby  declare  that  All  and  singr  the  freehd  and  leasehd 
hereds  and  premes  comprd  in  and  mtged  by  the  hinbfe 
recited  indre  of,  (tc,  the  mtge,  and  wch  were  by  the  hinbfe 
recited  indre  of,  &c.,  the  transfer,  granted  and  assned  to  the 
sd  B.,  his  hrs,  exs,  ads,  and  assns  resply,  Shall  henceforth 
be  dischged  from  the  equit}*^  of  redmon  subsistg  thrin  by 
virtue  of  the  same  indres,  or  either  of  them,  but  shall  be 
subjt  to  the  provo  for  redmon  hinafter  contd :  AND  THIS 
INDRE  ALSO  WITNETH,  that  in  further  psuance,  &c., 
and  for  the  conson  afsd,  the  sd  A.,  grant  by  A.,  aa  beneficial 
owner,  of  new  freehds  to  B.  in  fee  subjt  to  redmon,  p.  72  ; 
Provo  for  redmon,  p.  18,/on/i  in.,  of,  "  all  such  pts  of  the 
hereds  and  premes  comprd  in  the  hinbfe  recited  indres  of, 
&c.,  the  mtge  and  transfer,  as  are  of  freehd  tenure,  and  the 
hereds  hinbfe  granted,"  and,  '^  of  all  such,  &c.,  as  are  of 
leasehd  tenure,"  on  paymt  of  the  consolidated  loan  with  intt : 
AND  THIS  INDRE  ALSO  WITNETH,  Covt  by  A.  wUh 
B.,  his  exs,  ads,  and  assns,  to  surrender  copykds  at  the  cost 
of  A,  to  the  use  ofB.,  p.  77,  **  dischged  from  the  sd  condonal 
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surrender  of  the day  of ,  but  subjt  to  a  condon     ''"c. 

for  makg  void  the  surrender  to  be  made  psuaiit  to  this  covt      .* 

correspondg  to  the  provo  for  redmon  hinbfe  contd  *' ; 
Declaron  of  trust  of  copyhds  and  power  of  attorney,  p.  81 ; 
And  it  is  hby  agrd  that  the  [power  of  sale  for  securg  the  sd  Agreement 

ppal  sum  of  £ ,  the  origl  loan,  and  the  intt  thron,  and  i^  or^na" 

all  provons  ancillary  thto,  and  other]  powers  and  provons  in  ™ortgago 
the  sd  indre  of  mtge  contd  for  securg  paymt  of  the  sd  sum  tend  to  new 

of  £ ,  the  origl  debt,  and  the  intt  thron,  shall  extend  and  *^^*^®®" 

be  applicable  so  as  to  be  a  secy  for  the  sd  total  ppal  sum  of 

£ ,  the  aggregate  debt,  and  the  intt  for  the  same  at  the 

rate  of per  cent,  i^er  annum  in  like  mner  as  if  such 

[power  of  sale  and  provons  ancillary  thto,  and  other]  powers 

land  provons,  were  hrin  repeated  with  such  alterons  only  as 

wd  be  necy  in  consequce  of  the  transfer  of  the  sd  mtge  debt 

of  £ ,  the  origl  debt,  and  intt  and  the  sees  for  the  same 

to  the  sd  B.,  and  of  the  consequent  substiton  of  the  sd  B. 
for  the  sd  K.,  origl  mtgee,  and  in  consequce  of  the  change  in 
the  amt  of  the  ppal  sum  seed,  and  of  the  rate  of  intt  pay- 
able thron,  and  in  the  respive  days  appted  for  paymt  of 
such  ppal  sum  and  intt :  [Add  power  of  sale  of  new  freelids, 
p.  22,  unless  the  statutory  power  is  relied  on]  (a) ;    [And  insurance 
FURTHER  THAT   the   covts   and  provons   in  referee  to  the  mortgage 
insurce  of  the  mtged  premes  agst  fire  in  the  sd  indre  oi^^^^^^ 
mtge  contd  shall  extend  and  be  applicable  to  the  hereds  and  freeholds. 
premes  hinbfe  granted  in  the  same  mner  in  all  respts  as  if 
the  same  had  been  hrin   repeated  with  respt   to   all   the 

m 

hereds  and  premes  mtged  by  the  sd  indre  of  mtge   and 
these  psnts  resply,  with  such  alterons  as  may  be  nec}'  as 

afsd,  and  with  the  substiton  of  the  sum  of  £ in  lieu  of 

£ as  the  total  amt  of  the   sd  insurce]  (6) ;    Mtgee's 

indemnity  clause,  p.  61.     In  witness,  &c. 

(a)  If  the  original  mortgage  contains  an  express  power  of  sale,  it  might  be 
extended  to  the  new  freeholds  by  a  short  clause  ;  but  this  is  objectionablei 
as  it  makes  the  former  deed  a  title  deed  to  that  property. 

(V)  If  the  transfer  gave  any  new  powers,  the  above  clauses  should  of  course 
be  modified  so  as  to  extend  to  such  powers. 

p  2 
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XLVnL 

DEED  of  FuRTMEB  Chabge  to  a  Buiu>iNa  Sogiett 
incorporated  under  the  Building  Societies  Act, 
1874  (a). 

Parties,  A.,  a  member  of  the  Bldg  Society,  incor- 
porated under  the  Bldg  Societies  Act,  1874  (hinafter  called 
the  mtgor,  wch  expression  shall  include  his  hrs,  exs,  ads, 

and  assns,  where  the  context  so  admits),  1 ;  The  sd 

Bldg  Society  (hinafter  called  the  Society,  wch  expression 
shall  include  their  assns,  where  the  context,  &c.)>  2 ;  intd 
to  be  read  as  annexed  to  a  certain  indre  of  mtge  from  the 
mtgor  to  the  Society,   dated,  &c. :    WITNETH   that   in 

conson  of  the  further  sum  of  £ now  advced  by  the 

Society  to  the  mtgor,  makg  up  togr  with  the  sum  of  £ 

already  advced  to  him  by  the  Society,  and  seed  by  the 
above-mentd  mtge,  the  amt  to  wch  he  is  entled  accdg  to  the 

rules  of  the  Society  in  respt  of shares  held  by  him  in 

the  Society  (the  rect  of  wch  sum  of  £ is  hbj'^  acknowed), 

the  mtgor  hby  covts  with  the  Society  That  he,  the  mtgor, 
will  pay  to  the  Society  accdg  to  the  rules  thof  the  sum  of 

£ per  [month],  continue  covts  by  mtgor  for  paymt  oj 

instalmts  and  fines  in  respt  of  new  advce,  p.  129  :  And  it  is 
HBY  agrd  and  the  sd  mtgor,  as  beneficial  owner,  doth  hby 
declare  that  all  the  hereds  described  and  comprd  in  the  sd 
mtge  of,  &c.,  shall  be  a  secy  for  and  stand  chged  with  the 
paymt  to  the  Society  of  as  well  the  moys,  fines,  and  fees 

payable  in  respt  of  the  sd  origl  advce  of  £ seed  by  the 

sd  mtge,  as  of  the  moys,  fines,  and  fees  payable  in  respt  of 

the  sd  further  advce  of  £ ,  and  shall  not  be  redeemable 

until  paymt  of  the  whole  of  the  sd  moys,  fines,  and  fees, 
accdg  to  the  covts  in  the  sd  mtge  and  these  psnts  contd : 
And  that  all  the  powers,  trusts,  covts,  and  provons  in  the 


(a)  See  Precedent  XXIII.,  and  the  notes  thereto  ;  and  the  notes  to  Pre- 
cedent XL  VI. 
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sd  iudre  of  mtge  contd  for  better  secorg  the  paynit  of  the      '*■<'• 
moys,  fines,  and  fees  thby  seed  or  orwise  relatg  thto,  shall    ^!!!^ 
extend  and  be  applicable  to  secure  the  pajmiit  of  the  moys,  ^  J^*^ 
fines,  and  fees  hby  covted  to  be  pd,  in  the  same  nmer  as  advance, 
nearly  as  may  be  as  if  such  powers,   trusts,   covts,   and 
provons  had  been  hrin  repeated  with  referee  to  all  the 
moys,  fines,  and  fees  intd  to  be  seed  by  the  sd  indre  of  mtge 
and  these  psnts  resply.     In  witness,  &c. 


DEED  of  FuBTHBB  Charge  by  Endorsement  on  a     raic. 


XLIX. 


mortgage  of  a  Life  Interest  in  Personalty 
and  Policies  where  a  Fresh  Policy  is  added  as 
Security  (6). 

Parties,  A.,  mtgor,  1 ;  B.,  mtgee,  2 :  Recite  that  new  policy  Reciuu. 
has  been  effected  by  A  •  on  his  own  life,  p.  8;  State  of  mtge 
debt,  some  intt  being  due,  p.  6  ;  Agreemt  for  further  advce,  Agree- 

p.  6,  on  havg  the  paymt  of  the  sd  sum   of  £ ,   the  "*"  * 

further  advce,  and  intt  at  the  within-mentd  rate  seed,  and 

the  paymt  of  the  within-mentd  sum  of  £ ,  and  the  intt 

now  due  and  henceforth  to  become  due  for  the  same,  further 
seed  in  mner  hinafter  appearg.     First  testatum  as  in  Prec. 
XLVL:  AND  THIS  INDRE  ALSO  WITNETH  that  in  Further 
psuance.  Sec,  and  for  the  conson  afsd,  and  also  in  conson  of-^-««^^- 

the  sd  sum  of  £ ,  the  old  debt,  being  owing  by  the  sd  A. 

to  the  sd  B.  as  afsd,  continue  assignmt  by  A.  bb  beneficial  Assign- 
owner  of  new  policy  subjt  to  redmon,  as  in  Prec.  XV. ;  Provo       .* 

for  redmon,  p.  18,  "  on  paymt  of  the  sd  sum  of  £ ,  the  redemp- 

old  debt,  with  intt  thron  from  the day  of ,  at  the  *'^"*' 

rate  afsd,  and  of  the  sum  of  £ ,  the  fresh  advce,  with 

intt  thron  from  the  date  of  these  psnts  at  the  rate  afsd  *' : 


(5)  See  the  Tariutions  in  Precedent  XL  VI. 


214 


MORTGAGES. 


PftEO. 
XLIX. 

AgTttemeni 
that  pro- 
porty  com* 
prised  in 
original 
mortgage 
•haUbe 
charged 
with  fresh 
advance. 

Provisions 
in  mort- 
gage to 
extend  to 
fresh 
advance. 


And  to  new 
policy. 


Mort* 

gagee*s 

expenses 

charged 

on  all 

mortgaged 

premises. 


And  the  sd  A.  m  beneficial  owner  doth  hby  declare  that  All 
AND  siNGR  the  divds,  intt,  and  income,  policies,  mojs,  and 
premes  by  the  within-written  indre  ezpd  to  be  assned,  and 
also  any  new  policy  or  policies  wch  may  be  effected  accdg  to 
the  provons  contd  in  the  same  indre  shall  stand  cbged,  &;c., 
continue  clause  chging  further  advce,  as  in  Prec.  XL VI. :  And 
IT  IS  HBY  further  agi'd,  that  all  the  coyts,  trusts,  and  provons 
contd  in  the  within-written  indre  in  referee  to  the  policies 
thby  mtged,  or  any  substituted  policies  or  policy,  or  to  any 
moys  wch  may  be  reced  under  or  by  vii'tue  of  the  same,  and 
also  the  [power  of  sale  and  provons  ancillary  thto,  and 
other]  powers  and  provons  thrin  contd,  for  securg  paymt  of 

the  sd  sum  of  £ ,  the  origl  debt,  and  the  intt  thron,  shall 

extend  and  be  applicable,  so  as  to  be  a  secy  for  the  sd  sum 

of  £ ,  the  new  advce,  and  the  intt  thron,  as  well  as  the 

within-mentd  sum  of  £ and  the  intt  thron,  in  the  same 

mner  in  all  respts  as  if  the  same  covts,  trusts,  powers,  and 
provons  were  hrin  repeated  with  such  alterons  as  wd  be  necy 
in  consequce  of  the  change  of  the  ppal  amt  intd  to  be  seed : 
And  further  that  [the  power  of  sale  and]  (a)  all  the  covts, 
trusts,  powers,  and  provons  contd  in  the  within-written  indre 
in  relon  to  the  sd  policies  thby  mtged,  or  any  substituted 
policies  or  policy,  or  the  moys  to  be  reced  by  virtue  thof, 
shall  extend  and  be  appUcable  to  the  sd  policy  hby  mtged, 
or  any  substituted  policy  or  policies,  and  the  moys  wch  may 
be  reced  by  virtue  thof,  in  the  same  mner  in  all  respts  as  if 
the  same  [power  of  sale],  covts,  trusts,  powers,  and  provons, 
with  such  alterons  as  afsd,  had  been  inserted  in  these  psnts 
with  respt  to  the  policy  hby  mtged,  and  any  substituted 
policy  or  policies,  and  the  moys  to  be  reced  by  virtue  thof : 
Provd  always,  that  all  moys  expended  by  the  sd  B.,  his 
exs,  ads,  or  assns,  for  keepg  up  or  restorg  any  of  the  policies 
comprd  in  the  within- written  indre,  or  these  psnts  or  any 
policy  or  policies  substituted  for  the  same  or  any  of  them  or 
effectg  any  such  substituted  policy  with  the  intt  on  such 


(a)  See  p.  208,  note. 
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moys  Bball  be  a  chge  on  all  the  mtged  premes  comprd  iu  the  '*"^- 

within-written  indre  and  these  pants.     Mtgee^$  indemnity  

clause,  p.  61.    In  witness,  &c.  (5). 


MEMORANDUM  of  Fubther  Charge  by  Endorse-   »mc.  i*. 
MENT  on  the  mortgage.    Applicable  to  Any  kind  of 
Property.    A  Short  Form. 

I,  the  within-named  A.,  mtgor,  as  benefleial  owner,  do  hby  Churgt, 

chge  the  within-mtged and  premes  with  the  paymt  of  the 

further  sum  of  £ ,  this  day  advanced  to  me  by  the  within- 
named  B.y  mtgee,  with  intt  thron  at  the  rate  of per  cent 

per  annum,  payable  on  the day  of and day  of 

:  And  I  declare  [that  the  provon  in  the  within  indre  Dedan- 

contd  for  the  redon  of  intt  on  punctual  paymt,  shall  extend  ^^' 
to  the  intt  on  the  sd  further  advce :  And  further]  that 
powers  of  mtge  deed  to  extend  to  further  advce,  p.  208,  As 
WITNESS  my  hand  and  seal,  this day  of . 


LI. 

TKANSFER  of  Mortoage  of  Freeholds,  Lease-  yw},  u, 
HOLDS,  and  Copyholds  (c),  where  the  Mortgagor 
is  Not  a  Party.  Variations  where  No  Surrender 
has  been  made  of  the  Copyholds,  and  for  the  case  of 
the  Mortgagee  being  Dead,  and  for  Several 
Transferors  or  Transferees  {d). 

Partiks,  a.,  mtgee,  1 ;  B.,  transferee,  2.    Recite  lease,  or  Reciuii. 

(d)  Notice  of  this  deed  must  be  giren  to  the  trustees  of  the  life  interest 
and  to  all  the  offices.    See  p.  104,  note. 

(e)  As  to  enfranchisement,  see  the  Copyhold  Act,  1887,  s.  1. 

(iQ  As  to  transfers  of  mortgages,  see  2  Dav.  Free,  part  2,  p.  264 ;  Elph.  As  to  en- 
Intiod.  Conv.,  pp.  187  et  teq.,  3rd  ed.    The  transfer  may  be  shortened  as  to  dorsing  or 
the  recitals  by  endorsing  it  on  the  mortgage  or  preyious  transfer  (which,  ^^^^  * 
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pwcou.  lea$08,  Vol.  L,  p.  380 ;  and  devcHoriy  if  any,  thof  to  mtgor, 
Vol.  I.y  p.  881 ;  Mtge^  p.  4,  $tatg  the  covt  for  paymt^  the 


however,  la  not  generally  convenient  unless  both  parties  are  acting  by  the 

same  solicitor)  ;  or  otherwise  by  making  it  supplemental  or  annexed  to  the 

mortgage  or  previous  transfer  ;  the  variations  in  either  oase  being  similar  to 

those  indicated  in  p.  206,  note,  in  the  case  of  a  further  charge  ;  the  recitals 

of  the  lease  and  devolution  thereof  to  the  mortgagor  and  of  the  mortgage 

being  omitted. 

As  to  the         "^c  Couv.  Act,  1881,  gives  in  the  3rd  schedale,  part  II.,  three  very  short 

forms  of      forms  of  statutory  transfer  of  mortgage,  of  freeholds  or  leaseholds,  which 

■tatatory     are  available  where  the  original  mortgage  was  in  the  statutory  form  given 

ij*"p "  ***  in  Part  I.  of  the  same  schedule,  as  to  which  see  p.  83,  note,  and  have  a 

A<^  1*881    ^P^^^^  operation  as  provided  by  ss.  27  and  28  of  the  Act ;  these  forms  are 

given  infra. 
Variations       ^^  ^^^  mortgagee  be  dead,  the  frame  of  the  transfer  depends  on  whether 
where  the    he  died  since  1881  or  not.     If  since,  any  mortgaged  estate  of  inheritance  or 
mortgagee    pur  autre  vie  in  freeholds,  or  in  copyholds  to  which  the  mortgagee  has  not 
18  dead.        yye^n  admitted,  vests  under  the  Con  v.  Act,  1881,  whether  he  died  testate  or 
intestate,  in  his  personal  representatives,  who  can  therefore  in  that  case 
transfer  both  the  debt  and  all  the  securities.    If  the  mortgagee  died  before 
1882,  any  legal  estate  in  freeholds  or  copyholds  which  may  have  been  vested 
in  him  would  pass  to  his  heir  or  devisee  ;  and  as  the  4th  section  of  the 
Vendor  and  Purchaser  Act,  187-1,  which  enabled  the  personal  representa- 
tives of  a  mortgagee  in  certain  cases  to  convey  (and  which,  though  repealed 
by  the  Conv.  Act,  1881,  s.  30,  remains  in  force  as  to  mortgagees  dying  before 
1882),  applies  to  reconve3'ances  on  redemption  only,  and  not  to  transfers 
(7»  re  Spradhery^  14  Ch.  D.  514),  the  heir  or  devisee  must  in  that  case  be  a 
party  to  convey  the  legal  estate  in  both  the  freeholds  and  copyholds.     This 
will  be  the  case  as  to  the  copyholds  even  if  the  mortgagee  has  died  since  1881, 
if  he  has  been  admitted,  since  s.  3Q  of  the  Conv.  Act,  1881  has  been  repealed 
as  to  that  case  by  the  Copyhold  Act,  1887,  s.  45.    In  Re  Mills'  TnisU,  37 
Ch.  D.  312  (re-argued  W.  N.  1888,  p.  155),  it  was  held  that  if  a  sole  trustee 
of  copyholds  had  died  between  31st  December,  1881,  and  16th  September, 
1887,  the  Copyhold  Act,  which  was  passed  on  the  latter  date,  divested  all 
trust  estates  from  the  personal  representatives  and  vested  them  in  the 
customary  heir  or  devisee,  subject  to  any  disposition  made  by  the  personal 
representatives  in  the  meantime ;  but  on  appeal  (40  Ch.  D.  14)  the  point 
was  left  undecided.    The  case  of  course  equally  applies  to  a  sole  mortgagee. 
As  to  the         ^^^  variations,  therefore,  for  the  case  of  the  mortgagee  being  dead  will  as 
IrefehoKls     to  the  freeholds  and  leaseholds  be  as  follows  : — The  personal  representative 
and  lease-    will  be  party  of  the  first  part ;  and  if  the  mortgagee  died  before  1882,  his 
holds.  jjgjp  Qp  devisee,  if  not  the  same  person  as  the  personal  representative,  will 

be  a  party  of  the  second  part.  After  the  recital  of  the  mortgage  recite  the 
will  of  the  mortgagee,  stating  the  appointment  of  executors,  and  (if  he  died 
before  1882)  the  devise  (if  any)  of  mortgaged  estates,  his  death  and  the 
probate,  or  recite  his  death  intestate,  the  grant  of  administration,  and  (if  he 
died  before  1882)  the  heirship,  and  that  the  heir  or  devisee  (if  a  party), 


[ 
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provon,  if  any,  far  redon  of  intt  on  punctual  paymt,  and  for  »^w»»  "• 
continuce  of  loan  for  a  term  certain,  the  grant  of  the  freehds, 
and  demise  or  assnmt  of  the  leasehds,  the  provo  for  redmon, 
the  declaron  of  trust,  if  any,  of  the  nominal  reversion  of  the 
leasehds,  the  covt  to  surrender  the  copyhds,  and  the  declaron 
of  trusts,  if  any,  tiU  surrender,  settg  out  all  the  peels  at 
length;  [^Admittce,  if  any,  of  the  mtgee  to  copyhds.  Vol.  I., 
p.  872,  adding  the  words,  *'  saying  the  right  of  any  psons 
havg  an  equity  of  redmon  in  the  sd  premes  "  ] ;  State  of 
mtge  debt,  some  intt  being  due,  p.  6 ;  Agreemt  for  the  trans- 


"  has,  at  the  request  of  the  sd  exor,  or,  '  admor/  agrd  to 
join  in  these  psnts  in  mner  hinafter  appearg."    The  heir  or 

devisee  (if  a  party),  or  otherwise  the  executor  or  administrator,  will  as 
trustee  conyej  the  freeholds  at  the  request  of  the  executor  or  adminis- 
trator. The  personal  representative  as  mortgag^ee  will  assign  the  debt 
and  leaseholds. 

As  to  the  copyholds,  if  there  was  a  surrender,  and  if  the  mortgagee  died  As  to  the 
before  1882,  or  if,  having  been  admitted,  he  died  after  1881  (and  there  had  copyholds 
been  no  dealing  by  his  personal  representative  prior  to  16th  September. 
1887),  the  variations  would  be  similar  to  those  in  the  case  of  the  freeholds 
where  the  mortgagee  died  before  1882 ;  and  if  the  mortgagee  died  after 
1881  without  having  been  admitted,  the  variations  would  be  as  in  the  case 
of  the  freeholds  where  the  mortgagee  died  after  1881  ;  a  covenant  to 
surrender  being  in  either  case  substituted  for  a  conveyance.    If  there  has  Variations 
been  no  surrender,  the  personal  representative  as  mortgagee  (together  where  no 
with  the  heir  as  trustee  if  the  covenant  was  entered  into  with  him  and  "nrrender. 
the  mortgagee  died  before  1882),  must  assign  the  benefit  of  the  covenant. 

If  the  original  mortgage  was  made  to  trustees,  the  fact  of  its  having  been  Variations 
made  on  a  joint  account  should  be  noticed  if  any  of  them  have  died.    If  the  where 
transferees  are  trustees,  the  fact  of  the  loan  being  on  joint  account  will  transferoni 
be  stated  as  in  an  original  mortgage,  the  joint  account  clause  (p.  37)  and  ^'  trans- 
clause   as  to  devolution   of  powers  (p.  64)  being  added  if  thought  fit.  !*"*J*  *** 
The  other  variations  in  either  case  will  be  merely  the  sabstitution  of  the 
plural. 

As  to  the  right  of  a  first  mortgagee  to  transfer  to  a  third  mortgagee  in 
preference  to  the  second  mortgagee,  see  West  London  Commercial  Bank  v. 
Belianee,  Jjrc.y  Society^  29  Ch.  D.  954,  questioning  Bate»  v.  Johmon,  John. 
304,  313,  314.  As  to  transfer  by  mortgagee  in  possession,  see  Hall  v. 
Heward,  32  Oh.  D.  430. 

As  to  stamps  on  transfers  of  mortgage,  see  the  Btamp  Act,  1870,  schedule,  Stamps  on 
title,  Mortgage  ;    Wale  v.  Commistioneri  qf  Inland  JZ.,  4  Ex.  D.  270  ;  2  transfers. 
Dav.  Free.,  part  2,  p.  275,  note  ;  and  the  Oonv.  Act,  1881,  s.  27  (4). 
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Wit. 
nesseth. 

Assign- 
ment. 

Mortgage 
debt. 


Haben> 
dam. 

To  trasB- 
feree. 

Further 
witnesseth. 

arant. 

Freeholds. 


Haben* 
dam. 

To  use  of 
trans- 
feree. 

Subject  to 
proviso  for 
redemp- 
tion. 

Variations 
for  several 
transferees. 


Power  of 
attorney. 


Variation 
where  part 
has  been 
recon- 
veyed. 


Variation 
for  en- 
dosnres. 


/er,  p.  6,/onii  xv.  (a).  NOW  TmS  INDRE  WITNETH 
that  in  psuance  of  the  sd  agreemti  conson,  p.  8,  the  ami 
being  the  total  ium  due  for  ppcd  and  intt  on  the  mtge,  the  Bd 
A.  af  mortgagee  (6)  doth  hby  asBn  unto  the  sd  B.,  All  that 

the  sd  ppal  sum  of  £ seed  by  the  hinbfe  recited  indre 

of  mtge  as  afsd,  and  the  intt  now  due,  and  henceforth  to 
become  due,  for  the  same,  and  the  benefit  of  all  sees  for  the 
same  (c) ;  To  hold  the  same  Unto  the  sd  B.,  his  exs,  ads, 
and  assns  absolutely.  AND  THIS  INDRE  ALSO  WIT- 
NETH that  in  further  psuance  of  the  recited  agreemt,  and 
for  the  conson  afsd,  the  sd  A.  as  mortgagee  (c)  doth  hby 
grant  unto  the  sd  B.,  All  and  singb  the  freehd  hereds  and 
premes  expd  to  be  granted  or  assured  by  the  hinbfe  recited 

indre  of  mtge  of  the day  of (d),  or  wch  are  now 

by  any  means  (e)  vested  in  the  sd  A.  subjt  to  redmon  by 
virtue  of  the  same  indre.  To  hold  the  same  Unto  and  to 
THE  USE  of  the  sd  B.,  his  hrs  and  assns,  Subjt  to  such  right 
or  equity  of  redmon  as  the  same  premes  are  now  subjt  to 
by  virtue  of  the  hinbfe  recited  indre  of  mtge  on  paymt  to 

(a)  Where  the  monej  adyanced  belongs  to  seveial  transferees  on  a  joint 

account,  say,  "  the  sd  sum  of  j6 out  of  moys  belonging  to 

them  on  a  jt  acct."  The  other  yariations  will  be  merely  the  substita- 
tion  of  the  plural. 

(})  The  words  "  as  mortgagee  "  imply  a  covenant  against  incumbrances 
by  the  transferor,  or  by  each  of  them  if  more  than  one  as  to  his  own  acts 
only,  as  to  the  mortgage  debt,  and  the  freeholds,  leaseholds,  and  copyholds, 
see  p.  65,  note. 

(r)  As  to  the  omission  of  the  power  of  attorney,  see  Vol.  I.,  p.  123,  note ; 
above,  p.  38,  note.  If  there  is  any  doubt  as  to  the  possibility  of  immediately 
giving  notice  to  the  mortgagor,  the  power  of  attorney  should  be  inserted. 

(^  Where  part  of  the  property  has  been  re-conveyed,  say  here,  "  save 

and  except  such  pt  or  pts  thof  as  were  conveyed  and  reled 

by  the  hinbfe  recited  indre  of  the day  of and  (by 

way  of  conveyce  and  not  of  exception)  all  other,  if  any,  the 
hereds  now  remaining  vested,  &c." 

(«)  If  the  mortgage  is  an  old  one,  and  there  may  have  been  accretions  to 
the  property  arising  from  enclosures,  3cc.,  say  *'  or  Wch  are  now  by 

means  of  any  enclosure,  exchange,  allotmt,  award,  or  orwise 
vested,  &c." 
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the  sd  B.,  his  exs,  ads,  or  assns,  of  the  sd  sum  of  £ ,   «*"c.  u. 

the  ppal,  and  the  intt  now  due  and  henceforth  to  become  due 

for  the  same :   AND  THIS  INDRE  ALSO  WITNETH  ^^^ 

that  in  further  psuance  of  the  recited  agreemt  and  for  the 

conson  afjsd,  the  sd  A.  ai  mortgagee  (/)  doth  hby  assn  unto  the 

sd  B.,  All  and  singr  the  leasehd  hereds  and  premes  expd  "**"*" 

to  be  demised  or  "  assned  "  by  or  wch  are  now  by  any  means  j^^j^ 

vested  in  the  sd  A.  subjt  to  redmon  by  virtue  of  the  hinbfe 

recited  indre  of  mtge  of  the  day  of [if  the  mtge 

was  by  demise  with  a  declaron  of  trust  of  the  nominal  rever- 
sion ^  add,  "  and  with  the  benefit  of  the  trust  decld  in  favour 
of  the  sd  A.  by  the  sd  indre  of  mtge  of  the  sd  nominal 
reversion  {g)  thby  reserved  of  the  sd  term  created  by  the  sd 
indre  of  lease  "] ;  To  hold  the  same  Unto  the  sd  B.,  his  exs,  Haben- 

ads,  and  assns,  for  the  residue  of  the  sd  term  for  wch  the  ^ 

.  To  trans- 

same  premes  were  demised  [assned]  by  the  hinbfe  recited  fez«e. 

indre  of  mtge  [and  for  all  the  este  and  intt  of  the  sd  A.  in 

the  sd  nominal  reversion  reserved  by  the  same  indre  of  the 

sd  term  created  by  the  sd  indre  of  lease]  subjt  to  such  right 

or  equity  of  redmon  as  afsd :  AND  THIS  INDRE  ALSO  Farther 

WITNETH  that  in  further  psuance  of  the  recited  agreemt  ^»^''«~^''- 

and  for  the  conson  afsd,  the  sd  A.  as  morl^^agee  (/)  doth  hby  Coyenant 

covt  with  the  sd  B.,  his  exs,  ads,  and  assns,  to  surrender,  p.  Jbr^^^' 

77,  "  at  the  cost  of  the  sd  B.,  his  exs,  ads,  or  assns,  the  sd  ^ol*!*- 

copyhd  or  customaryhd  hereds  and  premes  comprd  in  the 

hinbfe  recited  surrender  of  the day  of ,  To  the  To  use  of 

USE  of  the  sd  B.,  his  hrs  and  assns,  accdg  to  the  custom,  f^' 

&c.,   subjt  to  such  right  or   equity   of   redmon  as«  afsd, 

Declaron  of  trust  till  surrender  and  power  of  attorney,  p. 

81  (A)  (i).     In  witness,  &c. 

(/)  See  note  (J),  last  page. 

(^)  For  several  leases,  say  here  and  subsequently,  **  respive  nominal 

reversions,"  or,  "terms,"  or,  "indres  of  lease." 

(A)  If  the  mortgagor's  concunence  cannot  be  obtained,  the  mortgagee  As  to 
must  be  admitted  on  the  surrender  to  him  (as  to  which,  however,  see  the  traDsfers 

of  mort- 

(0  See  note  (a)  next  page.  *■**?  °' 

^  *^^*  copyholds. 
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III. 

FRioj.li.  TRANSFER  of  Mobtgage  of  Freeholds,  Leabe- 

HOLDSi  and  Copyholds  (6),  where  the  Mortgagor 
is  a  Party  and  has  Not  Incumbered  the  equity  of 
redemption^  and  where  a  New  Covenant  for  pay^ 
ment  and  Proviso  for  Redemption  and  New 
Powers  are  inserted  (c).    Variations /or  Several 


Copyhold  Act,  1887,  s.  1),  and  then  surrender  to  the  use  of  the  transferee, 
subject  to  the  mortgagor's  equity  of  redemption.  If  the  mortgagor  is 
willing  to  concur,  and  has  not  encumbered  the  equity  of  redemption,  the 
original  surrender  should  be  vacated,  and  a  new  surrender  taken  from  the 
mortgagor  to  the  transferee.  Having  regard  to  the  latter  alternative,  a 
covenant  that  the  mortgagee  will  obtain  admittance  is  not  inserted  in  the 
text,  but  is,  if  necessary,  implied.  If  there  has  been  no  surrender,  and  the 
mortgagor  does  not  concur,  the  following  assignment  of  the  benefit  of  the 
covenant  to  surrender  must  be  substituted  for  a  covenant  to  surrender  : — 

*'  The  sd  A.  as  mortgagee  doth  hby  assn  unto  the  sd  B.^ 
All  and  singb  the  sd  copyhd  or  customaryhd  hereds  and 
premes  by  the  hinbfe  recited  indre  of  mtge  eovted  to  be 
surrendered,  Togb  with  the  benefit  of  the  sd  covt  for  the 
surrender  of  the  sd  premes,  with  full  power  to  sue  thron  in 
the  name  or  names  of  the  sd  A.,  his  exs  or  ads,  and  all 
other  powers  and  means  necy  for  enforcg  the  pformce 
of  the  same,  To  hold  the  same  premes  Unto  the  sd  B., 
his  hrs  and  assns,  subjt  to  such  right,"  &c.,  as  in  the  text. 

(a)  If  the  mortgage  is  to  several,  add,  if  need  be,  joint  account  clause 
p.  37  ;  but  as  the  Conv.  Act,  1881,  s.  61,  applies  to  transfers  to  several  on 
a  joint  account,  that  clause  may  in  general  be  omitted  as  in  an  original 
mortgage  ;  see  p.  37,  note. 

Notice  of  the  transfer  must  be  given  to  the  mortgagor.  As  to  whether  it 
is  necessary  for  the  transferee  to  inquire  if  the  full  amount  stated  in  the 
mortgage  was  in  fact  paid  :  see  Bickerton  v.  Walker^  31  Ch.  D.  151. 

Where  there  have  been  Intermediate  dealings  with  the  mortgage,  and 
there  are  deeds  affecting  it  which  relate  to  other  property  and  are  not 
handed  over,  an  acknowledgment  of  the  right  to  production  should  be 
inserted  in  the  transfer  :  see  p.  63. 

(b)  See  as  to  enfranchisement,  the  Copyhold  Act,  1887,  s.  1. 

As  to  (c)  It  has  been  the  usual  practice  in  this  case  to  arm  the  mortgagee  with 

giving  new  ^^^^  poweis  as  in  an  original  mortgage,  if  it  is  sufficiently  certain  that  the 

powers  in     ^^i^;y  gf  redemption  has  not  been  incumbered.    Where  brevity  is  desired, 
a  tran&xor. 
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tTan$ferorB  or  tran$feree$,  for  the  ca$e  of  the  Mort-  »■«•  «i. 
aAGES  being  DEAD(d),  and  where  the  mortgagor 
receivee  a  Further  Adyancr  (e). 

Parties,  A.,  mtgee,  1 ;    B.,  mtgor,  2 ;    K.,  transferee,  8. 
Recite  the  lease,  dkc,  and  mtge  as  in  the  last  Prec,  and  noticg  Raeiub. 


the  old  powers  may  be  lelied  on,  the  deed  in  that  caae  following  the  form  of 
the  next  precedent,  or  if  new  powers  are  preferred,  the  statutory  powers  of 
sale,  Ac  (as  to  which,  see  pp.  22,  43,  and  54,  notes),  may  be  relied  on,  but 
for  this  purpose  a  clause  expressly  incorporating  them  must  be  inserted,  as 
the  deed  might  be  held  to  be  a  transfer  only,  and  not  a  '*  mortgage  "  within 
the  Cony.  Act,  1881,  s.  19. 

As  to  making  the  transfer  by  endorsement  on,  or  annexation  to,  the  mort- 
gage, see  p.  215,  note. 

Although  a  deed  such   as   that  in  the  text,  creating  a  new  equity  of  As  to  the 
redemption,  and  giving  new  powers,  constitutes  in  effect  a  new  mortgage,  stamp  on 
it  is  chargeable  with  stamp  duty  as  a  transfer  only,  see  the  references  in  "°^  ^ 
p.  217,  note.  *~^*''- 

(d^  If  the  mortgagee  be  dead,  his  personal  representative,  and  also  as  to  Variations 
freeholds,  if  he  died  before  1882  (see  p.  216,  note,  and,  as  to  copyholds,  in  where 
the  cases  mentioned  in  that  note),  his  heir  or  devisee  will  be  a  party.    The  mortgagee 
recitals  will  be  the  same  as  those  indicated  on  p.  216,  note,  with  the  ad-  *•  "®*"* 
dition  of  a  recital  of  the  admission  of  his  customary  heir  or  devisee,  if  such 
has  been  taken.    The  heir  or  devisee  will  grant  the  freeholds  as  tnutoe 
at  the  request  of  the  personal  representative  and  of  the  mortgagor  ;  and  if 
the  mortgagee  has  been  admitted,  will  as  trustoe  ftt  the  like  request 
concur  in  the  covenant  to  surrender.     The  personal  representative  will 
as  mortragM  assign  the  mortgage  debt  and  the  leaseholds  at  the  request 
of  the  mortgagor. 

The  variations  for  the  case  of  the  transferors  or  transferees  being  trustees  YarUtioos 
will  be  as  indicated  above,  p.  217,  note.  where 

(e)  This  Precedent  can  readily  be  adapted  to  the  case  of  the  mortgagor  transfcroni 
receiving  a  further  advance  on  the  occasion  of  the  transfer.    Instead  of  the  ®r  trans- 
recital  of  the  agreement  for  the  transfer,  say,  "  And  WHAS  the  sd  K.  t^^^towT 

has  agi'd,  at  the  request  of  the  sd  B.,  to  pay  to  the  sd  A.  the  Variations 

sd  sum  of  £ ,  and  to  lend  to  the  sd  B.  the  farther  sum  ^^^^ 

of  £ upon  havg  such  transfer  as  is  hinafter  contd  of  the  receives  a 

sd  mtge  debt  of  £ and  intt,  and  the  sees  for  the  same,  ^^^^ 

and  upon  havg  the  repay mt  of  the  sd  sum  of  i* ,  the 

further  advce,  and  intt  seed,  and  of  the  sd  sum  of  £ ,  tlie 

origl  debt,  and  intt  further  seed,  in  mner  hinafter  appearg." 

After  the  assignment  of  the  debt  the  following  clause  should  be  added  : — 
**  And  it  is  hby  ngrd  that  the  benefit  of  the  [power  of  sale, 
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PRBC.   LTI. 


Wit- 

nesseth. 


AasigD- 
ment  of 
mortgage 
debt. 

And 
interest. 

And 
powers. 


also,  as  in  Prec.  XLVI.,  the  power  of  sale  and  other  protons  for 
secgpaymt  of  the  mtge  moys  (a) ;  Surrender  ofcopyhds,  Vol.  I., 
p.  874  [and  admittce,  Vol.  I.,  p.  872,  addg  at  the  end  of  the  form, 
*'  savg  the  rights  of  all  psons  intted  in  the  equity  of  redmoii 
of  the  sd  premes  "];//*  JR.  w  not  the  origl  mtgor,  recite 
shortly  the  devolan  of  title  to  the  equity  of  redmon,  or  say^ 
"  And  whas  the  equity  of  redmon  of  the  sd  freehd,  leasehd, 
and  copyhd  premes  comprd  in  the  sd  indre  of  mtge  is  now' 
vested  in  the  sd  B. ;  '*  Psnt  state  of  mtge  debt,  all  intt  havg 
been  pd,  p.  6  ;  Agreemt  for  transfer  and  further  advce,  p.  7  ; 
NOW  THIS  INDRE  WITNETH  that  in  psuance  of  the 

recited  agreemt,  and  in  conson  of  the  sum  of  £ now  pd 

to  the  sd  A.  hy  the  sd  K.  at  the  request  of  the  sd  B.,  Rect, 
the  sd  A.  as  mortgagee  at  the  request  of  the  sd  B.,  hoth  hby 

assn  unto  the  sd  K.  (6)  All  that  the  sd  ppal  sum  of  £ 

so  owing  to  the  sd  A.,  upon  the  secy  of  the  hinbfe  recited 
indre  of  mtge,  of,  &c.,  as  hinbfe  mentd,  And  all  intt  hence- 
forth to  become  due  for  the  same :  And  the  benefit  of  tlie 
power  of  sale  (c)  and  all  other  powers,  remedies,  and  sees. 


and  all  other]  powers,  remedies,  and  sees  contd  in  or  given 
by  the  hinbfe  recited  indre  of  mtge  for  securg  or  recoverg 

the  sd  ppal  sum  of  £ ,  the  origl  debt,  and  intt,  shall 

extend  and  be  applicable  so  as  to  be  a  further  secy  for  the 

sd  sum  of  £ ,  the  further  advce,  and  intt,  as  if  the  sd  sura 

of  £ had  formed  pt  of  the  ppal  moy  seed  by  the  hin- 
bfe recited  indre,  and  hinbfe  assned  to  the  sd  K.,  his  exs, 

ads,  and  assns."  See  also  Precedent  XLVI.  The  proviso  for  redemp- 
tion  and  the  power  of  sale,  if  any,  will  extend  to  the  agg^gatc  amount  of 
the  original  debt  and  farther  advance. 

(a)  It  is  sometimes  convenient,  where  the  mortgagor  is  a  i>artj,  to  give 
the  description  of  the  parcels  in  the  operative  part  as  in  a  new  mortgage, 
see  2  Dav.  Prec,  part  2,  p.  782,  note.     In  that  ca.se  the  property  may  be 

referred  to  in  the  recital  of  the  mortgage  as  *'  the   hereds  intd  to  be 

hby  granted.** 

(h)  As  to  the  enactment  in  the  Conv.  Act,  1881,  s.  15  (as  amended  by  the 
Conv.  Act,  1882,  s.  12),  making  it  obligatory  on  a  mortgagee,  if  required,  to 
transfer  the  debt  and  secuiity  to  a  third  person  instead  of  reconvcymg.  see 
p.  17,  note. 

(r)  This  will  keep  alive  the  old  iwwer  of  sale.  Young  v.  Ifohfrt*,  15  Bcav.  558. 
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contd  in  or  given  by  the  sd  indre  of  mtge  for  securg  or  pmc-  "'« 
recoTerg  the  sd  ppal  sum  and  intt.  To  hold  the  same  Unto  Haben- 
the  sd  K.,  his  exs,  ads,  and  assns,  absolutely ;  AND  THIS  *™°*' 
INDRE  ALSO  WITNETH  that  in  further  psuance  of  the  ^i^' 
recited  agreemt  and  for  the  conson  afsd,  Covt  by  B.  with  K.  Further 
for  paymt  of  ppal  on  the  next  day  for  paymt  of  intt  (d) ,  p.  9 ;  and  witneaaeth. 
inU  after  default,  p.  10 ;  AND  THIS  INDRE  ALSO  WIT-  S^^* 
NETH  that  in  further  psuance,  &c.,  and  for  the  conson  ™*"^ 
a&d,  the  sd  A.  as  mortgagee  («),  at  the  request  of  the  sd  B.,  ^j^^d,. 
doth  hby  grant,  and  the  sd  B.  as  beneficial  owner  (e)  doth  Gnntof 
hby  grant  and  confirm,  unto  the  sd  K.,  freehd  peels  by  frwi»oW«- 
referee  to  the  mtge  as  in  last  Prec,  or  if  thought  desirable,  set 
them  out  at  length,  as  in  an  origl  mtge ;  To  hold  the  same  Haben- 
Unto  and  to  the  use  of  the  sd  K.,  his  hrs  and  assns,  free  .    ' 

'  ^  '  To  trans- 

from  all  right  or  equity  of  redmon,  under  or  by  virtue  of  the  feree  sab- 
hinbfe  recited  indre  of  mtge,  but  subjt  to  the  provo  for  j^^^^JJ^j^^oT 
redmon    hinafter    contd:    AND    THIS    INDRE   ALSO  wdemp. 
WITNETH   that   in   further   psuance,  &c.,  and  for  the  **'°^ 
conson  afsd,  the  sd  A.  as  mortgagee  (e),  at  the  request  of  the  witneaseth. 
sd  B.,  doth  hby  assn,  and  the  sd  B.  as  beneficial  owner  (e)  Auign- 
doth  hby  assn  [or  if  the  mige  was  by  deviise,  demise],  and  leaseholds, 
confirm  unto  the  sd  K.,  Leasehd  peels  by  referee  to  mtge  as  in 
last  Prec,  or  if  thought  pper  by  refce  to  lease  as  in  origl  mtge ; 
Habendum  to  K.,  as  in  origl  mtge,  free  from  the  old  and  subjt 
to  neiv  provo  for  redmon  as  above ;  Provo  for  redmon,  p.  18, 
form  m. ;  If^  the  mtge  was  by  demise  insert  declaron  of  trust 
by  B.  of  nominal  reversion  ofleasehds  and  power  of  attorney, 
p.  82  :  AND  THIS  INDRE,  &c.,  if  there  has  been  no  sur-  Fnrthcr 
render,  or  a  surrender  but  no  admittce  on  the  mtge,  add  a  covt  ^^^'^^  • 
by  B.  as  beneficial  owner,  but  if  there  has  been  both  a  sur-  tosurren' 
render  and  admittce,  a  covt  by  A.  "as  mortgagee " (e),  and  by  ^if°^^' 
B.  **  as  beneficial  owner  "  (e),  with  "  K.,  his  exs,  ads,  and 
assns,*'  to  surrender  the  copyhds,  described  by  reference  to  the 


(d)  If  oonyenient,  the  days  for  payment  of  interest  may  be  altered. 

(e)  This  implies  a  coTenant  against  incumbrances  by  the  transferor,  and 
full  coTcnants  for  title  by  the  mortgagor,  see  p.  217,  note,  p.  65,  note,  p.  77, 
note  (O' 
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PKKo.  ha,  mig^  and  surrender,  as  in  the  last  Prec,  or,  if  thought  pper, 
by  a  new  descripon,  "  at  the  cost  of  the  sd  B.,  his  hrs,  exa, 
adsy  or  assns/'  ''  free  and  dischged  from  the  equity  of 
redmon  now  subsistg  thrin  by  virtue  of  the  hinbfe  recited 
indre  of  mtge  and  surrender,  [and  admittce]  but  subjt, 
Ac. ;  "  Condon  for  makg  void  the  surrender,  p.  19,  form  v. ; 
Declaron  of  trust  hy  B,  or  by  A.,  as  the  case  may  be,  till  sur^ 
render,  p.  81;  Covt  to  insure  and  repair  if  appropriate, 
p.  42,  and  power  of  sale,  p.  28,  or,  if  the  statutory  powers 
are  relied  on,  in  lieu  of  the  covt  to  insure  and  power  of  sale, 

Incorimn-  insert  the  foUotvg  clause :  "  And  it  is  hby  agrd  that  the 
powers  of  sale  and  insurce  and  apptg  recers  conferred  on 
mtgees  by  statute,  and  the  provons  subsidiary  or  incidenttil 
thto,  shall  apply  to  these  psnts,  and  to  all  the  sd  mtged 
premes,"  and  add  the  covt  supplemental  to  the  statutory 
provons  for  insurce,  p.  45.  Provo  keepg  alive  power  of  sale 
in  origl  mtge,  p.  80  (a),  Mtgee's  indemnity  clause,  p.  61. 
In  witness,  &c. 


tion  of 

statutory 

powen. 


PREC.   LIU. 


Lin. 

TRANSFER   of  Mortgage   oJ  Freeholds,  Lease- 

holds,  and  Copyholds  (b),  ivherc  the  Mortgagor 

is  a  Party,  and  has  Incumbered  the  equity  of 
redemption,  and  there  has  been  a  Previous  Trans- 
fer. Variations  for  Several  Transferors  or 
Transferees  (c). 

Parties,  A.,  mtgee,  1 ;  B.,  mtgor,  2 ;  K.,  transferee,  8. 
Recitala.     Recite  the  lease,  &c.,  and  mtge,  as  in  Prec.  LII. ;  Transfer  of 


(a)  See  Boyd  v.  Pctrie,  7  Ch.  385. 
(ft)  See  Copyhold  Act,  1887,  s.  1. 

((*)  The  Tariations  where  the  transferors  or  tranBferees  are  trustees,  will 
be  as  indicated  in  p.  217,  note. 
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mtge  to  A.  settg  out  the  transfer  of  the  debtj  the  covt,  if  any^  '"«?.  «•"!. 
for  paymty  the  convce  of  the  mtged  ppty^  with  the  prove ,  if  any^ 
for  redmoriy  and  noticg  any  new  powers  given ;  Surrender^  if 
^^y»  of  copyhds  on  the  occasion  of  the  transfer ^  p.  6,  mutatis 
mutandis  ;  Psnt  state  of  mtge  debt,  somt  intt  being  due,  p.  6  ; 
Agreemtfor  transfer,  p.  6,/orm  xvi.;  NOW  THIS  INDRE  Wit- 
WITNETH  that  in  psuance  of  the  recited  agreemt,  Conson,  "*^*'- 
p.  8,  Assnmt  of  mtge  debt,  as  in  last  Prec,  saying,  "  indres  Aarign- 
of  mtge  of,  &c.,  and  transfer  of,  &c.,  resply,"  a$id,  "  all  intt  debt, 
due  and  to  become   due  for  the  same "  ;    AND    THIS  Further 
INDUE  ALSO  WITNETH,  &c.,  eovt  by  B.  for  paymt  of^^' 
ppal  on  next  day  for  paymt  of  intt,  with  intt,  "  as  from  the  forpay- 

day  of now  last  past,"  i.e.,  the  last  day  up  to  wch  "*^*' 

intt  was  pd,  p.   9,  and  intt  after  default,  p.   10 ;   AND  Further 
THIS  INDRE  ALSO  WITNETH,  &c.,  grant  by  A.,  of^^^^' 
freehds  and  assignmt  of  leasehds,  [and  of  his  or  their  intt  in  Msign- 
the  nominal  reversion  of  leasehds,']  and  habendum,  as  in  last  "*" 
Prec,  except  iliat  B.  will  not  join  in  the  grant  and  assignmt, 
wch  wiU  be  expd  to  be  made  at  his  request,  and  except  that  the 
ppty  wiU  be  described  as  that  wch  was  conveyed  by  the  previous 
transfer  instead  of  the  origl  mtge,  and  except  that  the  old 
equity  of  redmon  will  be  preserved  as  in  Prec.  LL :  AND  ^P'^^ 
THIS  INDRE  ALSO  WITNETH,  &c.,  the  sd  A.,  at  the  "" 
request  of  the  sd  B.,  doth  hby  covt  with  the  sd  K.,  his  exs,  ^^j^^.* 
ads,  and  assns,  That  he  the  sd  A.,  or  his  hrs  will  forthwith,  at  gagee  to 
the  costs  of  the  sd  B.,  his  hrs,  exs,  ads,  or  assns,  procure  him-  mj^ 
self  or  themselves  to  be  admitted  tenant  or  tenants  of  the  w>d  anr- 
sd  copyhd  or  customaryhd  hereds  and  premes  comprd  in  the  copyholds 
hinbfe  recited  indre,  &c.,  the  previous  transfer,  and  the  sur- 
render of,  &c. :  And  will  forthwith  after  such  admittce,  at 
the  like  costs,  well  and  effectually  surrender  the  same,  con- 
tinue covt  to  surrender,  as  in  Prec.  LI.  (d) :  And  further  ^^^  >»  the 
that  in  the  meantime,  and  until  such   surrender  shall  be  to  hold  pre- 
made,  the  sd  A.,  his  hrs  and  assns,  will  stand  seised  of  the  ^Tf  a'^ 

'  '  '  tmstfor 

same  premes  in  trust  for  the  sd  K.,  his  hrs  and  assns,  subjt  transferee. 


(d)  As  to  the  mode  of  transfer  of  copyhold«i,  fee  p.  219,  note  (A). 
K.E. — VOL.  II.  q 
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I'Mc.  uii.  to  such  right  or  equity  of  redmon  as  is  now  subsistg  thrin 
GoTensnt    AS  ^fsd ;  Covt  by  B,  tvith,  *'  K.,  his  exs,  ads,  and  assns,  that 
by  mort-     jjg^  thesd  B.,  his  hre,  exs,  or  ads,  will  on  demand  repay  to 
repay         the  sd  K.,  his  hrs,  exs,  ads,  or  assns.  All  and  eveby  sum 
by°trM«-    ^'  sums  of  moy  wch  he  or  they  may  pay  in  respt  of  the 
feree  for     admission  of  the  sd  A.,  his  hrs  or  assns,  to  the  sd  copyhd 
'^^'^  premes,  and  the  subsequent  surrender  by  him  or  them, 
accdg  to  the  covt  hinbfe  contd,  With  intt  thron  at  the  rate 
afsd  from  the  time  or  times  of  paymt,  and  that  in  the  mean- 
time the  same  moys  and  intt  shall  be  a  chge  on  all  the  sd 
mtged  premes."     In  witness,  &c. 


LTV. 

PRKo^iT.  ADMITTANCE  of  a  Mortgagee  to  Copyholds  (a),  pre- 
paratory to  a  Transfer. 

Manor  of |     ^j^^ ^       ^ 

Coy  of ) 

lUcitois.         Whas  on  the day  of ,  A.,  mtgor,  of,  &c.,  one  of 

Surrender,  the  copyhd  tenants  of  the  sd  manor,  came  before  me,  X. 
[deput}']  steward  of  the  sd  manor,  and  did  out  of  court  sur- 
render into  the  hands  of  the  lord  of  the  sd  manor,  peels,  to 
the  use  of  B.,  mtg^e,  of,  &c.,  his  hrs  and  assns,  accdg  to  the 
custom  of  the  sd  manor  by  and  under  the  rents,  fines 
[heriots],  suits,  and  services  due  and  of  right  accustomed 
for  the  same,  subjt  to  a  condon  for  makg  void  the  same  sur- 
render on  paymt  by  the  sd  A.,  his  hrs,  exs,  ads,  or  assns,  to 

the  sd  B.,  his  exs,  ads,  or  assns,  of  the  sum  of  £ ,  with 

intt  for  the  same  at  the  rate  thrin  mentd  on  a  day  now  past : 

State  of      And  whas  the  sd  sum  of  £ with  some  intt  remains  due 

Zhir^    to  the  sd  B. ;  NOW  BE  IT  REMEMBERED  that  on  the 

(a)  See  Copyhold  Act,  1887,  s.  1. 
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day  first  above  mentd  the  sd  B.  came  before  me,  the  sd  X.,  pmw-lit. 
[deputy]  steward  of  the  sd  manor  out  of  court,  and  prayed  Memonn- 
to  be  admitted  tenant  to  the  sd  hereds  so  surrendered  to  his  ^^^ 
use  as  afsd,  of  wch  sd  hereds  the  lord  of  the  sd  manor,  by 
me  the  sd  X.,  granted  seisin  by  the  rod.  To  hold  the  same 
Unto  the  sd  B.  and  his  hrs  at  the  will  of  the  lord  accdg  to 
the  custom  of  the  sd  manor,  by  and  under  the  rents,  fines 
[heriots],  suits,  and  services,  due  and  of  right  accustomed 
for  the  same  :  And  so,  saving  the  right  of  the  lord  and  the 
right  of  all  psons  intted  in  the  equity  of  redmon  of  the  sd 
hereds  and  premes,  the  sd  B.  is  admitted  tenant  of  the  same, 
and  pays  to  the  lord  on  such  his  admittce  a  fine  certain  of 
£ f  and  his  fealty  is  respited. 


LV. 

CONDITIONAL  Surbendbr  of  Copyholds  by  Mobt- 
OAGOR  to  Transferee  of  mortgage.  Variations 
where  the  Surrender  is  made  by  a  Mortgagee 
who  has  been  admitted. 

Manor  of )  gg  jrj,  REMEMBERED  that  on  the 

Coy  of ) 

day  of ,  A.,  mtgor,  [B.,  mtgee']  of,  &c.,  a  customary 


niC.  KT. 


tenant  of  the  sd  manor,  came  before  me,  X.,  [deputy]  steward 

of  the  sd  manor,  and  in  conson  of  the  sum  of  £ pd  by 

C,  transferee,  of ,  to  B.,  of,  &c.,  by  the  diron  of  the  sd 

A.,  [to  the  sd  B.]  in  satisfon  of  all  ppal  moys  and  intt  seed 
to  the  sd  B.  by  a  condonal  surrender,  dated,  &c.,  of  the 
copyhd  hereds  hinafter  mentd,  [to  wch  sd  hereds  the  sd  A. 

[B.]  was  admitted  on  the day  of ]  did  out  of  court 

surrender,  &c.,  as  in  Prec.  IV.,  p.  79,  where  the  surrender 
is  by  the  mtgee,  instead  of  the  words,  "  and  also  subjt  to  a 
Condon,  &c,,*'  say,  "  Subjt  to  such  equity  of  redmon  as  is 
now  subsistg  in  the  sd  premes  by  virtue  of  the  a&d  condonal 
surrender  of  the day  of ." 

Q  2 
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LVI. 

Mio.  LTi.  STATUTORY  Transfer  o/ Mortgage  of  Freeholds 

or  Leaseholds  under  the  27tfi  section  of  the  Con- 
veyancing Act,  1881,  the  mortgagor  Not  joining. 
Variations  for  a  transfer  to  Trustees  (a). 

THIS  INDRE,  made  by  way  of  statutory  transfer  of 

mtge  the day  of 18 — ,  Between  A.,  mtgee,  of  the 

one  pt,  and  B.,  transferee^  of  the  other  pt,  supplemental  to 

an  indre  made  by  way  of  statutory  mtge  dated  the day 

of ,  18—,  and  made  between,  &c^  WITNETH,  that  in 

conson  of  the  sum  of  £ ,  now  pd  to  A.,  by  B.  (6),  being 

the  aggregate  amt  of  £ ,  mtge-moy,  and  £ ,  intt  due 

in  respt  of  the  sd  mtge,  of  wch  sum  A.,  hby  acknowes  the 
rect.  A.,  as  mortgagee  hby  conveys  and  transfer  to  B.,  the 
benefit  of  the  sd  mtge.    In  witness,  &c.  (c). 


As  to  tbe         (a)  This  Precedent  and  the  two  which  follow  are  in  the  forms  given  in  the 
statatorj      Conv.  Act,  1881,  schedule  III.  part  2,  which,  in  addition  to  their  ordinary 
forma  of      operation  as  implying  covenants  against  incumbrances  or  for  title,  as  the  case 
rS*0e     ™*y  ^'  *^^  ^^^  other  clauses  under  the  general  provisions  of  the  Act,  have 
^^^*     also  a  special  operation  as  defined  by  ss.  27  &  28.    It  must  be  particularly 
remembered  that  the  forms  can  only  be  used  where  the  original  mortgage 
was  a  "  statutory  mortgage  "  under  s.  26  (as  to  which  see  p.  83),  and  there- 
fore have  only  a  limited  operation  ;  and  they  apply  only  to  freeholds  and 
leaseholds.    Each  of  the  three  forms  operates  as  a  transfer  of  the  mortgage 
debt  and  the  mortgaged  property  :  the  second  form  also  operates  as  a  cove- 
nant for  payment  by  the  person  joining  as  covenantor,  or  by  each  of  such 
persons  jointly  and  severally  if  more  than  one  ;  and  the  third  form  operates 
not  only  as  a  "  statutory  transfer,"  but  also  as  a  *'  statutory  mortgage,"  so  as 
to  have  effect  accordingly  under  s.  26  ;  but  not  so  as  to  be  liable  to  any 
increased  stamp  duty  by  reason  only  of  its  being  designated  a  mortgage  ;  as 
to  which,  see  p.  221,  note.    These  statutory  forms  may  be  varied  or  added  to 
as  circumstances  require,  see  s.  27.    The  forms  are  expressed  as ''supple- 
mental "  to  the  mortgage,  but  may  be  varied  so  as  to  be  made  by  endorse- 
ment.   See  the  schedule,  part  2  (C.). 

(If)  If  the  transferees  arc  trustees,  say  here,  *'  out  of  moys  belonging 
to  them  on  a  jt  acct."      The  other  alterations  will  be  merely  the  sub- 
stitution of  the  plural, 
(c)  Notice  to  be  given  to  the  mortgagor. 
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Lvn. 

STATUTORY  Transfer  of  Mortgage  of  Freeholds  ^hk-.  tvn. 
and  Leaseholds  under  the  27th   section  of  the 
Conveyancing    Act,    1881,    the    Mortgagor   trr 
Other  Person  joining    to    Covenant  for   Pay-' 
MENT  (d). 

THIS   INDRE,  made  by  way  of  statutory  transfer  of 

mtge  the day  of ,  18 — ,  Between  A.,  mtgee^  of 

the  first  pt,  B.,  covtor,  of  the  second  pt,  and  C,  transferee, 
of  the  third  pt,  supplemental  to  an  indre  made  by  way  of 

statutory  mtge,  dated  the day  of ,  18 — ,  and  made 

between,  &c.,  WITNETH  that  in  eonson  of  the  sum  of 

£ ,  now  pd  to  A.  by  C.  {e),  being  the  mtge-moy  due  in 

respt  of  the  sd  mtge,  no  intt  being  now  due  and^  payable 
thron,  of  wch  sum  A.  hby  acknowes  the  rect.  A.,  as  mort- 
gagee, with  the  coneurrce  of  B.,  who  joins  hrin  as  covtor, 
hby  conveys  and  transfers  to  C.  the  benefit  of  the  sd  mtge. 
In  witness,  &c.  {/). 


LVIII. 

STATUTORY  Transfer  and  Statutory  Mortgage  fbiclyih. 
combined  under  the  27th  section  of  the  Conveyanc- 
iNG  Act,  1881  (d). 

THIS  INDRE,  made  by  way  of  statutory  transfer   of 

mtge   and  statutory  mtge  the  day  of  ,  18 — , 

Between  A.,  mtgee,  of  the  first  pt,  B.,  mtgor,  of  the  second 


(d)  See  note  (a)  to  last  f  onn. 
(«)  See  note  (V)  to  last  form. 
(/}  Notice  to  be  giyen  to  the  mortgagor  if  not  a  party. 
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viic.LTm.pty  and  C,  tranifereef  of  the  third  pt,  Riipplemental  to  an 

indre  made  by  way  of  statutory  uitge  dated  the day  of 

,  18 — ,  and  made  between,  &c. ;  Whas  the  ppal  sum  of 

£ only  remains  due  in  respt  of  the  sd  mtge  as  the 

mtge-moy,  and  no  intt  is  now  due  and  payable  thron ;  And 
WHAS  B.  is  seised  in  fee  simple  of  the  land  comprd  in  the 
sd  mtge  subjt  to  that  mtge ;  NOW  THIS  INDRE  WIT- 

NETH  that  in  conson  of  the  sum  of  £ now  pd  to  A. 

by  G.  (a),  of  wch  sum  A.  hby  acknowes  the  rect,  and  B.  hby 
acknowes  the  paymt  and  rect  as  afsd  (!>),  A.,  as  mortgagee, 
hby  conveys  and  transfers  to  C.  the  benefit  of  the  sd  mtge ; 
AND  THIS  INDRE "  ALSO  >VITNETH  that  for  the 
same  conson,  A.,  as  mortgagee,  and  accdg  to  his  este  and  by 
diron  of  B.,  hby  conveys,  and  B.,  as  beneficial  owner,  hby 
conveys  and  confirms  to  C.  All  that,  &c..  To  hold  to 
AND  to  the  use  of  C,  in  fee  simple  for  securg  paymt  on  the 

day  of  ,  18 — ,  of  (c)  the  sum  of  £ as  the 

mtge-moy,  with  intt  thron  at  the  rate  of per  cent,  per 

annum.     In  witness,  &c. 


FBicjux  TRANSFER  of  a  Mortgage  of  Freeholds  with  th€ 

concurrence  of  a  Sub-mortgagee,  the  mortgagor 
receiving  a  Further  Advance,  and  bringing 
Additional  Freeholds  into  mortgage. 

Parties,  A.,  mtgee,  1 ;  B.,  sxib-mtgee^  2 ;  C,  mtgor,  8 ;  D., 


(a)  See  note  (If)  to  Precedent  L VL,  as  to  the  case  of  a  transfer  to  trnstees. 
(V)  In  case  of  a  farther  advance,  insert  here,  "  and  also  in  COnson 

of  the  further  sum  of  £ now  pd  by  C.  to  B.  of  wch  sum 

B,  hby  acknowes  the  rect/' 

(c)  In  case  of  a  farther  advance,  insert  here  **  the   SUms  of  £      ■  - 

and  £ ,  makg  togr." 


"<s 


N 
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transferee^  4 ;  Recite  the  mtge  "  (hinafter  called  the  mtge)  "  as  '*"c-  "^ 
in  Prec,  LII. ;  And  whas  by  an  indre  dated^  &c.,  and  made,  JUeitals. 
Ac.  (binafter  called  the  snb-mtge)  for  the  conson,  &c.,  the  SvlMnort- 

sd  mtge  debt  of  £ seed  by  the  mtge  and  the  intt  thof  ****■ 

and  the  hereds  comprd  in  and  assured  by  the  mtge,  subjt  as 
to  such  hereds  to  such  equity  of  redmon  as  the  same  were 
subjt  to  by  virtue  of  the  mtge,  were  resply  assned  and 
conveyed  by  the  sd  A,  to  the  sd  B.  by  way  of  mtge  for 
securg  to  the  sd  B.,  his  exs,  ads,  and  assns,  the  sum  of 

£ ,  and  intt ;  State  of  mtge  debt  and  sub-mtge  debt,  all  intt 

pd,  p.  6.     Title  of  C.  to  addonal  freehds.     And  whas  the  Agree- 
sd  D.  has  at  the  request  of  the  sd  A.  and  C.  resply  agrd  to  "^"^ 

pay  the  sum  of  £ in  mner  hinafter  appearg,  and  to  lend 

to  the  sd  C.  the  further  smn  of  £ ,  upon  havg  such 

transfer  as  is  hinafter  contd  of  the  sd  mtge  debt  of  £ 

and  intt,  and  the  sees  for  the  same,  dischged  from  the  sub- 
mtge,  and  upon  havg  the  repaymt  of  the  sd  sums  of  £ 

and  £ ,  makg  an  aggregate  ppal  sum  of  £ ,  with  intt 

at  the  rate  hinafter  mentd,  seed  and  further  seed  resply  in 
mner  hinafter  appearg ;  NOW  THIS  INDRE  WITNETH  Wit- 
that  in  psuance  of  the  recited  agreemt  and  in  conson  of  the  ""^*  ' 

sum  of  £ ,  the  origl  mtge  debt,  now  pd  by  the  sd  D.  at 

the  request  of  the  sd  A.  and  C.  resply  in  mner  foUowg, 

namely,  the   sum  of  £ ,  pt  thof  to  the  sd  B.  in  full 

dischge  of  the  moys  owing  to  him  under  the  dub-mtge  as  afsd 

(the  rect,  &c.)>  and  the  sum  of  £ residue  thof  to  the  sd 

A.  (the  rect  and  paymt  in  mner  afsd  of  wch  respive  sums 

makgtogr  £ the  sd  A.  doth  hby  acknowe)  and  in  conson 

of  the  sum  of  £ ,  the  further  advce,  now  pd  by  the  sd  D.  to 

the  sd  C.  (the  paymt  and  rect  resply  of  wch  sums  of  £ 

and  £ ,  makg  the  aggregate  sum  of  £ ,  the  sd  C. 

doth  hby  acknowe),  the  sd  B.,  as  mortgagee,  at  the  request 
of  the  sd  A.  and  C,  resply  doth  hby  assn  and  rele,  and  the  Assign- 
sd  A.,  as  mortgagee,  at  the  request  of  the^-sd  C.  doth  hby  assn  JJ^J^^ 
and  confirm  unto  the  sd  D.  All  that  the  sd  ppal  sum  of  debt 

£ owing  upon  the  secy  of  the  mtge  as  hinbfe  mentd, 

and  all  intt,  &c.,  and  the  benefit  of  all  powers,  &c..  To  hold 


/ 


#' 
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FRBc.  Ml,  the  same  unto  the  ad  D.,  his  exs,  ads,  and  assns,  absolutely 

dischged  from  all  ppal  moys  and  intt  intd  to  be  seed  by  and 

from  all  claims  and  demands  under  the  sub-mtge,  Covi  by 

mtgor  for  paymt  of  aggregate  deht^  p.  9,  and  intt  after 

Further      default,  p.  10 ;   AND  THIS  INDRE  ALSO  WITNETH 

*  that  in  further  psuance,  &c.,  and  for  the  conson  afsd  the  sd 

B.y  as  mortgagee,  at  the  request  of  the  sd  A.  and  C.  resply, 

T^     Gi^inu^      ^Qth  hby  grant,  and  the  sd  A.,  as  mortgagee,  at  the  request  of 

the  sd  C.  doth  hby  grant,  and  the  sd  C,  as  beneficial  owner, 
doth  hby  grant  and  confirm  unto  the  sd  D.  peels,  by  referee 
to  mtgage,  or  if  desired  at  length,  see  Free,  LII.,  p.  228,  and  all 
other,  if  any,  the  hereds  wch  are  now  by  any  means  vested  in 
the  sd  A.  and  B.  or  either  of  them,  subjt  to  redmon  imder 
or  by  virtue  of  the  mtge  and  sub-mtge  resply ;  Habendum, 
dischged  from  the  sub-mtge,  and  all  moys  thby  seed  and  all 
claims  thrunder  and  free  from  all  equity  of  redmon  under  or 
by  virtue  of  the  mtge,  but  subjt  to  the  provo  for  redmon 
hinafter  contd.  Further  testatum.  Convce  by  C.  ofaddonal 
freehds  to  D,,  subjt  to  redmon,  p.  76.  Provo  for  redmon  on 
paymt  of  aggregate  loan  and  intt,  p.  17 ;  Provo  {if  any)  in 
mtge  for  redon  of  intt  to  extend  to  new  advce,  p.  208 ;  {^Powers 
in  orgl  mtge  to  extend  to  new  advce,  p.  211,  mutatis  mutandis; 
Power  of  sale  as  to  new  freehds,  p.  22  (a)] ;  Insures  clause  (if 
any)  in  mtge  to  extend  to  new  freehds,  p.  211,  or  if  none  insert 
the  clause,  if  required,  p.  42  ;  Mtgee^s  indemnity  clause,  p.  61. 
In  witness,  &c. 

(a)  Or  the  statutoiy  power  of  sale  (as  to  which,  see  p.  22,  note),  which 
would  apply  without  express  incorporation,  may  be  relied  on.  If  thought 
desirable,  a  new  power  of  sale,  extending  to  all  the  property,  may  be  inserted, 
in  which  case  the  clauses  in  this  bracket  will  be  omitted,  and  the  clause  in 
p.  221,  note  (O*  fnutatU  mutandis,  added. 


^^ 
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LX. 

TRANSFER  hy  Endorsement  of  Mortgage  of  Fbee-  fww.  "£• 

HOLDS,  Leaseholds,  and  Copyholds  (fc),  the 
Mortgagor  Not  being  a  Party  (c),  where  the  Mort- 
gagees are  Trustees  and  the  Trust  is  Not 
Disclosed,  ike  Transfer  being  made  on  the  Ap- 
pointment of  New  Trustees.  Variations  where 
there  is  a  Continuing  Trustee  (d). 

Parties,  A.  and  B.,  trees  and  mtgees,  1 ;  C,  D.,  and  E., 
new  trees  and  transferees,  2 ;  Recite  state  of  mtge  debt,  p.  6  :  Reciuk. 
And  whas  the  sd  C,  D.,  and  E.  have  become  entled  in^***/>^ 

(h)  See  Copyhold  Act,  1887,  8. 1. 

{e)  The  mortgagor  is  not  usoally  made  a  party  to  a  transfer  made  on  the 
appointment  of  new  trustees.  As  to  the  costs  of  a  transfer  made  in  the 
absence  of  the  mortgagor,  see  Re  Bad  cliff e,  22  Beay.  201. 

(<f)  If  there  is  a  continuing  trustee,  the  parties  will  be  A.,  retiring  Yariaiions 
trustee,  and  B.,  continuing  trustee,  1 ;  B.,  and  C.  and  D.,  n^w  trustees,  2  ;  the  ^?*'  ^^' 
mortgage  debt  will  be  assigned  by  A.  and  B.,  as  mortgagees,  ^  B.,  C,  and  ^^^ 
D.,  and  with  a  power  of  attorney  (if  deemed  expedient,  see  p.  218,  note)  to 
B.,  C,  and  D.,  to  use  the  names  of  A.  and  B. ;  the  freeholds  will  be  conveyed 

by  A.  and  B.,  as  mortgagees,  to  "  C.  and  D.,  To  the  use  of  B., 

C.,  and  D.,  their  hrs  and  assns  ;  "  and  the  leaseholds  will  beassigned 

by  A.  and  B.,  as  mortgagees,  to  ''  B.,  C,  and  D.,  their  exs,  ads, 

and  assns  ;  "  and  A.  and  B.,  as  mortgagees,  will  covenant  with  0.  and  d. 
to  surrender  the  copyholds  to  the  use  of  B.,  C,  and  D.  In  the  covenant  against 
incumbrances  which  is  implied  by  the  Ck)nv.  Act,  1881,  s.  7,  in  this  case  (see 
p.  218,  note),  B.,  the  continuing  trustee,  is  both  a  covenantor  and  covenantee 
(see  Vol.  I.,  p.  122)  ;  but  this  is  not  of  any  practical  importance  ;  under  the 
old  practice  the  express  covenant  would  have  been  by  A.  and  B.  with  C.  and 
D.  The  34th  section  of  the  Con  v.  Act,  1881,  enabling  the  trust  estate  to  be 
transferred  on  an  appointment  of  new  trustees  by  the  decli&ration  of  the 
appointor,  does  not  apply  to  legal  mortgages,  see  Vol.  I.,  p.  115  ;  and  even 
if  it  did  apply,  could  not  be  used  where  the  trust  is  not  disclosed.  See  the 
Precedent  of  an  appointment  of  a  new  trustee,  where  the  trust  funds  are 
invested  on  mortgage,  in  Vol.  I.,  p.  124,  and  as  to  the  mode  of  conveying 
the  trust  estate,  see  VoL  I.,  pp.  127, 141. 

This  form  may,  with  slight  modification,  be  adapted  to  the  case  of  a  transfer 
to  a  beneficiary  becoming  entitled  under  a  settlement  or  will  (compare  Pre- 
cedent LZVli.,  infra).  In  such  a  case  the  covenant  to  sorrender  will  be 
ezpzessed  to  be  at  the  cost  of  the  beneficiary. 

As  to  the  stamp  on  the  transfer  of  a  mortgage  on  the  appointment  of  new 
trustees,  see  the  Stamp  Act,  1870,  s.  78,  2  Dav.  Prec,  part  2,  p.  806,  note. 
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pRKo.  Lx.  equity  to  the  sd  ppal  sum  of  £ and  the  intt  now  due 

Agreement,  ft^d  henceforth  to  become  due  for  the  same  :  And  whas  the 
sd  A.  and  B.  have  agrd,  at  the  request  of  the  sd  C,  D.,  and 

£.,  to  execute  such  transfer  of  the  sd  ppal  sum  of  £ 

and  intt  and  the  sees  for  the  same  as  is  hinafter  contd.  The 
operative  clauses  will  be  similar  to  those  in  Prec.  LI.,  with  the 
various  for  an  endorsed  deed  indicated  in  p.  216,  note,  and 
except  that  the  conson  will  be,  "  in  conson  of  the  premes." 
In  witness,  &c.  (a). 


LXI. 

PRKJ.  LXI.    Transfer  of  Mortgage  of  Freeholds  by  Trustees  of 

Building  Society  (6). 

Parties,  A.,  B.,  and  C,  trees  of  Bldg  Society,  1 ;  D., 

Recitals,     mtgor,  2  ;  E.,  transferee,  3.     Recite  mtge  by  D.  to  trees  for 

securg  subscriptions,  dec,  accdg  to  the  rules.    And  whas  the 

sum  required  to  redeem  the  sd  hereds  and  premes  from  the 

hinbfe  recited  indre  of  mtge  is  £ and  no  more ;  And 

Agreement  ^^has  the  sd  E.  at  the  request  of  the  sd  D.  has  agrd  to  pay 

fer.  to  the  sd  trees  the  sd  sum  of  £ upon  havg  a  transfer  of 

the  sd  mtge  debt  and  the  intt  thof,  and  the  sees  for  the  same 
in  mner  hinafter  expd  ;  NOW  THIS  INDRE  WITNETH 

^^^Yi      ^^**  ^  conson  of  the  sum  of  £ to  the  sd  trees  pd  by  the 

sd  E.  at  the  request  of  the  sd  D.  (the  rect,  &c.),  the  sd 
trees,  at  the  request  of  the  sd  D.,  and  as  tmstees,  hby  assn 

Aaaign-      unto  the  sd  E.  the  sd  sum  of  £ to  wch  the  sd  Seciety 

debt.  ^^  entled  as  redmon  moy  as  afsd,  and  the  intt  henceforth  to 

become  due  for  the  same,  and  the  benefit  of  all  sees  for  the 

same.    Habendum,  to  E.,  his  exs,  ads,  and  assns,  absolutely* 

^'^f'^'r^  AND    THIS   INDRE    ALSO    WITNETH  that  for  the 

witneaseth. 

(a)  Notice  to  be  given  to  the  mortgagor. 
(h)  See  Prec.  XXIII.,  and  note  thereto. 
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conson  afsd  the  sd  trees  at  the  request  of  the  sd  D.,  and  '^xi- 1^^- 
as  tnuteee,  do  hrby  grant  unto  the  sd  E.  All  and  singr  Qntnt. 
the  hereds  and  premes  comprd  in  or  expd  to  be  conveyed  by 
the  hinbfe  recited  indre  of  mtge.  Habendum^  Unto  and  to 
THE  USE  OF  E.,  his  hrs  and  assns,  discbgd  from  all  right  or 
equity  of  redmon  now  subsistg  thrin  under  the  hinbfe  recited 
indre  of  mtge,  but  subjt  to  the  provo  for  redmon  hinafter 

contd.    Provo  for  redmon  on  paymt  of  the  sum  of  £ and 

intt,  see  p.  17.    In  witness,  &c. 


Lxn. 

Transfer  of  Mortgage  of  a  Reversionary  Interest  nwo.  Lzn. 
in  Personalty  and  Policy  of  Assurance  (c)  on 
the  mortgagor's  life^  the  mortgagor  receiving  a 
Further  Advance,  and  extending  the  security  to 
Future  Advances,  with  provisionsfor  Capitalizing 
Interest  in  arrear  and  charging  Compound 
Interest. 

Parties,  A,,  mtgee,  1 ;  B.,  mtgor,  2 ;  C,  transferee,  8 ; 
Recite  title  of  B.  to  reversionary  share  in  the  funds  comprd  in  Recitals. 
his  parents'  marrge  settlemt  subjt  to  their  life  intts ;  and  to  a 
policy  on  his  life,  p.  8 ;  Mtge  to  A.,  p.  4,  mutatis  mutandis, 
settg  out  also  the  declaron  oftnist  {if  any)  ofmoys  to  be  reced 
by  the  mtgee ;  State  of  mtge  debt,  no  intt  being  due,  p.  6 ; 
Agreemt  for  transfer  and  further  advce,  p.  7 ;  And  it  has 
been  further  agrd  that  such  arrangemt  as  is  hinafter  contd 
shall  be  entered  into  with  respt  to  the  capitalizg  of  intt  in 
arrear,  and  chging  intt  in  the  nature  of  compound  intt : 
NOW  THIS  INDRE  WITNETH  that  in  psuance  of  the  Wit- 
recited  agreemt,  conson  and  red  as  in  Prec.  LVIII.,  p.  230,  "*®^***- 
Assignmt  by  A.,  at  request  of  B.  to  C.  of  the  mtge  debt  and  Aasign- 

— — — —  ment  of 

(O  As  to  stamp,  see  Customs,  ace.,  Act,  1888,  s.  19,  making  the  assignment  ™<>/^Sa^ 
of  a  life  polic7  void  if  not  properly  stamped.  ^ 
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PBio.  utn.  f^ci  a$  in  Prec.  LII.,  with  the  addon  of  the  clause  in  note  (e) 

to  that  Prec,  p.  221 ;  Further  testaium^  Govt  by  B.  mth  C.  for 

paymt  of  aggregate  debt  and  intt  on  nextdayforpaymtofintt, 

and  future  advces^  p.  10 ;  and  intt  after  default,  p.  11 ;  AND 

Further      THIS  INDRE  ALSO  WITNETH  that  in  further  psuance 

witnesseth.  ^£  ^j^^  ^^  agreemt  and  for  the  consons  afsd  the  sd  A.,  as 

Aflsign-      mortgagee,  at  the  request  of  the  sd  B.,  doth  hbj  assign  and 

reversion    transfer,  and  the  sd  B.,  as  beneficial  owner,  doth  hby  assign 

and  policy,  and  Confirm  unto  the  sd  C,  All  the  pt,  share,  and  intt 

assned  by  the  hinbfe  recited  indre  of  mtge  of  and  in  the 

trust  moys,  stocks,  funds,  and  sees  thrin  mentd  and  of  and 

in  the  divids,  intt,  and  annual  produce  thof :  And  aj.so  the 

policy  of  assurce  and  moys  comprd  in  or  mtged  by  the  same 

indre  :  And  all  other  the  premes  thrin   compd  or   thby 

assnged :  [And  all  and  singr  other,  if  any,  the  pts,  shares, 

and  intts  whatsr  to  wch  the  sd  B.  is  or  may  become  en  tied 

of  and  in  the  sd  trust  moys,  stocks,  funds,  sees,  and  premes 

or  any  pt  thof,  or  of  and  in  the  divids,  intt,  and  annual 

produce  thof] ;   And  the  full  benefit  of  the  powers  and 

provons  in  the  sd  indre  of  mtge  contd  with  respt  to  the 

recovery,  rect,  or  obtaing  posson   of  and  givg  rects  and 

dischges  for  the  sd  mtged  premes  or  orwise  in  relon  thto : 

Haben-       To  HOLD  the  same  Unto  the  sd  C,  his  exs,  ads,  and  assns, 

^^^'         dischged  from  all  equity  of  redmon  under  the  sd  indre  of 

mtge,  but  subjt  to  the  provo  for  redmon  hinafter  contd, 

Provo  for  redmon,  ^,  19,  on  paymt  of  aggregate  debt  and  future 

advces  and  intt;  Add  if  desired  new  covts  by  B.  with  C  to 

keep  up  the  policy,  p.  41,  and  a  new  power  of  sale,  p.  28,  or 

clause  incorporatg  the  statutory  power,  see  Prec.  LII.,  p.  224, 

with  provo  keepg  alive  the  old  power,  i^,  80,  extended  to  future 

advces ;  or  add  agreemt  that  powers  in  orgl  mtge  shall  extend 

Proviso  for  to  ncw  and  futurc  advces,  p.  221,  note  {e),  mutatis  mutandis : 

Uou  ot^  Provd  always  and  it  is  hby  agrd  that  in  case  any  half-yrly  or 

interest,      other  paymt  of  intt  upon  the  moys  for  the  time  being  owing 

on  this  secy  (inclusive  of  any  further  sum  wch  may  be  advced 

or  pd  or  become  owing  as  afsd,  and  of  any  intt  which  may  be 

added  to  ppal  by  virtue  of  this  present  provo),  or  any  pt  thof 
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resply,  shall  remain  unpd  for days  after  the  same  shall  '"o^mox. 

become  due,  the  intt  so  in  arrear  shall  be  added  to  the  ppal 
mojs  for  the  time  being  owing  on  this  secy,  and  bear  intt 
after  the  rate  afsd  from  the  half-yrly  day  when  the  same 
became  due  in  the  same  mner  as  if  the  intt  so  in  arrear  were 
a  farther  advce  made  by  the  sd  C,  his  exs,  ads,  or  assns,  to 
the  sd  B.,  his  exs,  ads,  or  assns  on  such  day,  so  that  the 
amt  of  the  ppal  moys  hby  seed  may  accumulate  to  the  extent 
of  the  intt  wch  may  remain  in  arrear  as  afsd  in  the  way  of 
compound  intt  by  the  half-yrly  addon  of  intt,  and  the  covt 
on  the  pt  of  the  sd  B.  hinbfe  contd  for  the  paymt  of  the  ppal 
moys  and  intt  hby  seed  shall  extend  to  all  addons  to  the  sd 
ppal  moys  arisg  from  such  capitalized  intt  and  the  intt  to 
accrue  due  thron,  and  the  sd  mtged  premes  shall  stand 
chged  thwith  accdly ;  [And  it  is  hby  agrd  that  for  the  sakeof  Advances 
convenience  any  further  advce  by  the  sd  C.  to  the  sd  A.  (other  ©n  days  ap* 
than  paymts  made  for  keepg  up  or  renewg  the  sd  policj')*  ^^^^  ^^^ 
shall  be  made  on  the  half-yrly  days  hinbfe  appted  for  the  ^te^  ° 
paymt  of  intt  under  this  secy,  and  shall  be  in  sums  of  not 

less  than  £ at  any  one    time]  :    Provd  always  that  Tranafepw 

nothing  hrin  contd  shall  in  anywise  be  deemed  to  render  it  bound  to 
obligatory  on  the  sd  C,  his  exs,  ads,  or  assns,  to  make  any  "^^  ***' 
further  advce  or  paymt  to  or  on  acct  of  the  sd  B.,  his  hrs, 
exs,   ads,  or  assns:   Mtgee's  indemnity  clause,  p.  61.     Ix 
WITNESS,  &c.  (a). 


yances. 


Lxni. 

TRANSFER   by   Supplemental   Deed  of  Mortgage  o/prbclxhi. 
Freeholds  Preparatory  to  a  Consolidation  Deed. 

Parties,  A.,  mtgee,  1;  B.,  mtgoVy  2;  C,  transferee,  3; 
intd  to  be  read  as  supplemental  or  annexed  to  an  indre 


(a)  Notice  to  be  given  to  the  trnsteea  of  the  reversionaTy  interest,  and  the 
insurance  office;  see  p.  104,  note.  As  to  consolidation  deeds,  see  Elph, 
Introd.  Conv.,  3rd  ed.,  196. 
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PKK.I.XIII.  dated.  Sec,  and  expd,  &c.,  being  a  mtge  of  freehd  hereds, 
situate,  Slc,  for  securg,  &c.  (hinafter  called  the  mtge)  : 
Recite  state  of  mtge  debt,  all  intt  havg  been  pd,  p.  6  ;  Agreemt 
for  transfer,  p.  6,  form  xvi. :  NOW  THIS  INDRE  WIT- 
NETH  that  in  psiiance  of  the  recited  agreemt,  conson,  p.  8, 
transfer  of  the  mtge  debt  and  future  intt  with  the  benefit  of 
the  power  of  sale  and  other  sees  as  in  Prec.  LIL  :  AND 
THIS  INDRE  ALSO  WITNETH,  Ac.,  Grant  by  A.  at 
request  of  B.  of  freehds  to  C,  sxfbjt  to  redmon^  dtc,  as  in 
Prec,  LII.    In  witness,  &c. 


PESO.  LXIT. 


Recitals. 

Title  of 
nort' 
gagor  (a). 


LXIV. 

DEED  Consolidating  several  Mortgages  transferred 
to  a  person  who  pays  them  off,  a  Further  Advance 
being  made  to  the  Mortgagor. 

Parties,  A.,  vitgor,  1 ;  B.,  transferee,  2.     Whas  the  sd  A. 
is  seised  or  entled  for  an  este  in  fee  simple  in  posson  to  the 

and  hereds  first  and  secondly  hinafter  described  and 

and  hby  granted,  subjt  as  to  the  hereds  first  hinafter  described 

to  a  mtge  debt  of  £ and  intt  seed  by  an  indre  of  mtge 

dated  the day  of ,  and  subjt  as  to  all  the  sd  hereds 

hinafter  described  to  a  mtge  debt  of  £ and  intt  seed  by 

an  indre  of  mtge  dated,  &c.,  being  a  mtge  for  securg  the 

sum  of  £ and  intt,  and  such  fiirther  advces  as  are  thrin 

mentd,  but  all  intt  on  the  sd  sevl  ppal  sums  of  £ and 

£ has  been  pd  up  to  the  day  of  the  date  of  these  psnts : 

Agreement  And  WHAS  the  sd  B.  has  agrd  to  lend  to  the  sd  A.  the  sum 

for  loan. 


(a)  Where  there  are  several  prior  mortgages,  the  short  particulars  of  them, 
and  the  transfer  to  the  present  mortgagee  may  very  conveniently  be  given 
in  a  schedule  ;  in  which  case  this'  recital  of  the  mortgagoi-'s  title  and  the 
subeequent  recital  of  the  transfers  will  be  much  shortened  by  referring  to  the 
schedule.    Compare  the  next  Precedent. 
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of  £ ,  the  total  sum  now  advced,  upon  havg  the  repaymt  p»«-  "»▼* 

of  the  same  seed  in  mner  hinafber  appearg  :  And  whas  upon  Agreement 
the  treaty  for  the  sd  loan  it  was  agrd  that  the  sd  sevl  mtge  '^■"  *™"" 

debts  of  £ and  £ ,  makg  togr  £ ,  shd  be  pd  off 

out  of  the  sd  sum  of  £ ,  tlie  total  sum  now  ndvced,  and 

that  the  sd  sevl  mtge  debts  and  intt,  and  the  sees  for  the 
same,  shd  be  transferred  to  the  sd  B.  in  mner  hinafter 
mentd :  And  whas  in  pt  pformce  of  the  sd  agreemt  by  an  Transfer, 
indre  bearg  date  the  day  before  the  date  of  these  psnts,  and 
expd  to  be  made  between  C.  of  the  first  pt,  the  sd  A.  of  the 
second  pt,  and  the  sd  B.  of  the  third  pt,  after  recitals  by  wch 

it  appeared  that  the  sd  mtge  debt  of  £ ,  and  the  sees  for 

the  same,  were  then  vested  in  the  sd  C,  but  that  all  intt  on 

the  sd  sum  of  £ had  been  pd  up  to  the  date  of  the 

indre  now  in  recital, /ormai  recital  of  transfer  of  mtge  debt  of 

£ and  sees.  Vol.  7.,  p.  876,  the  transfer  being  taken  in 

the  farm  given  in  the  last  Prec ;  similar  recital  of  transfer  of 
the  other  mtge  debt  and  sees  :  NOW  THIS  INDRE  WIT-  Wit- 
NETH  that  in  further  psuance  of  the  recited  agreemt  and  ""*^*  * 

in  conson  of  the  sevl  sums  of  £ and  £ pd  to  the  sd 

C.  and  D.  resply  by  the  sd  B.,  at  the  request  of  the  sd  A., 

in  mner  afsd,  and  of  the  further  sum  of  £ now  pd  to  the 

sd  A.  by  the  sd  B.,  the  paymt  and  rect  in  mner  afsd  of  wch 

sd  sums  of  £ and  £ and  £ ,  makg  togr  the  sd 

sum  of  jB ,  the  sd  A.  doth  hby  acknowe,  Covt.  by  A.  for  Corenant 

paymt  of  total  sum  and  hitt,  p.  9 ;  and  intt  after  default^  ^^^^' 
p.  10  :  AND  THIS  INDRE  ALSO  WITNETH  that  in  p^rther 
further  psuance  of  the  recited  agreemts  and  for  the  conson  witneaseth. 
afsd  the  sd  A.,  as  beneflcial  owner,  doth  hby  grant  and  confirm  Grant, 
unto  the  sd  B.,  First,  peels  from  first  recited  mtge.  And  Parcels, 
secondly,  other  peels  in  secondly  recited  mtge ;  To  hold  all  Habcn- 
the  sd  premes  Unto  and  to  the  use  of  the  sd  B.,  his  hrs  ^' 

.  To  the  use 

and  assns,  subjt  to  the  sd  sees  for  the  sd  sevl  mtge  debts  of  of  trans- 
£ and  £ ,  wch  with  such  sees  have  been  transferred  ^^^^y^ 

'  as  to  keep 

to  the  sd  B.  as  afsd,  and  so  that  all  the  same  sees,  includg  alive  the 
the  respive  powers  of  sale  thrin  contd,  shall  continue  on  foot  nti^^' 
for  the  benefit  of  the  sd  B.,  his  exs,  ads,  and  assns,  and  for 
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pRio.  ixiv.  securg  to  him  or  them  the  whole  of  the  sd  ppal  sum  of 

£ ,  the  total  advce,  intd  to  be  hby  seed,  and  the  intt 

thron :  And  accdly  that  the  mtges  effected  by  the  sd  seyl 

indres  of,  &c.,  resply,  for  secnrg  the  sd  sevl  sums  of  £ 

and  £ and  intt,  shall  be  dischged   from  the  respive 

proYos  for  redmon  thrin  contd,  and  from  the  other  proTons, 
if  any,  thof  wch  may  be  inconsistent  with  the  provons  of 
these  psnts,  but  so  nevs  that  all  the  sd  premes  hby  granted 
shall  be  subjt  to  the  provo  for  redmon  hinafter  contd :  Proro 
for  redmon  on  paymt  of  aggregate  sum  and  intty  p.  17 ;  Govt 
to  insure  and  repair  if  appropriate,  p.  42  ;  Mtgee^s  indemnity 
clause 9  p.  61.     In  witness,  &c. 


LXV. 

PEKo.  LXV.  CONSOLIDATION    Deed,   Short  form,  where    the 

Original  Mortgagor  is  Dead,  and  a  Further 
Advance  is  made  to  the  Trustees  of  his  wiU. 

Parties,  A.  and  B.,  trees  of  mU  of  mtgor,  1 ;  C,  mtgee, 
"  hinafter  called  the  mtgee  wch  expression,  &c.,"  see  p.  71, 
Wit-  note,  2.     "WITNETH  that  in  conson  of  the  sevl  suras  the 

ncsscth.  amts  whof  are  specified  in  the  first  column  of  the  first  schdle 
hvto  being  resply  owing  by  the  este  of  X.  deced  on  the  sevl 
mtges  resply  made  by  the  sevl  indres,  the  dates  whof  and 
pties  whrto  are  specified  in  the  second  column  of  the  same 
schdle,  of  the  hereds  now  vested  in  the  sd  trees  as  trees  of  the 
sd  will  the  parlars  whof  are  contd  in  the  second  schdle  hrto, 
and  in  conson  of  the  mtgee  havg  this  day  at  the  request  of 
the  sd  trees  pd  to  the  sevl  psons  previously  entled  to  such 
mtge  debts  resply  the  amts  thof  resply,  and  havg  taken 
transfers  of  such  mtge  debts  and  of  the  sees  for  the  same 
resply  by  the  sevl  indres,  the  dates  whof  and  pties  whrto  are 
specified  in  the  third  column  of  the  sd  first  schdle  hrto  and  in 


Considera 
tion. 
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conson  of  the  sum  of  £ havg  been  pd  by  the  mtgee  to  '**«c-  "t^- 

the  sd  trees  for  the  pposes  of  the  este  of  the  sd  X.  deced  and 

the  due  admon  thof  the  pajmt  and  rect,  &c.,  They  the  sd 

trees  do  hby  jtly  and  sevlly,  (fee,  covt  for  paymt  of  the  Covcnint 

aggregate  debt  and  irUt  after  default^  pp.  9  and  10 ;    And  ment  (a). 

FUHTUEB  that  the  sd  hereds  and  premes  mentd  and  comprd 

in  the  sd  2nd  schdle  hrto  and  all  other^  if  any,  the  hereds 

and  premes  comprd  in  the  sd  sevl  indres  specified  in  the 

2nd  and  3rd   columns  of  the  1st  schdle  hrto   or  any  of 

them  shall  be  a  secy  for  the  paymt  to  the  mtgee  of  as  well  That  here- 

the  sd  sum  of  £ upon  the  exon  hrof  pd  to  the  sd  trees  ah^ji  j^ 

as  afsd,  as  also  of  the  sd  sevl  sums  of  moy  the  amts  whof  ■««ri*y  ^of 
are  resply  specified  in  the  1st  column  of  the  sd  1st  schdle  sum. 

hrto,  makg  togr  the  sd  aggregate  sum  of  £ hinbfe  covtd 

to  be  pd  and  the  intt  of  such  respive  sums,  and  that  the 
same  hereds  and  premes  shall  not  be  in  any  wise  redeemed 
or  redeemable  but  on  paymt  to  the  mtgee  of  the  whole  of 

the  sd  aggregate  ppal  sum  of  £ and  intt  for  the  same 

accdg  to  the  covt  in  that  behalf  hinbfe  contd :   Provo  for  Proviao  for 
redman  and  reconvce  of  "  the  premes  hinbfe  expd  to  be  hby  ^i©^^ 
chged,"  "  To  the  use  of  the  sd  trees,  their  hrs  and  assns, 
upon  the  trusts  then  subsistg  or  capable  of  taking  effect 
thrin  under  the  sd  will,'*  on  paymt  by  "  the  said  trees,  their 
hrs,  exs,  ads,  or  assns  '*  [other  usual  mtge  covts,  dtcJ] :  Provd  Mortga- 
ALWAYS  and  it  is  hby  agrd  and  decld  that  the  remedies  of  ^^^^' 
the  mtgee  under  the  sd  sevl  mtge  sees  mentd  in  the  first  camula- 
schdle  hto  and  these  psnts  shall  be  cumulative  and  not  ^^^' 
mutually  restrictive.     In  witness,  &c. 

[First  schdle  of  mtges,  dc.,  in  8  columns.'] 
[Second  schdle  ofpcelsJ} 


(a)  Trnstees  would  not  usoally  covenant  for  payment  unless  they  are 
beneficially  interested ;  if  they  do  not  coyenant,  a  clause  excluding  personal 
liablUty  should  be  added,  as  at  p.  101,  gnpra. 


K.E. — ^VOL.  II. 
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LZVI. 

PEW?.  LXYi.         TRANSFER  of  a  Mortgage  to  a  Trustee  so  as  to 

keep  it  on  foot  for  the  benefit  of  a  Tenant  for  Life 
who  pays  it  ojf,  Part  of  the  property  having  already 
been  Reconveyed  (a). 

Parties^  A.,  mtgee,  1 ;  B.,  tenant  for  life,  2 ;  C,  tree,  8. 

Recitals.  Recite  mtge,  p.  4 ;  Settlemt  of  equity  of  redmon  under  wch 
B.  is  tenant  for  life,  Vol.  I.,  p.  877 ;  Reconvce  of  pt  of  the 

A^reemeut.  hereds  /  State  of  mtge  debt,  p.  6 ;  And  whab  the  sd  B.  is 
desirons  of  payg  off  the  sd  mtge  debt,  and  of  havg  the  same 
assned  to  the  sd  C.  as  a  tree  for  him  the  sd  B.,  so  as  to 
keep  the  same  on  foot  as  a  subsistg  chge  on  the  hereds 
remaing  subjt  thto,  and  the  sd  A.  has  at  his  request  agrd  to 
accept  paymt  of  the  sd  ppal  sum,  and  to  exte  such  transfer 

Wit-  accdgly:  NOW  THIS  INDRE  WITNETH  that  in 
psuance  of  the  recited  agreemt,  conson,  red,  the  sd  A.,  as 

Assign^      mortgagee  at  the  request  of  the  sd  B.,  doth  hby  assign  and 

Mortiafle    ^^^^fer  unto  the  sd  C,  The  sd  ppal  sum  of  £ ,  with 

debt.  the  intt  henceforth  to  accrue  due  thron,  and  the  full  benefit 
of  every  covt  and  provon  contd  in  the  sd  indre  of  mtge,  and 

Haben-      aU  other  sees  for  the  same  :  To  hold  the  same  Unto  the 

dum. 

To  trustee  ®^  ^''  ^®  ®^®'  ^^^'  ^"^^  assns,  In  TRUST  for  the  sd  B.,  his 
In  trust  ^^^f  ^^9  ^^^  assns,  as  his  or  their  own  moys,  and  to  be 
for  tenant  assned  and  disposed  of  as  he  or  they  shall  direct,  and  in  the 

meantime  to  be  kept  on  foot  as  a  subsistg  chge  for  his  and 
IhlJS^th  ^^^  benefit  upon  the  hereds  subjt  thto :  AND  THIS 
^'  °""  •  INDRE  ALSO  WITNETH  that  in  further  psuance  of  the 

recited  agreemt,  and  in  conson  of  the  premes,  the  sd  A., 
Qrant.        as  mortgagee,  at  the  request  of  the  sd  B.,  doth  hby  grant 


(a)  Compare  the  Piecedent  of  an  assignment  of  a  legacy  to  a  trustee  for 
the  tenant  for  life,  Vol.  I.,  p.  626.  As  to  the  failure  of  the  tenant  for  life  to 
keep  down  the  interest,  as  affecting  his  right  to  require  the  mortgagee  to 
transfer  the  mortgage  debt  and  premises  to  a  third  person,  under  the  Cony. 
Act,  1881,  8. 16,  see  Aldermtv.  Elgey^  26  Ch.  D.  667. 
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unto  the  sd  C,  All  and  singb,  the  messes,  lands,  tenemts,  ^«»q«  "▼!. 
hereds,  and  premes,  comprd  in  and  assured  by  the  hinbfe  Fkzcek. 
recited  indre  of  mtge  of,  &c.,  except  such  pt  or  pts  thof  as 
were  conveyed  and  reled  by  the  hinbfe  recited  indre  of  the 
day  of ,  And  (by  way  of  convce  and  not  of  excep- 
tion) all  other,  if  any,  the  hereds  now  remaing  vested  in  the 
sd  A.,  subjt  to  redmon  under  or  by  virtue  of  the  sd  indre 
of  mtge,  To  hold  the  same  Unto  and  to  the  use  of  the  sd  J**«»- 
C,  his  hrs  and  assns,  Nevs  in  trust  for  the  sd  B.,  his  hrs  to  um  of 
and  assns,  and  to  be  conveyed  and  disposed  of  as  he  or  they  tn»tee  in 
shall  direct,  but  subjt  to  the  equity  of  redmon  subsistg  in  tnut  for 

the  same  premes  upon  paymt  of  the  sd  sum  of  £ and  ^**"* '®' 

the  intt  thof.    In  witness,  &c. 


PRIC. 

Lxrii. 


LXVII. 

TRANSFER  {endorsed)  of  Equitable  Mortgage  hy  - 

Deed,   the  transferors  being    Trustees  and  the     

transferee  the  Beneficiary  (i). 

Parties^  A.  and  B.,  equitable  mtgees,  I ;  C,  transferee^  2. 

Whas  the  within  mentd  sum  of  £ remains  owing  on  Recitab. 

the  secy  of  the  within  written  indre  of  equitable  mtge  with 

intt  thron  from  the day  of last :  And  whas  the 

sd  C.  has  become  entled  in  equity  to  the  sd  mtge  debt  and 
intt,  and  is  desirous  of  havg  the  same,  togr  with  the  sd  secy, 
transferred  to  him  in  mner  hinafter  expd.     NOW  THIS  ^»*- 
INDRE  WITNETH  that  in  conson  of  the  premes  the  sd  '''^^^' 
A.  and  B.,  as  mortgees,  at  the  request  of  the  sd  C,  do  hby  Aasign- 

assn  unto  him  the  sd  C.  All  that  the  sd  ppal  sum  of  £ 

seed  by  the  within  written  indre  of  equitable  mtge,  and  the 
intt  now  due  and  henceforth  to  become  due  for  the  same  : 
ToGR  with  the  deeds,  evidces,  and  writgs  mentd  in  the 

(ft)  Compare  Precedent  LX.,  p.  233. 

R  2 
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PRSO. 
LXVII. 


Haben- 
dum. 


schdle  to  the  sd  indre  of  mtge,  and  the  benefit  of  the  covt 
or  undertkg  by  the  sd  X.  thrin  contd  for  the  exon  of  a 
formal  or  legal  mtge  for  securg  the  sd  ppal  sum  and  intt 
and  orwise  and  all  other  sees  for  the  same  ppal  sum  and 
intt :  To  hold  the  same  unto  the  sd  X.,  his  exs,  ads,  and 
assns  absolutely.     In  witness,  &c.  (a). 


PRKO. 
LXVIIJ. 


LXVIII. 

TRANSFER  under  Hand  only  of  an  Equitable 
Mortgage  created  by  deposit  of  Deeds  and  Agree- 
ment (6).     A  short  form  by  endorsement 

I,  the  within-named  A.,  mtgee,  do  hby  assn  unto   B., 

transferee,  of,  &c.,  the  within  mentd  sum  of  £ ,  with 

the  intt  thron,  as  from  the day  of last,  and  hence- 
forth to  become  due,  Togr  with  the  within-mentd  deeds 
and  writgs,  And  with  the  benefit  of  the  chge  and  undertakg 
by  the  within-named  C,  mtgor,  in  the  within- written 
memdum  contd :  And  I  undertake  that  I,  my  exs  or  ads, 
will,  if  required,  exte  and  deliver  to  the  sd  B.,  his  exs,  ads, 
or  assns,  at  his  or  their  cost,  such  formal  and  effectual 
transfer  by  deed  of  the  sd  ppal  sum  and  intt,  and  the  sees 
for  the  same,  in  such  form  and  with  such  provons  as  may 

be  reasbly  required.     As  witness  my  hand  this day 

of . 


(a)  Notice  to  be  given  to  the  mortgagor. 

(ft)  See  Precedent  XL.,  p.  192.  Where  the  original  agreement  was  not 
under  seal,  a  transfer  in  this  form  would  probably  suffice,  but  the  stamp 
would  be  the  same. 
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LXIX. 


TRANSFER  of  Registered  Bill  op  Sale  of  chattels,  >»»wjlxix. 
the  MoBTGAGOB  joining  to  Covenant  for  payment 
only  {d). 

Pasties,  A.,  mtgee,  1 ;  B.,  mtgor,  2 ;  C,  transferee,  8  ;  Recitals, 
supplemental  to  an  indre,  dated,  &c.  (hinafter  called  the  sd 
bill  of  sale) ;  Recite  state  of  mtge  debt,  agreemt  for  transfer, 
p.  6.  NOW  THIS  INDRE  WITNETH  that  in  psuance,  Wit- 
&c,,  and  in  conson,  &c.,  assignmt  of  debt,  p.  218.  AND 
THIS  INDRE  FURTHER  WITNETH  that  in  psuance, 
&c.,  and  for  the  conson  afsd  the  sd  A.,  as  mortgagee,  at  the 
request  of  the  sd  B.,  doth  hby  assn  (e)  unto  the  sd  C,  All 
AND  siNGB  the  fixtures,  furniture,  fittgs,  stock-in-trade, 
goods,  chattels,  effects,  and  premes  comprd  in  or  now  subjt 
or  hrafter  to  become  subjt  at  law  or  in  equity  to  the  sd  bill 
of  sale,  habendum  to  C.  subjt  to  equity  of  redmon,  p.  15,/orm 
ni.;  Govt  by  B,  with  C.  for  paymt  of  ppal  and  intt,  pp.  9 
and  10,  mutatis  mutandis.    In  witness,  &c. 


LXX. 

RECONVEYANCE  by  Mobtgageb  in  Fee  of  Free-  pbec.  lxx. 
HOLDS,   by  Endorsement   on  or   Annexation  to 
the  Mortgage.     Variations   where  Recitals  are 
Omitted  (/). 

Parties,  A.,  mtgee,  1 ;  B.,  mtgor,  2 :  Recite  state  of  mtge  Recitals. 
debt,   all  intt    being  pd,   p.  6 :    And    whas  the  sd   B.  is  Intention 

* ^    ^  '    ^ ^ to  pay  off. 

(d)  See  note  on  the  Bills  of  Sale  Acts,  p.  149,  et  feq,  A  transfer  of  a  bill 
of  sale  does  not  require  registration,  Home  v.  Hu^he*,  6  Q.  6.  D.  676 ;  Ex 
parte  Turqnand,  14  Q.  B.  D.  636. 

(/)  The  grantor  only  covenants  for  payment,  and  is  not  made  to  join  in 
the  assignment  of  the  chattels  as  a  confirming  party,  lest  his  so  doing  should 
give  rise  to  the  contention  that  the  deed  is  a  nevi  bill  of  sale,  so  as  to  be 
obnoxious  to  the  Act  of  1882. 

(/)  As  to  reconveyanoeB,  see  2  Dav.  Prec.,  part  2,  pp.  276  et  9eq.;  Elph.  As  to  en- 

Intiod.  Conv.  202  et  aeq,,  3rd  ed.  If  there  has  been  a  transfer,  the  reconveyance  dormng  or 

may  be  endorsed  on  the  transfer  :  if  endorsement  is  not  convenient  (as  it  *n"***'*K 

rcconvfiV' 
would  not  usually  be  unless  the  parties  have  the  same  solicitor),  recitals  may  ^^^ 
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Wit- 
neaseth. 


PEBo.  Lxx.  desirous  of  payg  off  the  sd  ppal  sum  of  £ ,  and  of  havg 

the  within-mentd  hereds  and  premes  reled  and  reconveyed  in 

YariAtion.  mner  hinafter  expd ;  or,  *'  Whas  all  ppal  moys  and  intt  wch 
were  at  any  time  owing  on  the  secy  of  the  within- written  indre 
have  been  fully  pd  off  and  dischged,  as  the  sd  A.  doth  hby 
admit,  and  the  sd  B.  is  desirous  of  havg  the  within-mentd 
hereds  and  premes  reled  and  reconveyed  in  mner  hinafter 
expd  "  :  NOW  THIS  INDRE  WITNETH  that  in  conson 

of  all  intt  on  the  sd  sum  of  £ havg  been  pd  as  afsd, 

and  of  the  sum  of  £ now  pd  by  the  sd  B.  to  the  sd  A, 

the  rect  whof  is  hby  acknowed  as  being  in  fuU  dischge  of 
all  ppal  moys  and  intt  seed  by,  or  now  owing  under  the 
within-written  indre,  [or,  if  the  repaymt  of  the  mtge  moy  is 
recited,  say,  in  conson  of  the  premes],  the  sd  A.  aa  mort- 

Qnuit        gagee  doth  hby  grant  and  rele  unto  the  sd  B.,  All  and 

Parcel«.  siNGR  the  hereds  and  premes  comprd  in  or  assured  by  the 
within-written  indre,   or  wch  are  now  by  any  means  (a) 


Variation 
where 
recital 
omitted. 


As  to 
statutory 
form  of  re- 
conveyance. 


Variation 
for  in- 
dosares, 


be  saTod  by  making  it  supplemental  or  annexed  to  the  mortgage  or  transfer,  as 
in  the  case  of  a  further  charge,  see  p.  206,  note,  where  the  yariations  required 
in  that  case  are  indicated. 

If  the  deed  is  framed  without  recitals,  it  should  commence,  "  WIT- 
NETH that  in  conson  of  all  intt  on  the  within  mentd  sum  of 

£ havg  been  pd  up  to  the  date  of  these  psnts  and  of 

the." 

The  Cony.  Act,  1881,  contains,  in  the  3rd  Schedule,  part  III.,  a  short  form 
of  reconyeyance  (see  infra,  p.  254),  which  may  be  used  for  freeholds  or  lease- 
holds, where  the  mortgage  was  in  the  statutory  form  giyen  in  that  schedule  ; 
and  may  be  yaried  or  added  to  as  circumstances  require  ;  see  s.  29.  As  to 
the  use  of  the  statutory  forms,  see  p.  83,  note  ;  p.  228,  note. 

Where  the  mortgage  money  has  been  paid  but  no  reconyeyance  executed, 
the  mortgagor  becomes  from  the  date  of  payment  -a  tenant  at  will  to  the 
mortgagee  ;  and  the  legal  estate  of  the  latter  is  extinguished  by  adyerse 
possession  of  the  mortgagor  during  the  statutory  period  ;  Saiuis  to  Thomp- 
sorif  22  Ch.  D.  614.    As  to  reconyeyance  by  a  building  society,  see  p.  128,  note. 

As  to  the  stamp  on  a  reconyeyance,  see  the  Stamp  Act,  1870,  sched«  tit. 
"  MoBTGAGE  ;  "  2  Day.  Free.,  pt  2,  p.  301,  note. 

(a)  If  the  mortgage  is  an  old  one  and  there  may  haye  been  accretions  to  the 

property  arising  from  inclosures,  &c.,  say,  '*  or  wch  are  now  by  means 

of  any  inclosure,  exchange,  allotmt,  award,  or  orwise  vested, 
&c." 
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vested  in  the  sd  A.  subjt  to  redmon  by  virtue  of  the  same  ^"o-  "g 
indre.  To  hold  the  same  Unto  and  to  the  use  c^  the  sd  Hab«ii- 
B.,  his  hrs  and  assns  dnbjt  to  the  leases,  agreemts  for  leases  ^°™* 
and  tenancies  affectg  the  sd  respive  premes,  but  dischged  mortgagor 

froni  the  sd  sum  of  £ ,  and  the  intt  thron,  and  all  moys  *™«  ^«wn 

now  or  at  any  time  owing  on  the  secy  of,  and  from  aU  chges.  "'°'^- 
claims  and  demands  under  the  within-written  indre,   or 
orwise  howsr.    In  witness,  &c. 


BELEASE  by  Two  seta  of  Mortgagees  of  Copyholds  '»»c-  "xi. 
held  of   two    manors  from    Charges  created  by 
Conditional   Surrender,  and  by  Covenant  to 
Surrender. 

Parties,  A.,  B.,  and  C,  Jirst  mtgees,  1 ;  D.,  E.,  and  F., 
second  mtgees,  2 ;  G.  and  H.,  trees  of  mtgors  will,  8.     Recite  Recitals. 
first  mtge  by  covt  to  surrender,  VoL  I.,  p.  874 ;  and  condonal 
aui'render  psttant  thto,  p.  5 ;  Second  mtge  by  cor^t  to  surrender: 
And  whas  no  surrender  has  ever  been  made  in  psuance  of  No  surren. 
the  covt  contd  in  the  lastly  hinbfe  recited  indre  ;  Will  of  X.,  *'  ™ 
mtgor,  devisg  his  real  estate  to  G.  and  H,  in  trust,  and  apptg 
exs,  death  and  probate.  Vol,  I,,  pp.  882,  889 ;  State  of  mtge 
debts,  all   intt  pd,  p.  6 :   And  whas  the   sd  G.  and   H.,  Intention 
as  such  trees  as  afsd,  are  desirous  of  paying  off  the  sd 

sums  of  £ and  £ :  And  whas  satisfon  of  the  sd  Satiafac- 

condonal  surrender  to  the  sd  A.,  B.,  and  C.  is  intd  to  entered  ap. 
be  forthwith  entd   on    the    Court    rolls   of   the    respive 
manors  of  wch  the  sd  copyhld  hereds  are  held ;  NOW  Wit- 
THIS  INDRE  WITNETH  that  in  conson  of  the  sum  of ''*^*^' 
£ now  pd  by  the  sd  G.  and  H.  to  the  sd  A.,  B.,  and 


C,  and  of  the  sum  of  £ now  pd  by  the  sd  G.  and  H. 

to  the  sd  D.,  E.,  and  F.,  in  full  satisfon  of  all  moys  remaing 
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njfo.hxja.  due  to  the  sd  A.,  B.,  and  C,  and  the  sd  D.,  E.,  and  F, 

resply,  on  the  secy  of  the  sd  hinbfe  recited  indres  of  mtge 

resply  (the  rect^  Sec),  the  sd  A.,  B.,  and  C,  as  mGrtgagees, 

and  the  sd  D.,  E.^  and  F.,  as  mortgagees^  do  resply  hby 

Belease.      rele  unto  the  sd  G.  and  H.  as  such  trees  as  afsd  :  All  and 

Paiceli.      siNOR  the  customary  or  copyhd  hereds  and  premes  comprd 

in  the   sd  respive  hinbfe  recited  mtge  sees,  Habendum, 

Habendom  Unto  AND  TO  THE  USE  of  the  sd  G.  and  H.,  their  hrs  and 

^j^J^     assns,  to  the  intent  that  the  sd  G.  and  H.,  their  hrs  and 

Upon        assns,  may  henceforth  hold  the   sd   premes,   Upon   such 

trusts        TRUSTS  as  are  by  the  sd  will  of  the  sd  X.,  deced,  expd  Con- 
or will.  "^  1 

cemg  the  hereds  thby  devised,  or  such  of  the  same  trusts 

Free  from    as  are  now  subsistg  and  capable  of  taking  effect,  Dischged 
mortgages,  fj^^^^  ^jj  claims  and  demands  of  the  sd  A.,  B.,  and  C,  and 

the  sd  D.,  E.,  and  F.,  resply,  or  any  of  them,  by  virtue  of 
the   sd   respive  hinbfe  recited  sees,  or  orwise  howsr.     In 

WITNESS,  &c. 


pRBo,     WARRANT  to  enter  up  Satisfaction  on  a  Conditional 
''^*"'  Surrender. 

Manor  of \  I,  A.,  mtgee,  of ,  do  hby  admit  that  I 

Coy  of J  have  reced  all  ppal  moys   and  intt,   the 

paymt  whof  was  seed  to  me  by  a  condonal  surrender  dated 

the day  of by  B.,  mtgor,  of,  &c.,  of  certn  copj'hd 

or  customary  hereds,  situate,  &c.,  held  in  the  sd  manor ; 
and  I  authorise  and  direct  the  steward  of  the  sd  manor  to 
enter  satisfon  of  the  sd  condonal  surrender  on  the  rolls  of 
the  sd  manor,  and  for  so  doing  this  shall  be  his  sufft  warrant 

and  authority.    Dated  this day  of . 

(Signed)  A, 
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RECONVEYANCE    by  Independent    Deed  (a)  hy    ^^^^ 

several  Mortgagees  (Trustees)  of  Freeholds  to     

the  Heir  or  Devisee  of  the  mortgagor,  there 
having  been  a  Further  Charge  and  a  Transfer 
of  the  Original  Mortgage.  Variations /or  Part  of 
the  property  having  been  Sold  vnth  the  Concur- 
rence of  the  Mortgagees,  and  where  the  Prin- 
cipal has  been  paid  off  by  Instalments,  and  for  a 
Eeconveyancb  to  the  Uses  of  a  settlement  or  will. 

Parties,  A.,  B.,  and  C,  mtgees,  1 ;  D.,  heir  or  devisee  of 
mtgor,  or,  D.  and  E.,  trees  of  will  or  settleint,  and  grantees  to 
uses,  2.  Recite  mtge  by  K.  to  X.,  statg  the  convce  and  provo  Recitals. 
for  redmon,  and  settg  out  the  peels  at  length,  Vol.  I.,  p.  878  ; 
Further  chge,  Vol.  I.,  p.  876  ;  Transfer,  statg  the  assignmt  of 
the  debt,  the  convce  of  the  este,  and  the  new  provo  for  redmon 
{if  any),  and  if  any  of  the  transferees  have  died,  the  jt  acct 
clause  {if  any)  Vol.  I.,  p.  876  (b) :  And  whas  the  sd  K.  died 

(a)  The  reconvejance  might  be  endorsed  on,  or  made  supplemental  to  the 
transfer,  see  p.  245,  note  ;  in  which  case  the  recitals  up  to  and  including  the 
transfer  would  be  omitted. 

(J)  Where  part  of  the  property  has  been  sold,  add,  *'  AnD  WHAS  the  Variations 

sd  K.,  with  the  privity  of  the  sd  A,  B.,  and  C,  in  the  yr  of^lL^'^ 

sold  a  portion  of  the  hereds  comprd  in  the  sd  indres,  sold. 

of,  &c.,  the  mtge,  further  chge  and  transfer,  consistg  of  a 

piece  of  land  containg acres,  situate,  &c.,  to  Y.,  and  in 

the  yr  ,  with  the  like  privity,  sold  a  further  portion 

thof  consistg  of,  &c.,  to  Z.,  and  on  the  complon  of  the  sd 
sevl  sales,  the  sd  A.,  B.,  and  C.  joined  in  the  sevl  convces  of 
the  same  lands  and  hereds  to  the  respive  pchasers  thof,  but 
the  purchase  moys  payable  for  the  same  were  reed  by  the 

sd  K.,  except  as  to  £ ,  wch  was  paid  to  and  reced  by  the 

sd  A.,  B.,  and  C,  in  pt  dischge  of  the  ppal  sura  of  £ 

seed  by  the  sd  indres  of,  &c.,  the  mtge,  further  chge  and 
transfer,  whbv  the  same  was  reduced  to  £ ." 
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PMo.     on  the day  of intestate,  leavg  the  sd  D.  his  eldest 


L^xni. 


son  and  heir  at  law,  who  thrupon  became  entled  to  the 
^^^^^     equity  of  redmon  of  the  sd  mtged  premes ;  or  recite  will  of 
and  doTo-'  K.,  Bcttg  out  the  devise  of  the  equity  of  redmon  to  X).,  or  in 
equity  of    **^*  settlemt,  D.  and  E.  being  the  trees ;  death  and  probate ; 
redemp-     or  recite  strict  aetUemt,  D.  and  E.  being  the  trees  (a) ;  State 

i^  f       ^  ^^^  ^^^*  P*  ^'  /^^^^"^  ^^M  ^^*^  •  -^ND  WHAS  the  sd  D.  has 

to  pay  off.   [D.  and  E.  have]  agrd  to  pay  olBf  and  dischge  the  sd  mtge 

debt  [out  of  moys  in  their  hands  as  trees  of  the  sd  will, 

or,  "  settlemt/'  applicable  for  that  ppose],  and  has  [have] 

requested  the  sd  A.,  B.,  and  G.  to  rele  and  reconyey  the  sd 

Wit-  hereds  and  premes  in  mner  hinafter  appearg :  NOW  THIS 

nesseth.      ijjdujj  WITNETH  that  in  conson  of  the  sum  of  £ 

now  pd  by  the  sd  D.  [and  E.,  out  of  moys  in  their  hands  as 
such  trees  as  afsdj  to  the  sd  A.,  B.,  and  C,  in  full  dischge 
of  all  ppal  moys  and  intt  owing  on  the  secy  of  the  hinbfe 
recited  indres  of,  &c.,  the  mtge,  farther  chge,  and  transfer,  or 
any  of  them  (the  rect  whof  they  the  sd  A.,  B.,  and  C,  do 
hby  acknowe)  they  the  sd  A.,  B.,  and  C,  as  mortgagees,  do 

Variation         {a)  Where  the  principal  has  been  paid  off  by  instalments,  continue  from 

where  here  as  follows :—"  And  whas  the  sd  D.  has  [D.  and  E,  out 
by  ioBtai-  of  moys  in  their  hands  as  trees  of  the  sd  will  [settlemt]  applic- 
ments.        ^\q  f^j,  ^^X  pposc  have]  pd  to  the  sd  A.,  B.,  and  C,  the  sevl 

sums  of  £ and  £ on  the day  of ,  and 

day  of ,  in  pt  dischge  of  the  sd  mtge  debt,  and  has  Piave] 

pd  to  them  the  sum  of  £ ,  the  balce  thof,  on  the  exon 

of  these  psnts,  And  all  intt  on  the  ppal  moys  for  the  tune 
being  owing  on  the  secy  of  the  sd  indres  of  mtge,  further 
chge,  and  transfer,  up  to  the  date  of  these  psnts,  has  been 
fully  pd,  as  they,  the  sd  A.,  B.,  and  C,  do  hby  acknowe ; 
And  whas  the  sd  A.,  B.,  and  C.  have  agrd,  at  the  request 
of  the  sd  D.  [and  E.],  to  exte  such  rele  and  reconvce  as  is 
hinafter  contd :  NOW  THIS  INDEE  WITNETH,  that 
in  psuance  of  the  sd  agreemt,  and  in  conson  of  all  ppal  moys 
and  intt  seed  by  the  hinbfe  recited  indres  of  mtge,  fuilher 
chge,  and  transfer,  havg  been  fiilly  pd  and  satisfied  in  mner 
afsd,  &C." 
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resply  hby  grant  and  rele  unto  the  sd  D.,  or^  D.  and  £•»     '■■<'- 
AiiL  AND  siMGR  the  hereds  and  premes  comprd  in  or  assured      


by  the  hinbfe  recited,  indre,  &c.,  the  transfer  (a),  or  wch  are  Bel 
now  by  any  means  vested  in  the  sd  A.,  B.,  and  C,  or  any  ^*«««'^ 
of  them,  subjt  to  redmon  under  or  by  virtue  of  the  sd  indres 
of,  &c.,  the  mtgCy  further  chge,  and  transfer^  or  any  of  them, 
Habendum  to  D,  in  fee,  subjt  to  leases,  <£c.,  if  any,  dischged  Haben- 
from  claims  under  the  **  mtge,  further  chge,  and  transfer,  or  *"" 
any  of  them,"  as  in  Prec.  LXX.  [or.  Habendum,  Unto  the 
sd  D.  and  E.,  and  their  hrs,  subjt,  dc,,  and  dischged  as 
above.  To  the  uses,  upon  the  trusts,  and  subjt  to  the  powers 
and  provons  by  the  hinbfe  recited  will  of  the  sd  K.,  or, 
"  indre  of  settlemt  of,  &c.,"  decld,  or  expd,  concemg  the  sd 
premes,  or  such  of  the  same  as  may  be  subsistg  or  capable 
of  takg  effect  (6).]    In  witness,  &c. 


LXXI^. 

BECONVEYANCE  hy  Endorsement  of  Freeholds  pmo. 
and  Leaseholds  ichere  the  Mortgagee  and  _!!!' 
Mortgagor  have  both  Died  and  the  reconveyance 
is  by  the  Personal  Representatives  of  the  mort- 
gagee to  the  Trustees  of  the  Will  of  the  mort- 
gagor.  Variations  where  the  Mortgagee  died 
BEFORE  1882,  and  the  reconveyance  of  the  Free- 
holds is  by  the  Personal  rej^esentatives  of  the 
mortgagee  with  or  without  the  concurrence  of  his 
Heir  or  Devisees  (c). 

(a)  If  part  of  the  property  has  been  sold,  add, ''  save  and  except  SUch 

pts  thof  as  have  been  sold  and  conveyed  to  the  respive 
pchasers  thof,  as  hinbfe  mentd,  and  (by  way  of  convce  and 
not  of  exception),  all  other,  if  any,  the  hereds  wch  are  now, 

&c." 

(6)  Or, "  To  the  uses,  &c.,  to  wch  the  equity  of  redmon  of  the 
sd  premes  now  stands  limd  and  settled  under,  &c.,  or  orwise." 

(f)  By  the  Conv.  Act,  1881,  s.  30,  as  altered  by  the  Copyhold  Act,  1887, 
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pua.         Pabties,  a.  and  B.,  legal  psofud  repves  [and  devisees]  of 
'    mtgeey  1 ;  [C,  heir  of  mtgee,  2] ;  D.,  E.,  and  F.,  exars  of 

Becitalfl.  mtgoT^  8 ;  D.  and  E.,  trees  of  mtgor,  4.  Recite  will  of  H. 
mtgee,  apptg  A»  and  B.  exors  {and  devisg  mtged  estes  to 
them],  Death  and  probate,  Vol.  J,,  p.  889;  [or  death  of  H. 
intestate,  Vol.  J.,  p.  890,  [leavg  C,  his  heir  at  lawi]  admon  to 
A.  and  B.]  ;  Will  of  K.,  mtgor,  whby  he  devised  and  beqiied, 
''all  his  real  and  psonal  este,  includg  in  such  devise  and 
bequest  the  equity  of  redmon  of  the  hereds  and  premes 
comprd  in  the  within  written  indre,  unto  the  sd  D.  and  E., 
their  hrs,  exs,  ads,  and  assigns,  upon  the  trusts  in  the  sd 
will  mentd,  and  the  sd  testor  thby  appted  the  sd  D.,  E.,  and 
F.,  his  exs";   Death  of  testor  and  probate;  State  of  mtge 

Intention    debt,  p.  6;  And  whas  the  sd  D.  and  E.,  as  such  trees  as 

^^  °  *   afsd,  are  desirous  of  paying  off  the  sd  sum  of  £ ,  and 

havg  such  rele  and  reconvce  of  the  sd  mtged  premes  as  is 

Agreement  hinafter  contd :  And  whas  the  sd  D.,  E.,  and  F.,  as  such 

by  execu-  ... 

tore  of       exs  as  afsd,  have  agrd  to  jom  m  these  psnts  for  the  ppose 
to°^*^'  of  signifyg  their  assent  to  the  sd  bequest  of  the  leasehd 

Reconvey-    ^'  ^^'  ^^  ^^^  death  after  1881  of  a  sole  mortgagee  of  freeholds  or  copyholds 

ances  by      ^o  which  the  mortgagee  has  not  been  admitted,  or  an  estate  pur  autre  vie 

penonai       limited  to  the  heir,  the  legal  estate  vests  "  notwithstanding  any  testamentaij 

representa-  disposition,"  like  a  chattel  real,  in  the  personal  representatives  of  the  mort- 

tives  under  gagee,  who  are  therefore  the  proper  persons,  not  only  to  receive  and  give  a 

PuTCbLer    ^^^^*^^  ^or  the  mortgage  money,  but  to  reconvey  the  legal  estate.    It  is 

Act,  1874    conceived  that  if  tbe  mortgagee  were  to  make  a  specific  bequest  of  the  mort- 

and  Conv.    g^ge  debt,  together  with  the  mortgaged  estate,  the  executor  might  under 

Act,  1881.  this  section  assent  to  the  bequest  so  as  to  vest  the  legal  estate  in  the  legatee 

without  any  conveyance.    By  the  Copyhold  Act,  1887,  s.  45,  copyholds  to 

which  the  mortgagee  has  been  admitted  are  excepted  from  the  former  Act, 

and  vest  accordingly  in  the  heir  or  devisee,  who  most  therefore  reconvey  in 

cases  where  the  mortgagee  died  after  1882  ;  see  above,  p.  216,  note. 

If  the  mortgagee  died  before  1882,  the  case  would  be  within  the  Vendor 
and  Purchaser  Act,  1874,  s.  4  (which  is  repealed  by  the  above-mentioned 
section  of  the  Conv.  Act,  1881,  but  remains  in  force  as  to  persons  who  died 
before  1882),  whereby  the  personal  representative  is  enabled  on  redemption  to 
reconvey  freeholds,  or  copyholds  to  which  the  mortgagee  has  been  admitted, 
and  which  is  apparently  applicable  whether  the  mortgagee  died  before  or 
after  the  7th  August,  1874,  the  date  of  the  commencement  of  the  Act.  The 
efEect  of  this  enactment  is  that  either  the  personal  representative  or  the  heir 
or  devisee  can  reconvey  ;  but  it  appears  advisable  where  possible  to  join  both 
in  the  reconveyance,  both  to  avoid  questions  as  to  the  Act  applying,  and  to 
obtain  a  covenant  against  incumbrances  from  both. 
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premes  comprd  in  the  within  written  indre  :  NOW  THIS     fwk. 

INDRE  WITNETH  that  in  conson  of  the  sum  of  £ * 

upon  the  exon  hrof  pd  by  the  sd  D.  and  E.  as  such  trees  as  ^^*"^ 
afsd  out  of  moys  formg  pt  of  the  este  of  the  sd  testor  to  the 
sd  A.  and  B.,  the  rect  whof  is  hby  acknowed,  the  sd  A.  and 
B.  as  mortgagees  {a),  do  hby  grant  and  rele  [the  sd  C.  as 
trustee  (a),  by  the  direction  of  the  sd  A.  and  B.,  doth  hby 
grant,  and  the  sd  A.  and  B.  as  morl^^agees  (a)  do  hby  grant,  Gnat, 
rele,  and  confirm],  unto  the  sd  D.  and  E.,  All  and  singb  FreeholdB. 

the  freehd hereds,  &c.,  Peels  as  in  Prec.  LXX.,  {where 

the  reconvce  is  by  the  psonal  repves  only^  under  the  Vendor 

and  Pchaser  Act,  1874,  oinit  the  words,  "  vested  in  the  sd  A. 

and  B.,"]  Habendum  unto  and  to  the  use  of  D.  and  E.  in  fee  Habendum 

dischgedy  cfc,  as  in  Prec.  LXX.,  *'  Upon  the  trusts,  and  npon 

subjt  to  the  powers  and  provons  in  the  sd  recited  will  of  the  *"»*«• 

sd  K.,  decld  and  contd  of  and  concemg  the  real  este  thby 

devised  in  trust  as  afsd,  or  such  of  the  same  as  are  now 

subsistg  and  capable  of  takg  eflfect " ;  AND  THIS  INDRE  Further 

ALSO  WITNETH  that  for  the  conson  afsd  the  sd  A.  and  ^*'»«««*^- 

B.,  as  mortgagees  (a),  by  the  diron  of  the  sd  D.,  E.,  and  F. 

as  such  exs  as  afsd,  do  hby  assign  {if  the  mtge  was  by  demise  Anign- 

addy  surrender]  and  rele  unto  the  sd  D.  and  E.,  All  and  ™®°*- 

siNGR  the  leasehd  hereds  and  premes  comprd  in  or  assigned 

[demised]  by  the  within  written  indre,  or  wch  are  now  by 

any  means  vested  in  the  sd  A.  and  B.,  subjt  to  redmon  by 

virtue  of  the  same  indre  :  [/or  a  mtge  by  assignmt  say,  To  Habendum 

HOLD  the  sd  premes  hby  assned  Unto  the  sd  D.  and  E.,  ^^^  trustees. 

their  exs,  ads,  and  assns,  for  all  the  residue  now  unexpired 

of  the  term  of  yrs  granted  by  and  subjt  to  the  rent  and 

covts  by  the  lessee  reserved  by  and  contd  in  the  within 

recited  indre  of  lease  [/or  a  mtge  by  demise  omit  the  words 

in  the  precedg  bracket  and  say,  to  the  intent  that  the  term  of 

(a)  A  covenant  against  incambranccs  may  be  implied  by  making  the  per-  noyAnants 
sonal  representatives  convey  as  such,  or  as  mortgagees ;  see  the  Conv.  f^j  ^^je. 
Act,  1881,  B.  7  (1,  F.)>  Vol.  I.,  p.  426  ;  the  latter  expression  being  more 
correct,  if  they  join  also  as  devisees  of  mortgaged  estates.  The  heir  if  a  party 
may  convey  as  trustee  or  as  mortgagee  ^or  the  same  purpose,  the  former 
expression  being  more  appropriate. 
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pRio.     yrs  granted  by  the  within  written  indre  may  merge  in  the 

*    term  of  yrs  granted  by  the  within  recited  indre  of  lease  and 

become  extingaished,  and  that  the  sd  premes  may  hence- 
forth be  held  by  the  sd  D.  and  E.,  their  exs,  ads,  and 
assnsj  dischged,  Sec,  as  above,  upon  the  trusts,  dtc,  decld 
by  the  wUl,  ^'concemg  the  leasehd  premes  thby  bequed  in 
trust  as  afsd/'  as  above.    In  witness,  &c. 


LXXV. 

PE10.LXXT.         STATUTOEY  Ke-conveyance  of  mortgage  of  Free- 

holds  or  Leaseholds  under  the  29th  section  of  the 
Conveyancing  Act,  1881  (a). 

THIS  INDRE  made  by  way  of  statutory  re-convce  of 

mtge  the  day  of  ,  18 — ,  Between  A.  of,  &c., 

mtgee  or  transferee,  of  the  one  pt,  and  B.  of,  &c.,  mtgor,  of 
the  other  pt,  supplemental  to  an  indre   made  by  way  of 

statutory  [transfer  of]  mtge,  dated  the  day  of , 

18 — ,  and  made  between,  &c.,  WITNETH  that  in  conson 
of  all  ppal  moy  and  intt  due  under  that  indre  havg  been  pd, 
of  wch  ppal  and  intt  A.  hby  acknowes  the  rect,  A.  aa  mortgagee 
hby  conveys  to  B.,  All  the  lands  and  hereds  now  vested  in 
A.  under  the  sd  indre.  To  hold  to  (6)  and  to  the  use  of 

(fl)  See  p.  246,  note. 
Variations       C^)  For  leaseholds  mortgaged  by  assignment,  say,  "  To  HOLD  to  B., 

hSds^*  ^^®  ®^®'  ^^'  ^^^  assns  for  the  residue  now  unexpired  of  the 
term  of  yrs  granted  by  and  subjt  to  the  rent  and  covts  of  the 
lease  under  wch  the  premes  are  held,  dischged,  &c.,  as  in 
text,** ;  for  a  mortgage  by  demise,  say,  "  to  the  intent  that  the  term 
of  yrs  granted  [assned]  by  the  s^  indre  may  merge  in  the 
term  of  yrs  granted  by  the  lease  under  wch  the  premes  are 
held  and  become  extinguished,  and  that  the  premes  may 
hencefortli  be  held  by  B.,  his  exs,  ads,  and  assns  dischged, 
&c.,  as  in  text.** 
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B.  in  fee  simple,  dischged  from  all  ppal  moy  and  intt  seed  'Mc^mr. 
by  and  from  all  claims  and  demands  under  the  sd  indre. 
In  witness^  &c. 


I4XJL  VI* 

RECONVEYANCE  o/Part  of  property  in  Mortgage     pew 
on  Part;PAYMENt  of  Debt,  the  property  consisting    ""^^ 
of  a   Life    Estate   in  Realty,   and    Several 
Policies  on  the  mortgagor's  life  (c). 

Parties,  A.  &  B.,  mtgees,  1 ;  C,  mtgor,  2.     Recite  mtge  Recitali. 
of  mtgor's  life  este  in  realty  by  demise  for  99  yrs  if  he  shd  so 
long  live,  and  policies  on  his  life,  and  further  chge,  And  whas 

the  sum  of  £ has  since  the  exon  of  the  last  recited 

indre  been  pd  by  the  sd  C.  to  the  sd  A.  and  B.,  in  pt  (^ischge 

of  the  sd  aggregate  mtge  debt  of  £ ,  and  there  remains 

the  ppal  sum  of  £ togr  with  intt  thron  from  the 

day  of . last  owing  on  the  secy  of  the  sd  indres  of  mtge 

and  further  chge,  And  whas  the  sd  A.  and  B.,  at  the  request 

of  the  sd  C,  and  in  conson  of  the  sum  of  £ havg  been 

pd  in  redon  of  the  sd  mtge  debt  as  afsd,  have  agrd  to  exte 
such  rele  and  re-assignmt  of  pt  of  the  premes  comprd  in  the 
sd  indres  of  mtge  and  further  chge  as  is  hinafter  contd, 
NOW  THIS  INDRE  WITNETH  that  in  psuance  of  the  Wit- 
sd  agreemt  and  in  conson  of  the  premes  the  sd  A.  and  B.,  as  "^^^^  * 
mortgagees,  do  hby  surrender  and  rele  unto  the  sd  C,  peels,  Haben- 
To  hold  the  same  unto  the  sd  C.  and  his  assns  dischged  *^^°^' 

from  the  sd  mtge  debt  of  £ and  the  intt  thron  and  from 

all  the  moys  due  or  at  any  time  owing,  &c.,  and  to  the 
intent  that  the  sd  term  of  99  yrs  created  by  the  sd  indre  of 
mtge  shall  merge  and  be  extinguished  in  the  life  este  of  him 
the  sd  C.  in  the  premes,  AND    THIS    INDRE  ALSO  Further 

witneaseiL 
(/)  As  to  the  stamp,  sec  Vol.  I.,  p.  473,  note. 
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PBIO. 
LXXYI. 


Haben- 
drnn. 


WITNETH  that,  in  farther  psuance  of  the  sd  agreemt,  and 
for  the  conson  afsd,  the  sd  A.  and  B.,  as  mortgagees,  do  hby 
assign  and  rele  unto  the  sd  C,  All  that  policy  of  assurce, 
&c.,  To  HOLD  the  same  unto  the  sd  C,  his  exs,  ads,  and 
assus,  dischged,  &c.,  Provd  always  and  it  is  hby  decld 
that  nothing  hrin  contd  shall  prejudice  or  affect  the  secy  of 
the  sd  A.  and  B.,  their  exs,  ads,  and  assns,  under  the  sd 
indres  of  mtge  and  further  chge  upon  the  hereds,  policies, 
and  premes  remaing  subjt  thto  for  the  paymt  of  the  ppal 
moys  remaing  owing  to  them  as  afsd  and  the  intt  thron. 
In  witness,  &c. 


PRIO. 
LXXVII. 

Becitals. 


Intention 
to  pay  off. 


Wit- 
no8Beth. 

Reloaae. 


Habendum 
to  mort- 
gagor. 


Lxxvn. 

RECONVEYANCE  by  Mortgagee  o/ Personalty. 

Parties,  A.,  mtgee,  1 ;  B,,  mtgor,  2.  Recite  the  mtge, 
statg  the  convce  and  provo  for  rednion,  settg  out  the  peels  at 
length,  Vol.  I.,  p.  376 ;  State  of  mtge  debt,  p.  6 ;  And 
WHAS  the  sd  B.  is  desirous  of  payg  off  the  sd  ppal  sum  of 

M ,  and  of  ha  vg  the  sd  mtged  premes  reled  and  reassned  in 

mnerhmafterappearg:  NOW  THIS  INDRE  WITNETH, 
&c.,  conson  and  rect  as  in  Prec.  LXX.,  p.  246,  mutatis  mutan- 
dis, the  sd  A.  as  mortgagee,  doth  hby  assn  and  rele  unto  the 

sd  B.  All  and  singr  the and  premes  comprd  in  or 

assned  or  granted  by  the  hinbfe  recited  indre  of  mtge  of  the 

day  of ,  or  wch  are  now  by  any  means  vested  in 

the  sd  A.,  subjt  to  redmon  by  virtue  of  the  same  indre  :  To 
HOLD  the  same  premes  Unto  the  sd  B.,  bis  exs,  ads,  and 
assns,  dischged,  &c.,  as  in  Prec.  LXX.,  mutatis  mutandis. 
In  witness,  &c. 
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Lxxvin. 

ENDOBSED  Receipt  on  Discharge  of  E<)uitable 

Mortgage  (a). 

Ii  the  within  named  A.,  mtgee,  do  hby  acknowe  that  I 
have  this  day  reced  from  the  within  named  B.,  mtgor,  the 

smn  of  £ in  lull  dischge  of  all  ppal  moys,  intt,  and 

costs  seed  by,  and  all  claims  and  demands  under  the  within 

written  memdum  [indre] :  As  witness  my  hand,  this  

day  of . 


PIBC. 

Lzxnn. 


APPOINTMENT  of  Receiver  Contemporameouslt 

mih  the  mortgage  (b). 


PRIO. 
LXXIX. 


Parties,  A.,  mtgor,  1 ;  B.,  mtgee,  2;  E.,  recer,  3.  Recite  R«oitA]i. 
vitge  of  even  date,  p.  4,  statg  the  covt  for  paymt  of  ppal, 
and  intt  after  default,  the  convce  subjt  to  redmon,  and  any 
provons  such  as  the  provofor  redon  of  intt  on  punctual  paymt 
affectg  Hie  rate  or  time  of  paymt  of  the  intt,  and  any  provons 
for  keepg  up  fire  or  life  policies,  describg  the  peels  as,  "  the 
sevl and  hereds  situate  in  the  parishes  of ,  and 


coy  of 


a  parlar  and  rental  whof  is  set  forth  in  the 


schdle  hto " ;   And  whas   upon   the   treaty  for  the  mtge  Agree- 
ment. 

(a)  It  ia  conceived  that  a  mere  receipt  in  this  form  is  sufficient  to  dis-  Receipt  of 
chaige  an  equitable  mortgage  of  any  property,  whatever  may  be  its  form,  equitable 
including  even  a  formal  second  mortgf^  by  conveyance  subject  to  redemp-  >Bortgagee 
tion  (the  legal  estate  being  in  the  first  mortgagee) ;  see  2  Dav.  Free.,  part  2,  "^  ^^ 
p.  277,  note  ;  and  the  receipt  appears  to  be  chaigeable  only  with  an  ordinary 
leceipt  stamp,  see  id.  p.  278,  and  p.  802,  note ;  but  it  mast  not  contain  any 
words  amounting  to  a  release  of  the  mortgage  within  the  Stamp  Act,  1870, 
Bched.  tit.  MoBTOAOE,  which  would  make  it  chargeable  as  a  reconvejanoe. 

(ft)  See  p.  54,  note. 

K.E. — ^VOL.  II.  8 
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Wit- 


Apponi- 
meat  of 
reoeiTer. 


effected  by  the  hinbfe  recited  indre  it  was  agrd  that  the  sd 
K.  shd  be  appted  recer  of  the  rents  and  profits  of  the  sd 
premes,  with  the  powers  hinafter  given  to  him,  and  that  the 
deed  apptg  him  snch  recer  shd  contain  snch  covts  and 
proTons  as  are  hinafter  contd :  NOW  TBHS  INDRE 
WITNETH  that  in  psnance  of  the  recited  agreemt,  and  in 
conson  of  the  premes  the  sd  A.,  with  the  concorrce  of  the 
sd  B.,  doth  hby  appt  the  sd  K.»  continue  recenhip  dauseSf 
p.  54,  or  $horter  clawe,  reliving  on  the  statute,  p.  59.     In 

WITNESS,  &C. 

Schdle  o/peeU. 


PMC. 
LXXX. 


Bacitals. 


LXXZ. 

APPOINTMENT  by  a  mortgagee  of  a  Receiver  utider 
Lord  Cranworth's  Act  or  the  Conveyancing 
Act,  1881  (a). 

Parties,  A.,  mtgee,  1 :  B.,  recer,  2.     Recite  the  mtge  as  in 
Prec.  Lxxix.,  and  the  event  trch  has  made  the  statutory  power 


Power  to 
appoint 
receiver 
under 
Lord  Cran- 
worth's 
Act 


(a)  By  Lord  Cranworth's  Act  of  1860, 23  k  24  Vic  c  145,  bs.  11  and  17  to 
24  (which  was  repealed  by  the  Conv.  Act,  1881,  s.  71,  but  remains  in  force  as 
to  mortgages  prior  to  1882),  a  mortgagee  (where  the  mortgage  is  by  deed)  of 
hereditamentt  of  any  tenure  is  empowered  to  appoint  or  obtain  the  appointment 
of  a  receiver  in  either  of  the  following  cases  :  (1)  after  the  expiration  of  one 
year  from  the  time  appointed  for  payment  of  the  principal  money ;  (2)  when 
some  interest  is  in  arrear  for  six  months ;  (3)  on  the  omission  by  the  mortgagor 
to  pay  any  premium  of  insurance  payable  under  the  mortgage.  The  mort- 
gagee may  appoint  as  receiver  any  person  named  in  the  mortgage  for  that  pur- 
pose, or  if  no  peiscn  is  named,  he  may  by  writing  delivered  to  any  person  inte- 
rested in  the  equity  of  redemption  or  affixed  on  the  mortgaged  property  require 
such  person  to  appoint  a  proper  person  as  receiver,  and  if  no  such  appointment 
be  made  within  ten  days,  he  may  in  writing  appoint  any  pei'son  he  thinks  fit. 
The  Act  is  defective  in  not  protecting  the  tenants  in  case  of  irregularity  in 
the  appointment ;  and  in  not  giving  the  receiver  any  power  to  pay  ground 
rents,  or  expenses  of  necessary  repairs  ;  and  it  only  enables  him  to  pay 
interest  "  acci-uing  "  due,  and  not  arrears. 
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exercisable f  if  the  apptmt  is  made  under  Lord  Cranworth's     >•*»« 


LXX.X. 


Acty  and  no  pson  is  named  in  the  mtge  to  he  appted  recer, 

say :  "  And  whas  the  sd  A.  on  the day  of last  by  ^^^^^ 

writg  duly  delivered  [affixed  on  a  conspicuous  pt  of  the  sd 
mtged  premes],  required  K.,  of,  &c.,  who  is  the  pson  [one 
of  the  psons]  entled  to  the  sd  premes  subjt  to  the  sd  mtge 
to  appt  a  fit  and  pper  pson  to  be  recer  of  the  same  premes, 
but  no  apptmt  has  been  made  of  a  recer  psuant  to  such 
notice  ;  And  whas  the  sd  A.  is  desirous  of  apptg  the  sd  B.  !><««  to 
to  be  recer  of  the  rents  and  profits  of  tlie  sd  mtged  premes  ;  *' 
NOW  THIS  INDRE  WITNETH  that  the  sd  A.  bv  virtue  Apix)Lnt- 
of  the  power  conferred  on  him  by  the  Act  23  &  24  Vict,  receiver. 
c.  145,  or,  *'  The  Convcg  and  Law  of  Ppty  Act,  1881,"  and 
of  every  other  power  in  this  behalf  him  enablg,  doth  hby 
appt  the  sd  B.  to  be  recer  of  the  rents,  profits,  and  income 
of  all  the  ppty  comprd  in  or  subjt  to  the  hinbfe  recited 
indre  of  mtge  ;    And  it  is  hby  agrd  that  the  commission  of  CommU- 

the  sd  B.  as  such  recer  shall  be  at  the  rate  of per  cent. 

per  annum  on  the  gross  amt  of  the  moy  reced.  [And  the  Direction 
sd  a.  doth  hby  direct  the  sd  B.  to  insure  and  keep  insured  ^^  inanre. 
agst  loss  or  damage  by  fire  out  of  the  moys  reced  by  him 


Bj  the  Conv.  Act,  1881  (which  applies  to  mortgages  by  deed  executed  since  Power  to 
1881),  ss.  19,  24,  a  mortgagee  of  any  property ,  real  or  personal,  is  empowered  appoint 
when  the  mortgage  money  has  become  due  and  the  power  of  sale  has  become  ^^eceiTcr 
exercisable  (as  to  which,  see  p.  22,  note)  to  appoint  any  person  he  thinks  ^^^^ 
fit  receiver ;  but  no  pei'son  paying  money  to  the  receiver  need  inquire  iggij 
whether  any  case  has  happened  to  authorise  him  to  act. 

A  receiver  appointed  under  either  Act  is  the  agent  of  the  person  entitled  to  Fanctioas 
the  equity  of  redemption,  who  is  solely  responsible  for  his  acts  (qy.  as  to  the  *nd  duties 
effect  of  this  where  there  is  a  second  mortgage)  ;  he  can  recover  and  gi"^e  °'  receiver, 
receipts  for  the  rents  or  income  over  which  he  is  appointed  receiver  in  tb? 
name  of  either  the  mortgagee  or  the  person  entitled  to  the  equity  of  redemp- 
tion to  the  full  extent  of  the  interest  which  the  mortgagor  could  dispose  of. 
The  receiver  is  entitled  to  retain  for  his  remuneration  and  in  satisfaction  of 
his  expenses  a  commission  at  such  rate,  not  exceeding  5  per  cent,  on  the  gross 
monies  received,  as  is  specified  in  his  appointment,  or  if  none  is  specified, 
then  at  the  rate  of  5  cent.,  or  (under  the  Conv.  Act,  1881)  at  such  rate  as 
the  Court  may  allow.   He  is  also,  if  so  directed  in  writing  by  the  mortgagee, 
to  insure  any  of  the  mortgaged  property  which  is  insurable. 

The  appointment  under  either  Act  may  be  by  writing  not  under  seal,  but 
it  would  usually  be  by  deed. 

8  2 
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pRic.     all  pi)ty  of  au  insurable  nature  wch  is  comprd  in  or  subjt  to 


LXZX. 


the  sd  mtge.]    In  witness,  &c. 


Schdle  of  PceU. 


PMBO. 
LXXXI. 


Recital. 


Wit- ' 


Grant, 


Haben- 
dam. 

Statntory 
powers  of 
extension. 


LXXXI. 

DEED  extefiding  Leasing  Powers  of  Mortgagor 
under  Conveyancing  Act,  1881,  where  ike  mort- 
gage was  AFTER  the  Act.  Endorsed  on  Mort- 
gage (a). 

Parties,  A.  and  B.,  mtgees,  1 ;  C,  mtgor,  2 ;  D.,  grantee 
to  uses,  8.  Whas  the  sd  A.  and  B.,  at  the  request  of  the 
sd  C,  have  agrd  to  give  him  such  powers  of  leasg  in  relon 
to  the  hereds  hinafter  described  (being  pt  of  the  premes 
comprd  in  the  within-written  indre)  as  are  hinafter  contd 
and  intd  to  be  hby  conferred.  NOW  THIS  INDRE  WIT- 
NETH  that  in  conson  of  the  premes  the  sd  A.  and  B.,  as 
mortgagees,  at  the  request  of  the  sd  C,  do  hby  grant  and 
convey,  and  the  sd  C.  doth  hby  confirm  unto  the  sd  D., 
peels,  being  the  freehd  premes  first  described  in  and  expd 
to  be  granted  by  the  within-written  indre.  To  hold  the 

(a)  See  the  Conv.  Act,  1881,  s.  18.  As  anb-section  14  of  section  18  does 
not  enable  the  statntory  leasing  powers  to  be  extended  otherwise  than 
by  the  mortgage  deed  itself,  and  sab-section  16  only  applies  to  mortgages 
made  before  the  Act,  the  extension  of  the  leasing  powers  cannot,  as  it  seems, 
where  the  mortgage  was  after  the  Act,  be  afterwards  effected  by  a  mere 
agreement  operating  under  the  Act.  There  is  nothing  howeyer  to  prevent 
the  mortgagor  and  mortgagee  from  conferring  the  necessary  powers  by  deed, 
which  in  order  to  have  the  desired  legal  operation  should  take  the  form  not 
of  a  mere  agreement,  but  of  a  conyeyance  of  the  legal  estate  to  uses  con- 
ferring the  necessary  leasing  powers  (so  that  the  lease  would  operate  by 
appointment  of  the  use  in  the  old  way)  and  subject  thereto  to  the  use  of  the 
mortgagees,  subject  to  the  equity  of  redemption.  The  deed  may  conveniently 
ncorporate  the  statutory  provisions  with  the  required  modifications  as  in 
the  text. 
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same  unto  the  sd  D.  and  his  hrs.  To  the  use  and  intent  ^^^' 
that  the  sd  C,  his  hrs  and  assns,  shall  have  such  powers  of  — ' 
leasg  over  or  in  relon  to  the  same  premes  as  are  hinafter 
ezpdy  and  subjt  to  such  powers  and  to  any  leases  wch  may 
be  granted  in  psuance  thof  to  the  use  of  the  sd  A.  and  B., 
their  hrs  and  assns,  subjt  to  the  equity  of  redmon  subsistg 
under  the  within-written  indre  on  paymt  to  the  sd  A.  and 

B.,  their  exs,  ads,  or  assus,  of  the  ppal  sum  of  £ 

remaing  owing  to  them  on  the  secy  thof,  and  the  intt  due 
and  to  become  due  for  the  same,  and  so  that  subjt  as  afsd 
the  secy  effected  by  the  within- written  indre,  and  the  powers 
and  provons  thrin  contd,  shall  remain  subsistg  and  in  full 
force.     And  it  is  hbt  aged  and  decld  that  it  shaU  be  lawful  Bxtennon 
for  the  sd  C,  his  hrs  and  assns  (by  way  of  extension  or  gagor'i 
enlargemt  of  the  powers  of  the  18th  section  of  the  Convcg  |»^?"  <>' 
and  Law  of  Ppty  Act,  1881,  the  powers  and  provons  whof 
are  intd  to  apply  to  and  be  incorporated  in  these  psnts  with 
the  extensions  and  subjt  to  the  modificons  hrin  expd)  at  any 
time  to  demise,  &c.,  see  p.  46,  form  xxvi.,  and  notes  thereto, 
mutatis  mutandis.    In  witness,  &c. 


AGREEMENT  between  Mobtgagees  and  other  Per-     prw. 

sons  interested  as  to  deposit  of  Title-deeds  mth      " 

Bankers  on  behalf  of  all  parties  (fc). 

Parties,  A.  and  B.,  mtgees,  1 ;    C.  and  D.,  other  pties 
intted,  2 ;  E.,  mtgor,  3 :  Whas  the  sevl  messes,  lands,  and  Recitals, 
hereds  wch  are  shortly  described  in  the  first  schdle  hto  have 
recently  been  conveyed  by  or  by  the  diron  of  the  sd  E.,  Mortgage. 
to  the  sd  A.  and  B.,  their  hrs  and  assns,  by  way  of  mtge 


(&)  See  also  the  forms  of  agreement  for  similar  objects  in  2  Dav.  Free., 
part  2,  pp.  751,  763. 
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PESO,     for  gecff  the  sum  of  £ and  intt:    Axd  whas  the  sevl 

deeds  and  monimts  specified  in  the  second  schdle  hto  relate 

^^^^     not  only  to  the  sd  hereds  described  in  the  sd  first  schdle 

of  her  here-  hto,  but  also  to  other  hereds  in  or  to  wch  the  sd  C.  and  D. 

^  ^^     are  intted  or  entled,  and  on  the  treatv  for  the  sd  loan  it  was 

agrd  that  the  sd  deeds  and  monimts  shd  be  deposited  at  the 

bankg  house   of   Messrs.   at   ,   and    that   such 

agreemts  shd  be  entd  into  in  relon  to  the  same  as  are 

hinafter  contd^  and  accdlj  the  sd  deeds  and  munimts  have 

been  deposited  at  the  sd  bankg  house  in  a  box  marked,  &c. : 

Wit-  NOW  THIS  INDRE   WITNETH   that  it  is  hby  agrd 

,  between  the  pties  hto,  so  far  as  thev  are  resplv  authorised 

Agreement.  * 

Deeds  to     ^^  enabled  in  this  behalf,  That  the  sd   sevl   deeds  and 
remain  at    munimts  shall  remain  in  the  custody  of  the  sd  Messrs. 

"  *"*     ,  and  that  the  same,  or  any  of  them,  shall  not  be 

removed  or  withdrawn  from  their  custody  by  any  of  the 
pties  hto,  or  any  pson  or  psons  claimg  under  or  in  trust  for 
them  or  him  respl}',  or  any  of  thera,  witht  the  previous 
consent  in  writg  of  the  others  or  other  of  the  sd  pties, 
or  the  pson  or  psons  claimg  under  them  or  him  resply : 
Bat  be       BuT  NEVs  the  Same  shall  at  all  times  be  open  to  the  inspon 

gpection!""  ^^  *^  ^^  ^^7  ^^  *^®  ^^  pties  hto,  or  any  pson  or  psons 
claimg  under  or  in  trust  for  them  or  him  resply,  or  their 
respive  solors,  any  of  whom  shall  and  may  at  all  times  be  at 
liberty  to  make  copies,  abstracts,  or  extracts  of  or  from  the 

Fuither      game  or  any  of  them  :  And  it  is  hby  further  agrd  that  in 

MgreemeDt  ,  .  r        • 

that  deeds  case  at  any  time  or  times  hrafter  it  shall  be  necy  to  remove 

moved^for   ^^®  ^^  deeds  and  munimts  or  any  of  them,  in  order  to  pro- 

the  purpose  ducc  the  same  unto  or  for  or  on  behalf  of  the  sd  pties  hto 

tion.^^  "^    of  ^^^  fi^'s^  o^  second  pts,  or  any  pson  or  psons  claimg 

under  or  in  trust  for  them  or  him  resply,  or  any  of  them,  or 

to  their  or  any  of  their  counsel,  solors,  or  agents,  or  in  the 

course  of  any  judicial  or  other  proceedgs  or  orwise  on  their 

respive  behalf,  then,  and  in  such  case  such  pson  or  psons  as 

the  sd  Messrs. shall  from  time  to  time  appt  for  that 

ppose  shall  attend  with  all  and  every  or  am'  of  the  same 
deeds  and  munimts  and  produce  the  same  at  such  time  and 
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place  and  for  such  ppose  as  the  pson  or  psons  reqnirg  such     '*"^ 
prodon  shall  hy  such  notice  in  writg  direct  or  appt.     In     

WTTKESSy  &C» 

Two  Schdles. 


Lxxxm, 

DEED  Bbducing  the  Interest  on  a  Mortgage  debt.     '*"^- 

^^'  LXXXIII. 

Variations  for  Equity  of  Redemption  being  in     

Settlement.    Endorsed  on  Mortgage  (a). 

Parties,  A.,  mtgee^  1 ;  B.,  mtgor,  2.      Recite  state  of  mtge 
debt,  p.  6.    NOW  THIS  INDRE  WITNETH  that  it  is  Wit- 

hby  agrd  and  decld  that  as  from  the  sd  day  of ""^^^  * 

last^  intt  at  the  rate  of per  cent,  per  annum  (instead  of 

at  the  rate  of per  cent,  per  annum  as  provd  by  the 

-within- written  indre)  shall  be  payable  for  the  sd  ppal  sum 

of  £ ,  or  for  so  much  thof  as  shall  for  the  time  being 

remain  unpd,  and  that  the  within-written  indre  shall  hence- 
forth operate  as  if  the  rate  of  intt  thby  reserved  had  been 

per  cent,  per  annum  instead  of  per  cent,  per 

annum,  but  in  all  other  respts  shall  remain  unaffected  by 
these  psnts.    In  witness,  &c. 

(a)  Where  the  equity  of  redemption  is  in  settlement  and  the  agreement  is  Variations 
with  the  tenant  for  life,  whose  power  to  reduce  the  rate  of  interest  is  ^or  equity 

doubtful,  the  operative  part  may  take  the  following  form  : — "It   is  hby  Jj^^  beiuE* 

agrd  and  decld,  and  the  sd  A.  doth  hby  for  himself,  his  exs,  in  settle- 
ads,  and  assns,  covt  with  the  sd  B.  and  his  assns.  That  if  ™^"^ 
the  sd  B.  or  his  assns,  or  any  other  pson  or  psons  for  the 
time  being  intted  in  the  equity  of  redmon  of  the  sd  mtged 
premes,  shall  on  every  half-yrly  day  on  wch  intt  is  made  pay- 
able under  the  within- written  indre  or  within  twenty -one  days, 
&c.,  continue  provon  for  redon  of  intt  on  puncttuil  paymt, 
p.  82,  rmUatis  mutandis. 
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rtio. 

LXXXIV. 


LZXXIV. 

UNDERTAKING  of  Mobtgaoob,  or  hU  Solicitob  to 
pay  Costs  on  Completion  of  Mortgage^  or  on 
Secubity  proving  Defective  as  to  Value  or 
Title  (a). 


To  Messrs.  

Gentlemen, 

I  undertake  to  pay  your  costs  and  chges,  includg 
surveyors*  valuon  fees,  upon  the  proposed  loan  by  clients  of 

yours  of  £ ,  at per  cent,  per  annum,  on  secy  of  a 

freehd  este  belonging  to  me,  or,  to ,  situate  at ,  on 

complon  of  the  mtge,  or  in  case  the  secy  either  as  regards 
value  or  title  [or  orwise]  shall  be  such  as  your  clients  [as 
trees]  may  be  advised  that  they  ought  not  to  accept. 

I  am.  See. 


PRBO. 
LXXXV. 


BMitaU 


Power  of 

■hifting 

inoam- 

bnmoM 

under 

SeUled 

Land  Act. 


LXXXV. 

DEED  by  a  Tenant  foe  Life  Shifting  an  Incdm- 
BBANCE  affecting  land  Sold  under  tlie  Settled 
Land  Act,  1882,  to  Otheb  parts  of  the  Settled 
Estate  (b). 

Parties,  A.,  tenant  for  life,  1 ;  B.,  inambcer,  2-    Recite 
incumbce  affectg,  "the  hereds  described  in  the  1st  schdle 


(a)  See,  as  to  what  expenses  are  coyered  by  this,  Re  Blahetley,  32  Beav. 
379  ;  Sweetland  v.  Smitli,  1  Cr.  &  M.  585. 

(ft)  By  the  Settled  Land  Act,  1882,  s.  5,  the  tenant  for  life  as  defined  by 
B.  2,  or  other  limited  owner  as  defined  by  s.  58,  under  any  settlement  before 
or  after  the  Act,  is  empowered,  with  the  consent  of  the  incumbrancer,  to 
charge  an  incnmbrance  affecting  land  sold  or  given  in  exchange  or  on 
partition  on  any  other  part  of  the  settled  land,  whether  already  charged 
therewith  or  not,  in  exoneration  of  the  part  Fold.  &c.,  and  by  conveyance  of 
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hto  togr  with  other  hereds,  but  not  comprisg  or  affectg  the     ^^v'* 

hereds  described  in  the  2nd  schdle  hto; "  Devolon  (if  any)      * 

of  the  incumbee  to  B. ;  Settlemt  by  weh  A.  became,  "  tenant 
for  life  in  posson  of  the  hereds  described  in  the  Ist  and  2nd 
schdles  hto  togr  with  other  hereds ;  "  And  whas  the  sd  A.,  Sale  of  part 
as  tenant  for  life  in  posson  under  the   sd  settlemt^  has  subject  to 
recently  with  the  concurrce  of  the  sd  B.,  sold  the  sd  hereds  c>>*^ 
described  in  the  first  schdle  hto,  and  by  an  indre  bearg  even 
date  with  but  exted  before  these  psnts,  and  expd,  &c.,  the 
same  hereds  have  been  conveyed  to  the  pchaser  free  from 

the  sd  sum  of  £ and  intt,  or,  "the  sd  rent-chge  of 

£ ,"  or,  "  the  sd  anny  of  £ ,'*  and  from  all  claims 

and  demands  under  the  sd  indre  of,  &c. ;  Recitai  that  ppal 
with  some  intt  is  due,  p.  6 ,  or,  "  Anp  whas  the  sd  rent-chge 

or  '  anny  '  has  been  pd  up  to  the  day  of ;  "  And  ^«^ 

WHAS  the  sd  B.  concurred  in  the  sd  convce  of  even  date 
hrwith  upon  the  terms  that  the  paymt  of  the  sd  sum  of 

£ and  the  intt  now  due,  and  henceforth  to  become  due 

for  the  same,  or,  "  the  sd  rent-chge,"  or,  "  anny,"  shd  be 
[further]   seed  in  mner  hinafter  appearg :    NOW  THIS  Wit- 
TNDRE  WITNETH,  that  in  psuance  of  the  sd  agreemt  "'^*^" 
and  in  conson  of  the  premes  the  sd  A.  as  beneficial  owner 
by  virtue  of  the  powers  of  the  Settled  Land  Act,  1882,  and 
of  every  other  power  in  this  behalf  him  enablg,  doth  hby  Chai^. 
chge  the  hereds  described  in  the  2nd  schdle  hto,  with  the 
paymt  to  the  sd  B.  his  [hrs]  exs,  ads,  and  assns,  of  the  sd 
sum  of  £ and  all  intt  now  due  and  henceforth  to  become 


the  fee  simple  or  other  estate  or  interest  the  subject  of  the  settlement,  or  by 
creation  of  a  term  of  years  in  the  settled  land  or  otherwise,  to  make  proyi- 
sion  accordingly.  See  also  s.  24  (4,  5,  6).  These  provisions  do  not  apply  to 
charges  created  by  or  in  exercise  of  any  power  in  the  settlement^  on  which 
no  money  has  been  actually  raised,  as  such  charges  are  overreached  by  the 
exercise  of  the  statutory  powers  of  sale,  &c.  (see  s.  20  (2)  ),  and  are  ip9o  facto 
transferred  to  and  attach  upon  the  monies  received  on  a  sale,  &c.,  and  the 
lands  taken  on  an  exchange  or  partition.  Notice  of  the  intention  to  make 
the  charge  must  be  given  to  the  trustees  and  their  solicitor  under  s.  45  ;  and 
as  8.  5  (1)  of  the  Settled  Land  Act,  1884,  does  not  apply,  the  notice  must  be 
a  specific  one  according  to  Jif  Bay,  25  Ch.  D.  464. 
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'■■^      due  for  tlie  same,  or,  **  with  the  paymt  of  the  sd  rent-chge, 

*    or,  *  anny/  of  £ from  the  sd day  of last,  upon 

the  respive  days  and  in  the  mner  prpvd  by  the  sd  indre  of» 
&c./*  in  ezoneron  and  substiton  for  the  sd  hereds  described 
in  the  first  schdle  hto  [and  so  that  the  sd  B.  his  [hrs]  exs, 
ads,  and  assns  shall  have  and  may  exercise  all  such  and  the 
like  powers  and  remedies  for  the  recovery  and  obtaing  paymt 
of  the  sd  rent-chge,  or,  *'  anny,"  agst  or  in  respt  of  the  sd 
hereds  described  in  the  sd  2nd  schdle  hto,  or  any  pt  thof,  as 
were  created  or  conferred  by  the  sd  indre  of,  &c.,  agst  or  in 
relon  to  the  sd  hereds  described  in  the  sd  1st  schdle  hto,  or 
may  be  conferred  or  arise  by  statute  by  virtue  of  these 
CoDTey-  psnts(a)].  Further  testatum,  ''The  said  A.,  as  beneftcial 
owner^  by  virtue,  &c.,  as  above,  doth  hby  grant,  &c.,  convce 


(a)  This  refers  to  the  Ck>ny.  Act,  1881,  s.  19,  giving  powers  of  sale,  &c.,  to 
mortgagees,  and  also  to  s.  44  of  the  same  act,  giving  to  the  owner  of  a  rent- 
charge  or  other  annual  snm  charged  on  land,  remedies  by  distress  and  entry, 
or  by  limiting  a  term  to  tmstees  for  raising  the  arrears,  which  last-mentioned 
section  applies,  as  the  annual  sum  mnst,  it  is  conceived,  be  considered  for 
this  purpose  as  "arising  under"  the  present  deed.  For  a  rentchaige  or 
annuity  the  deed  will  stop  here,  unless  it  is  thought  fit  to  give  express  powers 
of  distress  and  entry  (for  forms  of  which  see  infra,  Sbttlements),  or  to 
limit  a  term  to  trustees  or  the  owner  of  the  rentcharge  or  annuity  as  further 
security.    In  the  latter  case  continue  as  follows : — 

Limitation  *'  Further  testatumy  the  sd  A.,  as  beneficial  owner  by  virtue, 
of  term  to  ^^^^  ^  ahove,  doth  hby  bargain,  sell,  and  demise  {see  as  to 
rent  this  form,  p.  106,  note)  the  sd  hereds  described  in  the  2nd 

charge.       schdle  hto  to  the  sd  B.,  his  exs,  ads,  assns,  for  the  term  of 

yrs  to  commce  from  the  date  of  these  psnts  witht 

impeachmt  of  waste,  to  the  intent  that  the  sd  B.,  his  exs, 
ads,  or  assns  may  by  and  out  of  the  rents  and  profits  of  the 
sd  premes  or  by  the  sale  of  timber  or  mnls,  or  by  mtge  of 
the  sd  premes,  or  any  pt  thof,  for  the  whole  or  pt  of  the  sd 
term,  raise  the  sd  rentchge  or,  '  army '  hby  chged  thron, 
and  all  arrears  thof,  and  all  costs  incurred  by  him  or  them 
in  respt  of  the  premes.  If  so  agrd,  add  covt  by  A.  for  paymt 
during  his  life,  and  acknowemt  and  undertakg  by  him  as  to  the 
settlemt,  dc,,  as  in  the  text,'' 
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of  kereds  in  second  schdle  as  in  Prec.   i.,   p.   72,   saying,     '*■<'• 

"  subjt  to  such  or  the  like  right  or  equity  of  redmon  as  the      * 

sd  hereds  comprd  in  the  first  schdle   hto  were   subjt  to 
immedly  before  the  exon  of  the  hinbfe  recited  indre  of  even 
date  hrwith  on  paymt  to  the  sd  B.,  &c.,  as  above.     [Covt  by  Govuiaiii 
A.  with  J?.y  his  exs,  ads,  and  assns,  that  the  sd  A.  will  during  ^ei^^ 

his  life  in  case  and  so  long  as  the  sd  sum  of  £ ,  or  any  «*««•*• 

pt  thof,  shall  remain  unpd  pay  to  him  or  them  intt  for  the 

same  at  the  rate  afsd  as  from  the  sd  day  of last, 

by  equal  half-yrly  paymts  on  the  day  of and 

day  of in  every  yr  (6)] :  Mtgee's  indemnity  clause,  p.  61  ; 

Acknowemt  and  undertakg  by  A.,  as  to  the  settlemt  and  any 
other  munimts  material  to  the  mtgee  wch  are  retained  by  A,, 
p.  63.     In  wriNEss,  &c. 


(JO  A  power  of  sale  and  proviaiona  for  insurance  if  proper  might  be 
inserted  ;  otherwise  the  statutory  provisions  (see  p.  22,  note,  p.  43,  note) 
would  apply  ;  see  the  last  note. 
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M^^^t      ^  ^^^  P^®  y^'^  notice  that  by  a  deed  dated  this day 

of  bond      of ,  the  ppal  sum  of  £ ,  the  paymt  whof  is  seed  to 

^^^'     B.,  of,  &C.9  his  exs,  ads,  and  assns,  by  your  bond,  dated  the 

day  of ,  togr  with  all  intt  due  and  to  become  due 

thron,  as  from  the  day  of now  last,  has  been 

assned  by  the  sd  B.  to  C,  of,  &c.     Dated  the  day  of 


(Signed)    D.,  Solor  for  the  sd  C. 


n.       To  E.  and  F.,  the  trees  of  a  settlemt,  dated,  &c.,  made  on 
t^^l^^ot  ^^®  marre  of  L.,  of,  ibc,  and  M.,  his  wife,  or,  "  of  the 

wttiement  will  and  codls  of  X.,  late  of,  &c.,  deced,"  and  all  others 

or  will  of  ,  ., 

Mngnment  wnom  it  may  concern. 

of  ft  rerer- 

nonvj  We  do  hby  give  you  notice  that  by  an  indre  dated,  &c., 

theieaoder  tmd  expd  to  be  made,  &c.,  description  from  peels,  as  for 
to  a  pur-     instce,  "  All  the  share  or  intt  of  the  sd  A.  of  or  in  the  trust 

cbftBor  or 

mortgagee  funds  and  ppty  comprd  in  or  snbjt  to  the  trusts  of  the  above 
(^)'  mentd  settlemt,  or,  'will,'  expectant  on  the  dece  of  the 

Aa  to  the         C^)  Notice  to  the  debtor  of  the  assignment  of  a  legal  or  equitable  chose  in 

neceaaity  of  action  is  necessary,  (i.)  to  prevent  the  debtor  paying  the  assignor  or  some  other 

notice  of      person  ;  (ii.)  to  prevent  a  subsequent  assignee  gaining  priority  by  notice ; 

aasipment  ^jjjj  j^  the  case  of  debts  due  to  the  assignor  in  his  trade  or  business,  to  take 

of  CDose  m  ^jj^^  Q^t  ^f  jjjg  order  and  disposition  within  s.  44  of  the  Bankruptcy  Act, 

1888 ;  (iv.)  in  the  case  of  a  legal  chose  in  action  to  perfect  the  assignment 

so  as  to  enable  the  assignee  to  sue  in  his  own  name  under  s.  25  (b)  of  the 

Judicature  Act,  1873,  which  has  been  held  to  include  an  assignment  by  way 

of  mortgage,  Tanrrrd  v.  Ddagoa  Bay,  ^'r.,  Cv,,  23  Q.  B.  D.  239, 
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Burvor  of  the  sd  L.  and  M./'  has  been  assned  by  the  sd  A. 
to  the  sd  B.y  his  exs,  ads,  and  assns,  for  his  and  their 
absolute  benefit,  or^  "by  way  of  secy,  as  thrin  mentd.*' 

Dated  this day  of . 

(Signed)     C.  and  D.»  (be. 


To  A.  and  B.,  the  trees  of  the  will  and  codls  of  X.,  late  of,  „^  ™ 

,  Notice  to 

&c.»  deced,  and  all  others  whom  it  may  concern*  tmstees  of 

will  of  as- 

Be  pleased  to  take  notice  that  by  an  indre,  dated,  &c.,  "ipunen^ 

of  SDftPB  of 

and  made  between,  j>tte«,  'pceU  from  asannU,  aa  for  instce,  %  raridnuy 
"  All  the  share  or  intt  of  the  sd  A.  (whether  under  any  JjJ^^J^J^ 
apptmt,  or  in  default  of  apptmt),  of  or  in  the  trust  funds  or  of  his  mar- 
ppty  representg  the  residuary  este  of  the  sd  X.,"  has  been  u^ent. 
assned  by  the  sd  A.  (subjt  to  the  prior  intts  of  the  sd  F. 
and  G.,  his  wife,  as  thrinbfe  appearg  in  the  same  premes) 
unto  the  sd  D.  and  E.,  their  exs,  ads,  and  assns,  upon  the 

trusts  thrin  mentd.     Dated  this day  of . 

(Signed)     H.  and  Co.,  &c. 


To  the Assurce  Society.  Noti<»  to 


IV. 

06  I 

inannmoe 


We  hby  give  you  notice  that  by  an  indre,  dated,  &c.,  and  office  of  as- 
made,  &c.,  a  certn  policy  of  assurce,  effected  with  you  by  "f^^e* 
the  sd  K.,  mtgor,  on  his  own  life,  for  the  sum  of  £ ,  and  poi^j  pur- 
numbered  in  your  books,  and  aU  moys  assured  by  or  to  PoUciee  of 

become  payable  under  the  sd  policy,  have  been  assned  by  tT^Tse? 
the  sd  K.  to  the  sd  L.,  his  exs,  ads,  and  assns,  absolutely,  (6). 
or,  "  by  way  of  mtge,  as  thrin  mentd ; "  And  we  request  you 
to  give  us  a  written  acknowemt  of  the  rect  of  this  notice. 

Dated  the day  of • 

(Signed)     M.  and  Co. 

Address. 
Solors  for  the  sd  L. 


(»)  See  the  Act,  30  &  31  Vic.  c.  144.  a.  3. 
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intention  to      I,  B.,  mtgor,  do  hby  give  you  notice  that  I  shall,  on  the 

nortgagQ    ^^7  of ,  six  motitks  from  the  date  of  notice,  pay  ofi" 

(^)*           all  ppal  moys  and  intt  seed  by  an  indre  of  mtge,  dated  the 
day  of ,  and  expd  to  be  made,  &c.     As  witness 


my  hand  this day  of 


VI.       To  A.,  mtgor,  of,  &c. 

Notice 

requiring  If  the  otvtiers  of  the  equity  of  redmon  are  imkiwwn,  or 
mottMo^^  ca/iTwt  be  found,  the  notice  shd  be  addressed,  "  To  all  psons 
money  pre-  intted  in  the  equity  of  redmon  of  the  ppty  comprd  in  the 
r»ie^)    mtge  hinafter  mentd." 

Take  notice  that  we,  B.  of,  &c.,  and  C.  of,  &c.,  tntgees, 

do  hby  require  you  to  pay  off,  on  or  before  the day  of 

next,   or,   "  within  calendar  months  from  the 

semce  of  this  notice  upon  you,*'  the  ppal  moys  and  intt 
due  to  us  on  the  secy  of  an  indre  of  mtge,  dated,  &c.,  and 
expd,  &c.,  and  further,  that  in  default  of  your  so  doing,  we 
intend  to  sell  the  ppty  subjt  to  such  mtge  or  such  portion 

thof  as  we  may  think  fit.     As  witness  our  hands  this  

day  of . 

V".       To  A.,  mtgor,  of,  &c. 

The  same 

where  I  HBY  demand  of  you  immediate  paymt  of  the  sum  of 

payaWe*on  ^ owing  to  me  on  the  secy  of  an  indre,  &c.,  and  the 

demand      intt  at  the  rate  of  per  cent,  per  annum  from  the  

day  of last  owing  in  respt  thof.     Dated,  &c. 


(a)  This  notice  must  be  giyen,  although  not  expressly  stipulated  for 
in  the  mortgage,  see  Coote  on  Mortgage8y4th  ed.,p.l087  ;  Johruon  v.  Evan*, 
,  W.  N.  1889,  95  ;  unless  the  mortgagee  has  taken  steps  to  enforce  payment, 
or  an  offer  of  six  months'  interest  is  made  in  lieu  of  notice. 

(h)  This  notice  is  necessary  to  the  exercise  of  the  statutory  power  of  sale 
under  s.  20  (1)  of  the  Conv.  Act,  1881,  and  also  usually  in  the  case  of  an 
express  power  ;  but  not  before  suing  for  the  debt  unless  expressly  required 
by  the  deed,  though  in  practice  a  reasonable  notice  should  of  course  be 
given. 

(<?)  As  to  what  is  a  sufficient  demand,  see  Toms  v.  WiUon,  4  B.  &  S.  442  ; 
Bnghty  v.  Xviiim,  3  B.  &  P.  306  ;  Ex paHe  Trevor,  1  Ch.  D.  297  ;  Bram- 
well  V.  Eglinttm,  5  B.  &  S.  39  :  Masitt^  v.  Sladen,  L.  R.  4  Ex.  13. 
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To  A.,  mtgee,  of,  Ac.  „  T^'^ 

Notice  by 

I  HBY  give  yon  notice  that  I  have  advced  to  K.,  mtgor,  of,  ^^  "f** 

&c.,  the  sum  of  £ ,  the  repaymt  whof,  with  intt,  is  seed  ist  mort- 

by  an  indre,  dated,  &c.,  on  certain,  give  sufft  description  of^^^^^^  '* 

the  ppty,  now  in  mtge  to  you,  or,  "on  the comprd  in  a 

mtge  to  3'ou  effected  by  an  indre  dated,  &c."     As  witness, 
&c. 


To  X.,  mtgor,  of,  &c.  «. 

Notice  to 

Take  notice  that  by  an  indre,  dated  the  day  of  mortgagor 

,  and  made  between,  &c.,  for  the  conson  thrin  mentd,  If  ,0^^. 

the  sum  of  £ owing  to  the  sd  A.  on  the  secy  of  an  indre  «»««• 

of  mtge,  dated,  &c.,  of  leasehd  premes  situate,  &c.,  togr 
with  all  intt  due  and  to  become  due  in  respt  thof,  and  the 
sees  for  the  same  has  been  transferred  by  the  sd  A.  to  the 
sd  B.,  his  exs,  ads,  and  assns  absolutely,  to  whom  all 
paymts  of  ppal  and  intt  must  in  future  be  made.     Dated 

this day  of . 

(Signed)     Y.  and  Co.,  Solors  for  the  sd  B. 

To  A.,  owner  or  tenant,  of,  &c.  ^     *• 

Notioe 

I,  B.,  rent-chge  owner,  of,  &c.,  hby  give  you  notice  that  ^^  ^^^ 
I  have  become  entled  as  mtgee,  or,  '*  pchaser,"  by  virtue  of  parchaser 
an  indre,  dated,  &c.,  to  a  fee  farm  rent  or  perpetual  rent-  g^,[Ji]^' 

chge  of  £ per  annum  chged  upon  the  plot  of  ground  owner  or 

and  the  house  thron  situate  and  being,  &c.,  now  in  your  p^perty 
ownership  or  reputed  ownership,  or,  "tenancy,"  and  pay- cl»"««d- 

(d)  This  notice  will,,  in  the  case  of  interests  in  personalty,  give  priority  As  to 
oyer  an  intermediate  incumbrance,  of  which  neither  the  subsequent  mort-  notice  of 
gagee  nor  the  first  mortgagee  had  notice  ;  Re  Holmes,  29  Ch.  D.  786  ;  *  »®<»n^ 
Mututd  lAfe  A$iUTa7U)e  Society  v.  Lan^lry,  32  Ch.  D.  460  ;  but  this  rule  has  "^'^K**^ 
no  application  to  interests  in  land,  in  regard  to  which  notice  gives  no 
priority,  Union  Bank  of  London  v.  Kent,  39  Ch.  D.  238.    The  notice  will 
give  priority  over  subsequent  advances  to  the  first  mortgagee,  although  the 
first  mortgage  was  to  secure  present  and  future  advances,  or  a  fluctuating 
balance  of  account,  Hopkiniton  v.  Bolt^  9  H.  L.  C.  614 ;  Bradford  Banking 
Ok  v.  BriggM,  12  App.  Cas.  29. 
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able  half-yrly  on  the  day  of  ,  &c.,  and  I  require 

you  to  pay  to  me  on  the day  of next  the  sum  of 

£ ,  being  the  half-yrly  instalmt  of  the  sd  rent-chge  wch 

will  become  due  on  that  day,  and  a  similar  sum  on  every 

day  of ,  &c.     Dated  this day  of . 

(Signed)    B. 

XL       To  A.,  tenant,  of,  &c. 

Notice  by 

mortgagee       I,  B.,  mtgee,  of,  &c.,  do  hby  give  you  notice  that  1  have 
to  pay  zent  become  entled  as  mtgee  by  virtue  of  an  indre,  &c,,  to  the 

to  him.      j^Qi  Qf  ii^Q  rent  of  the  house,  No. Street,  now 

held  by  you  under  Mr. ,  and  I  require  you  to  pay  to  me 

the  rent  now  due,  and  henceforth  to  become  due,  in  respt 
thof.     As  witness  my  hand  this day  of . 


XII.  Notice  is  hby  given  that   the  ptnship   lately  subsistg 

diaro^tion  between  us,  the  undersigned  A.,  B.,  and  C,  carrying  on 

of  partner-  business  as at under  the  style  or  firm  of  A.  and 

Co.,  has  this  day  been  dissolved  by  mutual  consent  [so  far 
as  regards  the  sd  B.,  who  retires  from  the  firm],  or,  "has 
this  day  determined  by  effluxion  of  time."  [All  debts  due 
to,  or  owing  by,  the  sd  late  firm  will  be  reced  and  pd  by  the 
sd  A.  and  C,  who  will  continue  the  sd  business  under  the 
psnt  style  or  firm  of  A.  and  Co.].     As  witness  our  hands 

this day  of . 

(Signed)     A,,  &c» 


iihii). 


xin.      To  A.,  tenant,  of,  &c. 

Notice  to 

quit  given       I,  B.,  of,  &c.  [as  agent  for  and  on  behalf  of  C,  of,  &c.], 
to  t^mint    hby  give  you  notice  to  quit  and  deliver  up  posson  of  the 

(«)•  and  premes,  situate  at  ,  in  the  coy  of wch 

you  hold  of  me  [of  the  sd  C]  as  tenant,  on  the day  of 

(a)  As  to  agricultural  tenancies  from  year  to  year,  a  year's  notice  by 
landlord  or  tenant  instead  of  half  a  year's  is  now  required  unless  otherwise 
expressly  agreed ;  Agricultural  Holdings  (England)  Act,  1883,  s.  33  ;  see 
Barlow  v.  Ttal,  15  Q.  B.  0.  601. 
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next,  or  if  the  day  when  the  tenancy  expires  is  not 

knoicn,  say,  "  at  the  expiron  of  the  yr  of  your  tenancy  wcli 
will  expire  next  after  the day  of next."  As  wit- 
ness my  hand  this day  of . 

To  A.,  landlord,  of,  &c.  Noti^to 

I,  B.,  of,  &c.  [as  agent  for  and  on  behalf  of  C,  of,  &c.],  ifl^ 
hby  give  you  notice,  that  I  shall  [he  will]  quit  and  deliver  *o  landlord 

up  posson  of  the and  premes,  situate  at ,  in  the 

coy  of ,  now  held  by  me  [him]  as  your  tenant,  on  the 

day  of .    As  witness  my  hand  this  day  of 


To  C,  landlord  or  tenant,  as  the  case  inay  be,  xv. 

Notice  by 

In  psuance  of  a  power  contd  in  the  indre  of  lease,  dated,  i«Mor  or 

&c.,  under  wch  the   and  premes  situate,  &c.,  thby  determine 

demised  are  held,  I,  A.,  of,  &c,  [as  agent  for  and  on  behalf  •  ^^  y®*" 
of  B.],  the  owner  [of  the  reversion  expectant  on  the  deter-  expiration 
minon]  of  the  term  created  by  the  sd  lease,  do  hby  give  you  j'^^j/"* 
notice  that  it  is  my  intention  to  determine  the  sd  lease,  and  years,  pur- 
to  put  an  end  to  the  term  thby  created  at  the  end  of  the  ^^^r  i„* 
first  seven  [fourteen]  yrs  of  the  sd  term.  As  witness  my  **»«  !«»«• 
hand  this day  of . 

To  A.,  tenant,  of,  &c.  „  ^cn. 

Notice  to 

I,  B.,  landlord,  of,  &c.,  hby  give  you  notice  that  Mr. ,  *«'>*?*  ^ 

my  surveyor,  on  the  day  of  entered  upon  the 

messe  known  as ,  held  by  you  of  me  under  an  indre  of 

lease,  dated,  &c.,  and  examined  the  condon  thof,  and  found 
the  defects  and  wants  of  repair  mentd  in  the  schdle  hto,  and 
further  I  require  you  to  repair  and  make  good  such  defects 

and  wants  of  repair  within calr  months,  psuant  to  the 

covts  of  the  sd  lease.    As  witness  my  hand  this day 

of . 

(fi)  See  note  on  last  page. 
K.E. — ^VOL.  II.  T 
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XVII.      To  A.,  lessee,  the  lessee  of  the  house,  bldgs,  and  premes, 
lessor  to  situate,  &c.,  comprd  in  a  lease  dated,  &c.y  and  made 

leasee  to  between,  &c, 

repair  pre-  ' 

J|^^7         Be  pleased  to  take  notice  as  foUows  : — 
entry  {a).        1.  By  the  above-mentd  lease  the  lessee  covted,  set  out  the 
cavt  to  repair  verbatim. 

2.  The  above-mentd  covt  has  been  broken  and  the  parlar 
breaches  wch  are  complained  of  are  the  committg  or  allowg 
the  dilapidons  mentd  in  the  schdle  hto. 

8.  I  require  you  to  remedy  all  the  afsd  breaches  and  to 
make  compenson  to  me  in  moy  for  such  breaches. 

4.  On  your  failure  to  comply  with  this  notice  within  a 
reasable  time,  it  is  my  intention  to  re-enter  upon  the  sd 
premes.     As  witness  my  hand  this day  of . 


B.,  lessor. 


Schdle. 


xTiii.     To  A.,  pcliaser,  of,  &c. 

Notice  from 

▼endor's  Be  pleased  to  take  notice,  that  B.,  of,  &c.,  the  vendor  of 
prarckwier^  *^®  frcehd  este  and  ppty  situate  at,  &c.,  contracted  to  be 

to  complete  pchased  by  you  by  an  agreemt  dated  the  day  of 

last,  is  willg  and  ready  to  exte  and  to  cause  and  procure  all 
other  necy  pties  (if  any)  to  concur  in  a  pper  convce  to  you, 
or  orwise  as  you  may  direct,  of  the  fee  simple  of  the  premes 
comprd  in  the  sd  contract  accdg  to  the  condons  and  stipulons 
thrin  contd,  and  that  the  vendor  now  calls  upon  and  requires 

As  to  notice  C^)  The  Conv.  Act,  1881,  8. 14,  prevents  a  lessor  from  enforcing  a  forfei- 
to  lessee  tnre  for  breach  of  coTenant  or  condition  in  a  lease  or  underlease  (except  as 
before  mentioned  in  sub-sees.  6  and  8),  unless  and  until  the  lessor  serves  on  the 

re-entry  igggee  a  notice  (see  North  London  Land  Co.  v.  Jacques,  82  W.  R.  283)  speci- 
Conr.  Act  ^^^  ^®  particular  breach  complained  of,  and,  if  it  is  capable  of  remedy, 
1881.  '  requiring  the  lessee  to  remedy  it,  and,  in  any  case,  requiring  him  to  make 
compensation  in  money  for  the  breach,  and  the  lessee  fails,  within  a  reason- 
able time  thereafter,  to  remedy  the  breach,  if  it  is  capable  of  remedy,  and  to 
make  reasonable  compensation  in  money,  to  the  satisfaction  of  the  lessor  ; 
and  the  words  "  lessor  "  and  "  lessee  "  include  their  respective  representatives 
and  assigns ;  see  sub-sec.  (3).  As  to  the  mode  of  serving  the  notice,  see 
s.  t>7.    See  notes  on  s.  14  in  Hood  and  Challis,  8rd  ed.,  494  et  »eq. 
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yoa  witht  further  delay  to  tender  such  convce  for  exon,  and 
pay  the  remr  of  the  pchase  or  conson  moy,  togr  with  such 
intt  for  the  same  as  may  be  payable,  and  further,  that  the 
vendor  will  hold  you  liable  to  make  good  to  him  such  loss, 
costs,  damages,  and  expses,  as  may  be  incurred  by  him  by 
reason  of  your  default  in  pformg  the  sd  contract.  As  wit- 
ness my  hand  this day  of . 

(Signed)     C,  Vendor's  solor. 
Witness. 


To  A.,  one  of  the  trees  [to  Messrs.  B.  &  Co.  the  solora  to      ztx. 
the  trees]  of  a  settlemt  dated,  &c.,  made  on  the  marre  tenant  for 
of  D.  and  E.  his  wife,  or,  "the  will  dated,  &c.,  andHfeto 
proved  on,  &c.,  of  X.  deced."  intention 

to  sell,  &c., 

I  HBY  give  you  notice  that  it  is  my  intention  under  the  ^^er  the 
powers  of  the  Settled  Land  Acts,  1882  to  1889,  to  sell,  or,  ^an^  Acts, 
"  lease,"  as  the  case  may  6e,  the  ppty  described  in  the  schdle  J||^  to 
hto  being  pt  of  the  ppty  comprd  in  or  subjt  to  the  above - 
mentd  settlemt,  or,  "  will." 

Schdle  giving  short  description  of  ppty. 

Dated  this day  of . 

(Signed)     D.,  tenant  for  life. 


(h)  See  8.  45  of  the  Act  of  1882,  as  amended  by  b.  5  of  the  Act  of  1884,  As  to  notice 
the  latter  of  which  declares  that  notice  of  a  general  intention  to  sell,  to  trustees 
exchange,  partition,  or  lease  is  sufficient  (reTeniDg  pro  tanto  Re  Ray^  25  Ch.  ^'^^^f, 
D.  464).    But  it  most  still  be  considered  doubtful  whether  a  notice  of  each  J^  ,  .  . 
separate  intended  transaction  is  not  necessaiy,  though  the  terms  and  details 
of  it  need  not  be  specified,  and  whether  a  notice  once  given  will  remain 
effectual  for  any  length  of  time,  and  notwithstanding  subsequent  changes 
in  the  trustees  or  their  solicitors  ;  see  Yaizey  on  Settlements,  p.  712  ;  and  the 
Amendment  Act  does  not  apply  to  mortgages  and  charges,  as  to  which  Re 
Ray  is  still  in  force.    The  notice  must  be  given  to  the  trustees'  solicitors  as 
well  as  the  trustees  themselves,  and  may  of  course  be  given  by  the  solicitor 
of  the  tenant  for  life  on  his  behalf,  but  by  the  Act  of  1884,  s.  5  (3),  the 
trustees  may  waive  notice. 

T  2 
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NotiM  br    *^^  *^''  ^^'  ^^''  ^  ***  hut  form, 

of^t^*  As  solors  for  and  on  behalf  of  D.,  of,  &c.,  we  hby  give 
for  life  to  yon  notice  that  it  is  the  intention  of  the  sd  D.,  by  virtae  of 
intention    ^^^  powers  vested  in  him  by  the  Settled  Land  Acts,  1882  to 

to  exeroM  1889,  as  tenant  for  life  of  the este,  in  the  parish  of. 

Settled       &c.,  and  coy  of,  &c.,  under  the  above-mentd  settlemt  [will] 

i^nd  Acts  ^  enter  into  a  contract  with  X.,  of,  &c.,  and  Y.,  of,  &c.,  for 

the  sale  or  grant  to  them  of  a  piece  of  land  situate,  &c., 

formg  pt  of  the  sd  este,  and  for  carrying  out  certn 

arrangemts  with  respt  to  bldg  upon  pt  of  the  sd  este, 

and  the  makg  of  roads  through  the  lands  and  ppty  afsd,  and 

for  securg  to  the  owners  of  the  sd este  and  the  sd  X. 

and  Y.  rights  of  way  and  other  easemts  and  rights  over  such 
roads,  and  for  other  incidental  pposes.     Dated  this  

day  of . 

(Signed)     A.  and  Co. 

Address. 

Solors  for  the  sd  D. 


XXI.  I,  A.  B.,  old  surname,  of ,  in  the  coy  of ,  do  hby 

ment  of      g^^®  notice,  that  [in  complice  with  the  will  of  X.,  of,  &c., 

change  of    Esq.,  deced,  dated  the day  of  and  proved,  &c.]  I 

to  be  pub-  have  assumed  and  intend  henceforth  upon  all  occasions  and 
1.™!.*°-*  at  all  times  to  sign  and  use  and  be  called  and  known  by  the 

newspaper  ^^  ^  *'      ^ 

{b).  surname  of  C.  [only,]  in  lieu  of  and  substiton  for  [or,  in 

addon  to]  my  psnt  surname  of  B.,  and  that*  such  intd  change 
or  assumption  of  name  is  formally  decld  and  evidced  by  a 
deed  poll  under  my  hand  and  seal,  dated  this  day,  and  intd 
to  be  forthwith  enrolled  in  the  Central  Office  of  the  Supreme 
Court  of  Judicature.     In  testimony  whof  I  do  hby  sign  and 

(a)  Bee  note  on  last  page. 
As  to  (ft)  A  change  of  surname  is  now  very  commonly  evidenced  by  a  deed  poll 

changing      enrolled  in  the  Central  Office,  accompanied  by  an  advertisement  in  the  news- 
surname,      papers^  unless  it  takes  place  in  compliance  with  a  condition  in  a  will,  or 
settlement,  requiring  some  other  mode  of  assumption.    The  deed  poll  may 
follow  the  wording  of  the  advertisement.    As  to  changing  a  surname,  see 
3  Dav.  Prec,  p.  857,  note. 
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subscribe  myself  bv  such  my  intd  future  name.     Dated  this 

day  of . 

A.  [B.]  C. 
Witoess,  X.  Y.,  of,  &o. 


To  B.  and  C,  exors  of  X.,  late  of,  &c.,  deced.  ^,  ?*n- 

^otioe  to 

Recite  convce  by  A,  to  X.,  of  land  in  fee  with  covis  by  X.,  J******?" 
for  paymt  of  perpetual  rent-chge,  and  for  bldg,  laying  out  tesutor*! 
roads,  dtc.  And  whas  the  sd  covts  (other  than  the  covt  for  ^^^to^ 
paymt  of  the  sd  rent-chge)  have  not  been  pformed  by  the  sd  »ndc  » 

X.,  but  the  sd  rent-chge  has  been  pd  up  to  the  day  of '"™ 

,  Now  I  the  imdersigned  A.  do  hby  give  you  the  above- 
named  B.  and  C.  as  such  exors  as  afisd,  and  each  and  every 
of  you  notice  that  I  require  you  as  such  exors  as  afsd  to 
observe,  pform,  and  exte  all  the  covts  on  the  pt  of  the  sd  X. 
contd  in  the  sd  indre  of,  &c.,  and  wch  still  remain  or  wch 
henceforth  ought  to  be  observed,  pformed,  or  exted  (includg 
the  covt  for  paymt  of  the  sd  rent-chge),  And  I  further  give 
you  and  each  of  you  notice  to  set  apart  a  sufft  pt  of  the  este 
of  the  sd  X.  for  the  ppose  of  satisfying  the  psnt  and  future 
liability  of  the  sd  X.  or  his  este  under  the  sd  covts  before 
dividg,  distributg,  or  orwise  dealg  with  the  sd  este.  As  wit- 
ness my  hand  this day  of . 

(Signed)     A. 


NonoE  is  hby  given  psuant  to  the  Act  of  Parliamt  22  &  ^cxm. 
23  Vic.  c.  35,  that  aU  psons  havg  any  claims  or  demands  notiw  t7 
upon  or  agst  the  este  of  K.,  late  of ,  in  the  coy  of ,  ^****" 

(e)  The  absence  of  each  a  notice  as  this  does  not  affect  the  legal  obligation  As  to  the 
of  the  exacutoTS  to  answer  the  contingent  liability  if  it  should  ripen  into  an  obligatioD 
aclnal  liabUitj,  except  in  the  event  of  their  adyertising  for  creditors  under  of  execa- 
22  &  23  Via  c.  35,  s.  29  (see  the  next  form),  which  protects  them  from  claims  *°"  ^^^ 
qf  which  they  have  no  notice;  and  the  covenantee  cannot  require  a  portion  ^ftincent 
of  the  testator's  estate  to  be  set  aside  to  answer  the  liability  (^King  y.  Mai-  liabilities. 
eott,  9  Ha.  632),  but  the  executors  would  have  a  right  to  set  aside  a  fund  for 
the  purpose. 

(d)  See  the  Act  referred  to,  s.  29. 
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deced  (who  died  on  the  day  of ,  and  whose  will 

was  proved  by  ,  of ,  in  the  coy.  of ,  the  sole 

exor  thrin  named,  on  the day  of ,  in  fjor^  admon 

of  whose  este  and  effects  was  granted  to ,  of ,  in 

the  coy  of  ,  on  the  day  of  ,  by]  the  

Registry  of  the  Probate  Division  of  the  High  Court  of 
Justice)  are  hby  required  to  send  in  the  parlars  of  their 
debts  or  claims  to  the  sd  exor  [admor]  at  the  offices  of  the 

undersigned,  his  solors,  on  or  before  the day  of ; 

And  notice  is  hby  also  given,  that  after  that  day  the  sd  exor 
[admor]  will  proceed  to  distribute  the  assets  of  the  sd  K., 
deced,  amongst  the  pties  entled  thto,  havg  regard  only  to 
the  claims  of  wch  he  shall  then  have  had  notice,  and  that 
he  will  not  be  liable  for  the  assets,  or  any  pt  thof,  so  dis- 
tributed, to  any  pson  of  whose  debt  or  claim  he  shall  not 

then  have  had  notice.     Dated  this day  of . 

A.  and  B.,  Solors  for  the  sd  exor  [admor]. 
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AGREEMENT /or  Partition  (a)  of  Freeholds,  Copt- 
holds,  and  Leaseholds,  to  be  mad^  by  a  single 
Arbitrator.  Some  Shares  belonging  to  a  Married 
Woman,  another  Share  being  Vested  in  Trus- 
tees, tvith  power  to  partition^  and  the  remaining 
Share  being  in  Settlement.  Variations  where 
one  Share  is  in  an  Infant,  where  the  Choice  of 
Allotments  is  to  be  made  by  Lot,  where  the  Pro- 
perty is  subject  to  a  Mortgage,  and  where  the 
partition  is  of  the  Surface  only  without  the 
Minerals. 

AGBEEMT  made  this day  of ,  Between  A.,  Parties. 


(a)  As  to  partitaons,  see  6  Day.  FreCi  pt.  2,  478  ;  8  &  9  Vic.  c.  106,  88.  3  As  to  par- 
and  4 ;  and  as  to  the  doctrine  to  which  the  latter  enactment  has  reference,  titions. 
Bee  Co.  Litt.  173  ^.,  174  a.  h.    As  to  partitions  by  the  Board  of  Agiicolture 
under  the  General  Inclosnie  Acts,  see  note  to  next  Frecedent,    As  to  par- 
titions and  sales  by  the  Court,  see  the  Partition  Acts,  1868, 1876,  31  &  32 
Vic,  c.  40 ;  39  &  40  Vic.  c.  17. 

By  the  Settled  Land  Act,  1882,  fuU  powers  of  partition  aregiren  to  tenants  Power  of 
for  life  (as  defined  by  s.  2,  including  other  limited  owners  as  defined  by  tenant  for 
8. 58)  under  any  settlement  before  or  since  the  Act,  by  deed  or  will,  of  land  ^^^  ^, 
of  any  tenure  (including  settlements  by  way  of  trust  for  sale  as  defined  by  P*^"'®*^ 
s.  63,  if  an  order  of  Court  has  been  obtained  under  the  Settled  Land  Act,  1884,  Settled 
s.  7),  where  the  settlement  comprises  an  undivided  share,  or  where,  under  the  Lcmd  Act. 
settlement  the  settled  land  has  come  to  be  held  in  undivided  shares  (ss.  3  1882. 
(iv.),  19)  ;  and  money  may  be  paid  by  any  party  for  equality  (s.  8  (iT.)  ), 
and  any  money  required  for  that  purpose  may  be  paid  out  of  any  capital 
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mic.  X. 


owner  of  Bonie  9hareB,  1 ;   B.,  and  K.,  his  wife,  owner  of 


Sabsidi&ry 
provisioni. 


Power  of 
tenant  for 
life  to 
convey. 

As  to 
money  re- 
ceived for 
equality. 


As  to  con- 
veyance of 
land  re- 
ceired  on 
partition. 

Power  to 
enter  into 
contracts. 

As  to 

giving 
notice  to 
trostees. 

As  to  in- 
fants, &c. 

Express 

powers 

preserved. 


As  to 
minerals. 


money  ander  the  Act  (bs.  21  (iT.)»  32,  33) ;  or  may  be  raised  by  the  tenant 
for  life  by  mortgage  (s.  18). 

The  partition  must  be  for  the  best  consideration  in  land,  or  land  and 
money,  that  can  reasonably  be  obtained,  s.  4  (2)  ;  but  may  be  subject  to  any 
stipulations  as  to  title,  tec.  (s.  4  (5) )  ;  and  any  restriction  or  reservation  as 
to  building  on  or  other  user  of  the  land,  or  as  to  mines  and  minerals,  or  any 
other  thing,  may  be  imposed  or  reserved  and  made  binding  on  the  tenant  for 
life,  and  the  settled  land,  or  on  any  other  party,  and  the  land  given  on 
partition  to  him  (s.  4  (6)  ).  The  partition  may  also  be  of  the  surface  apart 
from  any  of  the  mines  and  minerals,  or  vice  vena,  and  with  or  without  granta 
or  reservations  of  easements,  rights,  &c.,  for  mining  purposes  in  relation  to 
the  settled  land  or  any  part  thereof,  or  any  other  land ;  and  may  be  made 
subject  to  and  in  consideration  of  the  reservation  of  an  undivided  share  in 
mines  or  minerals  (a  17).  The  remarks  in  Vol.  I.,  p.  680,  note,  as  to  the 
power  to  create  easements  on  an  exchange,  seem  to  apply  equally  to  a  par- 
tition.  The  tenant  for  life  may,  with  the  consent  of  the  incumbrancer, 
charge  any  incumbrance  affecting  land  given  on  partition  on  any  other  part 
of  the  settled  land  (s.  6,  and  see  s.  24  (4,  5,  6)  ). 

The  tenant  for  life  is,  by  s.  20,  empowered  to  execute  the  necessary  con- 
veyance for  effecting  the  partition  (see  Vol.  I.,  p.  488  et  $eq,^  note) ;  a  deed  re- 
lating to  copyholds  conferring  the  right  to  admittance  without  any  surrender. 
Money  received  for  equality  of  partition  must  be  paid  to  the  '*  trustees  of 
the  settlement  **  (as  defined  by  s.  2  (8),  or  s.  63),  or  into  Court  at  the  option 
of  the  tenant  for  life  (s.  22)  ;  and  the  receipt  of  the  trustees  is  a  good  dis- 
charge (s.  40)  ;  but  it  is  not  to  be  paid  to  less  than  two  trustees,  unless  the 
settlement  authorises  the  receipt  of  capital  trust  money  by  one  trustee 
(s.  39).    As  to  appointing  trustees  where  there  are  none,  see  s.  38. 

By  s.  24  the  land  taken  on  partition  must,  if  freehold,  be  conveyed  to  the 
subsisting  uses  of  the  settlement,  and,  if  copyhold  or  leasehold,  upon  trusts 
corresponding  with  the  subsisting  uses  of  the  settlement,  with  a  provision 
preventing  leaseholds  from  vesting  absolutely  in  a  tenant  in  tail  by  purchase 
dying  under  twenty-one. 

Full  power  is  given  to  the  tenant  for  life  to  enter  into,  and  vary  or  rescind, 
a  contract  for  partition,  which  is  to  be  binding  on  and  enure  for  the  benefit 
of  his  successors  in  title  (s.  31). 

As  to  the  requirement  as  to  giving  notice  before  exercising  the  statutory 
powers  to  the  "trustees  of  the  settlement**  and  their  solicitor,  see  Vol.  I.,  p. 
488,  note,  and  above,  p.  275,  note. 

As  to  a  tenant  for  life  who  is  an  infant,  married  woman,  or  lunatic,  see 
ss.  60, 61 ,  62  ;  and  as  to  the  extension  of  the  powers  of  the  Act  to  the  case  of 
an  infant  who  is  absolutely  entitled,  see  s.  69. 

Any  express  power  of  partitioning  contained  in  the  settlement  is  pre- 
served, but  cannot  be  exercised  without  the  consent  of  the  tenant  for  life 
(s.  56),  unless  the  settlement  is  by  trust  for  sale  ;  see  the  Act  of  1884,  s.  6. 

See  further  as  to  the  general  provisions  of  the  Act,  Vol.  L,  p.  488  et  seq,, 
note. 
In  the  absence  of  an  express  power,  trustees  cannot  join  in  a  partition  of 


PABTrnoNS.  281 

other  shares  (a),  2 ;  C.  and  D.,  trees  of  share,  hinafter  called    '"o- «. 
the  trees^  8  ;  E.y  tenant  for  life  of  another  shares  4.    Whas  Sodtals. 

the  sd  A.  is  entled  to  undivided  shares,  and  the  sd  B.  Title  to 

* « 

and  K  his  wife  are  entled,  in  right  of  the  sd  K.,  to J^     "* 

undivided  shares  of  and  in  the  freehd,  copyhd,  and  leasehd 

hereds  hinafter  described:  And  whas  one  undivided Title  of 

share  thof  is  vested  in  the  trees,  under  the  will  of  X.  de- 
ced,  dated,  &c.,  and  proved,  &c.,  with  power  to  concur  in  a 
partition  of  the  sd  premes,  with  or  witht  the  minis,  or,  ''  is 
vested  in  X.,  an  infant,  under  the  will,  &c.,  and  the  trees 
are  the  trees  of  the  settlemt  of  such  share  for  the  pposes  of 
the  Settled  Land  Acts,  1882  to  1889 ;  "  And  whas  the  sd  Title  of 

E.  is  tenant  for  life  in  posson  of  the  remaing share  of  fo,  ^^ 

the  sd  premes,  imder  a  settlemt  dated,  &c. ;  [And  whas  Mortgage, 
all  the  sd  hereds  and  premes  are  subjt  to  a  mtge  effected  by 

an  indre  dated,  &c.,  for  £ and  intt  at per  cent,  per 

annum ;  Stat€  of  mtge  debt,  p.  6 ;]  And  whas  the  sd  pties  Agrae- 
hto  (the  sd  B.  contractg  for  himself  and  the  sd  K.  his  wife,  "*•***• 
and  the  sd  E.  contractg  under  the  powers  of  the  Settled 
Land  Act,  1882,  and  the  trees  contractg  under  the  afsd 
power,  or,  "  under  the  powers  of  the  same  Act,'*)  have  agrd 


the  snifaoe  without  the  minerals,  or  vice  rersd  without  the  sanction  of  the 
Court  under  25  Sc  26  Vic.  108 ;  but  the  powers  of  the  Settled  Land  Act, 
where  applicable,  enable  this  to  be  done. 

In  the  aboye  Precedent  the  tenant  for  life  of  one  share  joins  in  the  par- 
tition under  the  powers  of  the  Settled  Land  Act.  In  the  case  of  the  share 
▼ested  in  the  trustees,  parties  of  the  third  part,  it  is  assumed  that  there  is  no 
tenant  for  life  whose  consent  is  necessary  under  s.  56  of  the  Settled  Land  Act, 
1882  (as  amended  by  the  Act  of  1884,  s.  6)  or  that  the  owner  is  an  infant, 
so  that  the  powers  of  the  Act  are  vested  in  the  trustees  under  s.  69  or  60. 

(a)  If  the  title  of  the  married  woman  arose,  or  she  was  married,  after  1882,  As  to 
she  can  dispose  of  her  share  as  Si/eme  iole  under  the  Married  Women's  Pro-  married 
pertj  Act,  1882,  ss.  1,  2,  and  5  (see  p.  98,  note).    But  if  both  the  marriage  ^omen. 
and  the  acquisition  of  the  property  were  prior  to  1883  (as  toi which,  see  Reid 
y.  Reid,  31  Ch.  D.  402),  the  case  is  governed  by  the  old  law  ;  and  the  hus- 
band must  join  in  the  partition  whenever  this  would  have  been  necessary 
before  the  late  Act.    Whether  the  wife's  power  of  disposition  depends  on 
the  old  or  new  law,  she  can  enter  into  contracts  under  tibe  late  Act  (s.  1)  so 
as  to  bind  her  separate  estate,  if  any ;  but  where  the  property  is  not  the 
wife's  separate  estate,  the  husband  should  be  made  a  party  to  the  contract. 
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PEBc^i.  to  make  a  parton  of  the  sd  hereds  and  premes  in  mner 
hinafter  appearg ;  [But  it  has  been  agrd  that  such  parton 
shall  include  the  surface  only  of  the  sd  lands,  and  shall  not 
extend  to  or  a£fect  the  mines  and  minis  in,  under,  or  upon 
the  same  or  any  pt  thof  (a).]  NOW  IT  IS  HBY  AGRD 
as  follows  :— 

Piirtitioii         1.  M.  of ,  hinafter  called  the  arbitror,  shall  forthwith 

^  arbi-  ^  i^&ke  a  parton  and  divon  of  the  freehd,  copyhd,  and  leasehd 

trator.        hereds  described  in  the  schdle  hto  [exclusive  of  the  mines 

and  minis  in,  under,  or  upon  the  same  or  any  pt  thof]  into 

sevl  allotmts,  convenient  to  be  held  in  sevlty,  and  as 

nearly  as  may  be  of  equal  value,  or^  "  equal  [or,  propor- 
tionate] resply  in  value  to  the  sevl  undivided  shai'es  of  the 
sd  pties  in  the  sd  hereds,"  and,  if  necy,  shall  direct  any  of 
the  pties  to  give  to  any  of  the  other  pties  a  sum  of  moy  for 
equality  of  parton,  and  fix  the  amt  to  be  given, 
to^make  ^'^       2.  The  abbitror  shall  make  or  obtain  such  a  survey  and 
Burrey,  &c.  valuon  of  the  sd  hereds,  and  such  maps,  plans,  and  schdles 
thof,  as  may  appear  to  him  to  be  necy  or  pper  for  the  ppose 
of  the  sd  parton. 
Ab  to  mort-     [8.  The  abbitbob  shall  direct  how  the  sd  mtge  debt  and 
^^^'         the  intt  now  due  and  to  accrue  due  thron  shall  be  borne,  and 
what  indemnity  in  respt  thof  shaU  be  given  by  any  of  the 
pties  to  the  others  of  them.] 
Apportion-      4.  The  abbitrob  shall  direct  how  the  rent  reserved  by 
rent  of       the  sd  indre  of  lease  shall  be  apportioned  between  the  sd 
leaseholds,  allotmts,  and  whether  any  and  what  indemnity  in  respt  thof, 
and  of  the  covts  contd  in  the  sd  lease,  shall  be  given  by  any 
of  the  pties  to  the  others  or  other  of  them. 
Allotment       6.  As  SOON  as  the  parton  and  divon  shall  have  been  made, 
to  parties.  ^^  arbitrors  shall  direct  wch  of  the  allotmts  shall  be  taken 
by  the  respive  pties  entled  to  or  contractg  in  relon  to  the  sd 
undivided  shares ;   [or.  As  soon  as  the  parton  and  divon 
shaU  have  been  made,  the  pties  entled  to  or  contractg  in 


(a)  For  a  partition  excepting  underprronnd  and  not  Hnrface  minerals,  see 
Precedent  V.,  p.  293. 
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relon  to  the  sd  undivided  ahares  shall  draw  lots,  in  such  ^*^^  '* 
mner  as  the  arhitror  shall  decide,  for  priority  of  choice 
between  the  sd  allotmts,  and  shall  successiYely  make  choice 
of  their  respiye  allotmts  within  such  time  as  the  arhitror 
shall  decide  J  and  the  allotmts  shall  be  appropriated  accdly. 
Here  insert  any  provons  a$  to  title  to  be  ehown  by  the  eevl 
ptiesy  commencg  with  the  common  root  of  tide;  see  Vol.  7. 
Condons  of  Sale. 

6.  The  pabton  shall  be  completed  and  carried  into  effect  ^"^*' 

on  the day  of ,  or  such  later  day  as  the  arhitror 

may  appt,  on  wch  day  the  seyl  pties  hto  and  all  other  necy 
pties,  if  any,  shall  resply  exte  and  do  all  such  assurces  and 

acts  as  shall  be  necy  or  pper  for  carrying  the  same  into 
effect,  and  any  question  as  to  the  form  and  contents  of  any 
of  such  assurces  or  the  acts  to  be  so  done  shall  be  determined 
by  the  arhitror,  and  upon  the  exou  and  doing  of  such 
assurces  and  acts,  the  moy,  if  any,  wch  shall  become  payable 
for  equality  of  parton,  shall  be  pd  togr  with  intt  after  the 

rate  of per  cent,  per  annum  from  the  time  appted  for 

the  complon  of  the  parton,  in  case  the  same  shall  not  be 
then  completed. 

7.  The  sd  A.  and  B.  [and  E.]  shall  enter  into  such  Corepwita 
imphed  statutory  covts  for  title  and  further  assurce  as  are  &e.  (6). 
usual  in  convces  on  sales  with  such  modificons,  if  any,  as 

the  case  may  require,  but  the  liability  of  the  sd  E.  under 
such  covts  shall,  as  regards  the  reversion  of  his  share 
expectant  on  his  life  este,  be  restricted  to  the  acts  of  himself 
and  psons  claimg  imder  him,  and  the  trees  shall  not  be 
required  to  enter  into  any  covt  except  the  usual  implied 
statutory  covt  against  incumbces,  and  any  acknowemt  of  the 
right  to  prodon  of  munimts  retained  by  them  wch  may  be 
required. 

8.  The  respive  pties  shall  be  entled  to  the  posson  or  rect  Pooesaion 
of  the  rents  and  profits  of  their  respive  allotmts,  and  shall  goingi. 


(6)  As  to  the  statutory  covenants  for  title,  &c.,  and  produotion  of  mani< 
ments,  see  Vol.  1.,  pp.  425  and  441,  notes. 
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PBM.  I.    pay  the  outgoings  in  respt  thof  from  the  time  appted  for  the 

complon  of  the  parton. 

Retention       9.  The  arbitbor  shall  determine  wch  of  the  pties  shall 

deedft.^       have  the  costody  of  such  of  the  munimts  of  title  as  relate  to 

more  than  one  of  the  allotmts  [but  the  trees  shall  not  be 

required  to  give  any  covt  or  undertakg  for  safe  custody  of 

any  munimts]. 

Prepara-         10.  The  assurce  of  each  allotmt  and  any  other  deed  or 

deeds.        instrumt  relatg  thto  shall  be  prepared  by  and  at  the  expse 

of  the  pty  to  whom  the  same  shall  be  appropriated. 
Incorpoia-  11.  SucH  OF  the  provons  of  the  Conv.  and  Law  of  Ppty 
v^?oM  or*  -^^^^  1881,  with  respt  to  contracts  for  sale  as  may  be  applic- 
Conv.  Act,  able  shall  as  far  as  may  be  apply  to  and  be  deemed  to  be 
incorporated  in  this  agreemt  in  tiie  same  mner  as  if  the  sd 
parton  were  intd  to  operate  by  way  of  mutual  sales. 
Costs.  12.  The  costs  of  the  sd  parton,  includg  the  remuneron 

to  the  arbitror  and  the  costs  of  the  preparon  and  exon  of 
these  psnts  and  of  all  acts  and  tlungs  to  be  done  by  virtue 
of  these  psnts,  other  than  the  costs  incurred  by  the  sevl 
pties  in  makg  out  and  investigatg  the  sevl  titles  to  the  sd 
undivided  shares,  and  save  as  hby  or  by  the  statute  lastly 
hinbfe  referred  to  or  orwise  provd,  shall  be  borne  by  the 
sevl  pties  in  the  proportions  wch  shall  be  determined  by  the 
arbitror  [in  the  proportions  foUowg,  that  is  to  say,  <bc.] 
Decision  to      18.  The  DECISION  of  the  arbitror  as  to  any  of  the  matters 
^  ^ '      afsd  shall  be  final  and  absolutely  bindg  on  all  pties. 
Provision        14.  In  CASE  the  arbitror,  or  any  other  arbitror  appted  by 
i»L^ent  ™^^®  o^  t^s  psnt  clause,  shall  die,  or  refuse,  or  become 
of  new       incapable  to  act  before  the  matters  referred  to  him  shall 
have  been  determined,  a  majority  of  the  sd  pties  hto  (the 
trees  countg  as  one  pson),  or  in  default  thof,  the  president 
for  the  time  being  of  the  Incorporated  Law  Society  may,  on 
the  request  of  any  one  of  the  sd  pties,  nominate  some  other 
pson  to  be  arbitror ;  and  the  pson  so  nominated  shall,  as  to 


(a)  See  8.  3  (3)  as  to  recitnlfl  being  eTidence,  and  (6)  as  to  expenses  j  and 
Vol.  I.,  p.  247,  note. 
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all  the  matters  remaing  to  be  determined,  have  the  same    '"^  '- 
powers  and  authorities  as  if  he  had  been  origlly  nominated 
an  arbitror.    As  wttness  the  hands  of  the  sd  pties. 

Schdie  of  peels. 


n. 

AGREEMENT  for  Partition  of  Freeholds  to  be  fmo.  n. 

made  by  Two  ARsiTRiLTORS  cmd  effected  through  the     

Board  of  Agriculture,  (b). 

Pabtiss,  A.y  owner  of  one  tmdivided  moiety ,  1 ;  B.,  tenant 
for  life  of  the  other  moiety y  2.     Whas  the  sd  A.  is  entled  in  Becitals. 
fee  simple  in  posson  to  one  undivided  moiety  of  the  hereds  Title, 
described  in  the  schdie  hto,  and  the  sd  B.  is  under  an  indre 
dated,  Sec.,  being  the  settlemt  exted  on  his  marre,  tenant  for 
life  in  posson  of  the  other  undivided  moiety  thof:  And  whas  Agree- 
the  sd  A.  and  B.  are  desirous  of  makg  a  parton  of  the  sd  ^^^ 
hereds :  NOW  IT  IS  HBY  AQRD  as  follows : 

1.  M.  of ,  and  N.  of  ,  hinafter  called  the  arbi-  Arbitrators 

trors^  continue  as  in  clause  1  of  last  Prec,  subetitutg  for  the  partition. 
last  pt  of  the  clause ,  "  and  shall  determine  how  any  inequality 

in  value  shall  be  compensated." 

2.  Clauses  2  and  6  of  last  Prec, 


(J)  See  "  The  Inclosure  Acts,  1846  to  1876,"  8  &  9  Vic.  c.  118,  88.  90  to  Paptitiona 
94  ;  11  &  12  Vic  c.  99,  bb.  13  &  14  ;  12  &  13  Vic.  c  83,  8.  7  ;  16  &  16  Vic.  c  under 
79,  68.  17,  30,  and  31  ;  17  &;  18  Vic.  c  97, 8.  8  ;  20  &  21  Vic.  c.  81,  88.  7  to  Incloeore 
11  ;  22  &  23  Vic.  c.  43,  88. 10  and  11  ;  31  &  32  Via  c  89,  s.  2  ;  39  &  40  Vic.  Acts. 
c.  56,  8.  33  ;  Day.  Free.,  vol.  1. ,  pt.  i.,  p.  99,  note.    Beoonne  can  be  had  to 
fbe  Acts  only  where  the  ineqaalitj  in  valae  does  not  exceed  one-eighth, 
which  is  to  be  compensated  by  a  rent-chaige.    By  the  Settled  Lsnd  Act, 
1882,  8.  48,  the  Inclosare  Commissioners  were  styled  "  the  Land  Commis- 
sioners  for  Bngland,"  and  by  the  Board  of  Agricrdture  Act,  1889,  62  9t  53 
Vic.  c.  80,  8.  2,  their  powers  and  duties  have  been  transferred  to  the  Board 
of  Agricaltore. 
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PESO.  II. 


Applica- 
tion to 
Board. 


Costs. 


Decision  to 
be  final. 


Provision 
fur  ap- 
pointment 
of  new 
arbitrators. 


8.  As  SOON  as  the  appropriation  shall  have  been  made 
the  sd  A.  and  B.  shall  forthwith  apply  to  the  Board  of 
Agriculture  for  an  order  of  parton  under  the  seal  of  the  sd 
Board,  for  the  ppose  of  carrying  the  sd  parton  into  effect. 

4.  The  costs  of  the  sd  parton,  includg  the  costs  of  this 
agreemt  and  of  the  sd  applicon  to  the  sd  Board  and  the 
remuneron  to  the  arbitrors,  shall  be  borne  by  the  pties 
equally. 

5.  As  in  last  Prec,  clause  18,  addg,  and  in  case  they  shall 
differ  in  opinion  as  to  any  matter,  the  same  shall  be  referred 
to  an  umpire  to  be  chosen  by  them  before  they  enter  upon 
the  business,  and  his  decision  shall  be  final. 

6.  In  case  the  sd  M.  or  any  other  arbitror  appted  by  the 
sd  A.  by  Tirtue  of  this  psnt  clause  shall  die  or  refuse  or 
become  incapable  to  act  before  all  the  matters  afsd  shall 
have  been  determined,  the  sd  A.  may  nominate  anor  arbitror 
in  his  place.  Similar  power  to  B.  to  nominate  arbitror  in 
place  of  N. ;  And  every  pson  so  nominated,  &c.,  as  in  last 
Prec,  clavse  14  (a).    In  witness,  &c. 

Schdle  of  peels. 


III. 


PRKO.  III. 


Becitals. 


PAETITION  Deed  of  Freeholds  between  two 
Tenants  in  Common,  Joint  Tenants,  or  Co- 
PABCENEBS  effected  by  One  conveyance.  .  Appor- 
tionment o/*  Rent-charge. 

Parties,  A.,  one  co-mvner,  1 ;  B.,  anor  co-owner,  2 ;  C, 
grantee  to  uses,  8.  Recite  title  of  A.  and  B.  as  tenants  in 
common,  jt  tenants,  or  co-parceners  to  the  hereds  described  in 


(a)  If  desired,  a  daose  may  be  added,  limiting  the  time  for  completion  as 
in  the  agreement  for  an  exchange.  Vol.  I.,  p.  684.  clause  4. 
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the  schdleSf  gubjt  to  a  renUckge.     And  whas  the  sd  A.  and  '■■c  m, 
B.  are  desirous  of  makg  a  parton  of  the  sd  pieces  of  land  Dwira  to 
and  hereds  described  in  the  sd  schdles  hto,  and  they  have  ^?^^^' 
agrd  that  the  hereds  comprd  in  the  first  schdle  hto  shall  be 
taken  by  and  appropriated  to  the  sd  A.  in  seylty,  in  lieu  of 
his  undivided  share  of  the  entirety  of  the  sd  hereds,  and 
that,  &C.9  premes  in  second  schdle  to  he  taken  by  B.,  and  it 

has  been  farther  agrd  that  the  sum  of  £ shall  be  pd  by  Sum  to  be 

the  sd  A.  to  the  sd  B.  as  and  for  equality  of  parton :  And  equiity. 

WHAS  the  sd  sum  of  £ has  been  pd  by  the  sd  A.  to  the  PkymenL 

sd  B.  before  the  exon  hrof,  as  the  sd  B.  doth  hby  acknowe : 
And  whas  the  sd  A.  and  B.  are  desirous  that  the  hereds  so  ^^^  »' 
to  be  allotted  to  them  resply  shall  be  conyeyed  and  assured 
in  mner  hinafter  appearg ;  Recital  introdtictory  to  acknowemt 
forprodon  of  deeds,  Vol.  !•,  p.  398 ;  NOW  THIS  INDRE  ^^ 
WITNETH  that  for  effectg  the  sd  parton  and  in  conson  of 
the  premes,  the  sd  A.  and  B.,  [^ifjt  tenants,  '' jtly  as  beneftdal 
owners  (b)  do/'  if  tenants  in  common  or  co-parceners,  **  each 
of  them  conveying  as  beneficial  owner  (b)  of  one  moiety  of 
the  hereds  hby  assured,  or,  *  of  the  respive  share  or  shares, 
este,  and  intt  in  the  hereds  hby  assured  to  wch  he  is  entled 
as  hinbfe  appears,'  and  all  other,  if  any,  his  share,  este,  or 
intt  thrin,  do  and  each  of  them  doth  "]  hby  grant  unto  the  Qrant 
sd  C,  PceU  by  referee  to  two  schdles ;  Habendum,  Unto  the 
sd  C.  and  his  hrs  To  the  uses  followg,  that  is  to  say.  As  As  to  one 

TO  the  entirety  of  the  sd hereds  and  premes  comprd  in  ^^"^ 

the  sd  first  schdle  hto.  To  the  use  of  the  sd  A.,  his  hrs  and  ^?  ?^. 

of  a.  in 

assns  for  ever,  to  be  henceforth  held  by  him  and  them  in  aeyeraity. 

sevlty  :  And  as  to  the  entirety  of  the  sd hereds  and  As  to  other 

premes  comprd  in  the  sd  second  schdle  hto,  To  the  use  of  ?^* 
the  sd  B.,  his  hrs  and  assns  for  ever,  to  be  henceforth  held  of  B.  in 

seTeraltj. 

(V)  The  words  printed  in  thick  type  imply  the  nsnal  qualified  coyenants 
for  title  and  farther  assurance  by  each  party,  as  on  a  sale,  as  to  the  share 
expressed  to  be  conveyed  by  him,  or  in  the  case  of  joint  tenants  as  to  the 
entirety,  by  yirtne  of  the  Cony.  Act,  1881,  s.  7 ;  see  VoL  I.,  p.  425,  note. 
The  liability  under  the  implied  covenants  in  the  latter  case  should  be 
restricted  by  a  proviso  as  in  the  text 
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nwo.  m.  by  him  and  them  in  sevlty,    Provd  always  and  it  is  hby 
ciausa        agrd  that  the  sd  hereds  comprd  in  the  first  schdle  hto  shall 

STi^t"'  be  chged  with  £ a  yr  as  pt  of  the  sd  yrly  rent-chge  of 

eblige.       £ in  exoneron  of  the  sd  hereds  comprd  in  the  second 

schdle  hto,  and  the  sd  hereds  comprd  in  the  sd  second 

schdle  hto  shall  be  charged  with  £ a  yr,  the  remr  of  the 

sd  yrly  rent-chge  of  £ ,  in  exoneron  of  the  sd  hereds 

Powers  of    comprd  in  the  sd  first  schdle  hto ;  And  it  is  hby  agrd  and 

distoMB^     decld  that  if  and  whenever  any  claim  or  demand  shall  be 

(<*)-  made  upon  the  sd  hereds  comprd  in  the  first  schdle  hto,  or 

any  pt  thof,  or  npon  the  owner  or  occupier  of  the  same 

hereds  in  respt  of  the  sd  pt  hby  chged  upon  the  sd  hereds 

comprd  in  the  second  schdle  hto  of  the  sd  yrly  rent-chge  of 

£ ,  and  the  sd  A.,  his  hrs  or  assus,  shall  in  consequce  of 

such  claim  or  demand  pay  any  moys  or  be  put  to  any  expse, 

the  sd  A.,  his  hrs,  exs,  ads,  or  assns  may  enter  into  and 

upon  the  sd  hereds  comprd  in  the  second  schdle  hto,  or  any 

pt  thof  and  rece  the   rents   and   profits   thof  or  distrain 

thrupon  in  like  mner  as  landlords  may  now  do  for  rent  in 

arrear,  to  the  intent  that  thby  or  orwise  all  such  moys  and 

expses  wch  he  the  sd  A.,  his  hrs  or  assns,  shall  so  pay  or  be 

put  to  as  afsd,  togr  with  the  costs  of  or  relatg  to  such  entry 

and  rect  or  distress,  may  be  pd  and  satisfied ;  similar  potcer 

to  B.  in  respt  of  other  pt  of  rent-chge.    If  A,  and  B.  are  jt 

tenants,  provo  restrictg  their  liability  under  the  statutory  covts 

for  title,  Vol.  I.,  p.  489.     Acknowemt  and  undertakg  by  A,  to 

C.  as  to  munimts  retained  by  him,  Vol.  I.,  p.  446.     The  like 

by  B.  to  C.  as  to  those  retained  by  him.     In  witness,  &c.  {b). 

Two  Schdles. 


(a)  As  to  the  validity  of  these  powers,  see  Vol.  I.,  p.  325,  note,  p.  727, 
note. 

(()  To  be  executed  in  daplicate.  A  partition  deed  is  chaigeable  with  ad 
valorem  daty  on  the  sum  (if  any)  paid  or  given  for  equality  ;  see  the  Stamp 
Act,  1870,  schedule,  Pabtition,  and  s.  79. 


PABTITIONS.  289 


IV. 

CONVEYANCE  on  Pabtition  of  Freeholds  to  a  nmo.tr. 

Married  Woman,  a  Sum  being  paid  for  Equalitt,     

ihe  Legal  Estate  being  Outstanding  in  a  truitee. 
Variations  where  the  Woman  i$  entitled  for  her 
Separate  Use. 

Parties,  A.,  survivg  tree  of  legal  eete,  1 ;   B.,  2 ;   C,  8 ; 
[D.  and}  E.,  his  wife  (c),  4.     "Recite  will  ofX,  devisg  his  real  Reciu]& 
e^te  to  A.  and  M.  in  trust  for  K.for  life,  and  after  his  death 
in  trust  to  sell  and  divide  proceeds  among  his  chn  equally  ; 
death  of  testor  and  probate ;  deaths  of  M.  and  K.     And  whas  Familj. 
the  sd  K.  had  issue,  three  chn  and  no  more,  namely,  the  sd 
B.,  C,  and  E.,  all  of  whom  have  attained  the  age  of  twenty- 
one  yrs ;  Marrge  of  E.  (d).     And  whas  the  real  este  to  wch  K«al  wute 
the  sd  testor  was  entled  at  the  time  of  his  death,  consisted  to  tc^loor. 
of  the  freehd  pieces  of  land,  messes,  and  hereds  hby  granted 
and  certain  other  freehd  hereds  situate,  &c. ;  And  whas  the  Election 
sd  B.  and  C.  and  the  sd  [D.  and]  E.  have  resply  elected  to  y^rt^and*' 
take  the  sd  hereds  and  premes  as  real  este  dischged  from  Agreement, 
the  trust  or  diron  for  sale  contd  in  the  sd  wUl  as  afsd,  wch 
election  is  intd  to  be  testified  by  their  respive  exon  of  these 
psnts  and  of  the  indres  hinafter  recited,  and  they  have  also 
agrd  to  make  a  parton  of  the  sd  premes  in  nmer  hinafter 
mentd,  that  is  to  say,  that  the  sd  hereds  situate  at , 


(«)  If  the  married  woman's  title  accraed,  or  if  she  was  married  after  1882,  As  to 
or  is  otherwise  entitled  for  her  separate  use,  she  can  act  as  a  feme  sole  under  inamed 
the  Married  Women's  Property  Act,  1882,  and  the  concorrence  of  her  '^°"*°* 
husband  would  be  unnecessary ;    see  p.  95,  note.     Otherwise,  the  case 
would  be  governed  by  the  old  law,  and  the  husband  must  join  and  the 
wife  must  acknowledge  the  deed,  although  she  is  not  a  conveying  party, 
to  testify  her  consent  to  the  partition  and  her  election  to  take  the  property 
nnconyerted  ;  see  Franks  y.  Bollans,  L.  B.  3  Ch.  Ap.  717. 

(d)  It  should  be  made  to  appear  whether  E.  was  married  after  1882  or 
not,  unless  her  title  accrued  after  1882,  or  she  is  otherwise  shown  to  be 
entitled  for  her  separate  use. 

K.B. — ^VOL.  n.  U 


290 


PARTITIONS. 


PRK.  rr.  yff.]^  are  valued  at  £ ,  shall  be  taken  by  the  sd  B.  in 

sevlty,  and  that  the  sd  hereds  situate  at ,  wch  are  valued 

at  £ ,  shall  be  taken  by  the  sd  C.  in  sevlty,  and  that  the 

hereds  hby  granted,  wch  are  valued  at  £ ,  shall  be  taken 

by  the  sd  £.  in  sevlty,  and  that  the  sd  [D.  and]  E.  shall 

pay  the  sum  of  £ for  equality  of  parton  as  follows, 

namely,  £ pt  tliof  to  the  sd  B.,  and  £ ,  residue 

Conrey- 
ances  to 
B.  and  C. 


Wit- 
nesseth. 


Gmiit. 


To  use  of 
married 
woman  in 
fee. 


thof  to  the  sd  C. ;  And  whas  the  sd  hereds  situate  at 

are  intd  to  be  conveyed  to  the  sd  B.  in  sevlty  by  an  indre 
bearg  even  date  hrwith,  and  expd  to  be  made,  &c.,  and  the 

sd  hereds  situate  at are  intd  to  be  conveyed  to  the  sd 

C.  in  sevlty  by  another  indre  bearg  even  date  hrwith  and 
expd  to  be  made,  &c. ;  Recital  introductory  to  acknowemt  for 
prodon  of  deeds,  Vol.  I.,  p.  898 ;  NOW  THIS  INDRE 
WITNETH  that  in  conson  of  the  convcesintd  to  be  eflFected 
by  the  sd  respive  indres  of  even  date  hrwith,  and  in  consou 

also  of  the  respive  sums  of  £ and  £ upon  the  exon 

hrof  pd  to  the  sd  B.  and  C.  resply  by  the  sd  [D.  and]  E., 
rect  by  B.  and  C.  resply,  the  sd  A.  as  trustee  (a),  doth  hby 
at  the  request  as  well  of  the  sd  B.  and  C.  as  of  the  sd  [D. 
and]  E.,  grant,  and  the  sd  B.  and  C,  each  of  them  convey- 
ing as  beneficial  owner  (a)  of  the  respive  share,  este,  and  intt 
in  the  sd  premes  to  wch  he  is  entled  as  hinbfe  appears,  and 
all  other,  if  any,  his  share,  este,  and  intt  thrin,  do  resply 
hby  grant  and  confirm  unto  the  sd  E.,  Peels,  Vol.  I.,  p.  402  ; 
Habendum,  Unto  and  to  the  use  of  the  sd  E.,  her  hrs 
and  assns,  to  the  intent  that  the  entirety  of  the  same  premes 
may  be  henceforth  vested  in  the  sd  E.,  her  hrs  and  assns  in 
sevlty  as  her  septe  ppty  and  este.  Statutory  acknowemt  and 
undertakg  by  B.  or  C*  with  E.  as  to  viunimts,  VoL  L,  p.  446- 
In  witness,  &c. 


(a)  See  above,  p.  65,  and  Vol.  I.,  p.  425,  note. 
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DEED  of  Partition  of  Freeholds,  Copyholds,  and  ^^"^  ▼• 
Leaseholds.  One  Third  belonging  to  an 
Absolute  Owner,  another  Third  being  in 
Strict  Settlement,  and  the  remaining  Third 
being  vested  in  Trustees  for  Sale,  with  Power 
to  Partition.  Part  of  the  Property  having  been 
Exchanoed.  a  Sum  being  paid  for  Equality. 
The  Minerals  under  part  of  the  Freeholds  are 
Excepted,  and  Easements  and  Rights  over 
one  Allotment  are  created  in  favour  of  another. 
The  Partition  is  effected  by  Mutual  Conveyances, 
operating  partly  under  the  Settled  Ijlnd  Act, 
1882.  Variations  where  the  Partition  is  effected 
by  the  Trustees  of  ike  Strict  Settlement  under 
an  express  power  (6). 

Pasties,  A.,  owner  of  one  share,  1 ;    B.  tenant  for  life 
under  strict  settlemt  of  anor  share,  2 ;  C  and  D.,  trees  of  that 
settlemt,  3;  E.  and  F.,  trees  of  reinaing  share,  4;  K.,  grantee 
to  uses,  6.     Recite  will  of  X.  devisg  the  freehd,  copyhd,  and  Recitals. 
leasehd  hereds  specified  in  the  first  and  second  schdles,  the 


(&)  As  to  partitions  aDder  the  Settled  Land  Act,  1882,  see  p.  279,  note  ; 
and  as  to  partitioning  under  an  express  power  where  there  is  a  tenant  for 
life  nnder  the  Act,  see  s.  56  :  and  see  Vol.  I.,  p.  493,  as  to  the  operation  of 
that  section.  As  to  the  power  to  create  easements,  see  p.  280.  note,  referring 
to  Vol.  I.,  p.  680,  note.  In  the  precedent  in  the  text  special  power  for  this 
purpose  is  conferred  by  the  settlements.  As  to  the  machinery  for  creating 
easements  by  limitation  of  the  use,  see  the  Conv.  Act,  1882,  s.  62,  Vol.  I.,  p. 
680,  note.  As  to  the  share  vested  in  trustees  for  sale,  E.  and  F.,  if  there  is  a 
tenant  for  life,  he  cannot  partition  under  the  Act  without  getting  an  order 
of  Court  (see  above,  p.  279,  note)  ;  and  if,  as  in  this  Precedent,  the  partition  is 
effected  under  a  power  by  the  trustees,  his  consent  is  not  necessaiy  unless  he 
has  obtained  an  order  of  Court  (see  the  Act  of  1884,  as.  6, 7),  or  unless  of  course 
it  is  expressly  required  by  the  power.  Where  the  partition  is  effected  under 
the  Act,  the  land  taken  on  partition  must  be  conveyed  to  the  usee  or  upon  the 
trusts  of  the  settlement  according  to  s.  24,  as  to  which  see  Vol.  I.,  p.  507,  note. 
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pftia  T 


Deore  to 
nuke  par- 
iifion. 


Allot- 
ments. 


first  pt  of  the  third  schdle,  and  the  fourth  $ehdle  to  A.,  B., 
and  O.,  a$  tenants  in  common  or  jt  tenants ;  Death  and  pro- 
bate; {Three  sevl  admittces  of  A.,  B.,  and  O.  to  an  undivided 
third  of  the  copyhds,  or  as  the  case  may  bel ;  An  exchange 
whhy  the  hereds  in  the  fourth  schdU  were  given  in  exchange 
for  those  in  the  second  pt  of  the  third  schdle ;  Strict  settlemt 
ofB.*s  undivided  share,  under  wch  B.  is  tenant  for  life,  and 
C,  and  D.  are  trees  of  the  settlemt  tvithin  the  Settled  Land 
Act,  1882,  containg  special  power  to  create  easemts  on  a 
parton  under  the  Settled  Land  Act,  1882.     Convce  of  O.'s 
undivided  share  to  E.  and  F.  in  trust  for  sale  with  power  of 
parton,  with  or  witht  the  minis,  and  with  a  special  power  to 
create  easemts  (a).     And  whas  the  sd  pties  hto  of  the  first 
four  pts  (other  than  the  sd  C.  and  D.)  are  desirous  of  makg 
a  parton  of  the  sd  hereds  described  in  the  sd  first,  second, 
and  third  schdles  hto,  except  as  hinafter  mentd ;  such  parton 
being  intd  to  be  effected  by  the  sd  B.  by  virtue  of  the  powers 
vested  in  him  as  tenant  for  life  of  his  undivided  share  under 
the  Settled  Land  Act,  1882,  and  by  the  sd  E.  and  F.  under 
the  powers  given  to  them  in  that  behalf  by  the  sd  indre  of, 
&c.,  the  convce  in  trust  for  sale ;  And  whas  in  furtherce  of 
such  desire  a  survey  and  divon  has  been  made  thof,  and  the 
hereds  described  in  the  first  schdle  hto  have  been  set  apart 
as  the  share  to  be  allotted  to  the  sd  A.,  and  held  by  him, 
his  hrs,  exs,  ads,  and  assns,  resply,  accdg  to  the  nature  and 
tenure  of  the  ppty,  in  sevlty  in  lieu  and  satisfon  of  his  sd 
imdivided  third  pt  of  the  whole  of  the  sd  hereds,  and  the 
hereds  described  in  the  second  schdle  hto  have  been  set 
apart  as  the  share  to  be  allotted  in  sevlty  to  the  sd  B.  and 
his  successors  in  title,  in  lieu  and  satisfon  of  the  undivided 
third  pt  of  the  whole  of  the  sd  hereds  wch  is  now  subjt  to 
the  uses  of  the  sd  indre,  &c.,  the  strict  settlemt,  and  the 
hereds  described  in  the  third  schdle   hto  have  been  set 
apart  as  the  share  to  be  allotted  to  the  sd  E.  and  F.,  in 
sevlty  upon  the  trusts  of  the  sd  indre  of,  &c.,  the  convce  in 


{a)  See  note,  p.  291. 
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truit  for  Male,  in  Ilea  and  Batisfon  of  the  undivided  third  pt   nm,r. 

of  the  whole  of  the  sd  hereds  wch  is  now  vested  in  the  sd 

£.  and  F.  in  tmst  as  afsd ;  And  it  has  been  agrd  that  the  Payment 

sd  A.  shall  pay  the  sum  of  £ for  eqoaUty  of  parton  to  J^^^-, 

the  sd  G.  and  D. ;  And  whas  it  has  been  also  agrd  that  the  Agreement 
enjoymt  of  the  easemts  and  rights  described  in  the  fifth  schdle  ••  ^V**' 
hto  over  the  freehd  hereds  described  in  the  third  schdle  hto 
shd  be  seed  in  nmer  hinafter  appearg  to  the  sd  A.,  his  hrs 
and  assns,  the  owner  or  owners,  and  occupier  or  occupiers 
for  the  time  being  of  the  freehd  hereds  described  in  the 
first  schdle  hto  ;  But  it  has  been  agrd  that  the  parton  so  to  Agreement 
be  made  shall  include  the  surface  only  of  the  freehd  hereds  ,^13, 
described  in  the  first  schdle  hto,  and  shall  not  extend  to  or 
affect  the  mines  and  minis  in,  upon,  or  under  the  same  or 
any  pt  thof,  [except  such  stone,  clay,  brick  earth,  gravel, 
sand,  and  other  minis  and  substces  as  can  be  got  by  surface 
workg  as  hinafter  mentd] ;  And  whas  it  has  been  further 
agrd  that  the  sd  parton  shall  be  effected  in  mner  hinafter 
appeal^;    NOW    THIS    INDRE  WITNETH    that    forwu- 

effectg  the  sd  parton  and  in  conson  of  the  sum  of  £ "®^*  * 

now  pd  by  the  sd  A.  by  the   diron  of  the   sd  B.  to  the 
sd  G.  and  D.^  the  rect,  &c.  (6),  and  of  the  premes  the  sd  A. 


(h)  If  the  partition  is  effected  by  the  trustees  of  the  strict  settlement  Variatioiui 
under  an  express  power,  and  they  have  no  estate,  the  oonyeyanoe  of  the  ^pr  parti- 
freeholds  must  be  by  reyocation  and  appointment  of  the  nse,  the  tenant  for  ^^on  by 
life,  if  any,  being  a  necessary  consenting  party  under  the  Settled  Land  Act,  ^^^^^^* 
1882,  8.  56.    In  that  case  the  deed  will  continue  from  this  point  as  foUows  : — 

**  And  of  the  assurces  intd  to  be  hby  made  by  the  sd  A. 
and  by  the  sd  E.  and  F.  resply  and  of  the  premes,  the  sd 
C.  and  D.  as  trustees  (c),  in  exercise  of  the  power  for  this  B«vocation 
ppose  given  to  them  by  the  sd  indre  of,  &c.,  th$  strict  ^ittieineikt 
settlemt,  and  of  every  other  power  enablg  them  in  this 
behalf  [and  with   the    consent    of    the    sd  B.],   do    hby 


(«)  As  to  the  coYenants  for  title,  &c.,  implied  here  and  subsequently  in 
this  Precedent  by  the  words  *'  as  beneficial  OWner>"  Bee  Vol.  I.,,  p.  425,, 
note,  aboye,  p.  65,  note ;  and  as  to  the  coyenant  to  surrender  Copyholds,  see 
Vol.  I.,  p.  427,  note  ;  and  as  to  the  coyenant  against  incumbrances  implied 
by  the  words  "  as  trustees/'  sw  VoL  I.,  p.  426,  note,  above,  p.  65, 


204  PARnTlONS. 

F&iojr,  im  bMitileUl  owner  {a)  as  to  one  equal  third  share  and  all 
other,  if  any,  the  share,  este,  or  intt  to  wch  he  is  entled  of 
and  in  the  freehd  hereds  hby  assured  doth  hby  grant,  and 
the  sd  B.  as  benefloial  owner  (a)  as  to  one  equal  third  share 
and  all  other,  if  any,  the  share,  este,  or  intt  comprd  in  the 
sd  indre  of  settlemt  of,  &c.,  of  and  in  the  same  hereds  by 
virtue  of  the  powers  of  the  Settled  Land  Act,  1882,  and  of 
every  other  power  in  that  behalf  him  enablg  doth  hby  grant 
and  convey,  and  the  sd  E.  and  F.  as  tnutees  (a)  as  to  the  re- 
maing  one  equal  third  share  and  all  other,  if  any,  the  share, 
este,  or  intt  comprd  in  the  sd  indre  of,  «&c.,  the  convce  in  tru^t 
for  sale,  of  and  in  the  same  hereds,  by  virtue  of  the  powers 
given  to  them  by  the  last  mentd  indre,  and  of  every  other 
power  enablg  them  in  this  behalf,  do  hby  grant  and  convey 
Grant        unto  the   Said   K.   All   and   singr  the  and  hereds 


absolutely  revoke  All  the  uses,  trusts,  powers,  and 
provons  in  and  by  the  sd  indre  of,  &c.,  decld  and  contd 
concerng  the   one  third  pt  or  other  the   share,  este   or 

intt  thrin  comprd  of  and  in  All  and  singr  the and 

hereds  of  freehd  tenure  described  or  comprd  in  the  first, 

second,  and  third  schdles  hto,  except  as  to  the  mines  and 

of^mSwB-*^   minis  in,  upon,  or  under  the  freehd  hereds  and  premes 

ral«.  described  or  comprd  in  the  first  schdle  hto,  or  any  pt  thof 

[other  than  such  stone,  clay,  &c.,  as  in  the  text"],  And  do 

polItniMit.  ^^y  direct  and  appt  that  the  same  one  third  pt  or  other 

share,  este,  or  intt  of  and  in  all  the  sd  freehd  hereds  and 

premes,  except  as  afsd,  shall  hencefoi*th  go  and  remain  To 

To  aw8      THE  USES,  upon  the  trusts,  and  subjt  to  the  powers  and 

dared  *      provons  hinafter  expd  concerng  the  same  resply ;    AND 

Further      THIS     INDRE    ALSO    WITNETH    that    for    ftirther 

witnetseth.  effectg  the  sd  parton,  and  in   conson  of  the  premes  the 

sd  A.  as  beneficial  owner  (a)  as  to  one  equal  third  share » 

&c.,  as  in  the  text,  and  the  sd  B.  as  beneficial  owner  (a)  as 

to  one  equal  third  share,  and  all  other  the  share,  &c., 

comprd  in  the  settlemt,  doth  hby  grant  and  convey,  and  the 

<»rant.       g^  E.  and  F.,  &c.,  as  in  the  text:' 

— ^  («)  See  note  (r)  on  last  page. 
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described  or  comprd  in  the  first,  secood,  and  third  schdlea    ""■  "■ 

hto  wch  are  of  &eehd  tennre ;  But  except  and  reserved  out  Fre«holdi. 

of  the  assorce  and  parton  intd  to  be  hhy  made,  all  mines  BxceptioD 

and  minis  in,  npon,  or  under  snch  of  the  sd  freehd  hereds  nj"'"** 

and  premes  as  are  described  or  comprd  in  the  first  schdie 

hto,  or  any  pt  thof,  [other  than  such  stone,  clay,  brick  earth, 

^Tel,  sand  and  other  minis  and  substces  as  can  be  got  by 

qnarrying  or   surface  workgs   witht  nndei^ronnd  workga :] 

To  HOLD  all  the  same  premes  Unto  the  sd  K,  and  his  hrs,  Hkbui- 

To  THE  USES,  upon  the  trusts,  and  subjt  to  the  powers  and   ""' 

provons  hinafter  expd  concemg  the  same  resplv,  that  is  to 

say,  As  to  and  ooncemg  the   entirety  of  bucIi  of  the   sd  As  tn  put. 

&eehd   premes   as   are    described    or  comprd  in  the   first 

schdie  hto,  except  as  afsd.  To  the  ise  of  the  sd  A.,  his Tc >wtui« 

hrs  and   assns,  to  be  henceforth  held  by  him  and  them  in  °*°'"'- 

sevlty,  And  as  to  and  concemg  the  entirety  of  such  of  tlie  Ab  to  miier 

sd  freehd  premes  as  are  described  or  comprd  in  the  second 

schdie  hto.  To  the  uses,  upon  the  tniets,  and  subjt  to  the  To  use* 

powers   and  proTons  wch  under  the  sd  indre  of,  Ac,  Oie  „ttieq,ent, 

strict  settlemt,  or  by  reason  of  the  exercise  of  any  power  of 

charging  thrin  contd  are  snbsistg  i^ith  i-espt  to  tlie  sd  undi- 

Tided  third  pt  or  other  share  tfarin  comprd  of  and  in  all  the 

sd  freehd  premes,  or  as  near  thto  as  circes  permit,  but  not 

so  as  to  increase  or  multiply  chges  or  powers  of  charging, 

and  to  be  henceforth  held  in  sevlty  accdly,  Asd  as  to  and  Ak  to  other 

concemg  the  entirety  of  such  of  the  sd  freehd  premes  as  ** 

are  described  and  comprd  in  the  sd  third  schdie  hto.  To 

THE  USE  that  the  sd  A.,  his  hrs  and  assns,  the  owner  or 

owners,  and  occupier  or  occupiers  of  the  sd  freehd  hereds 

described  in  the  first  schdie  hto,  shaU  at  all  times  hrafter 

have,  use  and  enjoy  the  easemts  and  rights  specified  in  the 

fifth  schdie  hto  over  the  freehd  hereds  described  and  comprd 

in  the  third  schdie  hto  {d),  and  subjt  thto,  To  the  use  of  the  To  uw  at 

sd  E.  and  F.,  their  hrs  and  aasus.  Upon  the  trusts,  &c.,  o/  ^,        " 

(dy  Aa  to  the  creation  ol  eoBementa  by  wav  of  use  where  the  estate  is  in 
MtUement,  see  the  Coot.  Act,  18SI.  s.  63  ;  and  for  »  form  of  »uch  t,  convej- 
ance  before  the  Act  (the  operation  of  which,  however,  is  not  clear).  ge«  2 
Dftv.  Prec.,  pt.  l,p.  263. 
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riBcjr.  tke  convce  in  trmtfar  sale,  ai  above :  AND  THIS  INDRE 
Further  ALSO  WITNETH  that  for  further  effeotg  the  sd  parton  (a), 
witneiseth.  ^^  ^^  ^    ^^  £^  ^^    ^  relates  to,  and  as  beneficial  owner 

to  sur-  of  the  one  equal  third  share  and  all  other,  if  any,  the  share 
rentier.  qj.  j^^  ^^h  is  vested  in  him  of  and  in  the  copyhd  hereds 
hby  assured  doth  hby  covt  with  the  sd  B.  and  his  succes- 
sors in  title  and  also  septely  with  the  sd  E.  and  F.,  their  hrs 
and  assns,  that  he,  the  sd  A.,  or  his  hrs  and  all  other  necy 
pties,  if  any,  will  forthwith,  at  the  cost  of  the  respive  psons 
for  whose  benefit  the  respive  surrenders  are  made,  sur- 
render into  the  hands  of  the  lords  of  the  manors  of  wch  the 
copyhd  hereds  hinafter  mentd  are  resply  holden  accdg 
to  the  custom  thof  resply,  and  the  sd  B.  as  beneficial  owner 
as  to  one  equal  third  share  of  the  sd  copyhd  hereds  and  all 
other,  if  any,  the  share,  &c.,  comprd  in  the  settlemt,  and 
by  virtue  of  the  powers,  &c.,  as  above,  doth  hby  convey  (6), 
and  the  sd  E.  and  F.  as  tmstees  as  to  the  one  equal  third 
share,  and  all  other  the  share,  &c.,  comprd  in  the  convce,  do 
hby  covt  with  the  sd  A.,  his  hrs  and  assns,  and  also  septely 
with  the  sd  B.  and  his  successors  in  title,  that  they,  the  sd 
E.  and  F.,  or  their  hrs  and  all  other  necy  pties,  if  any,  will 
Copyboidp.  forthwith,  at  the  cost,  &c.,  surrender,  Ac,  All  and  sinor 

the  and  hereds  described  or  comprd  in  the  first, 

second,  and  third  schdles  hto,  wch  are  of  copyhold  tenure  : 
To  uses.      To  THE  USES  followg,  that  is  to  say,  As  TO  the  entirety  of 

▲s  to  pfvrt.  the and  hereds  specified  in  the  first  schdle  hto  wch 

are  of  copyhd  tenure,  To  the  use  of  the  sd  A.,  his  hrs  and 

TarUtion  (a)  Where  the  partition  of  the  settled  share  is  made  under  an  express 

foriMini-  power  rested  in  the  trustees  C.  and  D.,  the  clause  in  the  text  will  be 

trMtcoB  modified  as  to  that  share  by  making  C.  and  D.  oovenant  "  as  trustees  " 

under  ^^^  ^'  '^^  ^^  ^'  ^^^  ^'  ^  surrender,  each  of  the  parties  being  in  that 

power.  case  made  to  covenant  with  the  others,  *'  that  they,  the  sd  respive 

covtg  pties,  and  all  other  necy  pties,  if  any,  will  forthwith, 
at  the  cost  of  the  respive  psons  for  whose  benefit  the  respive 
surrenders  are  to  be  made,  surrender,  &c." 

(b)  See  Vol.  I.,  pp.  488  et  teq.^  note.  The  amalgamation  of  the  covenants  to 
surrender  as  to  two  thirds  with  the  statutory  conveyance  of  the  remaining 
third,  as  in  the  text,  seems  substantially  free  from  objection. 
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assnBy  accdg  to  the  custom  of  the  manor  of  weh  the  same  '^^^' 
are  held,  and  by  and  under  the  rents^  fines,  suits,  and  To  om  of 
services  due  and  accustomed  for  the  same,  and  so  that  the  I!^.^** 

'  owner. 

same  shall  henceforth  be  held  in  sevlty  accdly,  And  as  to  ^  to  other 
the  entirety,  &c.,  aa  above  of  copyhds  in  second  schdle  to  the  P*^ 
use  of  C,  and  D.,  addg,  "  Upon  trusts  and  subjt  to  powers  To  use  of 
and  provons  correspondg  as  nearly  as  the  law  and  circes  of  strict 
permit  with  the  uses,  trusts,  powers,  and  provons  to,  on,  «tti«n«nt, 
and  subjt  to  wch  the  freehd  hereds  comprd  in  the  second 
schdle  hto  are  hinbfe  conveyed  or  assured  and  so  that  the 
entirety  of  the  sd  copyhd  premes  comprd  in  the  sd  second 
schdle  shall  henceforth  be  held  in  sevlty  accdly : "  And  as  As  to  other 
TO,  &c.,  similar  declon  of  mes,  die,  as  to  copyhds  in  third  ^^^^^^ 
schdle  in  favour  of  E.  and  F. :  And  the  sd  respive  covtg  for  sale, 
pties  do  hby  resply  declare  that  in  the  meantime  and  until  ^^^^^m 
the  sd  sevl  surrenders  shall  be  made  by  them  resply  pur-  sunender. 
suant  to  the  covts  hinbfe  contd,  they  the  sd  covtg  pties 
resply  and  their  respive  heirs  will  stand  possed  of  the  sd 
respive  copyhd  premes  hinbfe  covted  to  be  surrendered  in 
trust  for  the  respive  psons  in  whose  favour  the  same  premes 
are  resply  covted  to  be  surrendered :  AND  THIS  INDRE  ^^«'  , 

witnessetta. 

ALSO  WITNETH  that  for  further  eflfectg  the  sd  parton 
and  in  conson,  &c.,  the  sd  B.  as  beneficial  owner  as  to  one 
equal  third  share  and  all  other,  if  any,  the  share,  &c.,  comprd 
in  the  settlemt,  of  the  leasehd  hereds  next  hinafter  mentd 
and  by  virtue,  &c.,  as  above,  doth  hby  assign  and  convey  (d),  Assign- 
and  the  sd  E.  and  F.  as  tnutees  as  to  one  equal  third  share  ^^^  ^  „ 

LettBeholds 

and  all  other,  &c.,  and  by  virtue,  &c.,  as  above,  do  hby  assign  in  fiist 
unto  the  sd  A.  (e),  All  those  the  two  sevl  undivided  third  "c*^®^'*^*- 


(o)  See  Vol.  I.,  p.  607,  note. 

(d)  If  the  partition  is  made  under  an  express  power,  the  assignment  of 
the  share  in  settlement  wiU  be  made  by  the  trustees  C.  and  D.  in  the  same 
form  as  the  assignment  by  E.  and  F.,  the  tenant  for  life,  if  any,  joining,  if  . 
desired,  to  imply  covenants  for  title  as  in  the  case  of  the  freeholds. 

(e)  It  may  sometimes,  in  a  case  like  the  present,  be  convenient  that  the  As  to 

freebolds  and  leaseholds  should  be  conveyed  to  E.,  as  a  provisional  trustee,  assignment 

upon  trust  to  re-convey  each  lot  to  the  person  to  whom  it  is  allotted,  see  ^  provi- 
*  sional 

trustee. 
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pRic.  ▼.   pts  or  shares  and  all  other,  if  any,  the  pts,  shares,  and  intts 
comprd  in  the  sd  respive  indres  of,  &c.,  the  setttemt  and 

convce,  of  and  in  all  such  of  the  sd and  hereds  described 

or  comprd  in  the  sd  first  schdle  hto  as  are  of  leasehd  tenure; 
Habendum  to  A.,  siibjt  to  rent  and  covts,  Vol.  J.,  p.  428,  to 
the  intent  that  the  entirety  of  the  same  premes  shall  hence- 
forth be  held  by  him  and  them  in  sevlty  accdly  (a) ;  AND 
Further      THIS  INDRE  FURTHER  WITNETH  that  for  further 

witnesseth. 

effcctg  the  sd  parton  and  in  conson,  &c.,  the  sd  A.  as 
beneficial  owner  as  to  one  equal  third  share  and  all  other,  if 
any,  that  share,  &c.,  to  wch  he  is  entled  of  and  in  the 
leasehd  hereds  next  hinafter  mentd,  doth  hby  by  the  diron 
of  the  sd  B.  assign,  and  the  sd  E.  and  F.  as  trustees  as  to 
the  one  equal  third  share  and  all  other,  &c.,  and  by  virtue, 
Awign-  g^Q^^  as  above,  do  hby  by  the  diron  of  the  sd  B.,  assign  unto 
other  lease-  the  sd  C.  and  D.,  &c.,  leasehds  in  second  schdle,  habendum 
holds.  ^^  ^^  ^^^  jT)^  suhjt  to  rent  and  covts,  upon  trusts,  dc,  as  in 
the  case  of  the  copyhds,  addg,  if  appropriate,  "  but  so,  nevs, 
that  the  beneficial  intt  in  the  same  premes  shall  not  vest 
absolutely  in  any  pson  who  is  by  the  sd  settlemt  made  by 
pchase,  tenant  in  tail,  or  in  tail  male,  as  the  case  may  be, 
and  who  dies  under  the  age  of  twenty-one  yrs,  but  shall  on 
the  death  of  such  pson  under  that  age  go  as  freehd  hereds 
conveyed  to  the  uses  afsd  wd  go  *'  (b).  Similar  assignmt  to 
E.  and  F.,  of  leasehds  in  third  schdle,  Upon  such  trusts, 
&c.,  as  above,    mutatis    mutandis.     Clause    restrictg    B.'s 

APPOINTMEKTS  OF  NEW  Tbustees,  Precedent  XIV.,  Vol.  I.,  p.  162.    The 

re-conveyanoe  would  be  in  the  fomi  of  Precedent  XV.,  Vol.  I.,  p.  154, 

mvtatis  rnvtandu^  and  the  covenants,  express  or  statutory,  for  title  and 

production  would  be  entered  into  with  K. 

Variations       ifl)  In   the   present  case   it  is   assumed   that   the   leaseholds   in  the 

for  one        different  schedules  are  held  under  separate  leases.    If  they  are  held  under 

lease.  the  same  lease,  and  are  divided  equally,  each  habendum  must  be  made 

"  subjt  to  the  paymt  of  one  equal  third  pt  of  the  sd  rent  of 

£ ,  and  to  the  covts  by  the  lessee  and  condons  contd  in 

the  sd  indre  of  lease  so  far  as  the  sd  covts  and  condons 
relate  to  the  sd  premes  comprd  in  the  schdle  hto." 

Cross  powers  of  distress  and  entry  should  be  added,  as  in  Vol.  I.,  p.  561. 
(ft)  See  the  Settled  Land  Act,  1882,  s.  24  ;  Vol.  I.,  p.  507,  note. 
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liability  under  implied  covts  for  title,   Vol.  J.,  p.  440(c).    ^^^  ^- 
Covt  by  A.  with  C,  and  D,  and  also  aeptely  tcith  E.  and  F.  CoTenants 
to  pay  rent,  <£c.,  as  to  leases  affectg  ppty  in  the  first  schdle,  ^^^^f 
Vol.  L,  p.  448,  mutatis  mutandis ;  similar  covts  by  C.  and  rent,  kc 
D.  as  to  leases  in  second  schdle,  and  hy  E.  and  F.  as  to  leases 
in  third  schdle,  and  if  desired  a  covt  by  B.  for  indemnity  of 
C.  and  D.  Vol.  I.,  p.  449,  note  (d) :  Provd  always,  and 


(e)  It  express  covenants  for  title  by  A.  and  B.  were  inserted,  they  might  Form  of 

run  as  follows :  "  And  each  of  them  the  said  A.  and  B.,  so  far  «xpre« 

ooTenants 

as  regards  the  acts  and  defaults  of  himself  and  the  sd  X.,  for  tiUe. 

the  testor,  and  of  psons  claimg  under  or  in  trust  for  them 

resply,  hut  not  for  the  acts  and  defaults  of  the  others  of 

them,  the  sd  covtg  pties,  or  of  psons  claimg  under  or  in 

trust  for  them,  and  so  that  the  liability  of  the  sd  respive 

covtg  pties   under  this  psnt   covt  shall  be   limd   to   one 

equal  third  share  only  of  and  in  the  sd  freehd,  copyhd,  and 

leasehd  premes  comprd  in  the  sd  first,  second,  and  third 

Bchdles  hto,  and  so  that  the  benefit  of  this  covt  as  regards 

all  the  hereds  and  premes  comprd  in  the  first  schdle  hto 

shall  enure  to  the  sd  A.,  his  hrs,  exs,  ads,  and  assns,  and 

that  the  benefit  thof  as  regards  all  the  hereds  and  premes 

comprd  in  the  second  schdle  hto  shall  enure  to  the  sd  C. 

and  D.,  their  hrs,  exs,  ads,  and  assns,  and  the  benefit  thof 

as  regards  all  the  hereds  and  premes  comprd  in  the  third 

schdle  hto  shall  enure  to  the  sd  E.  and  F.,  their  hrs,  exs, 

ads,  and  assns,  covt  with  the  sd  A.,  his  hrs,  exs,  ads,  and 

assns,  and  also  septely  with  the  sd  C.  and  D.,  their  hrs,  exs, 

ads,  and  assns,  and  also  septely  with  the  sd  E.  and  F.,  their 

hrs,  exs,  ads,  and  assns,  continue  covts  for  title,  Vol.  I.,  p. 

428,  form  i.,  mutatis  mutandis,  and  with  the  modificons  for 

sevl  covtg  pties,  see  p.  431,  form  u.,  omittg  the  covts  that 

lease  is  good  and  that  rent  and  covts  have  been  pd  and 

pformed-^^ 

(d)  If  one  lease  is  allotted  eqnallj,  substitute  for  these  oovenants  a  Yariation 
oovenant  by  A.  with  C.  and  D.,  and  E.  and  F.,  *'  that  he,  the  sd  A.,  his  ^oi'  ^^'^ 

exs,  &c.,  will  henceforth  during  the  sd  term  pay  one  equal  eq^iy 
third  pt  of  the  rent  reserved  by  the  sd  lease,  and  pform  and 
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^*'o-  ▼'  it  is  hbj  agrd  and  decld  that  all  the  mines  and  minis  in. 
Mines  to  upon,  OF  Under  such  of  the  sd  hereds  and  premes  specified 
in  the  first  schdle  hto  as  are  of  freehd  tenure  [other  than 
such  surface  stone^  minis,  and  substces  as  afsd]  shall  con- 
tinue to  be  held  and  enjoyed  by  the  psons  intted  thrin  in 
the  same  mner  as  if  the  parton  intd  to  be  hby  effected  had 
not  been  made  (a).    In  witness,  &c« 


beloDg  to 
penons 
now  en- 
titled. 


Five  Schdies. 


observe  the  covts  henceforth  to  be  pformed  and  observed  in 
respt  of  such  of  the  sd  premes  thby  demised  as  are  specified 

in  the  first  schdle  hto/*  and  similar  covenants  by  C.  and  D.  as  to 
leaseholds  in  the  2nd  schedule,  and  by  E.  and  F.  as  to  leaseholds  in  the  3rd 
schedule. 

(a)  The  partition  deed  may  be  executed  in  triplicate,  otherwise  the  party 
who  retains  it  most  give  the  usual  acknowledgment  and  undertaking  to  the 
other  parties.  One  or  more  acknowledgments  and  undertakings  as  to  the 
other  muniments  of  title  retained  by  the  respective  parties  will  also  probably 
be  required. 
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CLAUSES  (6). 


I.  The  sd  A.  and  B.  will  become  and  remain  ptners  in  Dantioii 

the  trade^  or,  "  profession/'  or  business  of  ,  [in  con-  "pjJtner- 

tinnon  of  the  business  carried  on  for  many  yrs  by  the  sd  A.]  ^^^v  ^<>r 

from  the day  of ,  during  the  term  of yrs  lor,  TJJT^ 

if  for  UfCf  during  their  jt  lives]  under  the  style  or  firm  of 

[subjt  neTS  to  determinon  as  hinafter  provd]. 

II.  The  sd  A.,  B.,  C,  and  D.,  and  the  survors  of  them,  The  same 
"wiU  become  and  remain  ptners  in  the  trade,  or,  **  profes- '®'  ^^^^^ 

*  ,  *  or  more 

sion/'  or  business  of  [in  continuon  of  the  business  paitoere. 

carried  on  for  many  yrs  by  the  sd  A.  and  B.],  from  the 

day  of ,  during  the  term  of yrs,  if  they  or 

any  two  or  more  of  them  shall  so  long  live,  [or,  if  for  life, 
during  so  long  as  they  or  any  two  or  more  of  them  shall 
live]  under  the  style  or  firm  of [subjt  nevs  to  deter- 
minon as  hinafter  prord]. 

m.  Ant  ptneb  may  determine  [retire  from]  the  ptnp  on  power  to 

or  at  any  time  after  the day  of ,  18 — ,  on  giving  d«*^i»« 

not  less  than  six  calr  months'  previous  notice  in  writg  to  the  thip  by 
other  ptners  of  his  intention  in  that  behalf,  or  leavg  such  ^°**^ 
notice  at  the  countg-house,  or,  '^  office,"  of  the  ptnp,  and  at 
the  expiron  of  such  notice  the  ptnp  shall  determine  accdly 
[so  far  as  regards  the  ptner  giving  or  leavg  such  notice]. 

(a)  See  5  Dar.  Prec.,  part  2,  p.  303  ;  Lindley  on  Partnenhip  ;  Pollock  on 
Partnership. 

(ft)  The  forms  under  this  head  are,  for  the  most  part,  adapted  to  a  part- 
nership between  three  or  more ;  the  alterations  for  two  partners  will  be 
obvioiis. 
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Power  to         lY^  The  sd  A.  and  B.,  or  such  one  of  them  as  shall  for 

determine      ,        .         •     .  . 

partner-     the  time  being  remain  a  ptner,  may  at  any  time  terminate 
one^iMut^    the  sd  ptnp  so  far  as  regards  the  sd  C.  on  giving  to  him 

ner  (a).      not  less  than calr  months'  notice  in  writg,  or  leaving 

such  notice  at  the  counting-house,  or,  *' office/*  of  the  ptnp, 
[or  on  paying  him  the  sum  of  £  in  lieu  of  such  notice,] 

in  wch  case  the  ptnp  shall,  as  regards  the  sd  C,  absolutely 
cease  and  determine  on  the  expiron  of  such  notice,  [or  on 
the  paymt  of  such  sum,  as  the  case  may  be,]  [and  the  sd  C. 
shall  have  the  like  right  of  terminatg  the  sd  ptnp  as  regards 
himself,  on  giving  the  like  notice  to  the  sd  A.  and  B.,  or  such 
one  of  them  as  shall  for  the  time  being  remain  a  ptner,  or 
leayg  such  notice  at  the  sd  countg-house,  or,  "  office."] 
Death,  y^  rpjjj,  death  [or  retiremt]  of  any  ptner  shall  not  dissolve 

obC* }  01  one 

partner       the  ptnp  between  the  remaing  ptners. 

soiirp^-       ^'^"  ^^^  BUSINESS  of  the  ptnp  shall  be  carried  on  at , 

nership.      or  at  such  other  place  as  the  ptners  shall  from  time  to  time 
l^  ^'^      determine. 

bosinesB. 


Capital.  ^^*  '^^^  CAPITAL  of  the  ptnp  shall  be  the  sum  of  £ , 

to  be  contributed  by  the  sd  ptners  in  equal  shares,  or,  "in 

the  shares  or  proportions  foUowg,  namely,  the  sum  of  £ 

by  the  said  A.,  the  sum  of  £ by  the  sd  B.,  and  the  sum 

of  M by  the  sd  C.,*'  or,  **  in  the  shares  or  proportions 

in  wch  they  are  to  share  in  the  profits,  as  hinafter  mentd," 
or  in  such  other  shares  as  may  from  time  to  time  be  agrd  on 
between  them. 

Capital  vin.  The  CAPITAL  of  the  ptnp  shall  consist  of  such  sum 

where  no 

amount      or  sums  of  moy  as  shall  from  time  to  time  be  required  for 
fixe^-         carrying  on  the  sd  business  with  advantage,  and  shall  be 

contributed,  «&c.,  as  in  last  form. 
Provision  jx.  The  freehd  and  leasehd  ppties  and  assets  late  of  the 
assets  and  sd  A.,  senior  ptner,  the  parlars  whof  are  set  forth  in  the  first 
^f*ih**^w  P*  ^^  ^®  schdle  hrto,  shall  become  and  be  the  ppty  and 
firm  are  asscts  of  the  firm  hby  constituted,  and  the  mtge  and  other 
l^^thc^new  debts  and  liabilities  mentd  in  the  second  pt  of  the  sd  schdle 

firm.  .^ 

(«)  See  Rtmell  v.  Rns^ell,  14  Ch.  D.  471. 
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shall  become  and  be  the  debts  and  liabilities  of  the  firm  hby 
constituted.     The  sd  A.  shall  be  credited  in  the  ptnp  books 

with  the  sum  of  & (being  two  equal  fourth  pts  of  the 

net  value  of  the  sd  ppty  and  assets,  after  deductg  the  sd 
debts  and  liabilities)  as  so  much  capital  brought  in  by  him, 
and  each  of  them  the  sd  B.  and  C,  junior  jytners,  shall  in 
conson  of  the  pajmt  by  him  to  the  sd  A.  of  the  sum  of 

£ (being  one  other  fourth  pt  of  the  sd  net  value)  as  a 

premium  for  his  admittance  into  the  sd  ptnp  be  credited 
with  that  amt  as  so  much  capital  brought  in  by  him.  The 
sd  A.y  his  hrs,  exs,  or  ads,  shall  if  and  when  required  so  to 
do  by  the  ptners  or  ptner  for  the  time  being  in  the  sd  firm 
(other  than  himself),  and  at  the  cost  of  the  firm  duly  convey, 
assign,  or  orwise  assure  the  sd  freehd  and  leasehd  ppties  in 
such  nmer  as  to  effectually  vest  the  same  subjt  to  the  mtges 
and  chges  affectg  the  same  in  the  ptners  for  the  time  being 
in  jt  tenancy  as  pt  of  their  ptnp  este,  and  in  the  meantime 
and  until  such  convces  or  other  assurces  as  afsd  shall  have 
been  made  and  exted  shall  hold  the  same  premes  in  tinist  for 
the  ptners  for  the  time  being  in  jt  tenancy  as  pt  of  their 
ptnp  este  (&)• 

X.  The  stock  in  trade  and  plant  belonging  to  the  sd  One  part- 
business  at  the  commencemt  of  the  ptnp  [the  parlars  whof  ^j^^j 
are  entered  in  the  books  of  the  sd  business]  shall  be  valued  ^th  ▼aiw® 
by  a  competent  valuer,  [shall  be  taken  to  be  of  the  value  of  trade,  &c. 

£ ],  and  shall  become  the  ppty  of  the  ptnp,  and  the"!*^.***. 

value  thof  shall  be  credited  to  the  sd  A.  in  the  books  of  the 

firm  as  pt  of  the  capital  brought  in  by  him. 

XI.  The  sd  A.,  by  whom  the  house  and  offices  in  wch  the  Lease  of 
sd  business  is  carried  on  are  held  for  the  residue  of  a  term  premes 
of yrs  from  the day  of ,  granted  by  an  indre  ^«***^  ^" 

one  Dart" 

of  lease  dated,  &c.,  at  a  rent  of,  &c.,  shall  stand  possed  thof  ner  to  be 
in  trust  for  the  firm,  and  shall  be  indemnified  by  the  firm  ^«^^/" 

'                                                               -^  trust  for 
— — -  firm. 

(Jf)  In  order  not  to  make  the  partnership  deed  part  of  the  title,  it  would 
be  better,  if  poesible,  to  conyey  the  freeholds  and  leaseholds  to  the  partners 
by  a  separate  deed  reciting  the  formation  of  the  partnership  but  not 
referring  to  this  deed.  An  agreement  in  the  above  form  would  be 
chargeable  with  ad  valorem  duty  on  the  premium. 
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^\—J'  as  benefldal  owner  (a)  as  to  one  equal  third  share  and  all 
other,  if  any,  the  share,  este,  or  intt  to  wch  he  is  entled  of 
and  in  the  freehd  hereds  hby  assured  doth  hby  grant,  and 
the  sd  B.  as  benefidal  owner  (a)  as  to  one  equal  third  share 
and  all  other,  if  any,  the  share,  este,  or  intt  comprd  in  the 
sd  indre  of  settlemt  of,  Sec,  of  and  in  the  same  hereds  by 
virtue  of  the  powers  of  the  Settled  Land  Act,  1882,  and  of 
every  other  power  in  that  behalf  him  enablg  doth  hby  grant 
and  convey,  and  the  sd  E.  and  F.  as  trustees  (a)  as  to  the  re- 
maing  one  equal  third  share  and  all  other,  if  any,  the  share, 
este,  or  intt  comprd  in  the  sd  indre  of,  &c.,  the  convce  in  trust 
for  sale,  of  and  in  the  same  hereds,  by  virtue  of  the  powers 
given  to  them  by  the  last  mentd  indre,  and  of  every  otlier 
power  enablg  them  in  this  behalf,  do  hby  grant  and  convey 
Oiant.        unto  the   said   K.   All   and   singr  the  and   hereds 

absolutely  revoke  All  the  uses,  trusts,  powers,  and 
provons  in  and  by  the  sd  indre  of,  &c.,  decld  and  contd 
concerng  the   one  third  pt  or  other  the   share,  este   or 

intt  thrin  comprd  of  and  in  All  and  singr  the and 

hereds  of  freehd  tenure  described  or  comprd  in  the  first, 

second,  and  third  schdles  hto,  except  as  to  the  mines  and 

of^mSe-**   minis  in,  upon,  or  under  the  freehd  hereds  and  premes 

rais.  described  or  comprd  in  the  first  schdle  hto,  or  any  pt  thof 

[other  than  such  stone,  clay,  &c.,  as  in  the  text'].  And  do 

TOintr^nt.  ^^y  direct  and  appt  that  the  same  one  third  pt  or  other 

share,  este,  or  intt  of  and  in  all  the  sd  freehd  hereds  and 

premes,  except  as  afsd,  shall  henceforth  go  and  remain  To 

Tonaes      THE  USES,  upon  the  trusts,  and  subjt  to  the  powers  and 

ci^  *      provons  hinafter  expd  concerng  the  same  resply ;    AND 

Further      THIS     INDRE    ALSO    WITNETH    that    for    further 

witneweth.  effectg  the  sd  parton,  and  in  conson  of  the  premes  the 

sd  A.  as  beneficial  owner  (a)  as  to  one  equal  third  shares 

&c.,  as  in  the  text,  and  the  sd  B.  as  beneficial  owner  (a)  as 

to  one  equal  third  share,  and  all  other  the  share,  &c,, 

comprd  in  the  settlemt,  doth  hby  grant  and  convey,  and  the 

arant.       gj  E.  and  F.,  &c.,  as  in  the  text.'' 

(fi)  See  oote  (r)  oa  last  page. 
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described  or  comprd  in  the  first,  second,  and  tliird  schdles   ^"^'  ^' 
hto  wch  are  of  freehd  tenure ;  But  except  and  reserved  out  FreehoidB. 
of  the  assnrce  and  parton  intd  to  be  hby  made,  all  mines  Bzception 
and  minis  in,  upon,  or  under  such  of  the  sd  freehd  hereds  nd™*°^ 
and  premes  as  are  described  or  comprd  in  the  first  schdle 
hto,  or  any  pt  thof,  [other  than  such  stone,  clay,  brick  earth, 
gravel,  sand  and  other  minis  and  substces  as  can  be  got  by 
quarrying  or  surface  workgs  witht  underground  workgs :] 
To  HOLD  all  the  same  premes  Unto  the  sd  K.  and  his  hrs,  Haben- 
To  THE  USES,  upon  the  trusts,  and  subjt  to  the  powers  and  J^' 
provons  hinafter  expd  concemg  the  same  resply,  that  is  to 
say.  As  to  and  concemg  the   entirety  of  such  of  the   sd  Ab  to  part, 
freehd   premes   as   are    described    or  comprd  in  the  first 
schdle  hto,  except  as  afsd.  To  the  i*se  of  the  sd  A.,  his  To  absolute 
hrs  and  assns,  to  be  henceforth  held  by  him  and  them  in  °^°®'- 
sevlty.  And  as  to  and  concemg  the  entirety  of  such  of  the  Aa  to  other 
sd  freehd  premes  as  are  described  or  comprd  in  the  second  ^^^^^ 
schdle  hto.  To  the  uses,  upon  the  trusts,  and  subjt  to  the  To  uses 
powers   and  provons  wch  under  the  sd  indre  of,  &c.,  the  ^^STment 
strict  settlemt,  or  by  reason  of  the  exercise  of  any  power  of 
charging  thrin  contd  are  subsistg  \^ith  respt  to  the  sd  undi- 
vided third  pt  or  other  share  thrin  comprd  of  and  in  all  the 
sd  freehd  premes,  or  as  near  thto  as  circes  permit,  but  not 
so  as  to  increase  or  multiply  chges  or  powers  of  charging, 
and  to  be  henceforth  held  in  sevlty  accdly.  And  as  to  and  As  to  other 
concemg  the  entirety  of  such  of  the  sd  freehd  premes  as  ^ 
are  described  and  comprd  in  the  sd  third  schdle  hto.  To 
the  use  that  the  sd  A.,  his  hrs  and  assns,  the  owner  or 
owners,  and  occupier  or  occupiers  of  the  sd  freehd  hereds 
described  in  the  first  schdle  hto,  shall  at  all  times  hrafber 
have,  use  and  enjoy  the  easemts  and  rights  specified  in  the 
fifth  schdle  hto  over  the  freehd  hereds  described  and  comprd 
in  the  third  schdle  hto  (d),  and  subjt  thto.  To  the  use  of  the  To  use  of 
sd  E.  and  F.,  their  hi's  and  assns,  Upon  the  trusts,  &c.,  of  ^^^  ^' 

(d")  As  to  the  creation  of  easements  by  way  of  use  where  the  estate  is  in 
settlement,  see  the  Conv.  Act,  1881.,  s.  62  ;  and  for  a  form  of  such  a  convey- 
ance before  the  Act  (the  operation  of  which,  however,  is  not  clear),  see  2 
Dav.  Prec,  pt.  1,  p.  263. 
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pABTinoNa. 


ruEc.  T. 


Further 
witnesseth. 

CoTenant 
to  snr- 
render. 


the  eonvce  in  trust  for  sale,  ai  above :  AND  THIS  INDUE 
ALSO  WITNETH  that  for  fiirther  effeotg  the  sd  parton  (a), 
the  8d  A.,  so  far  only  as  relates  to,  and  as  beneficial  owner 
of  the  one  equal  third  share  and  all  other,  if  any,  the  share 
or  intt  wch  is  vested  in  him  of  and  in  the  copyhd  hereds 
hhy  assured  doth  hby  covt  with  the  sd  B.  and  his  succes- 
sors in  title  and  also  septely  with  the  sd  E.  and  F.,  their  hrs 
and  assns,  that  he,  the  sd  A.,  or  his  hrs  and  all  other  necy 
pties,  if  any,  will  forthwith,  at  the  cost  of  the  respive  psons 
for  whose  benefit  the  respive  surrenders  are  made,  sur- 
render into  the  hands  of  the  lords  of  the  manors  of  wch  the 
copyhd  hereds  hinafter  mentd  are  resply  holden  accdg 
to  the  custom  thof  resply,  and  the  sd  B.  as  beneficial  owner 
as  to  one  equal  third  share  of  the  sd  cop3'hd  hereds  and  all 
other,  if  any,  the  share,  &c.,  comprd  in  the  setUemtf  and 
by  virtue  of  the  powers,  &c.,  as  above,  doth  hby  convey  (6), 
and  the  sd  E.  and  F.  as  tnutees  as  to  the  one  equal  third 
share,  and  all  other  the  share,  &c.,  comprd  in  the  eonvce,  do 
hby  covt  with  the  sd  A.,  his  hrs  and  assns,  and  also  septely 
with  the  sd  B.  and  his  successors  in  title,  that  they,  the  sd 
E.  and  F.,  or  their  hrs  and  all  other  necy  pties,  if  any,  will 
Copyhold?,  forthwith,  at  the  cost,  &c.,  surrender,  Ac,  All  and  singr 

the  and  hereds   described   or  comprd  in  the  first, 

second,  and  third  schdles  hto,  wch  are  of  copyhold  tenure  : 
To  uses.      To  THE  USES  followg,  that  is  to  Say,  As  TO  the  entirety  of 

iB  to  part,  the and  hereds  specified  in  the  first  schdle  hto  wch 

are  of  copyhd  tenure,  To  the  use  of  the  sd  A.,  his  hrs  and 


Variation 
for  parti- 
tiozi  by 
tnutees 
under 
power. 


(a)  Where  the  partition  of  the  settled  share  is  made  under  an  express 
power  Tested  in  the  trustees  C.  and  D.,  the  clause  in  the  text  will  be 
modified  as  to  that  share  by  making  C.  and  D.  covenant  "  as  trustees  " 
with  A.  and  with  E.  and  F.  to  surrender,  each  of  the  parties  being  in  that 
case  made  to  covenant  with  the  others,  ''  that  they,  the  sd  respive 

covtg  pties,  and  all  other  necy  pties,  if  any,  will  forthwith, 
at  the  cost  of  the  respive  psons  for  whose  benefit  the  respive 
surrenders  are  to  be  made,  surrender,  &c." 

(&)  See  VoL  I.,  pp.  488  et  seq.,  note.  The  amalgamation  of  the  covenants  to 
surrender  as  to  two  thirds  with  the  statutory  conveyance  of  the  remaining 
third,  as  in  the  text,  seems  substantially  free  tvom  objection, 
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aBsuB,  accdg  to  the  custom  of  the  manor  of  wch  the  same    '^^^' 
are  held,  and  by  and  under  the  rents,  fines,  suits,  and  To  um  of 
services  due  and  accustomed  for  the  same,  and  so  that  the  !^^!!^ 
same  shall  henceforth  be  held  in  sevltj  accdly.  And  as  to  j^^t  oUmt 
the  entirety,  &c.,  as  above  of  copyhds  in  second  schdle  to  the  P"*- 
use  of  C.  and  D.,  addg,  "  Upon  trusts  and  subjt  to  powers  To  iwe  of 
and  provons  correspondg  as  nearly  as  the  law  and  circes  of  ttriet 
permit  with  the  uses,  trusts,  powers,  and  provons  to,  on,  jottlein*!*^ 
and  subjt  to  wch  the  freehd  hereds  comprd  in  the  second 
schdle  hto  are  hinbfe  conveyed  or  assured  and  so  that  the 
entirety  of  the  sd  copyhd  premes  comprd  in  the  sd  second 
schdle  shall  henceforth  be  held  in  sevlty  accdly : "  And  as  As  to  other 
TO,  &c.,  similar  declon  of  nses,  dc.,  as  to  copyhds  in  tAtrd  JJ^^^^j, 
schdle  in  favour  of  E.  and  F, :  And  the  sd  respive  covtg  'or  sde. 
pties  do  hby  resply  declare  that  in  the  meantime  and  until  J^jjj^^^ 
the  sd  sevl  surrenders  shall  be  made  by  them  resply  pur-  surrender, 
suant  to  the  covts  hinbfe  contd,  they  the  sd  covtg  pties 
resply  and  their  respive  heirs  will  stand  possed  of  the  sd 
respive  copyhd  premes  hinbfe  covted  to  be  surrendered  in 
trust  for  the  respive  psons  in  whose  favour  the  same  premes 
are  resply  covted  to  be  surrendered :  AND  THIS  INDRE^^^^',^ 
ALSO  WITNETH  that  for  further  effectg  the  sd  parton 
and  in  conson,  &c.,  the  sd  B.  as  beneficial  owner  as  to  one 
equal  third  sliare  and  all  other,  if  any,  the  share,  &c.,  comprd 
in  the  settlemt,  of  the  leasehd  hereds  next  hinafter  mentd 
and  by  virtue,  &c.,  as  above^  doth  hby  assign  and  convey  (e2),  Aaaign- 
and  the  sd  E.  and  F.  as  trustees  as  to  one  equal  third  share  f^^  ^  ,, 
and  all  other,  &c.,  and  by  virtue,  &c.,  as  above,  do  hby  assign  in  first 
unto  the  sd  A.  (e),  All  those  the  two  sevl  undivided  third  ■®^«^'^^«- 


(e)  See  Vol.  I.,  p.  507,  note. 

(d)  If  the  partition  is  made  nnder  an  express  power,  the  assignment  of 
the  share  in  settlement  will  be  made  by  the  trostees  C.  and  D.  in  the  same 
form  as  the  assignment  by  E.  and  F.,  the  tenant  for  life,  if  any,  joining,  if  . 
desired,  to  imply  oovenants  for  title  as  in  the  case  of  the  freeholds. 

(e)  It  may  sometimes,  in  a  case  like  the  present,  be  conyenient  that  the  As  to 

freeholds  and  leaseholds  shoald  be  conveyed  to  E.,  as  a  proyisional  tmstee,  assignment 

upon  trust  to  re-conyey  each  lot  to  the  person  to  whom  it  is  aUotted,  see  ^  P^vi- 
*^  Bional 

trustee. 
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entered  in  a  book,  wch  shall  be  signed  by  all  the  ptners, 
and  when  so  signed  shall  be  bindg  on  them,  save  that  if 
any  manifest  error  shall  be  found  thrin,  and  signified  by 

any  ptner  to  the  other  ptners  within calr  months  after 

such  signature  the  same  shall  be  rectified. 

Ordinary        xLix.  Upon  THE  determinon  of  the  ptnp  a  full  and  genl 

for  wind-    acct  of  the  assets,  liabilities,  and  transons  of  the  ptnp  shall 

diMoiution  ^^  taken,  and  the  assets  and  ppty  thof  shall  with  all  con- 

(a).  venient  speed  be  realised  and  sold,  and  the  debts  due  to 

the  ptnp  got  in,  and  the  proceeds  shall  be  applied  in  dischge 

of  the  liabilities  of  the  ptnp,  and  the  expses  of  liquidatg  the 

same,  and  realisg  the  assets  thof,  and  in  the  next  place,  in 

paymt  to  each  ptner,  or  his  repves,  of  any  unpd  intt  or 

profits  coming  to  him,  and  of  his  share  of  the  capital,  and 

the  surplus,  if  any,  of  the  movs  realised  as  afsd  shall  be 

dividedbetween  tke  ptners  or  their  repves  in  equal  shares 

[in  the  shares  in  wch  the  ptners  shall  be  entled  to  the 

net  profits  of  the  sd  business],  and  the  ptners,  or  their 

repves  shall  exte  such  instrumts  for  facilitatg  and  effectg 

the  realison  and  division  of  the  assets  of  the  ptnp,  and  for 

their  mutual   indemnity  and  rele   and  orwise  as  may  be 

requisite  or  pper  (6). 

form**"         L.  Upon  the  determinon  of  the  ptnp  an  acct  shall  be 

where  the   taken  of  the  assets  and  liabilities  thof,  and  a  valuon  shall  be 

b*of  a™*^  made  of  all  such  items  in  such  acct  as  require  and  admit  of 

complex     valuon,  and  upon  the  complon  of  such  acct  and  valuon  the 

character, 

providing     

for  diviaion 

in  specie,    p^^gj^^.  accountant  to  be  fi:om  time  to  time  agrd  upon  by  the 
ptners,  and." 

(a)  As  to  the  principles  of  distribution  in  the  absence  of  express  agreement, 
see  Binnie  v.  Mutrie,  12  App.  Cas.  160. 

(d)  If  desired  add,  "  Provd  that  in  case  the  moys  realised  as  afsd 
shall  not  be  su£Bt  to  pay  in  full  the  respive  shares  of  the 
ptners  or  their  repves  in  the  sd  capital,  the  same  shall  be  pd 
rateably  as  far  as  such  moys  will  extend,  and  no  ptner  or 
his  repves  shall  have  any  claim  agst  the  others  or  other  of 
them,  or  their  or  his  repves,  in  respt  of  such  deficiency." 
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ptners,  or  their  repves,  shall  forthwith  make  due  provon  for 
the  satisfon  of  the  liabilities  of  the  ptnp,  and  of  the  costs  of 
liquidatg  the  same  [and  subjt  thto  the  assets  [incladg  the 
good-will]  of  the  ptnp  shall  be  divided  into  shares  of  equal 
value,  and  one  of  such  shares  shall  be  allotted  to  and  become 
the  sole  ppty  of  each  ptner  or  his  repves]  :  [or,  "  and  subjt 
thto  such  pt  of  the  assets  of  the  ptnp  as  shall  be  equal  in 
value  to  the  capital  then  belonging  to  each  ptner  shall  be 
allotted  to  him  or  his  repves  as  his  or  their  sole  ppty,  and 
the  residue  (if  any)  of  the  sd  assets  shall  be  divided  between 
and  allotted  to  the  ptners  or  their  repves  in  the  shares  in 
wch  the  ptners  shall  be  entled  to  the  net  profits  "]  :  Provd 
that  if  it  shall  be  so  decided  by  a  majority  of  the  ptners, 
and  for  this  ppose  the  repves  of  a  deced  ptner  shall  be 
substituted  for  him,  any  pt  of  the  assets  may  be  carried  to 
a  suspense  acct  to  meet  any  contingent  or  unascertained 
liabilities  of  the  ptnp ;  Provd  also  that  all  such  instrumts 
or  assurces  as  may  be  requisite  or  pper  shall  be  exted  by 
the  ptners  or  their  repves  for  facilitatg  the  gettg  in  of  the 
outstandg  assets,  and  for  vestg  the  sole  right  of  ppty  thrin 
in  any  pson  or  psons  to  whom  the  same  shall  be  allotted, 
and  for  enablg  him  or  them  to  recover  the  same,  and  for 
securg  the  dischge  of  the  outstandg  liabilities  by  the  pson 
or  psons  who  shall  undertake  such  dischge,  and  indemnifyg 
the  ptners  or  their  repves  touchg  the  premes,  and  for 
releasg  each  other  from  all  claims  on  acct  of  the  ptnp. 

LI.  If  the  ptnp  shall  expire  by  efiluxion  of  time,  the  sd  Dissoiu- 

A.  shall  have  the  option,  to  be  signified  in  writg  to  the  ^^^n 

other  ptners  or  ptner  not  more  than nor  less  than ^  ^^« 

calr  months  before  the  expiron  thof,  to  pchase  and  succeed  succession 
to  the  whole  of  the  sd  business  :  And  if  the  sd  A.  shall  so  *°  succeed 

to  the 

signify  his  elon  not  to  succeed  thto,  or  shall  fail  within  the  whole 
time  afsd  so  to  signify  his  elon  to  succeed  thto,  then  the  sd  °^**'^^- 

B.  shall  have  the  like  option,  to  be  signified  in  like  mner, 

not  less  than calr  months  before  the  expiron  of  the 

ptnp :  And  in  the  event  of  his  electg  within  such  time  not 
to  succeed  to  the  sd  business,  or  failg  to  signify  his  elon  in 
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mner  afsd,  then  the  sd  G.  shall  have  the  like  option  to  be 
signified  in  like  mner  before  the  expiron  of  the  ptnp :  And 
in  case  any  ptner  shall  elect  to  pchase  and  succeed  to  the 
sd  business,  as  afsd,  a  genl  acct  and  valuon  shall  be  taken 
and  made  at  the  expiron  of  the  ptnp,  at  the  expse  of  the 
ptnp,  of  the  assets  and  liabilities  thof  [includg  the  estimated 
value  of  the  good-will] :  And  the  ptner  entled  to  succeed  to 
the  sd  business  shall  pay  to  the  others  or  other  of  them 
resply  the  sum  wch,  on  takg  such  acct,  shall  appear  to  be 
the  value  of  their  or  his  shares  or  share  resply  of  the  capital, 
[good-will],  intt,  and  profits,  after  makg  provon  for  all  the 
liabilities  of  the  ptnp,  wch  respive  sums  shall  as  one  aggre- 
gate amt,  bearg  intt  at  the  rate  of per  cent,  per  annum 

from  the  expiron  of  the  ptnp,  be  pd  by  such  ptner  as  soon 
as  conveniently  may  be,  and  at  latest  within  six  calr  months 
from  the  expiron  of  the  ptnp,  to  the  outgoing  ptners  or  ptner ; 
And  the  whole  of  the  assets  [and  good-will]  of  the  ptnp 
shall,  as  from  such  expiron,  become  the  sole  ppty  of  the 
ptner  entled  to  succeed  to  the  sd  business,  who  shall  provide 
for  and  indemnify  the  other  ptners  or  ptner  agst  all  the 
outstandg  liabilities  of  the  ptnp  on  that  day,  and  such 
assurces  and  instrumts  shall  be  exted  by  the  ptners  at  their 
jt  expse  as  shall  be  necy  for  vesting  in  the  succeeding  ptner 
all  the  assets  of  the  ptnp,  and  for  indemnifying  the  outgoing 
ptners  or  ptner  agst  the  liabilities  of  the  ptnp,  and  for  releasg 
each  other  touchg  the  premes,  and  from  all  claims  on  acct 
of  the  ptnp. 

Lii.  If  any  ptner  shall  die  or  retire  before  the  expiron  of 
the  ptnp  the  share  of  the  ptner  so  dying  or  retirg  shall,  as 
from  his  death  or  retiremt,  go  and  belong  to  and  be  pchased 
by  the  remaing  ptners  or  ptner,  and  if  more  than  one,  in 
shares  proportionate  to  their  then  shares  in  the  profits  of 
the  business,  and  the  ptnp  shall  be  continued  between  the 
sd  remaing  ptners,  if  more  than  one,  under  the  provons  of 


(a)  This  clause   might  be  confined  to  death,  and  form  lxii.,  infra , 
inserted  as  to  retirement 


CLAUSES.  315 

these  pants  so  fai*  as  applicable,  and  the  repves  of  the  deced 
ptner  or  the  retirg  ptner  (as the  case  maybe)  shall  be  entled 
to  his  share  in  the  capital  of  the  ptnp  ¥rith  intt  to  his  death  or 
retiremt,and  to  any  profits  wch  shall  have  become  payable,  but 
shall  not  have  been  actually  paid  to  him  ;  and  also  if  he  die  or 
retire  on  the  day  for  takg  the  annual  genl  acct.,  to  his  share 
of  profits  as  ascertained  on  takg  such  acct ;  and  if  he  die  or 
retire  on  any  other  day  to  an  allowce  in  lieu  of  profits  at 
the  rate  of  —  per  cent,  per  annum  (6)  on  his  shL  in  the 
sd  capital  up  to  the  day  of  his  death  or  retiremt,  to  be 

calculated,  if  he  shall  die  or  retire  before  the day  of 

— r-,  the  first  day  for  takg  the  annual  acct,  firom  the  com- 
mencemt  of  the  ptnp,  but  if  he  shall  die  or  retire  after  that 
day,  then  from  the  last  day  for  takg  the  annual  genl  acct 
(but  subjt  to  the  dedon  of  any  drawgs  on  acct  of  current 
profits  wch  shall  have  been  made  by  him)  ;  and  the  repves 
of  such  deced  ptner,  or  such  retu'g  ptner  shall  be  bound  by 
such  last  annual  genl  acct,  and  shall  be  excluded  from 
examing  the  ptnp  books  ;  and  the  amt  to  wch  the  repves  of 
such  deced  ptner  or  such  retirg  ptner  shall  be  entled  as  afsd 

shall,  as  one  aggregate  sum  carryg  intt  at  the  rate  of 

per  cent,  per  annum  from  the  day  of  his  death  or  retiremt, 
be  pd  to  them  or  him  by  the  survivg  or  continug  ptners 
or  ptner  as  soon  as  conveniently  may  be,  and  at  the  latest 
within  six  calr  months  from  the  day  of  his  death  or  retiremt; 
and  the  whole  of  the  assets  (includg  the  good-will)  of  the 
ptnp  as  from  the  day  of  such  death  or  retiremt  as  afsd, 
shall  belong  to  and  the  whole  of  the  liabilities  thof  as  from 
that  day  shall  be  borne  by  the  survivg  or  continug  ptners 
or  ptner  solely ;  and  all  such  instrumts,  assurces,  transfers, 
indemnities^  and  reles  shall   be  exted  and  made  by  the 


(b)  This  is  a  usual  proyision,  bat  if  the  capital  is  sxnaU  compared  with  the 
profits,  a  proportionately  high  rate  of  interest  should  be  fixed ;  or  the  interest 

might  be  "  at  a  rate  equal  to  the  average  net  profits  during  the 
three  yrs  preceding  the  last  day  for  taking  the  annual  genl 
acct." 
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where  his 
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to  be  paid 
out  by  in- 
stalments. 


respive  piles  for  givg  effect  to  this  psnt  provon  as  are  usual 
in  such  cases. 

Lin.  Provd  alwats  that  if  upon  the  death  or  retiremt  of 
any  ptner,  it  shall  appear  that  the  genl  annual  acct  and 

valuon  up  to  the day  of then  last  past  has  not 

been  taken  and  signed  as  hinbfe  provd,  the  repves  of  the 
deced  ptner  or  the  retirg  ptner  shall  be  entled  to  join 
with  the  survivg  or  continug  ptners  or  ptner  in  takg  such 
acct  from  the  foot  of  the  last  genl  acct  wch  shall  have  been 

taken  and  signed  as  afsd  up  to  the day  of precedg 

such  death  or  retiremt,  for  the  ppose  of  ascertaing  the  value 
of  the  share  of  the  deced  or  retirg  ptner  in  the  capital  and 

ppty  of  the  ptnp  upon  the day  of then  last  past, 

and  givg  effect  to  the  provon  lastly  hinbfe  contd, 

Liv.  In  the  event  of  the  death  or  retiremt  of  any  ptner, 
an  acct  and  statemt  shall  be  taken  and  made  out  of  his 
share  of  the  capital  and  effects  of  the  ptnp,  and  of  all  unpd 
intt  and  profits  belonging  to  him  up  to  the  time  of  his  dece 
or  retiremt,  for  wch  ppose  a  valuon  shall  be  made  of  any 
assets  or  effects  requirg  valuon  [and  of  the  good-will],  and 
the  amt  so  ascertained  to  be  due  and  owing  to  the  deced  or 
retirg  ptner  shall  be  paid  by  the  survivg  or  continug  ptners  or 

ptner  to  him  or  his  repves,  within calr  months  from  his 

dece  or  retiremt,  with  intt  thron  from  his  dece  or  retiremt, 

until  paymt,  at  the  rate  of per  cent,  per  annum,  and  on 

such  paymt  the  share  of  the  deced  or  retirg  ptner  in  the 
ptnp  ppty  and  effects  shall  go  and  belong  to  the  survivg  or 
continug  ptners  or  ptner  in  the  proportions  (if  more  than 
one)  in  wch  they  shall  have  contributed  to  the  pchase  thof. 

LV.  This  will  be  the  same  asfomi  Ln.,  stibstitutg  for,  **his 
share  in  the  capital  of  the  ptnp  with  intt  to  his  death,"  the 
words,  ''  intt  on  his  share  in  the  capital  of  the  ptnp  to  his 
death,"  and  insertg  immedly  before  the  words,  "  and  the 
whole  of  the  assets,  &c.,"  thefoUowg,  "  and  his  share  in  the 
capital  of  the  ptnp  shall  remain  as  a  loan  to  the  survivg  or 
continug  ptners  or  ptner,  repayable  with  intt  at  the  rate  of 
per  cent,  per  annum  by  the  instalmts  and  at  the  times 
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hinafter  mentd,  that  is  to  say,  the  ppal  sum  by  four  equal 
instalmtSy  to  be  paid  resply  at  the  expiron  of  six,  twelve, 
eighteen,  and  twenty-four  calr  months  from  his  death  or 
retiremt ;  and  the  intt  on  the  sd  ppal  sum,  or  on  so  much 
thof  as  shall  for  the  time  being  remain  unpd,  shall  be  added 
to  and  pd  with  each  such  instalmt  of  ppal,  and  the  paymt 
of  such  instalmts  and  intt  shall  be  seed  to  the  repves  of  the 
deced  ptner  or  to  the  retiring  ptner  at  the  expse  and  by 
the  jt  and  sevl  bond  or  covt  of  the  survivg  or  continug  ptners 
or  ptner." 

LYi.  This  tvUl  be  the  same  as  form  lii.,  sijAstitutg  for  **  his  ProvisioD 
share  in  the  capital  of  the  ptnp  with  intt  to  his  death,"  the  ^^^^. 
words,  **  intt  on  his  share  in  the  capital  of  the  ptnp  to  his  ment  of 
death,"  afid  insertg  imm^dly  before   the   words,  "  and  the  $S^%*i8 
whole  of  the  assets,  &c.,"  the  followg,  **  and  his  share  in  the  cap>***  V* 

ii»ii  111  •  '     t  /\  1  .to  renaain 

capital  of  the  ptnp  shall  remam  as  a  loan  (a)  to  the  survivg  m  a  loan 
or  continug  ptners  or  ptner  during  the  residue  of  the  sd  ?^^j.^® 

term  of yrs  [or  during  such  shorter  period  as  such  ship  term. 

survivg  [or  continug]  ptners  or  ptner  shall  carry  on  the  sd 
business  either  alone  or  in  ptnp  with  any  other  psons  or 
pson  in  accordce  with  the  provons  of  these  psnts]  bearg 

intt  at  the  rate  of per  cent,  per  annum,  payable  on  the 

usual  quarter  days  (b) ;  And  the  repaymt  of  the  sd  loan  at 
the  end  of  the  sd  period,  togr  with  intt  thron  as  afsd,  shall 
be  seed  to  the  repves  of  the  deced  or  the  retirg  ptner  at  the 


(a)  If  the  firm  becomes  baakrupt,  or  goes  into  liquidation,  before  all  the 
debts  due  at  the  death  of  the  deceased  partner  are  paid,  his  representatives 
cannot  prove  for  the  moneys  due  to  them  in  competition  with  other  creditors. 
Be  Diwon,  Ex  parU  Gordon^  L.  R.  10  Ch.  Ap.  160  ;  sub  ntm,  Hanson  v.  Oitrdon^ 
1  App.  Cases,  195  ;  ExparU  Blythe,  16  Ch.  D.  620. 

(5)  If  desired,  add,  "  and  addonal  intt  for  each  yr,  during  wch 

the  ptnp  shall  make  any  profits,  equal  to  one pt  of  such 

profits,  as  appearing  by  the  annual  genl  acct :  such  addonal 

intt  to  be  pd  on  the  signature  of  the  annual  genl  acct,  and 

an  apportioned  pt  thof  to  be  pd  for  any  fractional  pt  of 

a  yr  at  the  commencemt  and  terminon  of  the  sd   loan." 
See  Precedent  xii. 
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expse  and  by  the  jt  and  sevl  bond  or  eovt  of  the  survivg  or 
continug  ptners  or  ptner." 

Lvn.  In  case  any  ptner  shall  die  before  the  expiron  of  the 
ptnp,  the  survivg  ptners  or  ptner  shall  have  the  option  of 
retaing  his  share  in  the  capital  of  the  ptnp  in  the  sd  busi- 
ness during  the  residue  of  the  term  of  the  ptnp,  such  option 
to  be  signified  to  the  repves  of  the  deced  ptner  within  a 
reasble  time  after  his  will  shall  have  been  proved  or  admon 
of  his  este  shall  have  been  granted ;  and  in  case  the  survivg 
ptners  or  ptner  shall  elect  so  to  do,  the  sd  business  shall  be 
carried  on  during  the  residue  of  the  sd  term  as  from  the 
death  of  the  deced  ptner,  as  neai*ly  as  may  be  accdg  to  the 
provons  of  these  psnts,  but  so  that  the  repves  of  the  deced 
ptner  shall  succeed  to  his  share  in  the  business,  and  be 
substituted  for  him  as  sleepg  ptners  only :  Frovd  that  in 
case  the  survivg  ptners  or  ptner  shall  continue  the  business 
by  virtue  of  such  option  as  afsd,  all  pper  instrumts  for 
canying  the  provons  of  this  clause  into  effect  shall  be  exted 
and  made  between  them  or  him  and  the  repves  of  the  deced 
ptner  :  Provd  also  that  if  the  net  profits  of  the  business  wch 
shall  be  coming  to  the  repves  of  such  deced  ptner  shall  in 

any  yr  be  less  than per  cent,  on  the  amt  of  the  capital 

of  such  deced  ptner  retained  in  the  sd  business,  it  shall  be 
lawful  for  such  repves  to  retire  from  the  ptnp  on  giving  not 
less  than  six  calr  months'  notice  to  the  other  ptnei*s  or 
ptner  of  their  intention  so  to  do,  or  leavg  such  notice  at  the 
countg-house,  or^  "  office,**  of  the  ptnp  ;  and  at  the  expiron 
of  such  notice  the  ptnp  shall  determine  as  to  them,  and 
they  shall  be  entled  to  rece  the  shai'e  of  capital  of  such 
deced  ptner,  with  all  intt  and  profits  becomg  due  thron  up 
to  the  expiron  of  such  notice,  on  the  same  or  the  Uke  footg 
as  if  the  deced  ptner  had  then  died,  and  such  option  of 
retaing  his  capital  as  afsd  had  not  been  exercised. 

Lviii.  If  any  ptner  shall  die  before  the  expiron  of  the 
ptnp,  his  repves  shall  have  the  option,  to  be  decld  by  notice 
in  writg  given  to  the  suiTivg  ptners  or  ptner,  or  left  at  the 
countg-house,  or,   "  office,'*  of  the  ptnp,  within  calr 
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months  after  his  death,  of  sacceedg  to  his  share  in  the  sd  sleeping 
business  as  from  his  death  as  sleepg  ptners ;  and  if  such  P*""®"* 
option  shall  be  exercised  the  sd  business  shall  be  carried  on 
during  the  residue  of  the  sd  term  as  from  the  death  of  such 
deced  ptner,  as  nearly  as  may  be  accdg  to  the  proTons  of 
these  psnts,  but  so  that  the  repves  of  the  deced  ptner  shall 
succeed  to  his  share  in  the  sd  business,  and  be  substituted 
for  him  as  sleepg  ptners  only  :  Provd  also  that  in  case  the 
repves  of  a  deced  ptner  shall  elect  to  become  sleeping 
ptners,  by  virtue  of  such  option  as  afsd,  aU  pper  instrumts 
for  carrying  the  provons  of  this  psnt  clause  into  effect  shall 
be  exted  and  made  between  them  and  the  survivg  ptners  or 
ptner.  Add  provo  at  end  of  last  form,  mutatis  mutandis^  if 
desired. 

a 

liix.  Provd  always  that  after  the  death  of  any  of  the  sd  Proviso  as 
ptners  his  repves  who  may  be  sleepg  ptners,  or  entld  to  any  ^^^ng 
share  of  profits  or  paymt  in  proportion  to  profits  as  afsd,  partners, 
shall  not  have  any  power  to  interfere  in  or  have  any  control 
over  the  conduct  or  managemt  of  the  sd  business  [and  shall 
not  be  entled  to  require  the  prodon  of  any  accts,  vouchers, 
or  documts,  or  any  informon  as  to  the  transons  or  affairs 
thof,  and  the  survivg  ptners  or  ptner  shall  half-yrly  on  or  as 

soon  as  may  be  after  the  l&t  day  of and  the  1st  day  of 

,  give  or  send  to  the  repves  of  the  deced  ptner  a  statemt 

or  balce-sheet  showg  the  net  profits  of  the  business  during 
the  precedg  half-yr,  and  shall  certify  in  writg  to  the  best  of 
their  or  his  behef  the  correctness  of  such  statemt  or  balce- 
sheet,  wch  shall  thrupon  become  absolutely  bindg  on  such 
repves]  [or,  but  such  repves  or  some  pson  nominated  by 
them  shall  be  entled  at  all  reasble  times  to  have  access  to 
and  examine  and  copy  the  books,  documts,  and  papers  of 
the  firm,  and  to  join  in  takg  the  half-yrly  genl  acct  and 
valuon]. 

Lx.  Upon  the  death  of  a  ptner,  or  at  any  time  thrafter.  General 
the  survivg  ptners  or  ptner  on  the  one  hand  and  the  repves  ^^exe^ 
of  the  deced  ptner  on  the  other  hand  shall  exte  such  deeds  c"**<>"  °^ 
of  covt,   powers   of   attorney,    assignmts,   reles,   or  other  ©n  death  of 

pirttier. 
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Power  to 
surviving 
or  con- 
tinuing 
partners  to 
purchase 
lease  of 
house  of 
business  on 
death  or 
retirement 
of  one 
l>artner. 


Provision 
for  deter- 
mination by 
notice  by 
reference 
to  provi- 
sions for 
death. 


Power  of 
expulsion 
in  case  of 
breach  of 
duty,  &c. 


instrumts  as  may  be  reasbly  required  for  [providg  for  the 
loan  of  the  capital  of  the  deced  ptner  upon  the  terms  afsd, 
or  secm'g  the  repaymt  thof  with  such  intt  and  remuneron 
for  the  use  thof  as  hinbfe  provd,  or  for]  the  indemnity  of 
the  repves  and  assets  of  the  deced  ptner  agst  the  debts  and 
engagemts  of  the  ptnp,  or  for  enablg  the  survivg  ptners  or 
ptner  to  get  in  the  debts  of  the  ptnp,  or  for  the  rele  or 
assigmnt  to  the  survivg  ptners  or  ptner  of  the  ppty  of  the 
ptnp  or  any  pt  thof,  or  for  any  other  object  incidental  or 
pper  to  the  circes,  every  such  deed  or  other  instrumt  to  be 
prepared  and  exted  at  the  jt  and  equal  expse  of  the  pty 
requirg  the  same  and  the  other  pty  or  pties. 

Lxi.  In  case  of  the  death  or  retiremt  of  the  sd  A.,  the 
survivg  or  continug  pjbners  or  ptner  shall  be  at  liberty,  at 

any  time  within calr  months  after  his  dece  or  retiremt, 

to  pchase  the  lease  of  the  sd  house  and  offices  at ,  in 

case  the  same  shall  not  have  expired,  at  a  valuon  to  be 
made  under  the  arbitron  clause  hinafter  contd,  or^  "by 
paymt  to  him  or  his  repves  of  the  simi  followg,  that  is  to 

say,  if  he  shall  die  or  retire  on  or  before  the day  of 

,  the  sum  of  £ ,  and  if  he  shall  die  or  retire  after 

that  day,  then  such  a  sum  as  shall  be  payable,  aUowg  for 

every  yr  wch  shall  have  elapsed  from  the  sd day  of 

the  sum  of  £ in  diminon  of  the  sd  sum  of  £ ." 

Lxu.  In  the  event  of  the  determinon  of  the  ptnp  as  to 
any  ptner  by  notice,  under  the  provon  in  that  behalf  hinbfe 
contd,  the  like  provons,  mutatis  mutandis,  shall  have  effect 

as  are  liinbfe  in  clauses to contd,  with  respt  to 

the  death  or  retiremt  of  any  ptner,  and  as  if  the  ptner  as 
to  whom  the  ptnp  shall  be  determined  by  notice  as  afsd  had 
died  or  retired  at  the  time  of  such  determinon. 

LXiii.  Provd  always  that  if  any  of  the  sd  ptners  shall  at 
any  time  during  the  ptnp  commit  or  be  guilty  of  any  breach 


(a)  An  expelled  partner  will  not  be  restrained  from  carrying  on  business 
in  com|)etition  with  the  firm ;  Dawson  v.  Bfeson,  22  Ch.  D.  504  ;  see  p.  322, 
form  LXVIL 
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of  any  of  the  provons  or  stipulons  contd  in  the  clauses 

numbered and hinbfe  contd,  or  shall  act  in  any 

other  respt  contrary  to  the  good  faith  wch  ought  to  be 
observed  between  ptners  or  shall  become  subjt  to  the  bkpt 
laws,  or  enter  into  any  composon  or  arrangemt  with  or  for 
the  benefit  of  his  creditors,  or  shall  become  incapable  by 
reason  of  lunacy  or  orwise  to  take  his  part  in  the  managemt 
of  the  sd  ptnp  business,  then  and  in  any  such  case  the  other 
ptners  or  ptner  may,  by  notice  in  writing,  given  to  him  or 
(in  case  of  his  being  found  lunatic  by  inquison)  to  his 
committee,  or  left  at  the  countg-house,  or^  "  office,"  deter- 
mine the  ptnp  so  far  as  regards  such  last-mentd  ptner,  and 
publish  a  notice  of  dissolon  of  the  ptnp  in  the  name  of  and 
as  agst  such  ptner,  whrupon  the  same  shall  immedly  cease  and 
determine  accdly,  witht  prejudice  to  the  remedies  of  the 
other  ptners  or  ptner  for  any  antecedent  breach  of  any  of 
the  stipulons  or  agreemts  aforesd,  and  thrupon  the  like 
provons,  mutatis  mutandis,  shall  have  effect  resptg  the 
paymt  out  of  the  share  of  the  ptner  as  to  whom  the  ptnp 
shall  be  determined  as  afsd  or  orwise,  as  if  he  had  then 
died.  Provd  that  if  the  expulsion  shall  be  on  acct  of  any 
breach  of  duty  the  notice  thof  shall  be  given  within  three 
calr  months  after  the  discovery  thof,  and  if  any  question 
shall  arise  whether  a  case  has  happened  to  authorise  the 
exercise  of  this  power  such  question  shall  be  referred  to 
arbitron. 

Lxrv.  On  the  death  or  retiremt  of  any  ptner  an  allowce.  Allowance 
or,  "  no  allowce,"  shall  be  made  to  him  or  his  repves  in  ^if^***^* 
respt  of  the  value  of  the  good- will  of  the  sd  business. 

Lxv.  In  any  case  in  wch  it  may  become  necy  to  value  the  Mode  of 
good-will  of  the  sd  business  the  same  shall,  unless  orwise  1^1^ 
agrd,  be  taken  to  be  equivalent  in  value  to  three  times  the 
average  net  yrly  profits  of  the  sd  business  during  the  three 
precedg  yrs,  or  from  the  commencemt  of  the  ptnp  if  less 
than  that  time. 

Lxvi.  On  the  retiremt  of  any  ptner  any  of  the  ptners  Ai  to 
(inclndg  the  retirg  ptner)  may  sign  in  the  name  and  on^^^^y* 

K.E. — ^VOL.  n.  T 
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retirement  behalf  of  all  the  ptners  a  pper  notice  of  the  dissolou  of  the 
of  pMtner.  ^^^  ^^  ^^  ^^  retirg  ptner,  and  publish  the  same  in  the 

London  Gazette,  or,  "  the  dissolon  of  the  ptnp  as  regards 

the  outgoing  ptner  shall  be  sufftly  notified  by  a  circular 

addressed  to  the  correspondents  of  the  firm,  and  witht  any 

advertisemt  in  the  Gazette." 

Retiring         LXVH.  Is  THE  event  of  the  retiremt  [or  expulsion]  of  any 

^^^^      ptner  he  shall  not  during  the  remr  of  the  term  of  the  sd 

<»nT  on     ptnp  carry  on  or  engage  or  be  inttd  directly  or  indirectly  in 

{a).  any  other  business  competg  or  interferg  with  the  business 

of  the  sd  firm. 

Power  to        Lxvm.  Provd  THAT  if  at  any  time  owing  to  losses  or 

cwTor '°  accidents,  or  from  any  other  cause  whatever,  one-fourth  of 

losses.        the  entire  capital  of  the  ptnp  shall  be  sunk,  or  reasble 

apprehensions  shall  be  entertained  that  a  call  wd  require  to 

be  made  for  further  capital  to  the  extent  of  £ in  order 

to  carry  on  the  works  and  business  of  the  ptnp,  a  majority 
in  value  of  the  ptners  may  require  the  ptnp  to  be  dissolved 
and  wound  up,  as  if  the  same  had  expired  by  effluxion  of  time. 
Provision  LXix.  If  THE  sd  A.  shall  die  before  the  expiron  of  the 
men?^of  P^'^P  ^J  effluxion  of  time,  leavg  a  widow  and  also  the  sd  B. 
annuity  to  and  C,  or  One  of  them,  survivg  him,  his  widow  shall  be 
^"^er  ended  during  her  life  to  an  anny  of  £ ,  to  accrue  from 

Hf  "?S  ^^  ^^^  ^  ^^^'  ^^*  *^  ^^  payable  on  the  usual  quarter  days,  to 
'  be  chged  on  the  net  profits  of  the  sd  business  during  the 

then  residue  of  the  sd  term  of yrs,  and  on  the  net 

profits  of  any  business  of wch  may  be  carried  on  by  the 

sd  B.  and  C,  or  either  of  them,  either  alone  or  in  ptnp  with 
any  other  pson  or  psons  during  the  life  of  such  widow,  and 

either  before  or  after  the  expiron  of  the  sd  term  of yrs 

[and  if  such  business  shall  not  be  continued,  then  to  be 
payable  as  to  one  moiety  by  the  sd  B.,  his  exs  or  ads,  and 
as  to  the  other  moiety  by  the  sd  C,  his  exs  or  ads]. 

(a)  See  p.  320,  note  (a). 

(()  This  pTovision  constitutes  a  trust  for  the  widow  free  from  the  claims  of 
the  creditors  of  the  deceased  partner  QJle  Flavell,  25  Oh.  D.  89),  and  does  not 
per  te  oonstitnte  the  widow  a  partner  (BoTilFs  Act.  28  k  29  Vic.  c.  86,  a.  3), 
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Lxx.  Ip  the  sd  A.  shall  die  during  the  sd  term  of Proriaion 

yrs  leayg  a  widow,  child,  or  chn,  his  exs  or  ads  shall  be  annnitj  to 

entled  to  an  anny  of  £ ,  to  accrue  from  day  to  day,  but  ^^^^^^  * 

to  be  payable  on  the  usual  quarter  days,  during  such  pt  of  partner 

the  residue  of  the  sd  term  of yrs  as  such  widow  or  any  p^J^.  * 

such  child  shall  be  alive,  to  be  chged  on  the  net  profits  of  "Jjp  *«™ 
the  sd  business,  [and  if  such  business  shall  not  be  continued, 
&c.,  as  in  la$tform.'\ 

Lxxi.  In  case  the  sd  A.  shall  die  [during  the  sd  term  of  The  same, 

yrs],  leavg  a  widow,  child,  or  chn,  the  sd  B.  shall  pay  JJ^^^*  5^ 

to  the  exs  or  ads  of  the  sd  A.  until  he,  the  sd  B.,  shall  die,  to  contmne 
or  shall  retire   from   carrying  on   the   sd   business  witht  ^^pLitioii 
receivg  any  paymt,  anny,  or  pecuniary  compenson  for  his  J^* 
retiremt,  [and  witht  havg  nominated  a  son  or  nephew  to  ship  (&). 
succeed  to  his  share  in  the  ptnp  under  the  provons  in  that 
behalf  hrin  contd,]  and  witht  retaing  any  share  in  the  profits 
of  the  sd  business,  or  the  widow  and  chn  or  child,  if  any,  of 
the  sd  A.  shall  all  have  died,  wcheyer  shall  first  happen,  an 

anny  of  £ clear  of  all  dedons,  to  accrue  from  day  to  day, 

but  to  be  payable  half-yrly,  the  first  of  such  paymts  (in  case 
the  same  shall  become  payable)  to  be  made  at  the  expiron 
of  six  calr  months  from  the  death  of  the  sd  A. 

Lxxn.  In  case  the  sd  A.  shall  die  [during  the  sd  term  of  The  same, 

■  yrs],  leavg  a  widow,  chUd,  or  chn.  the   surviyg  or  ^f^*^  *» 

continuing  ptners  shall  pay  to  the  exs  or  ads  of  the  sd  A.  wvenJ 
until  every  one  of  such  ptners  shall  have  died  or  retired  from  (6^° 
carrying  on  the  sd  business  witht,  &c.,  as  in  precedg  form. 

Lxxm.  Any  ptner  may  at  any  time  during  his  lifetime,  or  Power  to 
by  his  will,  introduce  any  son  who  shall  have  attained  the  J?^^''" 
age  of  twenty-five  yrs  [but  not  more  than  one]  as  a  ptner  duce  a  son 
into  the  sd  firm  during  the  residue  of  the  sd  term  for  any  pt  ^    ® 
or  the  whole,  or,  *'  but  not  for  the  whole,"  of  his  share  in 
the  ptnp,  it  being  intd  that  the  share  of  profits  of  such  son 
shall  be  wholly  derived  from  the  share  of  his  father,  and 
may  transfer  to  such  son  [all  or]  such  pt  as  the  ptner  intro- 

ducg  him  may  think  fit  of  the  capital  of  such  ptner  in  the 



(()  See  note  to  Lxix.,  last  page. 
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sd  business,  and  so  that  the  admission  of  such  son  shall  be 
upon  the  followg  terms : — First,  that  such  new  ptner  shall 
contribute  to  the  losses  of  the  ptnp  in  proportion  to  his 
share  of  profits  ;  Secondly,  that  the  father  of  the  new  ptner 

or  the  majority  of  the  ptners  may  at  any  time  within 

yrs  from  his  admission,  by  notice  in  writg,  expel  him  from 
the  sd  firm  and  publish  a  notice  of  dissolon  of  the  ptnp  as 
regards  him ;  Thirdly,  such  terms,  if  any,  as  may  be  agrd 
upon  between  the  new  ptner  and  his  father  as  to  the  reverter 
to  his  father  [or  his  repves]  of  the  share  or  pt  of  the  share 
of  profits  and  capital  assned  to  the  son  upon  his  death  or 
retiremt  or  expulsion  [in  his  father's  lifetime] ;  Fourthly, 
that  on  the  retiremt  or  expulsion  of  such  new  ptner,  subjt 
to  any  such  arrangemt  as  last  afsd,  he  shall  haye  the  same 
rights  as  to  the  paymt  of  his  share  of  capital,  intt,  and 
profits  as  his  repves  wd  have  had  if  he  had  died  at  the  time 
of  his  retiremt  or  expulsion  ;  Fifthly,  that  the  sd  ptnp  shall 

thceforth  during  the  residue  of  the  sd  term  of yrs 

continue,  and  the  provons  hrin  contd  shall,  as  far  as  may 

be,  apply  to  such  son  [or  sonsX  and  operate  and  take  effect 

with  such  modificons  as  the  admission  of  such  new  ptner 

and  the  change  of  circes  may  require,  subjt  to  the  modificons 

hrin  contd;   And   Sixthly,  that  such  new  ptner  on   being 

admitted  shall  exte  a  pper  deed  of  accession  bindg  him  to 

observe  the   provons   of  these  psnts  so  far  as  they  shall 

apply  to  him  and  be  capable  of  takg  effect,  and  containg 

such  other  provons  as  maj'  be  necy  or  pper  to  effect  the 

intentions  hinbfe  expd,  and  any  dispute  or  diffce  as  to  the 

form  or  contents  of  such  deed  shall  be  referred  to  arbitron. 

ProTision        LXXTV.  It  SHALL  be  lawful  for  the  sd  A.  at  any  time  or 

[jj^^^^^^  times   during  his  life   to  introduce  into  the  ptnp,  as  an 

sion  of  two  addonal  ptner  or  ptners,   any   son    or    sons   of  his,   not 

senior        exceedg  two,  and  to  give  to  such  son   or  sons  the  whole 

partner       qj.    ^ny    pt    of  the    share    of  him,    the   sd  A.,   in  such 

into  ino 

bnsiness,     profits    and    in    the    capital    of   the    ptnp,    and    in    the 

lUMu^e^   ®v®^*  ^^  *^^  ®^^s   ^f  ^^  sd  A.  being  so  introduced,  the 
Bliip  for      share  given  by  him  to  them  shall  be  divided  between  them 

life. 
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in  such  proportions  as  to  profits  and  capital  as  the  sd  A. 
shall  think  fit.  If  the  sd  A.  shiedl  die  havg  introduced  one 
son  only  into  the  ptnp,  then  any  one  other  son  of  the  sd  A., 
or  if  the  sd  A.  shall  die  witht  havg  introduced  any  son,  then 
any  two  sons  of  the  sd  A.,  provd  such  son  or  sons  shall 
be  steady  and  respectable,  shall  at  any  time  or  times  after 

attaing  the  age  of yrs  be  entled  to  be  reced  into  the 

business  by  the  survivg  or  continuing  ptners  or  ptner  as 
an  apprentice  or  apprentices,  [or,  if  a  solar's  btLsiness, 
articled  clerk  or  clerks  J  witht  any  premium  or  paymt 
[except  for  the  stamp  or  stamps  on  the  articles],  and  any 
such  son  or  sons  who  shall  be  so  apprenticed  [articled], 
whether  in  the  lifetime  of  the  sd  A.  or  after  his  dece,  shall, 

if  he  or  they  shall  so  desire,  within yrs  after  the  com- 

mencemt  of  such  apprenticeship,  [or,  articles,  provd  he  or 
they  resply  shaU  have  been  duly  admitted  to  practise  as  a 
solor,]  be  admitted  into  the  ptnp  witht  premium  and  upon 
the  terms  of  such  son  or  sons  receivg  the  share  of  the 
profits  and  capital  of  the  sd  business  to  wch  the  sd  A. 
wd,  if  he  had  been  living  and  remained  a  ptner,  have  been 
entld,  inclusive  of  any  addonal  share  of  profits  wch  shall 
have  accrued  to  the  sd  A.  by  the  death  or  retiremt  of  any 
of  the  sd  ptners,  or  wd  have  so  accrued,  or  wd  thrafter 
accrue  to  him  in  such  event  if  he  had  been  living  and 
remained  a  ptner,  to  the  intent  that  such  son  or  such  two 
sons  togr  shall  succeed  to  the  rights  of  the  sd  A  as  regards 
sharg  in  the  profits  and  capital  of  the  sd  business,  and  so 
that  if  two  sons  are  so  admitted,  the  sd  share  shall  be 
divided  between  them  in  such  mner  as  they  may  agree,  and 
in  case  either  of  them  shall  die  or  retire,  his  share  shall 
thrupon  accrue  to  the  other  of  them :  Provd  always  that 
in  case  any  son  or  sons  of  the  sd  A.  shall  be  admitted  into 
the  ptnp,  whether  during  his  lifetime  or  after  his  dece,  under 
the  provons  hinbfe  contd,  the  ptnp  shall,  as  regards  the 
duron  thof,  continue  during  so  long  as  the  ptners  for  the 
time  being  or  any  two  of  them  shall  live,  [but  subjt  to 
determinon   as    regards    any  ptner    by  notice,   as  hinbfe 
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provd,]  and  the  oapital  of  the  sd  A.,  standg  to  his  credit 
in  the  sd  business  at  his  death  shall  remain  in  the  sd 
business  during  the  term  of  the  ptnp,  and  shall  be  trans- 
ferred or  allotted  to  such  son  or  sons :  Proyd  also  that  any 
son  or  sons  of  the  sd  A.  who  shall  be  so  admitted  shall, 
with  respt  to  the  managemt  of  the  sd  business,  and  the 
amt  of  control  wch  he  or  they  shall  be  entld  to  exercise  in 
relon  thto,  be  in  the  same  poson  and  have  the  same  rights 
as  the  sd  B.  as  far  as  the  case  will  admit,  and  shall  be  bound 
to  giye  his  or  their  whole  time  and  attention  faithfully  and 
diligently  to  the  sd  business,  and  shall  not  be  engaged  in 
any  other  business,  and  in  other  respts  such  ptnp  shall  be 
upon  the  terms  of  this  psnt  ptnp  as  nearly  as  may  be,  the 
son  or  sons  of  the  sd  A.  being,  save  as  hrin  orwise  provd, 
placed  on  an  equal  footg  with  the  sd  B. :  Provd  also  that 
in  case  the  sd  son  or  sons  of  the  sd  A.  shall  be  admitted 
into  the  ptnp,  whether  in  his  lifetime  or  after  his  dece  as 
afsd,  he  or  they  resply  shall  on  being  so  admitted  enter  into 
a  pper  engagemt  by  deed  to  abide  by  and  pform  the  stipu- 
lons  and  agreemts  of  these  psnts  so  far  as  the  same  shall  be 
applicable  to  him  or  them  resply,  and  such  deed  or  deeds  shall 
contain  such  other  provons  as  may  be  necy  or  pper  to  give 
effect  to  the  intentions  hinbfe  expd,  and  in  case  any  dispute 
or  question  shall  arise  as  to  the  form  or  contents  thof,  the 
same  shall  be  referred  to  arbitron :  Provd  further  that 
notwg  the  provons  hinbfe  contd,  it  shall  be  lawful  for  the 
sd  B.  at  any  time  after  the  dece  of  the  sd  A.,  and  before 
both  his  sons  shall  have  been  admitted  into  the  ptnp  as 
afsd,  to  retire  from  carrying  on  the  sd  business,  provd  that 
he  either  rece  no  paymt,  anny,  or  pecuniary  compenson  for 
such  retiremt,  or  that  his  successor  or  successors  in  the 
business  covt  with  him  to  pform  and  observe  the  stipulons 
and  agreemts  hinbfe  contd  respectg  the  admission  of  the 
sd  son  or  sons  of  the  sd  A.  into  the  sd  business,  and  in  that 
event  the  sd  B.  shall  not  be  liable  for  any  default  in  the 
observce  or  pformce  of  the  covt  so  entered  into  by  such 
successor  or  successors. 
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Lxxv.  Any  notice  hby  authorised  or  required  to  be  given  How 
to  the  sd  ptners,   or  any  of  them,   shall  be  suffitly  given  be  giren. 
by  leavg    the    same    addressed    to    them  or  him   at   the 
countg-house  or  office  [ppal  place  of  business]  of  the  sd 
firm. 

Lxxvi.  All  questions  which  may  arise   durg  the  con-  Qaestiou 
tinnce  of  the  sd  ptnp  touching  the  conduct  or  managemt  dded  by 
of  the   ptnp  affairs,  includg  the  employmt  and  dismissal  ™*i<>"*y  "^ 
of  clerks  and  servants,  the  giving  of  credit,  and  the  com- 
poundg  of  debts  and  claims,  shall  be  decided  (in  case  there 
shall  be  three  or  more  ptners  for  the  time  being)  by  the 
majority  in  number  of  the  ptners  :  And  in  ant  matters  not 
hrin  exply  provd  for  the   conduct   of    the  ptnp  business 
shall,  subjt  to  the  decision  of  the  majority  of  the  ptners,  be 

governed  by  the   usage   of  the  former  firm  of &  Co., 

existg  immedly  before  the  commencemt  of  the  ptnp  hby 
constituted. 

Lxxvn.  If  at  any  time  during  the  continuce  of  the  ptnp  Arbitrmtion 
or  after  the  dissolon  or  determinon  thof,  any  dispute,  diffce,  "*' 
or  question  shall  arise  between  the  sd  ptners  or  any  of  them, 
or  their  or  any  of  their  repves,  touching  the  ptnp  or  the 
accts  or  transons  thof,  or  the  dissolon  or  windg  up  thof,  or 
the  constron,  meang,  or  effect  of  these  psnts,  or  anything 
hrin  contd,  or  the  rights  or  liabilities  of  the  ptners  or  their 
repves  under  these  psnts  or  orwise  in  relon  to  the  premes, 
then  every  such  dispute,  diffce,  or  question  shall  be  referred 
to  two  arbitrors  or  their  umpire,  or^  "  to  a  sole  arbitror," 
or,  "  to  an  official  referee,"  psuant  to  the  Arbitron  Act, 
1889  (a),  or  any  statutory  modificon  or  re-enactmt  thof  for 
the  time  being  in  force. 

Lxxvm.  In  conson  of  the  premes  the  sd  A.  and  B.  do  Mutual 
and  each  of  them  doth  hby  mutually  rele  and  dischge  the  nvpe^  ^ 


(a)  Sabmissions  to  arbitration  are  now  regulated  by  the  Arbitration  Act,  Arbitration 
1889,  62  k,  63  Vic.  c.  49  (passed  since  the  printing  of  the  earlier  part  of  ^^  ^^^^^ 
▼oL  i),  which  repeals  the  arbitration  provisions  of  the  Ck>mmon  Law  Pro- 
oednie  Act,  1864.    "Bj  s.  1,  every  sabmission,  in  the  absence  of  expression 
of  a  contrary  intention,  is  to  have  the  same  effect  as  if  it  had  been  made 
an  order  of  Court. 
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fonner 
deed  of 
paitner- 
sbip. 


other  of  them  his  hrs,  exs,  and  ads,  from  all  claims  and 
demands,  actions,  and  proceedgs  whatsr  for  or  in  respt  of 
the  covts,  agreemts,  and  provons  contd  in  the  deed  of  ptnp 

of   the  day  of  under  wch  the  sd   business  has 

htofore  been  carried  on,  wch  is  intd  to  be  wholly  superseded 
by  these  psnt  articles  of  ptnp. 


PKECEDENTS. 


I. 


PRBO.  I. 


DEED  of  Partnership  between  Two  Traders  for  a 
Term  of  years.  Variations  where  the  Partner- 
ship 18  for  Life,  or  Determinable  on  Notice,  also 
where  Recitals  are  inserted,  and  where  a  Premium 
is  paid  (a). 


Partiee.  THIS  INDRE,  made  the 


day  of 


Between  A., 


RedtalB. 

Trade 
carried  on. 

Employ- 
ment of 
new  part- 
ner. 

Agree- 
ment. 


of,  &c.,  of  the  one  pt;  and  B.,  of,  &c.,  of  the  other  pt: 
[Whas  the  sd  A.  has  for  some  yrs  past  carried  on  the  trade 

or  business  of ,  at :  And  whas  the  sd  B.  has  for 

some  time  past  been  engaged  as  a  confidential  clerk  in  the 
sd  business :  And  whas  the  sd  A.  has  agrd  to  take  the  sd  B. 
into  ptnp  with  him  in  the  sd  business  for  the  period  and 
upon  the  terms  hinafter  mentd,  in  conson  of  the  premium 
or  sum  of  £ ,  wch  has  been  pd  or  seed  by  the  sd  B.  to 


As  to  (^)  '^  ^  ^^®  return  of  the  premium  on  dissolution,  see  Lyon  v.  Tweddell, 

premiom.  17  Ch.  D.  529  ;  Edmonds  v.  RoHnsonf29  Ch.  D.  170.  The  articles  are  charge- 
able with  ad  valorem  duty  on  the  premium  under  the  head  **  Conyeyance 
on  Sale  "  in  the  Stamp  Act ;  otherwise  they  would  be  liable  only  to  lOir.  if 
under  seal,  or  6^/.  if  under  hand. 
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the  sd  A.,  as  the  said  A.  doth  hby  acknowe  (6) :  NOW  TfflS  »»^^ 
INDRE]  WITNETH  that  [in  conson  of  the  premes]  each  Wit- 
of  them  the  sd  A.  and  B.  doth  hby  mutually  covt  and  agree  as  ^^^"'^^ 
follows,  that  is  to  say,  insert  such  of  the  foUowg  clauses  as 
may  be  applicable,  the  clauses  being  paragraphed  and  numbered  : 
Duron  and  style  of  ptnp,  p.  301 ;  [^Power  to  determine  ptnp 
by  notice,  p.  801 ;]  Place  of  business,  p.  802 ;  Provons  as  to 
capital,  see  clauses  vn.  to  xvi.,  pp.  802  to  805 ;  Bankers,  p.  805 ; 
Out-goings,  p.  805 ;  Profits,  p.  806 ;  Drawgs,  p.  807 ;  Atten- 
tion  to  business,  p.  808 ;  Not  to  engage  in  any  other  business, 
p.  809 ;  Not  to  pledge  credit  of  firm,  p.  809 ;  Not  to  give 
credit  when  forbidden,  p.  809 ;  No  contract  to  exceed  a  certain 
amt,  p.  809 ;  Hinng  clerks,  dtc,  p.  810 ;  Not  to  become  surety, 
dc.y  p.  810 ;  \To  be  just,  p.  810 ;  To  give  informon,  p.  810 ; 
Journeys,  p.  810 ;  Not  to  cause  the  ppty  of  the  firm  to  be 
taken  in  exon,  p.  810 ;  Each  ptner  to  pay  his  private 
debts,  p.  810 ;  Not  to  assign  share,  p.  811 ;  Not  to  compound 


(J)  The  following  are  other  forxns  of  recitals : — 

"  Whas  the  sd  pties  hto  have  for  some  time  past  carried  Old  part- 
on  business  as in  ptnp  togr  under  articles  of  ptnp  dated,  ^*     ^' 

&c.,  and  they  are  entled  to  the  capital  of  the  sd  ptnp  consistg 

of,  &c.,  in  the  shares  followg,  namely  the  sd  A.  to 

shares  thof,  &c. :  And  whas  the  sd  pties  have  agrd  that  the  Agreement 

sd  ptnp  shall  be  continued  and  carried  on  as  from  the ^rtn^ 

day  of ,  for  the  period  and  upon  the  terms  hinafter  expd,  ship. 

and  that  the  sd  existg  articles  of  ptnp  shall  be  hby  super- 
seded :  And  whas  the  sd  A.  and  B.  are  entld  in  equal  shares  Title  to 
as  pt  of  their  ptnp  ppty  to  the  messes,  lands,  hereds,  and  2^°p^ 
premes,  situate,  &c.,  in  or  upon  wch  the  sd  business  is  carried  pertj. 
on,  wch  are  ptly  of  freehd  tenure  and  ptly  leasehd  held 

under  a  lease,  dated,  &c.,  for  a  term  of yrs  from  the 

day  of ,  and  to  the  fixed  and  moveable  machinery, 

plant,  stock  in  trade,  and  other  effects  specified  in  the  stock 
acct  contd  in  the  books  of  the  sd  ptnp,  wch  freehd  and 
leasehd  premes,  machinery,  plant,  stock,  and  effects  are 
valued  at  £ — 


t» 
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PKM.  I.  debts,  p.  811  (a) ;]  Accts  to  be  kept,  p.  811 ;  Annual  genl 
acct,  p.  811 ;  Provong  far  tuindg  up  on  ezpiron  of  ptnp  by 
effluxion  of  time  or  death,  dc,  as  the  case  may  require,  see 
pp.  812  et  seq.  ;  if  the  ptnp  is  for  a  term  the  usual 
provons  will  be  Nos.  xlix.  and  lu.  ;  if  for  life,  the  usual 
provon  mil  be  No.  xlix.  ;  if  there  is  a  power  to  retire 
on  notice,  the  provons  for  that  event  unll  be  inserted; 
^Expulsion  clause,  p.  820 ;]  Arbitron,  p.  827 ;  Add  any  of 
the   other    clauses    above    wch   may    be    appropriate.     Im 

WITNBSSy  &c. 


n. 

pRio.  II.  DEED  q/*  Partnership  between  Three  or  more  persons 

for  a  Term  of  years.  Variations  where  the  Part- 
nership is  for  Life,  or  Determinable  on  Notice. 
Without  Recitals. 

Wit-  Parties,  A.,  1 ;  B.,  2 ;  C,  8 ;  D.,  4  :  WITNETH  that  the 

^^^         sd  pties  hto  hby  mutually  covt  and  agree  as  follows,  that  is 

Qi^jj^j^      to  say  ;  insert  thefoUowg  clau^ses,  or  wtcfc  of  them  as  may  be 

appropriate,  in  numbered  paragraphs ;   Duron  and  style  of 

ptnp,  p.  801,  form  n. ;  {^Potver  to  determine  ptnp  by  notice,  pp. 

801,  302 ;]  Death,  dtc,  of  one  ptner  not  to  dissolve  ptnp  as  to 

others,  p.  802 ;  Place  of  business,  p.  802 ;  Provons  as  to  capital, 

pp.  802  to  806 ;  Bankers,  p.  805 ;  Outgoings,  p.  806 ;  Profits, 

p.  806 ;  Drawgs,  p.  807 ;  Attention  to  business,  p.  808 ;  Not 

to  engage  in  any  other  business,  p.  809 ;  Not  to  pledge  credit, 

p.  809 ;  Not  to  give  credit  when  forbidden,  p.  809 ;  No  con- 

tract  to  exceed  a  cerin  amt,  p.  809 ;  Hiring  clerks,  p.  810 ; 

Not  to  become  surety,  p.  810 ;  [To  be  ju^t,  p.  810  ;  To  give 

informon,  p.  810 ;  Journeys,  p.  810 ;  Not  to  cause  ppty  of 

firm  to  be  taken  in  exon,  p.  810 ;  Each  ptner  to  pay  his  own 


(j.)  The  clauses  in  these  brackets  maj  be  omitted,  if  it  is  desired  to 
shorten  the  draft. 
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private  debU,  p.  810 ;  Not  to  assign  share,  p.  811 ;  Not  to  '^"°'  ^ 
compound  debts,  p.  811  (a) ;]  Accts  to  be  kept,  p.  811;  Annual 
gerd  acct,  p.  811 ;  Provons  for  windg  up,  dc,  on  expiron  of 
ptnp  or  death,  <tc»,  as  the  case  may  require,  see  pp.  812  et 
seq. ;  if  the  ptnp  is  for  a  term  the  usual  provons  wiU  be 
Nos.  XLix.,  Ln.,  and  lit.  ;  if  for  the  jt  lives,  the  UMual 
provon  will  be  No,  xlix.  ;  if  during  the  lives  of  the'  ptners, 
or  any  two  of  them,  the  usual  provons  will  be  Nos.  xlo.  and 
LIT.;  if  there  is  a  power  to  retire  on  notice,  the  provons  for 
that  event  will  be  inserted ;  [^Expulsion  clause,  p.  820 ;] 
Arbitron  clause,  p.  827  ;  Add  any  of  the  other  clauses  above 
that  may  be  appropriate.    In  witness,  &c. 


m. 

DEED  of  Partnership  between  Three  Persons  as  ^^^-  ^"« 
Solicitors  for  a  Term.    Variations  where  the 
Partnership    is    for    Life    or   determinable    on 
Notice. 

Pasties,  A.,  one  old  ptner,  1 ;  B.,  anor  old  ptner,  2 ;  C, 
incomg  ptner,  8.    Whas  the  sd  A.  and  B.  are  engaged  in  R«oitda. 
ptnp  togr  in  the  profession,  practice,  and  business  of  solors  BoBinen. 

and  convcg  at ,  and  it  has  been  agrd  between  them  and 

the  sd  C.  that  the  sd  C.  shd  pchase  one  equal share  of 

their  business,  includg  profits  of  offices  and  apptmts  held  by 

the  sd  A.  and  B.  [other  than  the  office  of now  held  by 

the  sd  A.],  for  the  sum  of  £ (b),  and  that  the  sd  A.,  B., 

and  C.  shd  carry  on  the  sd  business  in  ptnp  togr  for  the 
period  and  upon  the  terms  hinafter  mentd :  NOW  THIS  ^^*- 
INDRE  WITNETH  that,  in  psuance  of  the  sd  agreemt,  ""^^^ 


(a)  The  clauses  in  these  brackets  may  be  omitted,  if  it  is  desired  to 
shorten  the  draft. 

(b)  See  p.  328,  note  (a). 


( 
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9Mao.  m.  and  in  conson  of  the  sum  of  £ upon  the  exon  hrof  pd 

GoTenant.  by  the  sd  G.  to  the  sd  A.  and  B.  (the  rect  whof  is  hby 
acknowed),  and  of  the  premes,  each  of  them  the  sd  A.,  B., 
and  C,  80  far  as  the  agreemts  and  provous  hinafter  contd, 
&c.,  the  rertir  of  the  deed  will  he  similar  to  Prec.  JI.,  p.  830, 
$0  far  as  applicable^  with  the  foUawg  aUerons  and  addonal 
clauseB. 
Ontgoingi.  j^  ij^^  clause  as  to  outgoings,  p.  806,  after  the  words,  "  in 
respt  of  the  same,"  add  the  words,  *^  includg  the  expses  of 
pformg  the  duties  of  any  such  office  or  apptmt  as  hinbfe 

mentd  [except  the  sd  office  of ^]." 

Appropria-      Provd  alwats  that  any  moy  reced  from  clients  indebted 

moneys  re-  ^  ^be  sd  late  firm  of for  business  transacted  previously 

^^•^^"^  to  the  commencemt  of  the  ptnp  hby  constituted  or  orwise, 
]ate  film,    shall  be  appropriated  and  applied  in  the  first  instce  in  paymt 

of  the  moy  so  due  or  owing  to  the  sd  late  firm. 

One  part-        After  attention  to  bvMneas,  p.  808,  add,  if  so  intd,  a  provo, 

be  required  "  that  the  sd  A.  shall  not  be  required  to  act  as  an  adyocate.'* 

advaLte.        ^^  ^™^  EVENT  of  the  firm  or  any  ptner  acting  as  solor  for 

Charges  for  ^^  ^^  behalf  of  any  of  the  ptners  or  his  wife  or  chn,  or  his 

business     qj>  their  trees,  such  business  shall  not  be  chged  for  except 

any  part-    as  to  paymts  out  of  pocket,  and  except  costs  recovered  agst 

fwmiiT^'  ^^^^  jpHes  in  any  successful  action  or  defce  or  other  pcdgs, 

or  out  of  any  fund  or  este  to  wch  such  action  or  pcdg  shall 

relate,  wch  costs  shall  be  carried  to  the  credit  of  the  ptnp. 

Not  to  After  the  clause,  Not  to  engage  in  any  other  business,  p.  809, 

business     ^^>  '*  ^^  PTNEB  shall  undertake  the  prosecon  or  defce  of 

^j®^  ^  any  action  or  pcdg  or  transact  any  professional  business  on 

partners,     behalf  of  any  pson  or  co  other  than  himself  or  his  own  wife 

or  chn,  or  his,  her,  or  their  trees,  after  havg  been  required 

in  writg  not  to  do  so  by  the  other  ptners  or  ptner." 

Clerks,  No  PTNEB  shall  hire  or  dismiss  any  clerk  or  servant  or 

take  any  articled  clerk  [or  change  the  London  agents  of  the 

firm]  witht  the  consent  of  the  other  ptners  or  ptner. 

Accounts        After  accts  to  be  kept,  p.  811,  add,  ''And  each  ptner  shall 

^^ '  enter  in  pper  books  kept  for  that  ppose  all  attendees  and 

professional  business  transacted  by  him,  togr  with  all  such 
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Circes  of  names,  times,  and  places  as  may  be  necy  or  useful  »ww^". 
for  the  manifeston  of  the  business  of  the  ptnp.     The  sd 
books  with  all  deeds,  sees,  letters,  and  documts  relatg  to  the 
ptnp,  shall  be  kept  at  the  offices  of  the  ptnp,  and  each  ptner 
shall  at  all  times  haye  power  to  peruse  or  copy  the  same." 

After  dissolan  clauses ,  add,  "  On  the  death  [or  retiremt]  Proriaion 
of  any  ptner,  all  deeds,  drafts,  and  other  papers  relatg  to  ^pen  on 
the  business  of  the  sd  firm  shall  (subjt  to  the  claims  of  any  ^^^  or 
clients  to  whom  the  same  may  belong)  remain  in  the  hands  of  partner, 
of  or  be  delivered  to  the  surviyg  or  continug  ptners  or  ptner. 

Upon  the  FmAL  determinon  of  the  ptnp  by  effluxion  of  ABdondis- 
time,  all  deeds,  drafts,  and  papers  relatg  to  the  business  of  ****'**"• 
the  firm  shall,  unless  the  client  or  clients  to  whom  the  same 
belong  object,  be  delivered  to  the  ptner  who  shall  usually 
have  attended  to  the  business  of  such  client  or  clients.     In 

WITNESS,  &c. 


IV. 

EXTENSION  of  Term  of  Partnership  by  Deed  endorsed  p»ic.  iv 

on  or  appended  to  (a)  the  Articles. 

Parties,  A.,  1;    B.,  2  ;    C,  8.     Whas  the  term  of BecitAls. 

yrs,  wch  was  by  the  within  [above]  written  indre  fixed  for  Expiration 
the  duron  of  the  ptnp  thby  agrd  to  be  entd  into,  will  expire  °*  *^"' 

on  the day  of  — ^  next :  And  whas  the  sd  pties  hto  Agree- 

have  agrd  to  continue  the  sd  ptnp  for  the  further  term  of  ™*°*' 

yrs  from  the  sd day  of in  mner  [and  subjt 

as]  hinafter  expd :  NOW  THIS  INDRE  WITNETH,  that  Wit- 
each  of  them  the  sd  A.,  B.,  and  C.  doth  hby  covt  with  the  ^^"^ 

CoYenaot. 

others  of  them  and  their  exs  and  ads  jUy  and  sevUy  in  mner 


(a)  Aa  to  appending  deeds  to  prior  deeds,  see  the  Cony.  Act,  1881,  s.  63, 
p.  206,  note.  As  to  the  eSect  of  continning  the  business  after  the  expiration 
of  the  term  without  fresh  articles,  see  Neilson  y,  Mou  End  Iron  Gf,,  11 
App.  Cas.  296. 
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TKEo.  IT.  foUowg,  that  is  to  say,  That  they  the  sd  A.,  B.,  and  C,  and 
Tocontinae  the  survors  of  them  will  remain  and  continue  ptners  togr  in 
2J^"*''     the  within  [above]  mentd  trade  or  business  for  the  further 

term  of yrs,  to  be  computed  from  the  sd  day  of 

next,  if  they  or  any  two  of  them  shall  so  long  live,  upon 

such  and  the  same  terms  and  condons  and  subjt  to  such  and 
the  same  provons  and  agreemts  [except  and  subjt  as  hinafter 
mentd]  as  are  in  and  by  the  within  [above]  written  indre 
expd  and  contd  in  relon  to  the  ptnp  thby  constituted,  and 
so  that  all  such  terms,  condons,  provons,  and  agreemts,  shall 
[subjt  as  hinafter  mentd]  remain  in  force  and  take  effect  in 
like  mner  as  if  the  sd  ptnp  had  been  origUy  entd  into  for 

the  full  term  of  yrs,  instead  of  the  sd  term  of  

yrs :  [Provd  always,  and  it  is  hb)'  agrd,  &c.,  here  insert  any 
modificons  in  the  terms  of  the  ptnp}.    In  witness,  &c. 


PBEc.  T.  DEED  of  Accession  on  the  Admission  of  a  Son  of  a 

Partner  into  the  Firm  pursuant  to  a  Provi- 
sion contained  in  the  Articles  of  Partnership. 
Variations  where  the  deed  is  Endorsed  on  or 
Annexed  to  the  articles  (a). 

Parties,  A,,  father,  1 ;  B.  and  C,  two  other  old  ptners,  2 ; 
RedtalB.  D.,  "  SOU  of  the  sd  A.,"  8.  Whas  by  certn  articles  of  ptnp, 
Articles  of  hinafter  called  the  articles,  dated,  &c.,  the  sd  A.,  B.,  and  C. 

partner-       

ship. 

V    '  ti  (^^  ^^  ^^^  deed  is  endorsed  or  actually  annexed,  the  recital  of  the  articles 

for  en-         will  be  omitted,  and  they  will  be  referred  to  as  "  within,    or,    '  above,' 

"fta'^     written  "  ;  the  other  consequential  alterations  will  be  obvious.    If  the 

deed.  deed  is  not  actually  annexed,  it  may  be  connected  with  the  articles  by  adding 

after  the  parties, ''  intd  to  be  read  as  supplemental  or  annexed 
to  a  deed  of  ptnp  dated,  &c.,  and  expd  to  be  made,  &c, 
(hinafter  called  the  ppal  deed)."    As  to  this,  see  last  page,  note. 
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entd  into  matual  covts,  amongst  other  things,  that  they  wd    »«.  ▼. 

become  and  remain  ptners  in  the  trade  of ,  under  the 

firm  of ,  for  the  term  of yrs,  from  the day  of 

,  continue  the  recital,  settg  out  the  clauses  as  to  capital, 

divon  of  profits,  the  power  to  anyptner  to  introduce  a  son,  and  the 
restrictive  cojidons,  if  any,  imposed  on  such  introdon,  and  the 
diron  as  to  a  deed  of  accession :  And  whas  the  sd  A.,  B.,  Title  to 
and  C.  have  carried  on  the  sd  business  up  to  the  psnt  time 
accdg  to  the  provons  of  the  sd  articles,  and  they  are  now 
entled  to  the  capital  of  the  sd  ptnp,  consistg  of,  &c.,  in  the 

shares  foUowg,  that  is  to  say,  the  sd  A.  to ,  &c. :  And  Than  to 

WHAS  in  psuance  of  the  provons  contd  in  the  sd  articles  as  ^^ 
afsd,  the  sd  A.  is  desirous  of  introducg  the  sd  D.  as  a  ptner 
into  the  sd  firm  for  the  residue  of  the  sd  term,  and  to  assign 
to  him  one  equal  fourth  pt  of  the  share  of  him  the  sd  A.  but 
subjt  to  the  restrons  and  provons  hinafter  contd ;   NOW  Wit- 
THIS   INDRE    WITNETH  that  in  psuance  of  the  sd"*^*''' 
provon  contd  in  the  sd  articles,  the  sd  A.,  with  the  consent 
(hby  testified)  of  the  sd  B.  and  C,  doth  hby  introduce  the  introdno- 
sd  D.  as  a  ptner  into  the  sd  firm,  upon  the  terms  and  subjt  ^^^* 
to  the  restrons  and  provons  hinafter  contd  :  And  the  sd  A.  Anigii- 
doth  hby  assign  unto  the  sd  D.,  One  equal  fourth  pt  of  the  ofshare. 
8hai*e  of  him  the  sd  A.  in  the  capital,  stock  in  trade,  assets, 

goodwill,  and  profits  of  the  sd  firm  as  from  the day  of 

,  To  HOLD  the  same  Unto  the  sd  D.,  his  exs,  ads,  and  Hjtbendam 

assns  absolutely,  subjt  as  hinafter  mentd :    AND    THIS  to  boh. 
INDRE  ALSO  WITNETH  that  psuant  to  the  provons  Farther 
contd  in  the  sd  articles,  the  sd  A.,  B.,  C,  and  D.,  the 
sd  pties  hto,  hby  mutually  covt  and  agree  as  follows  : —         CoTenanU. 
1.  That  they  the  sd  A.,  B.,  (■.,  and  D.  will,  as  from  the  To  be 

day  of ,be  and  remain  ptners  in  the  sd  trade  or^**^®"* 

business  of for  the  residue  of  the  sd  term  of vrs, 

upon  the  terms  and  subjt  to  the  agreemts  and  provons  contd 
in  the  sd  articles,  with  such  various  as  are  rendered  necy  by 
the  introdon  of  the  sd  D.  as  a  ptner,  and  the  assignmt  to 
him  of  the  sd  one-fourth  pt  of  the  share  of  the  sd  A.  as 
afsd,  and  the  provons  hinafter  contd,  and  will  pform  and 
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observe  the  sd  agreemts  and  provons,  with  such  varions  as 
afsd,  in  the  same  mner,  as  far  as  circes  will  admit,  as  if  the 
sd  D.  had  origllj  been  a  pty  to  the  sd  articles,  and  the 
provons  of  these  psnts  had  been  embodied  thrin. 

2.  Here  insert  the  special  provons  and  restrons  affectg  the 
new  piner.     In  witness,  &c. 


VI. 

FMoji.  AGREEMENT  for  the  Sale  by  a  Retiring  Partner 

with  the  Concurrence  of  the  continuing  partners  of 
his  Share  in  the  Partnership  to  an  Incoming 
Partner.  Variations  where  the  continuing  Part- 
ners do  Not  Concur  (a). 

Parties,  A.,   Retirg   Ptner,  1 ;   [B.   and    C,   Continug 
PtnerSf  2]  ;  D.,  Incomg  Ptner,  8. 
Agreement      1.  The  sd  A.  [with  the  approval  hby  testified  of  the  sd 

for  sfile* 

(a)  Ab  to  the  power  of  a  partner  to  assign  his  share,  see  Lindley  on  Part- 
nership, 6th  ed.,  p.  363. 
^g  ^  By  s.  15  of  the  Revenue  Act,  1889,  52  &  53  Vic.  c.  42,  in  the'caseof  a  con- 

stamp  on  tract  for  the  sale  of  any  eqvHdble  estate  or  interest  in  any  property,  or  for 
eontraets  the  sale  of  any  estate  or  interest  in  any  property,  except  {inter  alia)  land  or 
for  sale.  goods,  the  ad  valorem  sale  daty  is  chargeable  on  the  contract  instead  of  on 
the  conveyance.  Duty  on  equitable  interests,  and  goodwill,  &c.,  was  some- 
times avoided  by  dispensing  with  a  formal  conveyance,  but  this  cannot  now 
generally  be  done  unless  a  written  contract  is  also  dispensed  with  ;  see 
infra,  p.  340,  note.  Where,  however,  the  articles  provide  that  on  the 
death  or  retirement  of  a  partner,  his  share  shall  be  purchased  by  the 
continuing  partners  (as  in  form  Lii.,  p.  314),  as  the  articles  themselves 
constitute  the  contrad^  of  sale,  it  may  be  still  possible  to  save  duty  (except 
as  to  any  legal  estate  in  land),  by  dispensing  with  a  conveyance  (see 
infra ,  p.  340,  note).  It  is  not  clear  how  a  case  (such  as  that  in  the  text)  in 
which  the  price  to  be  paid  is  not  ascertained,  is  to  be  dealt  with  under  the 
late  Act ;  see  Liddiard  v.  Gale,  4  Exch.  816.  As  regards  the  liability  to 
duty  in  respect  of  the  covenant  to  indemnify  the  deceased  or  retiring 
partner  against  the  debts,  the  question  will  be  the  same  as  in  the  case  of  an 
assignment,  as  to  which  see  p.  340,  note. 
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B.  and  C]  agrees  to  sell,  and  the  sd  D.  agrees  to  pchase  all  *^*^  ▼*• 
the  share  and  intt  of  the  sd  A.  in  the  goodwill  of  the  busi- 
ness of as  the  same  is  now  carried  on  by  the  sd  A.  in 

ptnp  with  [the  sd]  B.  and  C.  under  the  firm  of &  Co., 

psuant  to  articles  of  ptnp  dated,  &c.,  and  in  the  assets, 
ppty,  and  capital  of  the  sd  ptnp  and  in  the  profits  thof  as 

from  the day  of ,  the  last  day  of  takg  the  annual 

genl  acct. 

2.  The  pchase  moy  shall  be  the  sum  of  £ and  a  Conndeni- 

fiirther  sum  equal  to  what  wd  be  the  share  of  profits  of  the     ^ 

sd  A.  as  from  the  sd  day  of  to  the  day  hrin 

mentd  for  complon  calculated  after  the  rate  of  profits  during 

the  yr  ending  the day  of last  as  appearg  from  the 

genl  acct  taken  on  that  day  by  the  firm  ;  but  the  sd  D.  shall 
be  entled  to  deduct  from  the  pchase  moy  all  moys  now 
already  drawn  out  or  at  any  time  before  complon  to  be 
drawn  out  by  the  sd  A.  in  anticipon  of  his  share  of  profits 
for  the  current  yr. 

8.  The  pchase  shall  be  completed  on  the day  of Completion 

at  the  office  of  Messrs. the  solors  of  the  sd  A.  [B.  and  T^yance.' 

C]  at  wch  time  and  place  the  sd  A.  shaU  upon  paymt  of  the 
pchase  moy  (subjt  to  such  dedon  if  any  as  afsd)  exte  a  pper 
assignmt  of  the  sd  premes  to  the  sd  D.,  with  such  powers  of 
attorney  and  other  provons  as  may  be  pper  [and  the  sd  B. 
and  C.  shall  concur  in  such  assignmt].  If  from  any  cause 
whatever  other  than  the  wilful  default  of  the  sd  A.,  the 
pchase  shall  not  be  completed  on  or  before  that  day  the  sd 
D.  shall  pay  to  the  sd  A.  intt  on  the  pchase  moy  (after 

makg  such  dedons  as  afsd)  at  the  rate  of per  cent,  per 

annum  from  that  day  until  complon. 

4«  Pper  instbumts  shall  be  exted  for  the  indemnity  of  Indemnitj. 
the  sd  D.  by  the  sd  A.  from  all  the  debts,  liabilities,  and 
engagemts  of  the  firm,  if  any,  entered  into,  accepted,  or 

giyen  before  the  sd day  of wch  do  not  appear  in 

the  books  of  the  sd  ptnp  and  for  the  indemnity  of  the  sd  A. 
and  his  repves  agst  all  the  outstandg  debts,  liabilities,  and 
engagemts  of  the  firm  wch  appear  in  the  books  of  the  ptnp. 

K.B, — VOL.  n.  z 
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"^.^iT'       6.  The  sd  B.,  C,  and  D.  shall  upon  the  complon  of  the 
Proviaion    sd  pchase,   [//*  the  continug  ptnera   are   not  pties  to  the 
agreemt  say,  "  The  sd  D.,  shall  if  and  when  required  by  the 
sd  B.  and  C."]  exte  a  deed  of  accession  containg  mutual 
covts  by  the  sd  B.,  C,  and  D.,  to  be  and  remain  ptners  in 

the  sd  business  of for  the  residue  of  the  term  of 

yrs  from  the day  of upon  the  terms  and  snbjt  to 

the  agreemts  and  provons  contd  in  the  sd  articles  with  such 
varions  as  are  rendered  necy  by  the  introdon  of  the  sd  D. 
as  a  ptner  and  the  assignmt  to  him  of  the  share  and  intt  of 
the  sd  A.,  and  for  the  pformce  and  observce  of  the  sd 
agreemts  and  proYons  with  such  various  as  afsd  in  the  same 
mner  as  far  as  circes  will  admit  as  if  the  sd  D.  had  origUy 
been  a  pty  to  the  sd  articles. 
CoBtu.  6.  Every  assurce  or  instrumt  required  for  givg  effect  to 

this  agreemt  shall  be  prepared  by  and  at  the  expse  of  the  sd 
D.,  and  the  costs  of  the  perusal  and  exon  thof  by  or  on 
behalf  of  the  other  pty  or  pties  thto  shall  be  borne  by  him 
or  them  resply.     In  witness,  &c. 


vn. 

PRRC  vn.  DEED  of  Dissolution  of  Partnership  between  Two 

Partners   on   the  Retirement  of  one,  where  the 
Business  is  to  he  Continued  hy  the  other. 

lUcitolB.         Parties,  A.,  1 ;  B.,  2.     Whas  the  sd  A.  and  B.  have  for 

some  yrs  past  carried  on  the  business  of at  -. 

Articles  of  under  the  provons  of  articles  of  ptnp,  dated,  &c.,  whby  it 
Bhip"*'^       was  provd,  &c.,  state  any  of  the  provons  wch  are  material  (a) ; 


(a)  If  no  articles,  say, ''  and  are  intted  thrin  in  equal  shares^ 


PRECEDENTS.  S39 

And  whas  the  sd  ptners  are  possed,  as  pt  of  their  ptnp  nMcm. 

ppty,  of  a  lease  of  certain  and  hereds  at  ,  wch  Partioilan 

lease  is  dated,  Ac,  and  made,  Sec,  [or,  of  the  sevl  leasehd  J^j^^J^J^ 
ppties  specified  in  the  schdle  hto],  and  of  certain  fixed  and 
moveable  engines,   machinery,   plant,   stock-in-trade,   and 
other  effects,  or  as  the  case  may  be  ;  And  whas  it  has  been  A^racment 
agrd  between  the  sd  A.  and  B.  that  the  sd  ptnp  shall  stand  tion. 

dissolved  as  from  the day  of ,  and  a  notice  of  such 

dissolon  has  been  signed  by  the  sd  pties,  to  be  published  in 
the  London  Gazette  (b),  and  it  has  been  agrd  that  as  from 
that  day  the  sd  business  shall  belong  to  and  be  carried  on 
by  the  sd  B.  solely,  and  that  the  share  and  intt  of  the  sd  A. 
in  the  assets  and  goodwiU  of  the  sd  ptnp  shall  be  assigned 
and  made  over  to  the  sd  B.  on  his  takg  upon  himself  the 
whole  of  the  debts  and  liabilities  of  the  sd  ptnp  wch  were 

outstandg  on  the  sd day  of ,  and  paying  to  the  sd  A. 

the  value  of  his  share  and  intt  in  the  sd  ptnp  and  the  assets 
and  goodwill  thof  as  the  same  stood  on  that  day :  And  whas  Account 
an  acct  and  valuon  has  been  taken  and  made  by  the  sd 
ptners  of  the  sd  business,  and  the  assets  and  goodwill  thof, 
and  the  value  of  the  share  and  intt  of  the  sd  A.  thrin,  after 
providg  for  the  paymt  and  satisfon  of  the  debts  and  liabilities 

thof  on  the  sd day  of ,  has  been  ascertained  to  be 

the  sum  of  £ (c) :  NOW  THIS  INDRE  WITNETH  Wit- 

DeBfloth 


but  such  ptnp  is  not  regulated  by  any  articles  or  agreemt  in 

writing.*'  Where  real  or  leasehold  property  is  conveyed  by  the  deed,  any 
reference  to  the  articles  should,  if  possible,  be  avoided,  in  order  not  to  bring 
them  upon  the  title. 

(b)  As  to  the  jurisdiction  of  the  Couri:  to  compel  signature  of  a  notice  in 
the  Gazette,  see  Hendry  v.  Turnery  32  Ch.  D.  356. 

(c)  If  the  sum  due  to  the  outgoing  partner  is  to  be  paid  by  instalments,  Variation 

and  security  given,  add,  "  And  WHAS  it  has  been  further  agrd  that  ^^^  "»«*»>" 

the  paymt  of  the  sd  sum  of  £ shall  be  made  by  the  sd  aecui^d  by 

B.  to  the  sd  A.,  by  instalmts,  with  intt  at per  cent,  per  mort««««- 

annum,  and  shall  be  seed  by  the  covt  of  the  sd  B.  and  by  a 
mtge  of  freehd  and  leasehd  ppty  of  the  sd  B.  situate  at,  Ac, 

z  2 
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that  in  psnance  of  the  sd  agreemt  in  this  behalf,  they  the  sd 
A.  and  B.  do  hby  declare  that  the  sd  ptnp  between  them 
pissolu-      shall  be  considered  as  determined  and  stand  dissolved  as 

from  the  sd day  of ,  [and  that  the  hinbfe  mentd 

indre  of  ptnp,  and  all  clauses,  provons,  and  things  thrin 

contd  shall  as  from  the  sd  day  of cease  and  be 

Further      void] :  AND  THIS  INDRE  ALSO   WITNETH  that  in 
witnesBcth.  pguj^^j^  ^f  ^^e  sd  agreemt,  and  in  conson  of  the  premes  and 

of  the  sum  of  £ (a)  now  pd  by  the  sd  B.  to  the  sd  A., 


[includg  the  hereds  comprd  in  the  respive  leases  hinbfe 
mentd],  and  such  secy   is   intd   to    be   forthwith    exted." 

Aad  in  the  second  witnessing  part,  say,  ''  in   COnson   of  the  premes, 

and  of  the  sum  of  £ agrd  to  be  pd  by  the  sd  B.  to  the 

sd  A.  as  afsd,  the  paymt  whof  is  intd  to  be  seed  in  mner 
afsd." 

As  to  the         (^)  An  assignment  of  the  share  of  a  deceased  or  oatgoing  partner  is 
stamp  duty  chargeable  with  ad  ralorem  duty  on  the  value  of  the  share  as  a  conveyance  on 
on  the  con-  gale,  see  Stamp  Act,  1870,  sched.  ;  ChriM'te  v.  Thft  Commrg.,  rj-r.,  L.  R.  2  Ex. 
th^"h^  ^^  ^^' '  PAiZ/ziM  V.  Th^  tame,  ib.,  399.     It  is  donbtfnl  whether  it  is  not  also 
a  deceased    ^**^^®  (though  the  point  was  not  taken  in  the  above  two  cases)  to  duty  on 
or  oatgoing  ^^^  deceased  or  outgoing  partner's  share  of  the.  partnership  debts  which  would 
liartner.       have  to  be  home  by  the  continuing  partners,  and  against  which  an  indemnity 
is  given,  under  the  Stamp  Act,  1870,  s.  73  (see  Ulvergtone^  «}•<?.,  Ry,  Co,  v.  The 
0>mmriy  <$*r..  2  H.  &  C.  855)  ;  and  it  is  believed  that  it  has  been  sometimes 
adjudicated  to  be  so  liable  ;  though  it  may  be  contended  that  the  interest  of 
a  partner  in  a  firm  is  an  indivisible  thing,  not  acimitting  of  being  thus  split 
up  ;  and  moreover  considerable  practical  difficulty  must  arise  in  ascertaining 
the  amount  of  the  debts  for  the  purpose.    Where  there  is  no  legal  estate  to 
be  conveyed,  and  no  preliminary  contract  on  which  the  duty  has  been  already 
paid  under  the  Revenue  Act,  1889,  s.  15  (see  above,  p,336,  note),  it  might  be 
saved  by  dispensing  with  an  assignment  altogether  and  taking  merely  a  dis- 
charge for  the  money  according  to  the  form  in  Precedent  X.,  if^ra  (see 
Xindley  on  Partnership,  5th  ed.,  p.  450),  which  would  be  sufficient  inordinary 
cases  to  extinguish  all  equitable  claims.    Where  the  legal  estate  in  real  or 
leasehold  property  is  in  a  retiring  or  the  representatives  of  a  deceased 
partner,  a  conveyance  of  such  legal  estate  will  be  necessary  ;  and  a  convey- 
ance may  sometimes  be  desirable  of  a  merely  equitable  interest.   It  has  been 
suggested  that  the  consideration  could  be  apportioned  under  the  Stamp  Act, 
1870,  s.  74,  so  as  to  leave  only  a  nominal  sum  attributable  to  the  property  con- 
veyed and  escape  duty  on  the  remainder  as  to  which  a  conveyance  is  dispensed 
with,  but  that  section  does  not  seem  to  apply  unless  the  whole  of  the  pro- 
perty for  which  the  consideration  passes  is  actually  conveyed  (see  YoL  I,  p.  567, 


PRECBDBKTS.  841 

the  rect  whof  the  sd  A.  doth  hby  acknowe,  the  sd  A.,  m  ^mq-  vn. 
beneficial  owner  (b),  doth  hby  assign  and  transfer  unto  the  sd  ABsign- 
B.,  All  the  pt  or  share  and  intt  whatsr  of  him  the  sd  A.  of  ^^^ 
and  in  all  and  singr  the  leasehd  (c)  hereds  and  premes  pariner- 
hinbfe  mentd  or  referred  to  [or,  the  sevl  leasehd  hereds  and '  '^ 
premes  specified  in  the  schdle  hto],  And  of  and  in  all  and 
singr  the  engines,  machinery  (whether  fixed  or  moveable) , 
plant,  stock-in-trade,  book,  and  other  debts,  credits,  con* 
tracts,  assets,  effects,  profits,  business,  and  goodwill  (d)  of 
the  sd  ptnp.  To  hold  the  same  Unto  the  sd  B.,  his  exs.  Habendum 
ads,  and  assns,  absolutely ;  And  for  the  conson  afsd  and  iog  part- 
for  the  more  effectually  enablg  the  sd  B.,  his  exs,  ads,  and  '*®''- 
assns,  to  rece  and  recover  and  obtain  the  benefit  of  the 


note)  ;  bat  the  consideration  money  is  in  practice  treated  as  apportionable 
in  snch  a  case,  provided  the  apportionment  is  fairly  made  according  to  the 
actual  value  of  the  properties  ;  and  sometimes  where  there  is  no  contract  on 
which  duty  has  been  paid,  the  conveyance  might,  to  save  duty,  be  confined  to 
any  legal  estate  in  land,  the  remainder  of  the  transaction  being  sufficiently 
evidenced  by  recitals  (framed  so  as  not  to  operate  in  law  as  a  transfer  or 
contract,  see  Vol.  I.  pp.  567,  623,  notes),  or  by  an  acknowledgment  in  the 
form  in  Precedent  X. 

(fi)  This  implies  the  full  covenants  for  title  as  on  a  sale  (see  Vol.  I.,  p.  425, 
note),  which  seems  proper ;  but  sometimes  only  a  covenant  against 
incumbrances  and  for  further  assurance  is  given,  which  may  be  added 
to    the   covenants   on    p.   343,    and  may    be    in    the   form   following  : 

**  That  he  the  sd  A.  has  not  done  any  act  whby  the  premes  Covenant 
hby  assned  or  any  pt  thof  are,  is,  or  may  be  chged  or  incum-  ^[^*^*"*^ 
bered  in  any  mner  whatsr  ;  And  that  he  the  sd  A.,  his  exs  against 
or  ads,  will  at  all  times,  at  the  request  and  cost  of  the  sd  B.,  ^^^^ 
his  exs,  ads,  or  assns,  exte  and  do  all  such  assurces  and  acts  ^^^^  f^^ 
for  further  or  more  effectually  yestg  the  premes  hby  assned,  further 
and  every  pt  thof  in  the  sd  B.,  his  exs,  ads,  and  assns,  and  *"'*'*'^^' 
enablg  him  and  them  to  rece,  recover  and  obtain  the  full 
benefit  of  the  same  as  shall  be  reasbly  required." 

•  (ey  It  may  sometimes  be  desirable  to  convey  or  assign  the  share  o£  a 
dec^ised  or  retiring  partner  in  any  real  or  leasehold  property  by  a  separate 
deed.    See  Precedent  IX. 

(d)  As  to  the  rights  of  a  purchaser  of  goodwill,  see  Peanon  v.  Pearstmy  27 
Ch,  D»  146  ;  Vemm  v.  Hallam,  34  Ch.  D.  748  \  YoL  1.,  p.  356,  note. 
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FEic.  Yif.  premea  hby  assigned,  the  sd  A.  doth  hby  irrevocably  appt 

Power  of     the  sd  B.,  his  exs,  ads,  and  assns,  the  attorney  or  attorneys 
attorney      ^f  j^jjjj  ^^  gj  ^^^  jjjg  ^^^g  ^j.  ^^^^  ^^  ^^^  j|.  ^ames  of  the  sd 

A.  and  B.,  or  in  the  name  or  names  of  the  sd  A.,  his  exs  or 

ads,  or  orwise,  as  the  case  may  require,  but  for  the  exclusive 

benefit  and  at  the  sole  cost  and  risk  of  the  sd  B.,  his  exs, 

ads,  or  assns,  to  demand,  call  in,  and  rece  from  all  psons 

liable  to  pay,  deliver,  or  acct  for  the  same,  or  any  pt  thof, 

all  and  singr  the  book  and  other  debts,  credits,  moys,  and 

effects  of  the  sd  ptnp,  and  to  give  effectual  rects  and  dischges 

for  the  same  resply,  and  to  endorse  and  sign  bills  and  other 

negotiable  instrumts,  and  to  use  and  adopt  all  such  remedies, 

pcdgs,  or  means  for  gettg  in  and  recovering  the  sd  debts, 

credits,  moys,  and  effects  resply,  and  enforcg  and  obtaing 

the  benefit  of  any  of  the  contracts  of  the  sd  ptnp  as  may  be 

deemed  expedient,  and  for  aU  or  any  of  the  pposes  afsd 

from  time  to  time  to  appt  a  substitute  or  substitutes,  and 

such  substiton   at  pleasure   to   revoke,  and   genlly  to   do 

whatsr  may  be  requisite  for  givg  to  the  sd  B.,  his  exs,  ads, 

CoTenant     or  assns,  the  full  benefit  of  the  assignmt  hby  made ;  And 

S^J^  THE  SD  A.  doth  hby  covt  with  the  sd  B.,  his  exs,  ads,  and 

that  he  has  assns,  that  he  the  sd  A.  has  not  at  any  time  htofore,  except 

tracted'      c^s  appears  by  the  books  of  the  sd  ptnp,  contracted  any  debt 

debts.         Qj.  obligon  wch  can  or  may  chge  or  affect  the  sd  B.,  his  exs, 

ads,  or  assns,  or  the  assets  or  effects  of  the  sd  ptnp,  or  any 

pt  thof,  or  reced  or  dischged  any  of  the  sd  debts,  credits, 

To  ratify,    moys,  or  effects,  except  as  afsd ;  And  that  he  the  sd  A., 

his  exs  or  ads,  will  at  all  times  ratify  and  confirm  whatsr 

the   sd   B.,  his   exs,  ads,  or  assns,  or  any  substitute  or 

substitutes  actg  under  him  or  them,  shall  do  or  purport  to 


(a)  The  insertion  of  this  power  is  proper  notwithstanding  the  provisions 
of  the  Judicature  Act,  1873,  s.  26  (6),  making  choses  in  action  assignable,  as 
it  may  be  difficult  to  give  notice  of  the  assignment  to  all  the  debtors  of  the 
partnership.  The  power  being  for  value  and  expressed  to  be  irrevocable, 
cannot  be  reroked ;  see  the  Con  v.  Act,  1882,  s.  8,  p.  81,  note  (^)  ;  and  the 
covenant  usually  inserted  not  to  revoke  the  power  is  therefore  omitted. 
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do  by  virtue  of  these  psnts  ;  And  wnx  not  compound,  rele  '»»o^t". 
or   become  non*8uit  in  any  action  or  pcdg  wch  may  be  Not  to 
instituted  or  taken  by  the  ad  B.,  his  exs,  ads,  or  assns,  by  ^^^ 
virtue  of  the  power  of  attorney  hinbfe  contd,  nor  do  any 
other  act  by  means  whof  the  recovery  of  the  premes  hby 
assned,  or  any  pt  thof,  may  be  impeached  or  delayed,  nor 
interfere  in  or  about  the  premes  further  or  orwise  than  the 
sd  B.,  his  exs,  ads,  or  assns,  shall  direct  or  require ;  And  Covenanu 
T£[£  sd  B.  doth  hby  covt  with  the  sd  A.,  his  exs  and  ads,  tinaing 
that  he  the  sd  B.  will  in  due  course  pay  all  the  debts  and  P**^®*"- 

To  n^v 

dischge  all  the  liabilities  of  the  sd  ptnp,  includg  thrin  the  jebts! 
rents  and  eovts  to  be  pd  and  pformed  in  respt  of  the  sd 
leasehd  premes  ;  And  will,  at  all  times  hrafter,  effectually  I'pr  indem- 
keep  indemnified  the  sd  A.,  his  exs  and  ads,  and  his  and 
their  este  and  effects,  agst  all  such  debts  and  liabilities,  and 
all  actions,  pcdgs,  costs,  and  expses  in  respt  thof,  and  all 
costs  and  expses  by  reason  of  any  action  or  pcdg  wch  may 
be  instituted  or  taken  by  the  sd  B.,  his  exs,  ads,  or  assns, 
by  virtue  of  the  power  or  authority  hinbfe  contd,  or  of 
anything  relating  thto :  And  each  of  them  the  sd  A.  and  B.  ^Q^a^i 
doth  hby  rele  and  for  ever  dischge  the  other  of  them,  his 
hrs,  exs,  ads,  and  assns,  from  all  actions,  pcdgs,  claims,  and 
demands  whatsr  wch  such  respive  releg  pty,  or  his  hrs,  exs, 
ads,  or  assns,  now  has  or  hrafter  might  have  had  agst  the 
other  of  them,  his  hrs,  exs,  ads,  or  assns,  on  acct  of  the  sd 
ptnp,  or  anything  relatg  thto,  but  so  nevs  that  this  psnt 
rele  shall  not  prejudice  or  affect  any  of  the  covts,  agreemts, 
or  provons  hrin  contd,  or  the  rights  or  remedies  of  the  sd 
respive  pties,  their  hrs,  exs,  ads,  or  assns,  hrunder.    In 

WITNESS,  &C. 

[Schdle  of  kaselids.] 
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vm. 

F>K.  Tin.         DEED  of  Dissolution  on  Death  of  One  of  Three 

'parineriy  where  part  of  the  Assets  consists  of  Real 
and  Leasehold  Property,  which  is  transferred  by 
a  Separate  Deed  (a),  and  where  the  Share  of  the 
Capital  of  the  Deceased  Partner  is  to  remain  as 
a  Loan  to  the  firm,  payable  by  Instalments,  under 
a  provision  in  the  Articles,  to  be  secured  by  Deed  oj 
Covenant  or  mortgage. 

Parties,  A.  and  B.,  exors  of  deced  ptner,  1 ;  C.  and  D., 

Recitala.     continu^  ptners,  2.    Recite  articles  of  ptnp  between  C.  and  D., 

and  X.,  settg  out  the  provons  for  death  of  a  ptner ;  Death  of 

X.,  and  will  apptg   A.  and  B   exors,  and  probate.  Vol.  I., 

Particulars  p.  890 :  And  whas  the  sd  ptners  were  at  the  dece  of  the  sd 

ship  pro-     X.  entled  as  pt  of  their  ptnp  ppty  to  the  hereds  specified  in 

P«rty.         the  first  schdle  hto,  wch  are  of  freehd  tenure,  and  to  the 

hereds   specified   in  the   second   schdle  hto,  wch  are  held 

under  the   respive  leases  in  such  schdle  mentd,  and  they 

Aocoanta     were  also  entled,  &c..  State  short  parlars  of  other  ppty ;  And 

WHAS  the  accts  and  yaluons  directed  by  the  sd  articles  of 

ptnp  to  be  taken  and  made  on  the  death  of  any  ptner  have 

been  taken  and  made,  and  it  thby  appears  that  the  sum  of 

£-" is  the  amt  now  due  to  the  sd  A.  and  B.,  as  exors  of  the 

sd  X.,  in  respt  of  intt  and  profits,  and  that  the  sum  of  £ is 

the  amt  of  the  share  of  the  sd  X.  in  the  capital  of  the  sd  ptnp, 
after  dischgg  the  liabilities  thof  wch  were  outstandg  at  the 
Agreement  death  of  the  sd  X. :  And  whas  it  has  been  agrd  [psuant  to 
men?^  the  provons  contd  in  the  sd  articles]  and  as  part  of  the 
aiTangemts  consequent  on  the  dece  of  the  sd  X.  that 
the  sd   sum  of  £ shall  be  pd  by  the  sd  C.  and  D.  to 


(a)  See  above,  pp.  336,  840,  notes,  and  Precedents  IX.  and  XII.  As  to 
the  liability  of  the  share  of  a  deceased  partner  in  realty  to  probate  duty,  see 
note  to  fonn  xil.,  p.  304  ;  and  as  to  ad  valorem  duty  on  the  conveyance  of 
the  deceased  partner's  share,  see  p.  340,  note. 
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the  bd  A.  and  B.  upon  the  exon  of  these  psnts,  and  that  the  mc-  ^"^ 

pajrmt  of  the  sd  stim  of  JB ,i.e.  the  share  of  capital  ofX.^ 

by  foar  equal  instalmts,  at  the  expiron  of  six,  twelye, 
eighteen  and  twenty-four  calr  months  from  the  death  of  the 
sd  X.  togr  with  intt  on  the  same  sum,  or  the  pt  thof  for  the 

time  being  unpd,  after  the  rate  of per  cent,  per  annum 

from  his  dece,  shall  be  seed  to  the  sd  A.  and  B.  by  the  jt  and 
sevl  coyt  of  the  sd  C.  and  I).,  or  "  by  a  mtge  of  the  sd  freehd 
and  leasehd  hereds  comprd  in  the  first  and  second  schdles 
hto,  and  the  other  assets  and  goodwill  of  the  sd  ptnp  (other 
than  psonal  chattels  within  the  meang  of  the  Bills  of  Sale  Act, 
1878)  "(6),  wch  sd  covt,  or  "mtge,"  is  intd  to  bear  even  date 
with  and  to  be  extd  immedly  after  these  psents,  and  that  the 
sd  A.  and  B.  shld  convey  to  the  sd  C.  and  D.  the  share  of  the 
sd  X.  in  the  freehd  and  leasehd  premes  and  the  other  assets 
and  goodwill  of  the  sd  ptnp :  And  whas,  for  the  pposes  of  the  Apportion- 

noDk  for 

Stamp  Act  (c),  it  has  been  agrd  that  the  sum   of  £ ,  duty. 

pt  of  the  sd  sum  of  £ ,  shall  be  the  value  of  the  share 

of  the  sd  X.  in  the  sd  freehd  and  leasehd  hereds,  and  that 

the  sum  of ,  residue  of  the  sd  sum  of  £ ,  shall  be 

the  value  of  the  share  of  the  sd  X.  in  the  residue  of  the 
assets  and  goodwill  of  the  sd  ptnp  :  And  whas,  in  psuance  ConTey- 
of  the  hiiibfe  recited  agreemt,  by  an  indre  bearing  even  date  realty  and 
with  but  exted  before  and  made  between  the  same  pties  as  l«»««^o***»- 
these  psnts,  short  recital  of  convce  of  freehds  and  leasehds  by 
A.  and  B.  to  C.  and  D,  in  conson  of  the  sum  apportioned  as  the 
value  thof;  NOW  THIS  INDEE,  &c.  Assignmt  by  A.  and  B.  ^^ 
to  C.  and  D.,  m  conson  of  the  apportioned  value  thof  and  of  the 
pr ernes i  of  the  share  of  X.  in  the  goodwill  and  assets  "  other 
than  the  sd  freehd  and  leasehd  premes,"  as  in  Prec.  VII., 
mutatis  mutandis.  To  hold  the  same  Unto  the  sd  C.  and  D.,  Habendum 
their  exs,  ads,  and  assns  absolutely,  accdg  to  the  respive  *<*P*^"®^ 
idiaresy  rights,  and  intts  of  the  sd  C.  and  D.  of  and  in  the 
ppty  of  their  psnt  ptnp.    If  necy  add  a  power  of  Attorney 


(V)  As  to  which  the  charge  would  be  ynid,  Cohum  y.  Collint,  36  Ch.  D.  373. 
(<?)  See  above,  p.  340,  note. 


release. 
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PEMo.  Till,  ^fi^i  ^^.^  ffy  ratify  as  in  Prec.  VII.,  with  alterons  required  for 
sevl  pties.  Jt  and  sevl  covts  by  C.  and  £>.  to  pay  debts,  and 
indemnify  A,  and  B,,  and  esteofX,,  as  in  Pree.  VII.,  mutatis 

MutuAi  mutandis  :  And  the  sd  A.  and  B.  do  and  each  of  them  doth 
hby  rele  and  for  ever  dischge  the  sd  C.  and  D.,  and  each  of 
them,  their  and  each  of  their  hrs,  exs,  ads,  and  assns,  and  the 
sd  C.  and  D.  do  and  each  of  them  doth  hby  rele  and  for 
ever  dischge  the  sd  A.  and  B.,  and  their  respive  hrs,  exs, 
and  ads,  and  the  este  and  effects  of  the  sd  X.,  &c.  as  in 
Prec.  VII.,  with  the  necy  verbal  aUerons.     In  witness,  «tc. 

[Schdles  girg  short  parlors  of  Freehds  and  Leasehds.] 


IX. 

FRBc  IX.  CONVEYANCE   and    Assignment    by    a    Betiring 

Partner  to  his  Two  Co-Partners  of  his  Share 
in  Freehold  and  LEASE^0LD  Properties  and 
fixed  Machinery,  dc.  which  are  in  Mortgage,  {to 
accompany  a  deed  of  dissolution)  (a). 

Recitals.         PARTIES,  A.,  rctirg  ptner,  1 ;  B.  and  C,  continug  ptners,  2. 
Title  to      Whas  the  sd  A.,  B.,  and  C,  carried   on  the  business   of 

property     jn  co-ptnp  up  to  the day  of now  last  past, 

mortgages,  and  are  entled  as  pt  of  their  ptnp  ppty  to  the  messes, 
bldgs,  lands,  and  hereds  specified  in  the  first  schdle  hto, 
wch  are  of  freehd  tenure,  and  to  the  messes,  bldgs,  lands, 
and  hereds  specified  in  the  second  schdle  hto,  wch  are  of 
leashd  tenure,  and  are  held  under  an  indre  of  lease  dated, 

Sec,  and  made,  &c.,  for  the  residue  of  a  term  of yrs 

from  the day  of at  the  yrly  rent  of  £ ,  and  to 

(a)  See  the  last  Precedent,  and  note  ;  and  as  to  stamp  datj,  see  p.  340, 
note. 
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the  fixed  machinery  and  other  erections  and  fixtures  upon  >a»c-  «- 
the  sd  respive  freehd  and  leasehd  premes  (subjt  to  the 
mtges  and  incninbces  mentd  in  the  sd  schdles  as  affectg 
the  sd  respive  freehd  and  leasehd  premes)  in  the  shares  and 

proportions  followg,  that  is  to  say,  the  sd  A.  to  equal 

pts  thof,  and  the  sd  B.  and  C.  to  the  remaing equal 

pts  thof :  And  whas  the  sd  A.  has  retired  from  the  sd  Retiw- 

firm  as  from  the  sd day  of now  last  past,  and  the 


sd  B.  and  C.  continue  to  carry  on  the  sd  business  of 

in  co-ptnp  togr :  And  whas  the  sd  B.  and  C.  have  come  to  Aooount 
a  settlemt  with  the  sd  A.  in  respt  of  his  share  and  intt  in  ^ 
the  sd  ptnp,  and  the  assets  and  effects  thof,  and  it  has  been 

agrd  that  they  shd  pay  to  the  sd  A.  the  sum  of  £ in 

full  satisfon   of  such   share  and  intt :   And  whas   for  the  Apportion. 

pposes   of  Uie  Stamp  Act  the  sum  of  £ ,  pt  of   the  JJJJ'*'"' 

sd  sum  of  £ ,  has  been  apportioned  as  the  estimated 

value  of  the  share  of  the  sd  A.  in  the  sd  freehd  and  leasehd 
premes,  and   the  fixed   machinery  and   other  erections  and 
fixtures  thon  valued  as  free  from  incumbces :  And  whas  it  Agreement 
has  been   agrd  that  the  share  and  intt  of  the  sd  A.  in  the  ^J^^^^^' 
sd  last-meutd  premes  shd  be  conveyed  and  assned  to  the  sd 

B.  and  C.  in  mner  hinafter  mentd :  NOW  THIS  INDRE  Wit- 
WITNETH  that  in  psuance  of  such  agreemt,  and  in  con-  '''^  * 
son  of  the  sum  of  £ to  the  sd  A.  pd  by  the  sd  B.  and 

C.  out  of  moys  belonging  to  their  sd  new  ptnp,  rect,  he  the 

sd  A.  as  beneficial  owner  doth  hby  grant,  assign,  and  rele  Qnnt  and 

unto  the  sd  B.  and  C,  All  those  equal  undivided  ^^" 

pts  or  shares,  and  all  other  the  pts,  shares,  or  intts  of  sliaree. 

of  the  sd  A.  of  and  in  the  freehd  and  leasehd  messes,  bldgs, 
lands,  hereds,  and  premes  specified  in  the  sd  first  and  second 
schdles  hto,  and  of  and  in  all  the  fixed  machinery  and  other 
erections  and  fixtures  in  or  upon  the  same  respive  premes : 
To  HOLD  the  same  Unto  and  to  the  use  of  the  sd  B.  and  Haben- 
C,  their  hrs,  exs,  and  assns  resply  as  jt  tenants  as  pt  of  *^ 
their  ptnp  ppty,  but  as  regards  the  sd  leasehd  premes  for 

the  residue  of  the  sd  term  of jrrs,  and   subjt  to  the 

pa}'mt  of  the  sd  rent,  and  the  pfoimce  and  obuervce  of  the 
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PMo.  IX.   eovts  b}'  the  lessee  and  condons  of  the  sd  indre  of  lease ; 
to  con-       Jt  and  sevl  covt  by  £,  and  C.  to  indemnify  A,  agst  rent  and 
^^    corf*  of  lease  and  mtge  debts,  see  Vol  J.,  pp,  448  to  460, 
In  witness^  &c. 

ITwo  Schdles.2 


PRIO.  X. 


ACKNOWLEDGMENT  by  a  retiring  partner  or  the 
Bepresentatiye  of  a  Deceased  partner  of  satis- 
faction of  his  claims  against  the  firm  (a). 

To  B.  and  C,  continug  ptners,  both  of,  &c.,  carrying  on 
business  as in  co-ptnp  togr  at under  the  firm  of 


I  A.,  of,  &c.  [sole  exor  and  tree  under  the  will  of  X., 

late  of deced]  do  hby  acknowe  and  declare  that  I  have 

this  day  reced  from  the  sd  B,  and  C,  the  sum  of  £ in 

fiill  dischge  of  all  moys  due  or  owing  to  me  [or,  to  the  este 
of  the  sd  X.,  or  to  me  as  exor  or  tree  under  his  will]  and 
all  claims  and  demands  in  respt  of  my  share  or  intt  [the 
share  or  intt  of  the  sd  X.  deced]  as  a  ptner  in  the  sd  busi- 
ness of  as  carried  on  by  him  up  to  the day  of 

[or,  up  to  his  dece]  at afsd  in  ptnp  with  the  sd 

B.  and  G.  under  a  ptnp  deed  dated^  &c.,  or  orwise  howsr. 
As  witness  my  hand  this day  of . 


(a)  See  p.  840,  note. 
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XI. 

BOND  of  Indemnity  against  partnership  Debts  on  pmc.  xl 

Dissolution  (6). 

Jt  and  sevl  bond  from  A.  and  B.  to  C,  Vol.  /.,  p.  224.  Redtals. 
Whas  the  sd  A.,  B.,  and  C.  have  carried  on  the  business  of,  Partner- 

&c.,  under  the  firm  of ,  at afsd,  from  the day  of  "^^P* 

:  And  whas  by  an  indre  bearg  even   date  with  these  DismIu- 

psnts,  and  expd  to  be  made,  &c.,  it  has  been  agrd  that  the  ^^' 
sd  ptnp  shall  be  considered   as  determined  and  dissolved 

from  the day  of ,  and  by  the  same  indre  (among 

other  things)  the  sd  C.  has  assned  and  reled  unto  the  sd  A. 

and  B.y  their  exs  'and  assns,  all  the  este  and  intt  of  him 

the  sd  C.  in  the  sd  ptnp  business,  and  the   moys,  debts, 

ppty,  and  effects  belonging  or  due  to  the  sd  A.,  B.,  and  C, 

as  ptners,  or  in  respt  of  the  sd  ptnp  :  And  whas  it  was  pt  Agree- 

of  the  arrangemt  for  the  dissolon  of  the  sd  ptnp  that  the  sd 

A.  and  B.  shd  exte  and  give  to  the  sd  C.  the  above- written 

bond  with  such  condon  for  makg  void  the  same  as  is  hinafter 

contd :  NOW  THE  CONDON  of  the  above-written  bond  CnnOition. 

is  such  that  if  the  sd  A.  and  B.  or  one  of  them,  their,  or 

one  of  their  hrs,  exs,  or  ads,  shall  pay  all  and  every  the  bills 

and  notes  of  the  sd  ptnp,  and  all  and  every  other  the  debt 

and  debts  and  moys  due  or  growg  due  from  the  sd  A.,  B., 

and  C,  or  any  or  either  of  them  in  respt  of  the  sd  ptnp, 

and  dischge  all  the  liabilities  and  pform  all  the  engagemts 

of  the  sd  ptnp  to  wch  the  sd  A.,  B.,  and  C,  or  their  respive 

hrs,  exs,  or  ads,  or  any  of  them  are,  is,  or  shall  be  liable, 

and  shall  keep  indemnified  the  sd  C,  his  hrs,  exs,  ads,  este 

and  effects  agst  all  actions,  pcdgs,  losses,  damages,  costs,  and 

expses  for  or  by  reason  of  the  non-paymt,  non-dischge,  or 

non-pformce  of  any  of  the    sd  bills,  notes,  debts,  moys, 

(()  Thoagh  common,  a  bond  has  generally  no  advantage  over  a  deed  of 
covenant ;  see  Vol.  I.,  p.  223,  note.  Ab  to  the  stamp,  see  p.  340,  note ;  and  as 
to  the  stamp  on  indemnity  bonds  or  deeds  gcnerallj,  see  Vol.  I.,  p.  692,  note. 
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PRKC.  XI.  liabilities,  or  engagemts,  or  of  any  act  or  thing  in  anywise 
relatg  thto,    Then  the  above-written   bond  shall   be  void, 
orwise  the  same  shall  remain  in  full  force  and  effect. 
Signed,  sealed,  kc. 


pRw.  XII.  DEED   of  CovENAXT   by   Continuing   Partners    to 

secure  the  Capital  of  a  Deceased  Partner,  which, 
pursuant  to  the  articles  of  partnership,  is  to  remain 
as  a  Loan  during  the  partnership  term,  the 
Interest  being  dependent  on  the  rate  of 
Profits  (a). 

Recitalfl.         Partiks,  A.,  B.,  and  C,  continug  ptners,  1 ;    D.  and  E., 
Articles  of  ^^^ors  of  deced  ptner,  2.     Whas  the  sd  A.,  B.,  and  C.  are 

partner-      carrying  on  the  business  of in  ptnp  togr  in  continuon 

of  the  business  lately  carried  on  by  the  sd  A.,  B.,  C,  and 
K.,  deced  ptner,  under  the  style  or  firm-  of  A.  and  Co.,  subjt 


Ab  to 
Partner- 
Bhip  Law 
Amend- 
ment Act, 


(0)  See  the  Partnership  Law  Amendment  (BoviLl's)  Act,  1865,  28  k  29 
Vic.  c.  86,  3.  1  ;  and  Vol.  1.,  p.  22,  note  ;  and  as  to  the  position  of  a  secured 
creditor  in  such  a  case,  see  Bullen  v.  Sharp ,  L.  R.  1  C.  P.  86 ;  Holme  v, 
ITammofidj  L.  R.  7  Ex.  218  ;  Mohoo,  March  4'  Co,  v.  The  Court  of  Ward$, 
L.  R.  4  P.  C.  419  ;  Ex  parte  Mills,  L.  R.  8  Ch.  Ap.  669  ;  Ross  v.  Parkyns,  L.  R. 
20  Eq.  331  ;  Syers  v.  Syers,  1  App.  Ca.  174  ;  Me  parte  SJieil,  4  Ch.  D.  789  ; 
£x  parte  Delhasse,  7  Ch.  D.  611  ;  Ex  j)arte  Tennanf,  6  Ch.  D.  303  ;  Ponley 
V.  Driver,  5  Ch.  D.  468  ;  Re  Stone,  33  Ch.  D.  641  ;  Elph.  Introd.  Conv.  3rd  ed. 
p.  266.  The  payment  of  the  deceased  partner's  share  is  often  made  by  instal- 
ments, secured  by  a  mortgage  of  the  business  premises.  In  that  case,  such  of 
the  recitals  in  the  text  as  may  be  appropriate  will  be  inserted,  vnth  the 
addition  of  recitals  of  the  title  of  the  firm  to  the  freehold  or  leasehold  pro- 
perty to  be  comprised  in  the  security,  and  the  deed,  or  deeds,  by  which  the 
share  of  the  deceased  partner  therein  has  been  assigned  to  the  continuing 
partners.  The  operative  part  of  the  deed  will  be  in  the  usual  form  of  a 
mortgage  to  secure  the  payment  of  money  by  instalments.  See  "  mobt- 
GAOES."  The  rights  of  a  mortgagee,  where  the  interest  varies  with  the 
profits,  under  his  mortgage,  ai-e  not  affected  by  the  above  Act  \  Ex  parte 
Shfel,  4  Ch.  D.  789  ;  Badeley  v.  The  OmsolitiaM  Jinnlt,  38  Ch.  D.  238, 
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to  the  Htipulous  could  iu  an  iiidre,  &c-.,  whby  it  was  rtuioug  y*"?-  »"- 
other  things  provd,  continue  recital  of  articles  of  ptnp  statg 
the  clames  followg^  duron  of  ptnp,  death  of  one  ptner  not  to 
dissolve  fimi,  anmuil  genl  acct,  provon  for  death  of  ptner 
where  his  capital  is  to  remain  as  a  loan  during  the  term : 
Death  of  K.,  and  will  apptg  D,  and  £.  exors  and  probate, 
Vol.  L,  p.  390 :  And  whas  at  the  death  of  the  sd  K.  his  share  Share  of 
in  the  capital  of  the  sd  ptnp,  as  appearg  by  the  genl  acct  pwteer. 

taken  by  tlie  ptners  on  the  day  of precedg  his 

death,  amted  to  £ :  And  whas  all  moys  wch  were  due  J^^^JL? 

or  owing  to  the  sd  D.  and  E.,  as  exs  of  the  sd  K.,  in  respt  partner 
of  profits  or  intt  on  his  capital  up  to  his  dece  have  been  pd  ^  ®"*' 
and  satisfied,  as  the  sd  D.  and  E.  do  hby  acknowe :  And  Agreement 
WHAS  in  psuance  of  the  sd  indre  of,  Sec,  the  sd  D.  and  E. 
have  agrd  with  the  sd  A.,  B.,  and  C,  to  leave  the  sd  sum 

of  £ ,  share  of  capital,  as  a  loan  to  the  sd  firm  of  A.  and 

Co.,  during  the  residue  of  the  sd  term  of  yrs  upon 

havg  the  repaymt  of  the  same  with  such  intt  as  is  hinafter 
mentd  seed  in  mner  hinafter  appearg :  NOW  THIS  INDRE  ^^^ 
WITNETH  that  in  psuance  of  the  sd  agreemt,  and  in 

conson  of  the  sd  sum  of  £ being  left  by  the  sd  D.  and 

E.  as  a  loan  to  the  sd  firm  of  A.  and  Co.,  jt  and  sevl  covt  by  CoTenant 
A.,  B.,  and  C,  with„  D.  and  E.,  their  exs,  ads,  and  assns,  prinJpaL 
that  the  sd  firm  of  A.  and  Co.  will  pay  to  the  sd  D.  and  E., 
or  other  the  legal  psonal  repves  or  repve  for  the  time  being 

of  the  sd  K.,  their  or  his  assns,  the  sum  of  £ on  the 

day  of ,  i.e.,  end  of  ptnp  term,  And  will  in  the  ^^  *"*®* 

meantime  pay  to  them  or  him  intt  on  the  sd  sum  of  £ 

at  the  rate  of per  cent,  per  annum  by  quarterly  pa^^mts 

on  the  usual  quarter-days,  and  a  further  sum  by  way  of 
addonal  intt  for  each  yr,  during  wch  the  sd  firm  of  A.  and 

Co.  shall  make  any  profits,  equal  to  one  equal  pt  of 

such  profits  as  appearg  by  the  annual  genl  acct,  such  further 
sum  to  be  pd  immedly  after  the  signature  of  such  acct,  but 
so  that  the  sum  (if  any)  payable  by  way  of  addonal  intt  as 
last  afsd  upon  the  takg  of  the  next  annual  acct  shall  be  an 
apportioned  pt  calculated  from  the  dece  of  the  sd  A.  of  the 


352  PARTNERSHIP. 

PRK.  xn.  smn  representg  such  share  of  profits  as  afsd  for  the  whole  of 

Power  to     the  now  current  yr :  And  that  it  shall  be  lawful  for  the  sd 

^j^*"       D.  and  E.,  or  other  the  legal  psonal  repves  or  repve  of  the 

accounts,     sd  K.,  their  or  his  assns^  to  join  in  takg  every  annual  genl 

acct  of  the  sd  firm  during  the  sd  term,  and  at  all  reasble 

times  to  have  access  to  and  examine  and  take  copies  of  or 

extracts  from  the  books  and  accts  of  the  sd  firm,  [or  in  lieu 

Variation    of  last  clause,  Provd  alttays  that  the  sd  D.  and  E.  or  other, 

where  exe- 

cutonare    &c*,  osjibove,  shall  not  be  entled  to  join  in  takg  the  annual 

?n  taking**  genl  acct  of  the  sd  firm,  or  to  inspect  the  books  or  accts  of 

accounts,     the  sd  firm,  but  the  accts  of  the  sd  business  shall  be  made 

up  by  or  under  the  diron  of  the  ptners  for  the  time  being  or 

one  of  them  every  yr  on  the  day  of ,  or  as  soon 

after  each  such  day  as  may  be,  and  a  pper  acct  and  balce- 
sheet  shall  be  forthwith  made  out  and  furnished  to  the  sd  D. 
and  E.,  or  other,  &c.,  as  above,  and  shall  if  required  by  them 
or  him  be  verified  by  the  statutory  declai*on  of  one  of  the  sd 
ptners,  or  some  pson  who  shall  have  been  employed  in  makg 
up  the  accts,  and  such  acct  and  balce-sheet  when  so  verified 
shall  be  conclusive  and  bindg  upon  the  sd  D.  and  E.  or 
^ywo  for  other,  &c.] :  Provd  always  and  it  is  hby  agrd  that  if  at  any 

loan  in       time  during  the  residue  of  the  sd  term  of  yrs  the 

business  of  the  sd  ptnp  shall  be  carried  on  orwise  than 
strictly  in  accordce  with  the  provons  and  stipulons  contd  in 
the  sd  indre  of,  &c.,  the  articles  of  ptnp  (a),  or  if  the  sd  firm 
of  A.  and  Co.  shall  at  any  time  fail  to  pform  and  observe 
the  covts  and  stipulons  hrin  contd  and  on  their  pt  to  be 
pformed  and  observed  [or  if  the  net  profits  made  in  any  one 
yv  by  the  firm  of  A.  &  Co.,  as  appearg  by  the  annual  genl 
acct  after  paymt  of  intt  on  capital,  and  the  fixed  intt  hinbfe 

covted  to  be  pd  on  the  sd  sum  of  £ ,  shall  not  amt 

to  the  sum  of  £ ],  then,  and  in  either  of  such  cases 

it  shall  be  lawful  for  the  sd  D.  and  E.,  or  other,  &c.,  their 


certain 
CTents. 


(a)  Sometimes  the  surviving  partners  are  made  to  covenant  that  the  busi- 
ness of  the  partnership  shall  be  carried  on  during  the  residue  of  the  term,  in 
accordance  with  the  provisions  of  the  articles  ;  but  the  clause  in  the  text  is 
preferable. 
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or  Us  assnSy  by  notice  in  writg  addressed  to  the  firm  of  ^"o.  xu. 
A.  and  Co.  and  left  at  the  countg-house  of  the  sd  ptnp,  to 
elect  that  the  provons  hinbfe  contd  as  to  paymt  of  the  sd 

sam  of  £ and  intt  shall  cease  to  operate,  and   that 

in  lieu  thof  the  sd  sum  of  £ ,  or  the  unpd  pt  thof,  togr 

with  the  intt,  if  any,  at  the  rate  of  £ per  cent,  per 

annum  wch  shall  have  accrued  but  not  have  been  pd  thron, 

and  unless  such  notice  shall  be  given  on  the day  of 

the  day  for  takg  the  annual  genl  acct,  a  further  sum, 

instead  of  such  share  of  profits  as  afsd  by  way  of  addonal 

intt  at  the  rate  of  £ per  cent,  per  annum,  to  be  calcu- 

kted  from  the  then  last  day  of  up  to  the  day 

when  such  notice  shall  be  given,  shall  as  one  aggregate 

debt,  with  intt  thron  at  the  rate  of  per  cent,  per 

annum  as  from  the  date  of  such  notice  being  given  until 

paymt,  be  pd  on  demand  by  the  sd  firm  of  A.  and  Co. 

to  the  sd  D.  and  E.,  or  other,  Jcc,  as  above.      Provd  Bxeenton 

ALWAYS,  and  it  is  hby  agrd  and  decld  that  nothing  hrin  !!^|tnen. 

contd  shall  constitute  the  sd  D.  and  E.  ptners  in  the  sd 

firm  of  A.  and  Co. ;  Provd  also  that  these  psnts  and  the  Security 

secy  hby  created  shall  not  be  affected  by  any  change  in  the  affeotad  by 

psons  constitutg  the  sd  firm  of  A.  and  Co.  either  by  the  g^***  *"* 

death  [or  retiremt]  of  any  ptner  [or  the  admission  of  any 

new  ptner];   Add,  if  desired^  a  covt  by  A.,  B,,  and  C  to 

indemnify  the  este  of  K.  agat  the  liabilities  of  the  firm,  p.  348. 

In  witness,  &c. 
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CLAUSES    IN    ASSIGNMENTS    AND    LICENCES. 

Recital  of       I.  Whas  the  sd  A.,  patentee,  on  the  day  of 

for^^^^nT  ™*^^®  *^  applon  for  a  patent  for  "  improvemts  in  the  manu- 

Bince  1888.  facture  of ,**  or  other  short  description,  accompanied  by 

a  provonal    specificon  [but  has  not    yet  left   a    complete 

specificon  at  the  patent  office]  or  ["  and  on  the day  of 

left  a  complete  specificon  at  the  patent  office,  but  the 

same  has  not  yet  been  accepted  "]  or  "  accompanied  by  a 

complete   specificon,    but   the    same    has    not    yet    been 

accepted." 

Do.  and  II.  Whas,  &c.,  OS  in  lost  form,  as  the  case  may  bcj  and  the 

acceptance  gj    complete    specificon   has    been    accepted,   but   letters 

of  complete  r  r  r        »  ^ 

specifica  patent  have  not  yet  been  granted  to  the  sd  A.  in  respt 

*^°^-  thof. 

Recital  of       ^'^'  Whas  by  letters  patent  under  the  great  seal  of  the 

grant  of  United  Kingdom  sealed  as  of  the  day  of the 

patent  especial  licence,  full  power,  sole  privilege  and  authority  of 

alter  1883  majjg^  using,  exercisgy  and  vendg  by  himself,  his  agents  or 

Law  of  C^)  ^^  ^  ^^^  present  law  of  patents,  see  the  Patents,  Designs  and  Trade 

patents.        Marks  Acts,  1883  to  1888,  46  &  47  Vic.  c.  57  (by  which  the  prior  Acts  were 

repealed)  ;  48  &  49  Vic.  c.  63  ;  49  &  50  Vic.  c.  37  ;  51  &  62  Vic.  c.  60  ; 

and  the  Great  Seal  Act,  1880,  43  k  44  Vic.  c.  10  (s.  5  of  which  is  repealed  bj 

the  Act  of  1883)  ;  and  see  farther  as  to  the  law,  2  Dav.  Prec.,  part  2,  p.  130, 

ettfq.f  notes  {a)  to  (i),  pp.629  et  srq.^  notes  (a)  to  (/) ;  Johnson, The  Patentee's 

Manual ;  Lawson  on  the  Patent  Acts, 
(ft)  This  form  is  adapted  to  patents  granted  after  1883,  following  the 

form  of  letters  patent  contained  in  the  first  schedule  to  the  Act  of  1883  ; 

which,  however,  is  only  optional  (s.  33). 
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licensees  an  invention  for  "  Improvemts  in  '*  in  the 

United  Kingdom  of  Great  Britain  and  Ireland,  and  Isle  of 
Man,  were  granted  to  the  sd  A.,  patentee,  for  the  term  of  ^ 

fourteen  yrs  from  the  date  of  such  letters  patent,  subjt  to 
proYOS  for  avoidg  such  letters  patent  in  certn  events  thrin 
mentd,  includg  the  non-paymt  by  the  sd  A.,  patentee,  of  all 
fees  by  law  required  in  respt  thof. 

rv.  Whas  by  letters  patent  under  the  Great  Seal  of  the  Hedtai  of 

United  Kingdom,  bearg  date  the day  of ,  the  sole  letters 

and  exclusive  licence,  power,  privilege,  and   authority  ofP**®^*^" 
makg,  using,  exercising,  and  vendg  an  invention  for  im-  p^jj  ^^^^^ 

provemts  in  the  manufacture  of in  the  United  Kingdom  (c). 

of  Great  Britain  and  Ireland,  the  Channel  Islands,  and  the 
Isle  of  Man,  were  granted  to  the  sd  A.,  patentee,  his  exs, 
ads,  and  assns,  for  the  term  of  fourteen  yrs  from  the  date  of 
such  letters  patent,  subjt  to  a  provo  for  avoidg  such  letters 
patent  [if  the  complete  specificon,  wch  had  been  filed  as 
thrin  mentd,  had  not  parlarly  described  and  ascertained  the 
nature  of  the  sd  invention,  and  in  what  mner  the  same  was 
to  be  pformed],  [or,  if  the  patent  be  granted  on  the  filing  of  a 
provonal  speciftcon,  say,  in  default  of  the  sd  A.  filing  a  pper 
specificon  of  the  sd  invention  within  six  calr  months  from 
the  date  of  such  letters  patentj  or  in  default  of  paymt  of 
the  fee  and  stamp  duty  of  £50  before  the  expiron  of  three 
yrs  from  the  date  thof,  and  of  the  further  fee  of  £100  before 
the  expiron  of  seven  yrs  from  such  date. 

V.  And  whas  on  the day  of the  sd  A.  duly  filed  B«citol  of 

a  pper  specificon  of  the  sd  invention,  psuant  to  the  provo  in  gpecifica- 
that  behalf  contd  in  the  hinbfe  recited  letters  patent.  *\°^  ^^^ 

filed  (c). 

VI.  Whas  the  sd  A.  is  enUed,  by  assignmt  [so  far  as  ^lue  to 

regards  the  county  of (d)]  dated,  &c.,  and  duly  regis-  patent  by 

tered,  to  letters  patent  under  the  Great  Seal  of  the  United  ment 
Kingdom,  dated,  &c.,  and  origUy  granted  to  B.  for  '^  Im- 
provemts in,  &c." 

(e^  As  to  forms  IV.  ic  v.,  see  15  &  16  Vic.  c.  83  ;  and  16  &  17  Vic.  c.  5,  and 
c.  115. 
C<f)  Sec  46  k,  47  Vic.  c.  57,  a.  36. 

▲  A  2 
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Short  nd*      vn.  Whas  the  Bd  A,  is  the  inventor  and  patentee  of  an 
to^wftent.*  u^vci^tion  for  **  Improvemts  in,  &c.,"  the  letters  patent  for 

wch  bear  date,  &c. 

Beeitu  of       vin.  Whas  the  sd  A.  is  entled  to  the  sole  and  exclusive 

^^'fJJ       licence,  &c.,  as  in  recital  of  grant  of  letters  patent  [in  the 

Republic  of  France,  wch  was  granted  to  him  by  a  brevet 

dHnrention  dated,  &c.,  and  wch  will  expire  on,  &c.]  (a). 

^*^«";  IX.  Now  THIS  INDRE  wiTNETH  that   in  psuaucc  of  the 

nuent  of 

patent,       recited  agreemt,  and  in  conson  of  the  sum  of  £ now  pd 

or1by*w[y   ^^  *^®   assignee   to   the   patentee  (the  rect  whof   is  hby 

oi  mort-      acknowed)  [and  of  the  royalties  and  paymts  hinafter  reserved 

***^'  and  made  payable,  and  the  covts  and  agreemts  on  the  pt  of 

the    assignee  hinafter  contd],    the  patentee,   as  beneflcial 

owner  (b),  doth  hby  assign  and  transfer  unto  the  assignee 

All  that  the  sd  invention  of  improvemts  in  ,  and  the 

sd  letters  patent  for  the  same,  and  the  full  and  exclusive 
benefit  thof,  [and  of  any  and  every  improvemt,  extension, 
or  renewal  thof,  and  the  right  to  apply  for  and  obtain  an 
extension  or  renewal  thof,]  and  all  rights,  powers,  and 
benefits  to  the  sd  invention,  letters  patent,  and  premes 
belonging,  To  hold  the  same  Unto  the  assignee  for  the 
residue  of  the  sd  term  of  fourteen  yrs  granted  by  the  sd 
letters  patent  [and  any  further  term  to  be  granted  by  any 
extension  or  renewal  of  the  same]  [subjt  to  the  paymt  of 
the  royalties  and  mo3'S  hinafter  reserved  and  made  payable, 
and  to  the  pformce  and  observce  of  the  covts  and  agreemts 
on  the  pt  of  the  assignee,  and  condons  hinafter  contd]  [^for 
a  mtge  say,  subjt  to  the  provo  hinafter  contd  for  the  redmon 
of  the  same  premes]. 
Uccnce?  ^'  '^^^  PATENTEE  (c)  doth  hby  grant  unto  the  licensee 

(a)  See,  as  to  foreign  and  colonial  patents,  Johnson,  The  Patentees'  Manual, 
Appendix. 

(^)  This  implies  the  usual  covenants  for  title  on  a  sale  or  mortgage  ;  see 
Vol.  I.,  p.  425,  note,  Vol.  II.,  p.  66,  note ;  but  not,  of  course,  a  covenant  for 
the  validity  of  the  patent,  for  which  see  infra, 

(r)  Covenants  for  title  as  on  a  sale  might  be  implied  by  making  the  patentee 
grant  as  beneficial  owner  under  the  Conv.  Act,  1881,  9.  7,  if  the  grant  of  a 
licence  isa  "  conveyance  "  within  the  Act,  s.  2  ;  but  see  ITea^  v.  Harileyy  42 
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[the  sole,  full,  and  exclasive]  licence  to  nse  and  exercise  the 

sd  invention  during  the  term  of yrs  from  the  date  of 

this  licence,  [or,  the  unexpired  residue  of  the  term  of  the  sd 
letters  patent,  or  any  renewal  or  extension  thof,]  and  to  sell 

and  dispose  of  all manufactured  accdg  to  the  sd  inven-  ^ 

tion,  when  and  as  the  licensee  shall  think  fit  for  his  absolute 
use  and  benefit.  ^ 

XI.  The  patentee  (d)  doth  hby  grant  unto  the  licensee  The  "Mne. 
full  [and  exclusive]  licence  to  use  and  exercise  the  sd  inven-  g^^n^' 

tion  [to  the  extent  of and  with  refce  to only]  [for 

the  ppose  of  manufacturg only]  [at  any  place  or  places 

within  a  radius  of miles  from ,  but  not  elsewhere] 

[in  England  only]  during  the  term  of  yrs  from  the 

day  of ,  and  to  sell  and  dispose  of  all manu- 
factured [within  the  limits  afsd,  or,  **  in  England  "  only  (e)] 
accdg  to  the  sd  invention,  at  any  time  during  the  sd  term 
[or  within  six  cab  months  from  the  expiron  thof]. 

xii.  The  licensee  shall  pay  to  the  patentee  [yrly  during  CoTeiuait 
the  sd  term,  and  so  in  proportion  for  any  less  time  than  a  ^^^^ 

yr,  the  sum  of  £ ,  as  a  fixed  or  minimum  annual  rent,  Variationi 

by  equal  quarterly  paymts,  on  the  day  of ,  &c.,  ^^-^ 

the  first  of  such  paymts  to  be  made  on  the day  of »  ?*•* 

next,  in  respt  of  wch  sd  annual  sum  of  £ the  licensee  rent  (y). 


may  manufacture  or  make  [and  sell]  [cwt.  of]  

accdg  to  the  sd  patent,  and  shall  also  pay  to  the  patentee] 

for  every  [cwt.]  [in  excess  of  [cwt.]]  of  

manufactured  or  made  [and  sold]  by  the  licensee  accdg  to 
the  sd  invention,  in  every  half-yr  of  the  sd  term,  commencg 
on  the day  of and day  of [whether  the 


Ch.  D.  461.    It  is  better,  if  so  intended,  to  insert  express  coTentnts,  see 
infra,  p.  862,  form  zxziii. 

(d)  See  note  (<*),  last  page. 

(e)  A  licence  to  manufacture  within  certain  limits  does  not  imply  a  right 
to  sell  outside  those  limits,  Soeiiti,  J^e,,  de  Olaeei  t.  TUghman's,  <f^.,  Co., 
26  Ch.  D.  1. 

(/)  It  must  be  remembered  that  an  assignment  of  a  patent,  or  a  licence, 
implies  no  covenant  bj  the  assignee  or  licensee  to  work  the  patent,  R$  JRaiU 
icay,  JfCj  Apjilianret  Co,,  38  Ch.  D.  597. 


358  PATENTS. 

same  shall  have  been  sold  or  not]  the  royalty  or  sum  of 

£ ,  to  become  due  and  be  pd  at  the  end  of  two  cab 

months  after  the  expiron  of  the  half-yr  during  wch  the 

same  [such  excess]  shall  have  been  manufactured  or  made 

[sold]. 

Licensee  to     xxn.  The  LICENSEE  shall  at  all  times  during  the  continuce 

counts,  and  of  this  licence  keep  accurate  and  regular  accts  in  septe  books 

permit  in-  containg  full  entries  and  parlars  of  all  manufactured 

or  made  by  him  under  this  licence  [and  of  the  sales  thof  ], 
and  of  all  parlars  in  relon  thto,  wch  may  be  material  for  the 
ppose  of  showg  the  amt  payable  to  the  patentee  by  way  of 
royalty  as  afsd :  And  the  sd  books  of  acct,  and  all  other 
documts  in  the  posson  of  the  licensee  relatg  to  the  sd  inven- 
tion, manufacture,  and  premes,  shall  be  kept  at  the  place  of 
business  of  the  licensee,  and  shall  at  any  time,  if  required, 
be  produced  for  the  inspon  of  the  patentee,  or  any  pson 
appted  by  him,  who  shall  be  at  liberty  to  make  copies  of 
or  extracts  from  any  of  the  accts  or  matters  thrin  contd. 
To  furnish  xiY.  The  LICENSEE  shall  within  ten  days  after  the  expiron 
ftccouio'^^  of  every  such  half-3T  furnish  to  the  patentee  or  his  agent  a 

and  verify  full  acct  and  statemt  in  writg  of  all  manufactured  or 

^^^  made  as  afsd  during  the  precedg  half-yr,  and  every  such 
statemt,  and  also  any  of  the  entries  in  the  books  of  acct  to 
be  kept  as  afsd,  shall,  if  required  by  the  patentee  or  his 
agent,  be  verified  by  the  statutory  declon  of  the  licensee,  or 
some  pson  or  psons  in  his  employmt  who  shall  be  approved 
of  for  that  ppose  by  the  patentee. 
To  affix  XV.  The  licensee  shall  affix  upon  every  article  [box  or 

^*  packet  containg  articles]  made  or  manufactured  by  him 
under  this  licence  in  a  conspicuous  mner  a  label  or  plate 
containg  the  inscription  *' A.'s  patent,  18 — ,"  such  labels  or 
plates  to  be  supplied  by  the  patentee,  and  shall  not  sell  any 
articles  so  made  or  manufactured  witht  such  a  label  or 
plate, 
ihe  same  XVI.  All  MACHINES  to  be  used  by  the  sd  licensee  under 
this  licence  shall  have  a  plate,  containg  the  inscription, 
"  A.'s  patent,   18 — ,"  affixed  to  the  same  on   some  con- 


to  ma- 
chines. 
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spicuous  pt  tliof,  to  be  prescribed  by  the  patentee  for  that 
ppose  (such  plates  to  be  furnished  by  the  patentee) :  And 
no  such  plate  shall  be  removed  from  any  machine  to  any 
other  witht  his  previous  consent,  and  no  machine  shall  be 
considered  as  duly  licensed  or  authorised  to  be  used  unless 
such  plate  be  affixed  thto. 

XVII.  The  patentee  shall  be  at  liberty  at  any  time  during  Power  to 
the  continuce  of  this  licence  to  enter  upon  any  factory  or  t^^wpect 
place  of  business  of  the  licensee  in  wch  the  manufacture  factories. 
of shall  be  carried  on  at  any  reasble  hour  in  the  day- 
time to  inspect  the  same,  and  the  works  thof,  and  all 

manufactured,  or  in  course  of  manufacture,  in  such  factory 

or  place. 

XVIII.  The   licensee   shall  not,   either  directly  or  in-  Licensee 
directly  and  either  b}'  himself  or  any  agent  or  agents,  use  invention 
or  exercise  the  sd  invention  on^ise  than  in  accordce  with  other^rise 

than  ac- 
these  psnts.  cording  to 

XIX.  The  patentee  shall,  whenever  required,  give  to  the  **^^*'®- 
licencee  [assignee]  such  assistce  and  informon  resptg  the  to%iYe 
sd  invention  and  the  mode  of  workg  and  using  the  same,  licensee  or 
and    all   processes   connected  thwith  as  may  be  necy  for  aasistence. 
enablg  him  to  use  and  exercise  the  sd  invention  to  the  best 
advantage.- 

XX.  If  at  any  time  or  times  hrafter  during  the  continuce  P*tentee 
of  this  licence  the  patentee  shall  invent,  discover,  or  make  ^^^^^0 
any  improvemt  or  improvemts  in  the  sd  invention,  or  the  f^^rthcr 

-•/.•I  •1  1  t  1-1^     improre- 

mode  of  workg  or  usmg  the  same,  or  wch  may  be  apphed  to  ments  to 
the  sd  manufacture,  or  shall  become  the  owner  of  anv  such  ^*^""®«  ^^ 

'  "  assignee. 

improvemt  or  improvemts  (whether  patented  or  not),  then 
and  in  every  such  case  he  shall  communicate  such  improvemt 
or  improvemts  to  the  licensee,  or,  ''  assignee,"  and  give 
him  full  and  sufft  informon,  instrons,  and  assistce  resptg 
the  mode  of  workg  and  using  the  same,  and  so  far  as 
practicable  render  the  same  available  at  the  expse  of  the 
licensee,  or  "  assignee,"  for  his  benefit  [within  the  limits 
afsd,]  and  the  licensee,  or,  "  assignee/'  shall  be  entled  to 
use  and  exercise  the  same  witht  paying  any  further  or  other 
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ProTision 
as  to  in- 
fringe- 
ments  (a). 


The  same. 


The  eaiDc. 


Licensee 
not  to 
dispute 
ralidity  of 
patent. 


royalty,  preiniuni,  or  compenson  to  the  patentee  in  respt 
thof,  [and  the  patentee  shall  foi*thwith  communicate  a  full 
and  perfect  description  of  such  improvemt  or  improvemts 
to  the  licensee,  or^  **  assignee/*  and  do  every  act  wch  may 
be  necy  or  convenient  for  enablg  him  to  obtain  letters  patent 
for  vestg  the  exclusive  right  thto  in  him  or  such  other  pson 
or  psons  as  he  may  appt]. 

XXI.  In  case  the  sd  letters  patent  or  any  extension  or 
renewal  thof  shall  be  infringed,  the  patentee,  or,  *'  licensee,*' 
shall  forthwith,  after  notice  of  such  infringemt,  at  his  own 
costs,  take  all  necy  pcdgs  for  effectually  protectg  and  defendg 
the  same,  and  in  default  of  his  so  doing  the  licensee,  or, 
*'  patentee,*'  shall  be  at  liberty  by  notice  in  writg,  given  to 
or  left  at  the  usual  or  last  known  place  of  business  or 
residce  of  the  patentee,  or,  ^'licensee,"  to  determine  this 
agreemt. 

XXII.  In  casb  the  sd  letters  patent  [or  any  extension  or 
renewal  thof]  shall  be  infringed,  it  shall  be  lawful  for  the 
licensee,  at  his  own  costs,  but  in  the  name  of  the  patentee, 
to  take  all  necy  legal  pcdgs  for  effectually  protectg  and 
defendg  the  same. 

xxiu.  The  patentee  shall  at  all  times  during  the  con- 
tinuce  of  this  licence  at  his  own  costs  and  chges  by  all 
means  in  his  power  protect  and  defend  the  sd  letters  patent 
from  all  infringemts,  whether  within  or  outside  the  limits 
afsd,  by  any  pson  or  psons  whomsr,  and,  in  default  of  his 
so  doing,  the  rent  and  royalties  hby  reserved  shall  cease  to 
be  payable,  but  this  licence  shall  nevs  remain  in  full  force, 
and  in  case  of  the  sd  rent  and  royalties  so  ceasg,  such 
cessation  shall  be  taken  as  a  satisfon  of  the  covt  by  the 
patentee  for  such  proton  as  last  afsd,  or  any  liability  of  the 
patentee  in  respt  thof. 

xxiv.  The  licensee  shall  not  at  any  time  or  times  hrafter 
dispute  the  validity  of  the  sd  patent. 


(a)  See  ij^ra,  p.  374,  note  (tf). 
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XXV.  Thb    licensee  shall  not  assign  or  transfer  this  Lioenaee 

not  to 

licence  or  any  pt  thof,  to  any  pson  or  psons  other  than  any  ungii  or 
future  ptner  or  ptners  in   his  firm  or  his   successors  in  p"*  ""^ 
business,  or  grant  any  sub-licence  to  any  pson  or  psons 
whomsr  [witht  the  consent  in  writg  of  the  patentee]. 

XXVI.  The  patentee  shall  not  at  any  time  during  the  con-  PWcntee 
tinuce  of  this  licence  use  or  exercise  the  sd  invention,  or  any  inyention 
such  future  improvemt  or  improvemts  as  afsd,  or  grant  any  or  g^n* 
licence  to  any  other  pson  or  psons  whomsr  to  use  or  exercise  licences, 
the  same  or  any  such  improvemt  or  improvemts  [or  to  use 

any  machine  or  machines  comprig  the  same]  [within  the 

limits  afsd]  [for  the  ppose  of  manufacturg ]  [witht  the 

consent  in  writg  of  the  Ucensee]. 

xxvn.  Provd  ALWAYS,  and  it  is  hby  agrd  and  decld,  that  Power  to 
this  licence  may  be  determined  at  any  time  after  the  first  ^y'^to 
six  calr  months  by  the  patentee,  or  by  the  licensee,  on  givg  dctemiiiie 
to  the  other  of  them  or  leavg  at  his  usual  or  last-known 
place  of  business  or  abode,   three  calr  months*  previous 
notice  in  writg  of  his  intention  so  to  do,  and  at  the  expiron 
of  such  notice  these  psnts,  and  all  the  covts,  agreemts,  and 
provons  hrin   contd   shall  cease   and  be   void,  but  witht 
prejudice  to  the  remedies  of  either  pty  for  the  recovery  of 
any  moys  then  due  to  him  hrunder. 

xxviii.  Provd  always,  and  it  is  hby  agrd  and  decld,  that  ^owet  to 
if  the  [rent],  royalties,  or  sums  hby  made  payable,  or  any  pt  uoencc™ 
thof,  shall  at  any  time  be  in  arrear  or  unpd  for  twenty-one  no»*"P»y- 
days  after  the  same  shall  have  become  due  (whether  any  royalties, 
legal  or  formal  demand  thof  shall  have  been  made  or  not),  ^^ 
or  if  the  licensee  shall  become  bkpt  or  enter  into  any 
arrangemt  or  composon  with  his  creditors,  or  shaU  make 
default  in  pformg  or  observg  any  of  the  covts,  agreemts,  or 
Condons  hinbfe   contd,  and  on  his  pt  to  be   pformed  or 
observed,  then  and  in  any  such  case  it  shall  be  lawful  for 
the  patentee,  by  notice  in  writg  given  to  the  licensee,  or 
left  for, him  at  his  usual  or  last-known  place  of  abode  or 
business,  to  revoke  this  licence,  wch  shall  thrupon  become 
void  witht  prejudice  to  any  right  of  action  or  remedy  of  the 
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patentee  for  the  recover}'  of  an}'  moys  then  due  to  him 
hrunder,  or  in  respt  of  any  antecedent  breach  of  any  of  the 
covts  or  agreemts  of  the  licensee  hinbfe  contd. 
Power  to        XXIX.  If  THE  LICENSEE  shall  discontinue  the  manufacture 

detei^e^  of ,  accdg  to  the  sd  invention,  or  shall  not  manufacture 

lioenoe  if     [and  scU]  at  least ,  accdg  to  the  sd  invention,  in  any 

(a).  one  yr  commencg  on  the day  of ,  the  patentee 

shall  be  at  liberty  by  notice  in  writg  given  to  the  licensee 

or  his  sd  successor,  or  left  at  his  usual  or  last-known  place 

of  abode  or  business,  to  determine  this  licence,  in  wch  case 

the  same  shall  cease  and  become  void,  but  witht  prejudice, 

&c.,  as  in  last  form. 

Power  to         XXX.  Provd  ALWAYS,  that  if  the  licence  hby  granted,  or 

d^teS^ne*^  the  benefit  thof,  shall  at  any  time  during  the  sd  term  be- 

licence  if     come  Vested  in  more  than  one  pson  [other  than  psons  tradg 

become       ^^^  using  the  sd  licence  togr  as  co-ptners]  it  shall  be  lawful 

vestwi  in    fQj,  fj^^  patentee,  by  notice  left  at  the  place  of  business  or 

one  person,  the  usual  or  last-known  place  of  abode  of  any  of  such  psons, 

to  revoke  this  licence,  in  wch  case  the  same  shall  cease 

and  become  void,   but   witht  prejudice,  &c.,   as  in  form 

xxvin. 

Proviso  de-      xxxi.  Provd  alwats,  that  if  the  licensee  shall  die  during 

ncCTce^on    ^®  ^^  ^"^  ^^^  ^®  licence  shaU  become  void,  but  witht 

death  of     prejudice,  &c.,  as  in  fonn  xxvin. 

icensee.  xxxii.  Provd  ALWAYS,  and  it  is  hby  agrd,  that  nothing 

Provision      .     .  ,     ,     „  -,       .     .  i  J    ^     >  ^ 

as  to  fees,    hnn  contd  shall  render  it  incumbent  on  the  patentee  to  pay 

the  fees  payable  for  keepg  up  the  sd  patent;  but  in  the 

event  of  the  same  becomg  void  by  non-paymt  of  such  fees, 

this  licence  and  everything  hrin  contd  shall  likewise  become 

void,  but  witht  prejudice,  &c.,  as  inform  xxvm. 

Covenants       xxxiii.  And  THE   PATENTEE  hby  covts  with   the  assnee 

assign-       [licensee]   that,   notwg    anything  by  the  patentee    done, 

J?®*^*  ®^  .    omitted,  or  knowgly  suffered  [the  sd  letters  patent  are  now 

valid  and  subsistg,  and  that]  the  patentee  now  has  power  to 


(a)  As  to  the  neceasity  for  this,  see  p.  357,  note  (/). 

(ft)  As  to  implying  covenants  for  title,  see  p.  356,  note.    If  theix^  be  any 
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assn  [grant  a  licence  to  use]  the  sd  letters  patent  in  mner 
afsdy  and  that  the  same  shall  be  held,  used»  and  enjoyed  by 
the  assnee  [licensee]  witht  any  interruption  or  disturbce, 
free  from  incimibces.  And  that  the  patentee,  and  every 
pson  claimg  under  or  in  trust  for^  him,  will  at  all  times,  at 
the  cost  of  the  assnee  [licensee],  exte  and  do  all  such 
assurces  and  acts  for  further  assurg  the  sd  letters  patent 
and  premes  to  the  assnee  for  the  residue  of  the  sd  term  [for 
confirmg  the  licences  hby  granted],  as  by  him  may  be 
reasbly  required. 

xxxrv.  And  the  mtgob  hby  covts  with  the  mtgee  that  Covenants 
[the  sd  letters  patent  are  valid  and  subsistg,  and  that]  the  mortgage 
mtgor  now  has  power  to  assn  the  sd  letters  patent  and  M- 
premes  unto  the  mtgee  in  mner  afsd  free  from  all  incumbces ; 
And  that  the  mtgor  and  every  other  pson  claimg  any  intt 
in  the  sd  letters  patent  and  premes  will  at  all  times,  at  the 
cost  until  foreclosure  or  sale  of  the  mtgor,  and  afterwards  of 
the  pson  or  psons  requirg  the  same,  exte  and  do  all  such 
assurces  and  acts  for  further  assurg  the  sd  premes  to  the 
mtgee  for  the  residue  of  the  sd  term,  or  any  renewal  or 
extension  thof,  and  enablg  him  to  obtain  the  friU  benefit  thof 
ad  may  be  reasbly  required. 

XXXV.  Nothing  hrin  contd  shall,  except  as  hrin  exprly  Reserva- 
provd,  aflFect  the  right  of  the   patentee  to  grant  licences  to  jil^tentee  of 
any  other  pson  or  psons  to  use  or  exercise  the  sd  invention  "«t*  ^ 

wt*         1  o  t»  •     ••    »•  gi*ant  other 

[for  the  pposes  of  manufactm*g  or  orwise]  [at  any  licences. 

place  or  places  outside  the  limits  afsd.]    [Provd  that  no 

such  licence  shall  be  granted  on  terms  more  favourable  or 

'  advantageous  to  the  licensee  or  licensees  than  these  psnts.] 

doubt  as  to  the  validity  of  the  patent,  the  covenant  that  it  is  valid  will,  if  so 
intended,  be  omitted,  and  the  following  proviso  added  at  the  end  of  the  deed : 

"  Pbovd  always,  and  it  is  hby  agrd,  that  these  psnts  shall  Clause 
not  be   construed  as  a  warranty  by  the  patentee  of  the  *«**"** 

,  wan'anty 

novelty  or  utility  of  the  sd  invention,  or  the  validity  of  the  of  patent. 

sd  letters  patent."      In  the  case  of  a  patent  granted  before  1884,  add, 

"  or  the  sufficiency  of  the  sd  specificon,  or  the  filing  thof." 
(r)  See  note  (ft),  last  page. 
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Covenant        xxxvi.  That  THE  PATENTEE  ov,  "  mtgor,"  will  not  at  anv 

by  patentee    .  .  .  .« 

not  to  time  during  the  sd  term  seek  leave  to  amend  his  specincon 
a^end^**^  whether  by  way  of  disclaimer  or  orwise  [or  apply  for  any 
nient(a).    extension  or  renewal  of  the  sd  letters  patent]  witht  the 

consent  in  writg  of  the  licensee,  or,  "mtgee." 
Covenant        xxxvii.  That   THE   MTGOR  will  pay  all  fees  wch  may 

by  mort- 

gagorto  become  payable  in  respt  of  the  sd  letters  patent  [or  any 
P>'  <•«-•     renewal  or  extension  of  the  same]  on  the  first  day  on  wch 

the  same  resply  shall  become  payable. 
Arbitra-         xxxYiii.  And  IT  IS  HBY  A6KD  and  decld  that  in  case  any 

tion  clause.  j»         «  .»  vn        •        ix  xi  x*        t_x 

dispute  or  question  shall  arise  between  the  pties  hto  or 
their  respive  repves  or  assns  with  respt  to  their  respive 
rights  or  liabilities  or  orwise  under  these  psnts,  the  same 
shall  be  referred  to  the  decision  of  two  referees  or  their 
umpire  psuant  to  the  Arbitron  Act,  1889. 
Interpre-  xxxix.  In  THE  constron  of  these  psnts  the  expression ''  the 
ciai^  (h),  patentee  "  shall,  whenever  the  context  so  admits,  be  deemed 
to  include  the  sd  A.,  his  exs,  ads,  and  assns;  and  the 
expression  "the  assnee,"  or^  "licensee,"  shall,  whenever 
the  context  so  admits,  be  deemed  to  include  the  sd  B.,  his 
exs  and  ads  [and  "  assns,"  or^  "permitted  assns"]. 


(a)  8ee  88.  18, 19,  and  25  of  46  &  47  Vic.  c.  57.  Such  appUcation  must 
be  made  by  the  **  patentee,"  who,  by  s.  46,  is  "  the  person  for  the  time  being 
entitled  to  the  benefit  of  a  patent ; "  so  that  in  the  case  of  an  absolute 
assignment  the  provision  will  not  be  necessary. 

{V)  It  is  usually  more  convenient  to  place  the  interpretation  clause  at  the 
beginning  of  the  instrument.    iSee  next  page. 
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I. 

ASSIGNMENT  of  Letters  Patent,  (a) 

Parties,  A.,  patentee,  hinafter  called  the  patentee,  wch 
expression  shall  include  his  exs,  ads,  and  assns,  where  the 
context  so  admits,  1 ;  B.,  dssignee,  hinafter  called  the 
assignee,  wch  expression,  d-c,  as  above,  2 ;  Recite  title  to 
patent,  p.  854, 855,  or  856 :  And  whas  the  patentee  has  agrd 
with  the  assignee  for  the  sale  to  him  of  the  sd  letters  patent 
and  the  exclusive  and  absolute  benefit  thof,  for  the  sum  of 

£ :  NOW  THIS  INDRE  WITNETH,  &c.,  assignmt 

of  patent,  p.  856  (6).     In  ^vtiness,  &c. 


I*WM.  L 


n. 

ASSIGNMENT  of  Right  of  an  Inventob  to  Patent    prm.  ir. 
the  Invention  in  Foreign   Countries.     Varia- 
tions,  where  the  Assignment  extendi  to  sxtbsequent 
Improvements  patented. 

Parties,  A.,  inventor,  hinafter  called  the  patentee,  wch 
expression  shall  include  his  exs,  ads,  and  assns,  where  the 
context  so  requires  or  admits,  1 ;  B.,  assignee,  hinafter 
called  the  assignee,  wch  expression,  &c.,  as  above,  2 ;  Recite  Recitals. 

(a)  This  mast  be  registered  under  46  &  47  Vic.  c.  67,  s.  23. 

(V)  As  to  the  right  of  an  assignee  to  an  account  of  profits  from  a  licensee. 
Bee  Bergmarm  y.  MacMillan^  17  Ch.  D.  423  ;  as  to  the  liability  of  an 
assignee  with  notice  nnder  covenants  with  the  original  patentee  contained 
in  an  intermediate  assignment,  see  Wrrdtrmann  v.  Sort  it  S  Oin&ralf 
tTEUctricUe,  19  Ch.  D.  246. 
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PRio.  n. 

Agree- 
ment. 


Wit- 
ncsseth. 


Assign- 
ment of 
right  to 
obtain 
patents 
abroad. 


Habendum 
to  assignee. 

Mutual 
coTenants. 


Patentee 
to  furnish 
BiMcifica- 
tion. 


ffrant  of  letters  patent  in  the  United  Kingdcnny  p.  854,  or  865  : 
And  whas  it  has  been  agrd  between  the  pties  hto  that  the 
assignee  shall  have  the  right  of  procurg  patents  or  other 
like  privileges  for  using  the  sd  invention  in  the  countries  of, 
&c.,  or  in  such  of  them  or  such  pts  thof  resply  as  he  shall 
think  fit.  upon  the  terms  and  in  th'e  mner  hin^  expd.  and 
that  the  sole  right  of  obtaing  such  patents  or  privileges  and  all 
the  rights  and  intt  of  the  patentee  to  and  in  the  sd  invention 
and  the  use  thof  in  the  sevl  counties  afsd,  shall  accdly  be 
assned  to  the  assignee  in  mner  hinafter  appearg :  NOW 
THIS  INDRE  WITNETH  that  in  psuance,  &c.,  conson, 
rect,  and  in  conson  of  the  covts  and  agreemts  on  the  pt  of 
the  assignee  hinafter  contd,  the  patentee,  aa  beneficial  owner 
{see  p.  356,  note),  doth  hby  grant  and  assn  unto  the  assignee, 
The  full  and  exclusive  right  in  the  name  and  as  the 
attorney  (a)  of  the  patentee,  or  orwise,  as  the  case  may  re- 
quire, but  at  the  cost  of  the  assignee,  to  apply  for  and  obtain 
patents  or  other  like  grants  or  instrumts  for  vestg  in  the 
assignee,  or  in  such  other  pson  or  psons  as  he  shall  think 
fit,  the  sole  and  exclusive  right  and  privilege  of  makg,  using, 
exercisg,  and  vendg  the  sd  invention  in  the  sd  sevl  countries 
of,  &c.  resply,  or  any  of  them  or  any  pt  thof  resply.  And 
ALSO  all  the  right  and  power  of  the  patentee  as  such  inventor 
as  afsd  or  orwise,  to  work,  use,  exercise,  and  vend  the  sd 
invention  and  every  pt  thof  in  the  sd  sevl  countries  resply, 
and  every  pt  thof  resply.  To  hold  the  same  Unto  the 
assignee  for  his  absolute  use  and  benefit :  And  each  of  them 
the  patentee  and  assignee  so  far  as  the  covts  and  agreemts 
hinafter  contd  are  or  ought  to  be  pformed  or  observed  by 
him  and  psons  claimg  under  him  doth  hby  covt  with  the 
other  of  them,  in  mner  foUowg  (that  is  to  say) : — 

1.  The  patentee  shall  forthwith  fiimish  to  the  assignee 
a  true  and  correct  copy  of  the  specificon  of  the  sd  invention 
as  filed  or  about  to  be  filed,  and  also  shall  forthwith  enable 


(a)  Ab  this  power  of  attorney  is  to  be  osed  in  foreign  conntries  it  seems 
doubtful  whether  it  could  be  made  irrevocable  under  the  Conv.  Act,  1882, 
8.  8,  see  p.  31,  note« 
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the  assignee  to  prepare  a  full  and  perfect  description  of  the  ^"°-  "« 
sd  invention  and  the  mode  of  workg  the  same,  so  as  to  enable 
him  to  obtain  good  and  valid  patents,  grants,  or  instmmts, 
vestg  in  him  the  exclusive  right  and  privilege  of  makg, 
using,  and  exercisg  the  sd  invention  and  every  pt  thof,  in 
the  sd  sevl  countries  of or  any  of  them. 

[2.  PcUentee  to  eommunicate  further  improvmts  to  OMiignee,  PatentM 
p.  869,  mutatis  mutandis,  saying,  "  do  every  act  wch  may  be  muniaita 
necy  or  convenient  for  enablg  him  to  obtain  the  rights  and  improve- 
privileges  afsd  in  the  sd  sevl  countries,  and  to  procure 
patents,  grants,  or  other  instmmts  in  such  respive  countries, 
or  any  pt  thof  resply,  for  vestg  the  exclusive  right  thto  in 
him,  or  in  such  other  pson  or  psons  as  he  may  appoint  for 
his  absolute  benefit."] 

8.  In  case  any  such  patent,  grant,  or  instrumt  as  afsd.  Patentee 
for  securg  the  rights  and  privileges  afsd  in  any  of  the  sd  foi^^ 
countries,  shall  be  granted  or  made  to  or  in  favour  of  the  i»*f *»*«  *« 

assignee. 

patentee,  then  and  in  every  such  case  he  shall  forthwith  or 
at  any  time  thrafter  upon  the  request  and  at  the  cost  of  the 
assignee,  transfer  such  patent,  grant,  or  instrument,  and  all 
the  benefit  thof,  unto  the  assignee,  or  as  he  may  direct,  and 
in  the  meantime  shall  stand  possed  thof  in  trust  for  him. 

4.  The  patentee  shall  also  at  anytime,  upon  the  request  Patentee 
and  at  the  costs  of  the  assignee,  exte  and  do  every  instrumt,  ©b^nfng" 
act,  and  thing,  wch  may  be  necy  or  convenient  for  the  ppose  foreign 
of  enablg  him  to  obtain  every  or  any  such  patent,  grant,  or 
instrumt  as  afsd,  and  the  full  benefit  of  all  the  rights,  privi- 
leges, and  premes  hinbfe  assigned  or  transferred  to  him,  or 
agrd  so  to  be. 

6.  The  assignee  shall  be  entld  to  and  have  full  power  to  Assignee 
dispose  of,  or  deal  with,  all  the  patents,  grants,  instmmts,  J^hte  of 
and  premes  so  assned,  or  transferred,  or  agrd  so  to  be,  as  absolute 
the  sole  and  absolute  owner  and  owners  thof  resply  witht 
being  subjt  to  any  control  or  interferce  whatsr  of  or  by  the 
patentee. 

6.  The  assignee  shall  pay  to  the  patentee  a  moiety  of  all  Assignee 
the  net  gains  and  profits  wch  the  assignee  shall  at  any  time  moiei^  of 
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nmo.  n.  or  times  hrafter  obtain  or  rece  from  or  by  means  of  suoh 
net  profits  patents,  grants,  or  instromts  as  afsd,  or  such  of  them  as 
to  patentee,  ghjl  or  may  be  obtd  from  or  by  means  of  the  sd  invention 
[or  improyemts],  or  any  sales  or  licences,  or  other  disposons 
of  or  dealgs  with  the  same  [(whether  for  the  sd  invention  or 
any  such  improvemts  as  afsd)],  iifter  paying  and  dedactg  all 
costs,  charges,  losses,  damages  and  expses  whatsr,  wch  the 
assignee  may  pay  or  incur  in  or  about  the  obtaing  or 
procurg,  or  endeavourg  to  obtain  or  procure,  such  patents, 
grants  and  instrumts,  or  any  of  them,  or  in  or  about  bringing 
the  sd  invention,  or  any  pt  thof  [or  any  such  improvemts  as 
afsd],  into  use  in  the  sd  sevl  countries,  or  any  of  them,  or 
in  or  about  any  such  sales,  licences,  or  other  disposons  or 

dealgs  as  afsd,  togr  with  intt  at  the  rate  of per  cent. 

per  annum  upon  such  costs,  chges,  losses,  damages,  and 
expses  resply,  from  the  time  of  the  paymt  thof:  And  shall, 
on  the  Slst  day  of  December  in  each  yr,  when  the  amt  of 
such  net  gains  and  profits  as  afsd,  in  the  hands  of  the 
assignee  and  not  previously  accted  for  and  divided,  shall 

amt  to  the  sum  of  £ or  upwards,  or  within days 

thrafter,  pay  over  one  moiety  of  such  amt  to  the  patentee. 
Agree-  7^  Xhe  ASSIGNEE  will  usc  his  bcst  eudcavours  to  obtain 

meat  to  be  •  n 

avoided  if  such  patents  or  other  like  grants  and  instrumts  as  afsd,  and 
fcaktT  ^  work,  use,  exercise,  and  vend  the  sd  invention  and  every 
obtain  pt  thof  in  the  sd  sevl  countries,  and  in  the  event  of  the 
^  work      failure  of  the  assignee  to  obtain  such  patent  or  other  like 

the  inren-  grant  or  instrumt  as  afsd  in  any  country  before  the day 

of ,  or  to  work,  use,  exercise  and  vend  the  sd  invention 

in  any  country  for  any  continuous  period  of  [one  yr],  then 
and  in  every  such  case  these  psnts  shall  cease  to  have  any 
effect  as  regards  such  country. 
Assignee  8.  The  ASSIGNEE  shall  keep  true  and  correct  accts  of  all 
aoco^s  ^^^^  rects  and  disbursemts  as  afsd,  and  all  other  material 
parlars  relatg  to  the  premes,  and  at  any  time  on  demand 
furnish  to  the  patentee  a  copy  of  such  accts,  or  of  the 

(a)  As  to  the  necessity  for  such  a  proTision.  see  note  (  ^),  p.  .S67. 
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portion  or  portions  thof  not  previously  furnished  to  him,   '*"0'  «. 
and  permit  him  to  inspect  the  same  accts,  and  all  docnmts  in 
the  posson  or  power  of  the  assignee  relating  to  the  premes. 

9.  [Nothing  hrin  contd  shall  constitute  a  ptnp  between  ^"^  ^ 

_  ,  *  ment  not 

the  Sd  pties.j  to  eonsU- 

10.  Nothing  hinbfe  contd  shall  prejudice  or  affect  the  n«!iJi^6). 
right  of  the  patentee  to  his  sd  letters-patent  for  the  sd  PnMnt 
invention  in  the  United  Kingdom.    In  witness,  &c.  f*?"*  "®* 

°  '  to  be  pre- 

jndieed. 


AGREEMT  far  Sale  of  Patent,  (c)  fmc^h. 

AGREEMT  made  the day  of Between  A.  Partiee. 

of,  &c.,  hinafter  called  the  patentee,  of  the  one  pt,  and  B. 

carrying  on  business  as  at,  &c.,  hinafter  called  the 

assignee,  of  the  other  pt. 

1.  The  patentee  agrees  to  sell  and  the  assignee  agrees  Agreement 

to  purchase  the  patentee's  patent  for ,  dated,  &c.,  for  the  ^^^  ^^ 

sum  of  j6 pd  to  the  patentee  by  the  assignee  upon  the 

exon  of  this  agreemt,  the  rect  whof  is  hby  acknowed,  and 
the  further  paymts  hinafter  mentd. 

2.  The  assignee  shall  also  pay  to  the  patentee  during  Royalty. 
the  residue  of  the  term  of  the  sd  patent,  if  the  assignee  shall 

so  long  live  and  shall  continue  to  carry  on  the  afsd  business, 
the  sum  of  & for  every of  whatever  size  and  de- 
scription, manufactured  accdg  to  the  sd  patent,  wch  shall 
be  sold  by  the  assignee. 


Q>)  If  the  agreement  constitutes  in  law  a  partnership  (as  to  which  see 
cases  infray  p.  876,  note),  a  declaration  that  it  shall  not  so  operate  would  be 
nugatory. 

(jb)  This  should  be  registered  under  46  &  47  Yic.  c.  67,  s.  23.  As  to  the 
stamp,  see  the  Revenue  Act,  1889,  s.  15,  aboye,  p.  336,  note. 

K.B. — VOL,  ir.  B  B 
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»xM.  m,       8.  Thb  AGCT8  between  the  sd  pties  Bhall  be  settled  half* 

Accoimti.    yrly  on  the day  of ,  and  the day  of . 

Power  for       4,  If  THE  assignee  shall  discontinae  the  manufacture  of 

deter^e^ ^'  ®^^  ^^^  manufacture  and  sell  at  least in  any  one 

tgroement  yr,  commencg  on  the  day  of ,  the  patentee  shall 

notiiil-      ^^  ^t  liberty  by  notice  in  writg  given  to  the  assignee,  or 

^^^^i    left  at  his  usual  or  last  known  place  of  abode  in  England 

'  to  determine  this  agreemt,  and  the  sd  patent  shall  thrupon 

revert  to  and  become  the  absolute  ppty  of  the  patentee. 

6.  Pravons  as  to  infringemt,  p.  860. 

If  patent        6.  If  THE  sd  letters-patent  shall  be  judicially  determined 

j^reement  ^o  be  invalid  then  these  psnts  shall  thenceforth  become  void 

to  be  in-     but  witht  prejudice  to  the  right  of  the  patentee  to  recover 

any  moys  then  due  to  him  hrunder. 
On  retire-       7.  If  THE  ASSIGNEE  shall,  before  the  expiron  of  the  term 
dntl^o'f     ^^  ^^  ^^  patent,  retire  from  the  afsd  business  or  die,  he,  or 

aKignee,     his  repves,  shall  within  months  after  such  retu*emt  or 

to  water'  death,  at  his  or  their  own  expse,  cause  or  procure  his 
into  similar  successor  in  the  sd  business  to  enter  into  a  similar  agreemt 
with  the  patentee  for  the  paymt  to  him  during  the  residue 
of  the  sd  term  of  the  sd  sum  of on  all  manu- 
factured accdg  to  the  sd  patent,  wch  shall  be  sold  by  such 
successor,  with  a  similar  provo  for  the  event  of  such  suc- 
cessor dying  or  retirg  from  the  sd  business :  And  in  default 
of  such  substituted  agreemt  being  entered  into  within  the 
time  afsd  this  psnt  agreemt  shall  become  void,  but  witht 
prejudice  to  the  right  of  the  patentee  to  retain  any  moys 
then  already  pd  to  him  and  to  rece  any  moys  then  due  to 
him  hrunder  :  And  the  sd  patent  shall  thrupon  revert  to  and 
become  the  absolute  ppty  of  the  patentee.     In  witness,  &c. 

(tf)  Seep.  S57,  note  (/). 
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IV. 

AGREEMENT  for  Sale  of  Patent    Rights  where  iwnr. 
the  Patent  ha%    been    applied  for  hut  not  tet 

6BANTED  (b). 

AGREEMT  made  the day  of Between  A.,  of,  Pftrtiei. 

&c«y  hinafter  called  the  inventor,  of  the  one  pt,  and  B., 

carrying  on  business  as ,  at,  &c.,  hinafter  called  the 

assignee,  of  the  other  pt.    Recite  appliconfor  patent^  form  i. 
or  n.,  p.  854. 

1.  The  inventor  agrees  to  sell  and  the  assignee  agrees  to  Agreement 
pchse  all  the  rights  of  the  inventor  in  the  sd  invention,  and  ^^^  ■***' 
the  benefit  of  the  sd  applicon  and  premes,  and  of  any  letters 
patent  wch  shall  be  granted  in  psuance  thof.     Continue  as 

in    Prec,  IIL,    chuse  1,   saying,   "inventor"   instead  of 
"patentee.'*   ' 

2.  The  assignee  shall  also  pay  to  the  inventor  during  Royalty. 
the  term  of  such  patent,  <fc.,  as  in  Prec,  III.,  clause  2. 

8.  The  inventor  will  duly  take  all  necy  steps  for  obtaing  Agreement 
the  grant  to  himself  of  letters  patent  for  the  sd  invention,  g^^^  ^f^ 
and  will  assign  the  sd  patent  when  granted  to  the  assignee,  P^^^nt. 
and  do  all  other  acts  and  things  necy  for  vestg  the  same  in 
him.     Continue  as  in  Prec.  III.,  saying  "inventor,"  instead 
of"  patentee,"  and  "such  patent"  instead  of  "the  sd  patent." 


V. 

MORTGAGE  of  Letters  Patent  (c).  n^. 

Parties,  A.,  hinafter  called  the  mtgor,  wch  expression  Partiea. 
shall  include  his  exs,  ads,  and  assns,  where  the  context  so 

(3)  This  tLgreement  need  not  and  cannot  be  registered,  it  not  being  the 
practice  at  the  Patent  Office  to  register  any  docament  preceding  the  grant  of 
the  patent. 

(o)  To  be  registered  under  46  k  47  Vic.  c.  57,  s.  23. 

B  B  2 
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»Mc^T.   ftjmits,  1 ;  B.,  hinafter  called  the  mtgee,  wch  expression,  &c., 
Eeeiuli.     a$  above,  2 ;  Recite  the  grant  of  Utten  patent,  p.  854,  or  866 ; 
Agreemtfor  loan,  p.  1 ;  First  testatum  covt  for  paymt  ofppal 
and  inU  after  default  as  in  p.  72,  Prec.  I. ;    AND  THIS 
2^^       INDRE  ALSO  WITNETH  that  in  farther  psuance,  Ac., 
assignmt  of  letters  patent,  p.  856  (a) ;  Provo  for  redmon  of 
the  "  sd  invention,  letters  patent,  and  premes  hby  assned," 
CoTenAnt    p.  18,  form  H. :    Covt  by  mtgor,  that  he,  the  mtgor,  will 
PL^rto     V^J  ^6  ^<3^s  required  by  law  for  keepg  up  the  sd  patent  in 
v^j  'm>-     the  United  Kingdom,  at  least  two  calr  months  before  the 
expiron  of  the  prescribed  periods,  if  at  the  sd  respive  times 
mtent****  ^^^  ^^^  shall  remain  on  the  secy  of  these  psnts;  And 
from  in-     FURTHER  that  he,  the  mtgor,  will  from  time  to  time,  so  long 
menu.        ^  ^^7  ^^7  shall  remain  on  the  secy  of  these  psnts,  use  his 
best  endeavours  to  discover  any  infringemt  now  already,  or 
hrafter  to  be  made  of  the  sd  letters  patent  hby  mtged,  or 
any  extension  or  renewal  thof,  and  will  make  known  the 
same,  when  discovered,  to  the  mtgee,  and  wiU,  if  required 
in  writg  so  to  do  by  the  mtgee,  either  himself  take  legal 
pcdgs  for  the  ppose  of  stoppg  such  infringemt  or  in  case 
the  mtgee  shall  take  such  pcdgs,  will  do  everything  in  his 
power  for  the  ppose  of  renderg  the  same  effectual,  and  will, 
whether  such  pcdgs  be  effectual  or  not,  pay  on  demand  the 
costs  of  the  mtgee  relatg  thto  as  between  solor  and  client ; 
Power  for    And  FURTHER  that  in  case  the  mtgor  shall  neglect  or  refuse 
to^n^ie      ^^  make  the  paymts  afsd,  or  any  of  them,  it  shall  be  lawful 
w^ents,   fQj.  ^Q  mtgee  to  pay  the  same.  And  that  all  moys  or  expses 
charged  on  wch  shall  be  pd  or  incurred  by  the  mtgee  in  the  exercise  of 
premSw.^  any  of  the  powers  hinbfe  contd,  with  intt  for  the  same  at  the 

rate  of per  cent,  per  annum,  from  the  time  or  respive 

times  of  the  same  havg  been  pd  or  expended,  shall  be  repd 

by  the  mtgor  to  the  mtgee  on  demand,  and  in  the  meantime 

Power  for    shall  be  chged  upon  the  sd  premes  hby  mtged.     Provd 

BioruAffor  •'  ^ 

to  grant     ALWAYS,  and  it  is  hby  agrd  that  at  any  time  or  times  before 

lioencea 

until  de-       '  _ 

fault. 


(a)  Substitute  throughout  "mtgor"  and  "mtgee"  for  "patentee 

ftna  **  licensee  "  in  the  fonoa. 
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the  mtgee  shall  have  become  entled  to  exercise  the  power  of  ^**'-  ▼• 
sale  hinafter  contd  [vested  in  him  by  virtue  of  these  psnts,  and 
the  statute  in  that  behalf]  it  shall  be  lawful  for  the  mtgor, 
in  the  name  and  as  the  attorney  of  the  mtgee,  to  grant 
licences  for  the  use  of  the  sd  invention  and  letters  patent 
for  such  term  or  terms  of  yrs,  upon  such  condons  and  in 
such  mner  as  he  may  think  fit,  but  so  that  the  mtgor  shall 
not  be  authorised  to  enter  into  any  covts  in  the  name  of  the 
mtgee,  or  to  subject  him  to  any  psonal  liability,  and  so  that 
no  exclusive  licence  shall  be  granted  witht  the  consent  in 
writg  of  the  mtgee,  and  so  that  on  every  such  licence  there 
be  reserved  the  best  rent  or  royalty  that  can  conveniently  be 
obtained,  witht  takg  anything  in  the  nature  of  a  fine  or 
premium,  and  so  that  there  be  contd  in  every  such  licence  a 
power  to  the  mtgee  to  revoke  the  sd  licence  in  case  of  non- 
pformce  of  the  condons  thrin  contd,  and  on  non-paymt  of 
the  rents  or  royalties  thby  reserved,  and  so  that  the  licensee 
or  licensees  do  exte  a  counterpt  or  duplicate  throf,  and  do 
thby  covt  for  the  due  paymt  of  the  rents  or  royalties  thby 
reserved ;  Power  to  mtgee,  ''  at  any  time  or  times  after  he  Powet  for 
shall  have  become  entled  to  exercise  the  sd  power  of  sale,  to^^ST* 
to  grant,  licences  (whether  exclusive  or  absolute  or  unre-  licences 
stricted  or  not)  for  the  use  of  the  sd  invention  and  letters  fault  ^ 
patent  for  such  term  or  terms  of  yrs,  upon  such  condons, 
and  in  such  mner  as  he  may  think  fit,  and  in  conson  of  a 
sum  or  sums  in  gross,  or  any  rents  or  royalties  or  orwise  "  ; 
\Power  of  sale,  p.  28,  form  ii.,  mutatis  mutandis,  unless  Power  of 
omitted  in  relice  on  the  statute,  see  p.  22,  note,  extendg  the 
tnists  of  sale  moys  to,  ''  any  gross  sum  or  sums,  rents,  or 
royalties  reced  upon  the  grantg  or  in  respt  of  any  licence  or 
licences";]  mtgee' s  indemnity  clause,  p.  61.    In  witness, &c. 
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VI. 

LICENCE  to  Use  Letters  Patent,  tcith  Vabiations 
for  an  Exclusive  or  Kestrictbd  Licence,  and  for 
the  Licensees  being  Partners  or  a  Company  (a). 

Parties,  A.,  patentee  (hinafter  called  the  patentee,  wch 
expression  shall  include  his  exs,  ads,  and  assns,  unless  such 
constron  is  excluded  by  the  context  or  is  orwise  inconsistent 

with  the  provons  hrin  contd),  1 ;  B.,  [and  C.,]  or,  "  the 

Co  Ld,"  2.  Recite  A.^s  title  to  patent :  And  whas  the 
patentee  has  agrd  with  the  sd  B.,  [and  C.J  or,  **  the  sd 
Co,"  to  grant  him  [them]  a  licence  to  use  and  vend  the  sd 
invention  [to  the  extent  and  subjt  to  the  restrons,  covts, 
and  agreemts,  and]  upon  the  terms  hinafter  expd  and  contd : 
NOW  THIS  INDRE  WITNETH  that  in  psuance  of  the 

sd  agreemt,  and  in  conson  of  the  [sum  of  £ now  pd  by 

the  sd  B.,  [and  C.,] or,  "the  sd  Co,"  to  the  sd  patentee  (the 
rect  whof  is  hby  acknowed)  and  of  the  rent  and]  royalties  or 
sums  hinafter  reserved  or  made  payable  to  the  patentee 
[and  of  the  covts  and  agreemts  on  the  pt  of  the  sd  B.,  [and 
C.,]  or,  **  the  sd  Co,"  hinafter  contd,]  the  patentee  doth 
hby  (b)  grant  unto  the  sd  B.,  his  exs,  ads,  and  [permitted] 
assns  (c),  or,  '*  the  sd  B.  and  C,  and  the  survor  of  them, 
and  the  exs  or  ads  of  such  survor,  their  or  his  ptners  or 
ptner  for  the  time  being  and  [permitted]  assns  '*  (c),  or, 


(a)  This  should  be  registered  under  46  &  47  Vic.  c  58,  s.  23.  An  exclu- 
sive licence  does  not  amount  to  a  grant  of  the  patent,  and  giyes  the  licensee 
no  right  to  sue  in  his  own  name  for  infringement,  except  against  persons 
having  notice  of  the  licence  ;  Meap  v.  Hartley,  42  Ch.  D.  461.  The  pro- 
vision enabling  the  licensee  to  use  the  patentee's  name  is  of  course  fi  no 
avail  against  persons  infringing  under  licence  from  the  patentee. 

(&)  As  to  covenants  for  title,  see  p.  356,  note. 

(r)  If  the  licence  is  not  to  be  transmissible  on  the  licensee's  death,  omit 

the  words  *'  exs,  ads."     If  it  is  not  to  be  assignable,  omit  **  assns  "  ; 
and  if  it  is  to  be  assignable  only  with  the  consent  of  the  patentee,  insert 

'*  permitted." 
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**  the  sd  Co  and  their  [permitted]  assns  "  (d),  (all  of  whom  ^**°-  ^- 
are  hinafter  incladed  in  the  expression  the  licensee[8]» 
unless  snch  constron  is  excluded  by  the  context  or  is  orwise 
inconsistent  with  the  provons  hrin  contd,)  continue  grant  of 
licence,  p.  857,  form  x.  or  xi. ;  And  it  is  hby  mutually  Mutiud 
covted  and  agrd  between  and  by  the  sd  respive  pties  hto  [and  ~^''*"**- 
so  that  the  liability  of  the  sd  B.  and  C.  hrunder  shall  be  jt 
and  sevlj  as  follows,  namely:  Insert  such  of  the  clauses  foUowg  CUuaeB. 
CM  mc^  he  appropriate  in  nunibered  paragraphs,  with  the  necy 
verbal  alteronsfor  the  caseof  sevl  licensees  or  a  Co : — Govt  to 
pay  rent  and  royalties,  p.  867 ;  Licensee  to  keep  a^cts  and 
permit  inspon,  p.  858 ;  Licensee  to  furnish  accts  half-yrly  and 
verify  same,  p.  868 ;  To  affix  labels,  form  xv.  or  xvi.,  p.  868 ; 
Power  to  patentee  to  inspect  factories,  p.  869 ;  Licensee  (e) 
not  to  use  invention  orwise  than  accdg  to  licence,  p.  869; 
Patentee  to  give  licensee  assistce,  p.  869 ;  Patentee  to  commu" 
nicate  improvemts  to  Aim,  p.  869  ;  Provons  as  to  infringemts, 
p.  860  (/) ;  Licensee  not  to  dispute  validity  of  patent,  p.  860 ; 
Licensee  not  to  assn  or  grant  sub-licences,  p.  861;  Patentee  (g) 
not  to  use  invention  or  grant  other  licences,  p.  861 ;  [^Power 
to  either  pty  to  determine  licence,  p.  861 ;]  Power  to  determine 
licence  on  nonpaymt  of  royalties,  dc,  p.  861 ;  Power  (g)  to 
patentee  to  determine  licence  if  not  worked,  p.  862 ;  {Power  (A) 
to  patentee  to  determine  licence  if  it  becomes  vested  in  more 
thnn  one  pson,  p.  862 ;]  {Provo  (i)  determg  licence  on  death 
of  licensee,  p.  862  ;]  Provon  as  to  fees,  p.  862 ;  [Govts  for 
title  by  A.,  -p.  862 ;]  [Reservon  of  right  to  patentee  to 
grant  other  licences,  p.  868 ;]  Arbitron  clause,  p.  864.    In 

WITNESS,  &c. 


(<Q  See  note  (o),  preceding  page. 

(e)  This  clause  will  be  omitted  in  an  ezclaBiye  licence. 

(/)  See  note  (a\  last  page. 

(^)  This  clause  will  be  inserted  if  the  licence  is  exclusive. 

(Jt)  This  clause  will,  of  course,  be  omitted  if  the  licence  is  not  transmis- 
sible, or  is  granted  to  two  or  more. 

(t)  This  clause  will,  of  course,  be  inserted  only  if  the  licence  is  not  to  he 
tninsmissible  on  the  death  of  the  licensee. 
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PBiic.  viL  LICENCE  {not  exclusive)  by  Deed  Poll  to  Use  a 

Patent  in  consideration  of  a  Sum  paid  down.    A 

short  form  (a). 

KNOW  ALL  MEN  BY  THESE  PSNTS  that  I,  A., 

patentee,  of,  &c.,  do  hby  in  conson  of  the  sum  of  £ now 

pd  to  me  by  B.,  of,  &c.,  the  rect  whof  I  do  hby  acknowe, 
give  liberty  and  licence  to  the  sd  B.  to  make,  use,  exercise, 
and  vend  the  invention  mentd  or  referred  to  in  certain 
letters  patent  granted  to  me  under  the  great  seal  of  the 

United  Kingdom,  bearg  date  the day  of for  the 

term  of  yrs  from  the   date  hrof,  but  not  so  as  to 

warrant  the  origl  validity  of  the  sd  letters  patent.     In 

WITNESS,  &c. 


vm. 

PMC.  vni.  AGREEMENT  for  Working  a  Patent  (6). 

Parties.  AGREE  MT  made  this day  of Between  A.,  of, 

Recital       &c.,  of  the  one  pt,  and  B.,  of,  &c.,  of  the  other  pt:  Recital 
to*^*te  t    ofapplicon  for  patent,  form  i.  or  n,,  p.  854;  And  whas  the 

and  agree-  sd  A.  has  expended  the  sum  of  £ in  takg  such  steps  as 

ment.  afsd,  and  manufacture  specimens  of  articles  formg  the  subjt 
of  the  sd  inveBtion,  L  orwise  testg  the  same.  Ind  with  a 
view  to  promote  the  success  thof,  and  obtain  letters  patent, 

(a)  This  should  be  registered  under  46  &  47  Vic.  c.  57,  B.  23.  As  to  the 
effect  of  a  licence,  see  p.  374,  note  {a), 

(i)  This  should  be  registered  pursuant  to  46  &  47  Vic  c.  57,  s.  23,  as  soon 
as  the  patent  is  completed.  It  is  oonceiycd  that  this  agreement  creates  a 
partnership,  see  Pooley  y.  Driver^  5  Ch.  D.  458  ;  Eob  parte  T^snnant,  6  Ch. 
D.  303  ;  Ex  parte  Delhassff  7  Ch.  D.  511  ;  Moore  v.  Dawn,  11  Ch.  D.  261. 
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he  has  requested  the  sd  B.  to  enter  into  the  aiTangemts  '*|J^*"* 
hinafter  expd :  NOW  IT  IS  AGBD  as  follows,  viz  :—  Agree- 

^  meni. 

1.  The  sd  B.  shall  expend  a  further  sum  of  £ in  or  Ab  to  ex- 

towards  testg  and  perfectg  the  sd  invention,  and  obtaing  J^^n' 
letters  patent  for  the  same,  includg  the  costs  of  and  relatg  and  patent* 
to  this  agreemt,  and  each  of  the  sd  pties  shall  bear  and  pay  "^' 
one-half  of  any  further  expses  in  addon  to  the  sd  last-mentd 

sum  of  £ wch  may  be  incurred  in  testg  and  perfectg 

such  invention,  and  obtaing  the  grant  of  or  keepg  up  such 
letters  patent,  and  assigng  the  same  as  hinafter  mentd, 
provd  that  the  sd  B.  shall  not  be  under  any  obligon  to 

advce  a  larger  sum  in  the  whole  than  £ in  respt  of  the 

expses  hinbfe  mentd. 

2.  The  sd  A.  in  conson  of  the  paymts  agrd  to  be  made  Inventor 
by  the  sd  B.  as  afsd,  shall  use  his  best  endeavours  to  perfect  let^^^ 
the  sd  invention  and  to  obtain  the  grant  of  the  sd  letters  patent  and 
patent  in  his  own  name,  and  shall,  whenever  required  after  in  paHios 
the  arant£[  of  such  letters  patent,  assn  the  same,  togr  with  ?■  *•«*«**■ 

^^^  1I.1  i.  ^  common. 

all  benefits  to  be  derived  from  the  same  or  from  the  sd 
invention,  and  all  improvemts  hrafter  to  be  made  by  the  sd 
pties  or  either  of  them  thrin,  or  in  the  mode  of  makg  the 
articles  wch  are  the  subjt  thof,  so  that  the  same  premes 
may  be  legally  and  beneficially  vested  in  the  sd  pties  hto  as 
tenants  in  common  in  the  shares  foUowg,  namely,  the  sd  A. 

shares,  and  the  sd  B. shares,  and  the  sd  pties  hto 

shall  as  well  before  as  after  the  sd  assnmt  be  entled  to  the 
same  premes  in  the  shares  last  afsd. 

8.  In  case  it  shall  appear  to  the  sd  pties  advisable  to  Shares  in 
work  the  sd  patent,  each  of  them  shall  advce  and  contribute  ™^  jg 
one  moiety  of  all  moys  wch  may  be  required  for  workg  the  to  be  ad- 
same,  and  of  all  costs  and  expses  of  protectg  and  defendg 
the  same  from  infringemt  or  orwise,  but  any  expses  of 
obtaing  renewals  or  extensions  of  the  sd  letters  patent,  or 
obtaing  letters  patent  for  any  such  improvemt  as  afsd  shall 
be  borne  by  the  sd  pties  in  the  proportions  in  wch  they  are 
to  be  intted  in  the  same  as  afsd. 
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being 
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Attention 
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Neither 
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grant 
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without 
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4.  All  advcks  and  pajmts  made  and  to  be  made  by  the 
sd  pties  resply  in  respt  of  the  sd  invention  and  premes 
(includg  the  preliminary  expses  of  obtaing  the  sd  letters 
patent,  and  testg  and  perfectg  the  sd  invention),  shall  be 

repd  to  them  with  intt  at  £ per  cent,  per  annum  out  of 

the  proceeds  to  be  derived  from  time  to  time  from  the  sd 
invention  and  premes  (includg  the  royalties  and  moys  to  be 
reed  in  respt  of  licences,  or  for  the  sale  of  the  sd  patent  and 
premes),  and  the  balce  of  such  proceeds  after  repaymt  of 
the  sd  advces  with  intt  and  the  expses  of  worls:g  the  sd 
patent  and  premes,  shall,  during  the  continuce  of  the 
arrangemt  hby  entered  into  for  workg  the  sd  patent,  be 
divided  between  the  sd  pties  in  the  proportions  in  wch  they 
are  to  be  intted  in  the  sd  patent  and  premes  as  afsd. 

6.  In  case  it  shall  be  determined  not  to  work  the  sd  in- 
vention and  premes,  or  in  case  the  proceeds  thof  shall  not 
suffice  for  the  repaymt  of  the  sd  advces  with  intt  as  afsd, 
neither  of  the  sd  pties  shall  have  any  claim  agst  the  other  of 
them  in  respt  of  such  advces  and  intt :  Pbovd  always  that 
in  case  either  pty  shall  at  any  time  make  advces  in  excess  of 
the  proportion  ii  wch  he  is  bound  to  contribute  towards  the 
expses  and  paymts  afsd,  he  shall  be  entled  to  recover  a 
moiety  of  such  excess  from  the  other  of  the  sd  pties  with 
intt  at  the  rate  afsd,  and  such  moiety  and  intt  shall  be  a 
chge  upon  the  share  and  intt  of  such  other  pty  in  the  sd 
patent  and  premes. 

6.  The  sd  A.  shall  give  as  much  time  and  attention  as 
may  be  necy  for  workg  and  developg  the  sd  invention,  and 
shall  use  his  best  endeavours  to  promote  the  success  thof, 
but  the  sd  B.  shall  not  be  bound  to  devote  more  time  and 
attention  thto  than  he  shall  think  fit. 

7.  During  the  continuce  of  the  arrangemt  hby  made  for 
workg  the  sd  patent  and  premes,  neither  of  the  sd  pties 
shall,  witht  the  consent  of  the  other  of  them,  grant  any 
licence  for  workg  the  sd  patent  and  premes,  or  sell  or  dis- 
pose of  his  share  or  intt  in  the  same,  or  make  any  paymt,  or 
incur  any  expses,  debts,  or  liabilities  in  respt  of  the  premes, 
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and  in  case  any  paymt^  debt,  or  liability  shall  be  so  made  or  '^■^-  ^^™* 
incurred  witht  such  consent,  the  same  shall  be  deemed  to  be 
made  or  incurred  on  the  septe  and  individual  acct  of  the 
pty  makg  or  incurrg  the  same,  and  shall  be  borne  by  him 
exclusively,  and  the  other  of  the  sd  pties  shall  be  indemnified 
by  him  in  respt  of  the  same. 

8.  The  sd  patent  and  premes  shall  be  worked,  and  the  AoooohIb. 
business  thof  carried  on  in  the  name  of  the  sd  A.  as  patentee, 

and  pper  accts  shall  be  kept  by  hijn  of  all  paymts  made,  and 
moys  reced,  and  liabilities  incurred  in  respt  thof,  and  of  all 
other  transons  relatg  thto,  and  all  moys  reced  in  respt  of 
the  premes  shall  be  pd  into  a  bank  to  an  acct  to  be  kept  in 
the  jt  names  of  the  sd  pties,  and  shall  not  be  pd  out  except 
upon  the  jt  cheque  of  both  pties.  The  books  of  acct  and 
other  documts  relatg  to  the  sd  patent  and  premes  shall  be 
kept  in  the  custody  of  the  sd  A.,  at  his  office,  or  such  other 
place  in  London  as  he  may  think  fit,  but  so  that  the  sd  B. 
may  at  any  time  have  access  to  the  same.  The  accts  relatg 
to  the  sd  patent  and  premes  shall  be  made  up  and  balced 

half-yrly  on  the day  of and daj'  of ,  or 

oftener  if  the  sd  pties  shall  so  agree. 

9.  The  arbangemt  hby  entered  into  for  workg  the  sd  Duration  of 
patent  and  premes  shall  remain  in  force  imtil  the  expiron  of  ^t^d 
the  term  of  the  sd  letters  patent,  or  of  any  renewal  orP^*^®'*® 

determine. 

extension  thof,  or  any  further  letters  patent  to  be  obtained 
for  any  such  improvemts  as  afsd,  in  case  both  the  sd  pties 
shall  so  long  live,  but  subjt  to  the  right  of  either  pty  to 
determine  the  sd  arrangemt  at  the  expiron  of  the  first  seven 
yrs  from  the  date  hrof  on  givg  three  calr  months'  previous 
notice  in  writg  to  the  other  of  them,  and  in  the  event  of  the 
sd  arrangemt  being  determined  by  the  death  of  either  pty  or 
by  notice  as  afsd,  the  sd  letters  patent,  and  any  extension 
or  renewal  thof,  and  any  such  further  letters  patent  as  afisd, 
and  the  royalties  or  other  proceeds  to  be  thenceforth  derived 
from  any  licences  granted  previously  to  such  determinon 
shall  belong  to  the  sd  pties,  or  their  respive  exs,  ads,  or 
assns,  in  the  shares  afsd,  but  each  of  the  sd  pties,  his  exs, 


380  PATENTS. 

pftio.  Tin.  adg^  or  assDs,  shall  thenceforth  be  entled  to  work  and  use 
the  sd  invention  and  premes,  and  to  grant  licences  (not 
being  exclusiye  licences)  for  workg  and  using  the  same 
witht  being  liable  to  acct  to  the  other  of  such  pties,  his  exs, 
ads,  or  assns,  for  the  profits  or  royalties  to  be  derived  from 
the  same. 
ProTiBion  10.  Pbovd  ALWAYS  that  in  casc  at  any  time  before  the  sd 
^t^^^^  arrangemt  for  workg  the  sd  patent  and  premes  shall  have 
sires  to  heeu  determined  in  mner  afsd  either  o£  the  sd  pties  shall  be 
of  opinion  that  the  same  is  not  likely  to  prove  remunerative, 
and  shall  be  desirous  of  abandong  the  same,  but  the  other  of 
the  sd  pties  shall  desire  to  work,  or  continue  the  workg  of 
the  same,  the  sd  first-mentd  pty  may,  by  notice  in  writg  to 
the  other  pty,  declare  his  intention  of  abandong  the  same, 
and  the  arrangemt  hby  made  for  workg  the  same  shall 
thrupon  cease,  and  the  pty  givg  such  notice  shall  not  be 
under  any  further  liability  in  respt  of  the  expses  of  workg 
the  sd  patent,  or  orwise  howsr  in  respt  of  the  premes  (save 
as  hinafter  mentd),  and  the  sd  patent  and  premes,  and  the 
profits  and  proceeds  (if  any)  thof,  shall  thenceforth  be  the 
absolute  and  sole  ppty  of  the  pty  to  whom  such  notice  as 
afsd  shall  be  given,  and  such  assignmts  and  acts  shall  be 
exted  and  done  as  shall  be  necy  for  vestg  the  same  in  him 
accdly ;  Provd  always,  that  in  case  any  proceeds  shall  at 
any  time  thrafter  be  derived  from  the  sd  patent  and  premes, 
whether  by  means  of  the  workg  thof  or  of  licences,  or  the 
sale  thof,  then  the  pty  givg  such  notice  shall  be  entled  to  be 
repd  out  of  such  proceeds  the  amt  of  the  advces  or  pajmts 
wch  shall  have  been  made  by  him  for  any  of  the  pposes  afsd, 
and  wch  shall  not  previously  have  been  repd,  with  intt  at 
the  rate  afsd,  rateably  with  the  amt  wch  shall  for  the  time 
being  have  been  advced  or  pd  by  the  other  pty  for  such 
pposes,  and  shall  not  have  been  repd,  with  intt  thron  as 
afsd,  but  shall  have  no  psonal  claim  agst  such  other  pty  in 
respt  of  such  advces  or  paymts,  except  so  far  as  such  pro- 
ceeds  as  afsd  shall  suffice  for  the  repaymt  thof  as  a&d. 
Provd  that  in  case  the  moys  advced  by  either  pty  previously 
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to  the  sd  notice  shall  exceed  the  prop3rtion  wch  he  shall  »>^  ▼'"• 
have  been  bound  to  contribute  as  afsd,  one  moiety  of  such 
excess  shall,  in  any  eyent,  be  repd  to  him  with  intt  by  the 
other  pty. 

11*  The  mention  in  thisagreemt  of  either  of  the  sd  pties  interpie- 
hto  by  name,  or  orwise,  shall  be  deemed  to  include  his  exs,  ^^^'^ 
ads,  and  assns,  unless  orwise  inconsistent  with  the  terms 
and  proYons  hrof.    As  wrrNESs,  &c. 
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FKMjri.    vii-tue  of  the  powers  of  the  Settled  Land  Act,  1882,  has 

entered  into  a  contract  for  the  sale  of  the  hereds  hhy  reled : 

Agreement  And  whas  in  order  to  enable  the  sd  A.  to  carry  the  sd  sale 

portions      uito  effect,  he  has  requested  the  sd  B.,  C,  and  D.,  and  also 

and  mort-   ^^  ^^  p^  j^^  Q.,  to  rele  the  same  hereds  from  the  sd  sum 

of  £ so  chged  for  portions  as  afsd,  and  the  intt  thron, 

and  from  the  sum  of  £ so  due  as  afsd  for  ppal  and  intt 

on  the  sd  mtge,  wch  they  have  resply  agrd  to  do,  being 

satisfied  that  the  residue  of  the  hereds  on  wch  the  sd 

portions  and  mtge  debt  are  resply  chged  are  a  sufft  secy  for 

Mortgagees  the  Same,  and  the  intt  thron  resply  (a) :  And  whas  the  sd 

tees  to       li-  and  M.  have  agrd,  at  the  request  of  the  sd  A«,  and  by  the 

join.  diron  of  the  sd  B.,  C,  and  D.,  and  the  sd  P.  and  Q.  have 

agrd,  at  the  request  of  the  sd  A.,  to  make  such  surrenders 

of  the  hereds  so  agrd  to  be  sold  as  afsd  as  are  hinafter 

Wit.  contd :  NOW  THIS  INDRE  WITNETH  that  in  psuance 

of  the  sd  agreemt,  and  in  conson  of  the  premes,  they  the  sd 

B.,  C,  and  D.,  as  mtgees  (b),  at  the  request  of  the  sd  A.,  do, 

Beiease  of  and  each  of  them  doth,  hby  rele  All  and  singb  the 

portions,  j^^  hereds  specified  in  the  schdle  hto  from  the  sd  sum  so 
chged  for  the  portions  of  the  younger  chn  of  the  sd  K.  as 
afsd,  and  from  all  intt  for  the  same.  And  from  all  actions, 
pcdgs,  claims,  and  demands,  in  respt  thof,  or  of  any  pt  thof, 
resply,  or  for  or  in  respt  of  anything  in  anywise  relatg  to 
Surrender  the  premes.  Further  Testatum^  They  the  sd  L.  and  M., 
term.  ft8  trees  (b),  at  the  request  of  the  sd  A.,  and  by  the  diron  of 
the  sd  B.,  C,  and  D.,  do,  and  each  of  them  doth,  hby 
surrender  unto  the  sd  A.  and  his  assns.  All  and  singb  the 

sd and  hereds  specified  in  the  sd  schdle  hto.  To  the 

intent  that  the  sd  term  of  yrs  may  merge  and  be 

absolutely  extinguished  in  the  freehd  and  inhance  of  the  sd 
premes.  Further  Testatum,  They  the  sd  P.  and  Q.,  as 
mtgees  (ft),  do,  and  each  of  them  doth,  hby  surrender  and  rele 

(a)  For  a  recital  where  other  secant^  is  substitated,  see  the  next 
Precedent. 

(h)  As  to  the  statutory  covenant  against  incumbrances  implied  by  these 
words,  see  Vol.  I.,  p.  425,  note. 
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unto  the  sd  A.  and  his  assns.  All  and  hinor  the  sd fmo.  n, 

and  hereds,  Sec,  as  above,  freed  and  dischged  from  all  ppal  EeieMo  of 
mojs  and  intt  due  and  owing  to  the  sd  P.  and  Q.  on  the  ™<>'"*«w. 
secy  of  and  from  all  claims  and  demands  under  the  hinbfe 
recited  indre  of  mtge  of,  &c.,  to  the  intent  that  the  sd  term 

of yrs  thby  created  may  merge,  &c.,  as  above :  Provd  Proyiso. 

ALWAYS  that  nothing  hrin  contd  shaU  prejudice  or  affect  the 
secy  of  the  sd  P.  and  Q.,  under  the  sd  indre  of  mtge  as 
regards  the  other  hereds  thrin  comprd.     In  witness,  4&c. 

The  Schdle  above  referred  to. 
SchMe. 


IIL 

RELEASE    of  Various  Incumbrances   on   Settled  ^rbc.  m. 
Estates  contracted  to  he  sold,  the  Incumbrances 
Not  being  Paid  off,  but  Other  Security  having 
been  Substituted  (c). 

Pasties,  Incunibcers  of  first,  second,  and  third  pts,  A.  and 
B.,  trees  of  settlemt,  of  fourth  pt.     Recite  incwtibces,  and  Recitals. 
setHemt  subjt  thrto  containg  a  power  of  sale ;  And  whas  a  state  of 
sum  of  moy  is  still  due  to  each  of  the  sd  respive  mtgees  on  J^'jjf*^ 
their  sd  respive  sees ;  And  whas  the  sd  A.  and  B.  have  Agreement 

entered  into  a  contract  for  the  sale  of  the and  hereds 

hby  reled  to  X.,  of,  &c.,  and  in  order  that  they  may  be 
enabled  to  carry  out  and  complete  the  sd  sale,  they  have 
applied  to  the  sd  respive  mtgees  to  rele  the  sd  premes  so 
contracted  to  be  sold  as  afsd  from  their  sd  sevl  mtge  sees, 
accdg  to  the  estes  and  intts  of  the  sd  mtgees  resply  thrin, 
wch  the  sd  mtgees  have  agrd  to  do  upon  havg  other  sufft 
secy  given  to  them  resply  for  their  sd  mtge  debts,  wch 


(0)  See  the  last  Precedent,  and  note  {d)  thereto. 
K.E. — VOL.  U.  C   C 
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sees  have  been  already  effected  and  completed,  as  they, 
the  sd  mtgees,  do  hby  resply  acknowe  :  NOW  THIS 
INDUE  WITNETH  that,  in  psuance  of  the  sd  agreemt, 
and  in  conson  of  the  premes,  they,  the  sd  pties  hto  of  the 
first,  second,  and  third  pts,  as  mtgees,  accdg  to  their  sevl 
estes  and  intts  in  the  hereds  hinafter  described  and  reled 
under  the  sd  respive  indres  of  mtge,  do  resply  hby  grant 
and  rele  unto  the  sd  A.  and  B.,  Peels,  To  hold  the  same 
premes  Unto  the  sd  A.  and  B.,  and  their  hrs,  dischged 
from  all  and  every  the  ppal  moys  and  intt  due  and  owing 
under  the  sd  sevl  mtge  sees,  and  all  claims  and  demands 
under  or  on  acct  of  the  sd  sees  resply.  To  the  uses,  upon 
the  trusts,  and  subjt  to  the  powers  and  provons  in  and 
by  the  hinbfe  recited  indre  of  settlemt  decld  and  contd 
concerng  the  same  premes,  or  such  of  the  same  uses,  trusts, 
powers,  and  provons  as  are  now  subsistg  and  capable  of 
takg  effect.     In  witness,  &c. 
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IV. 

RELEASE  of  Quit  Rents  (a)  and  Manorial  Rights 
affecting  Freeholds  where  both  the  Manor  and  the 
Freeholds  are  Settled  (6). 

Parties,  A.,  lord  of  the  manor,  tenant  for  life,  1 ;  B.  and 


ProTisions 
of  the 
Conv.  Act, 
1881,  as 
to  redemp- 
tion of 
quit  rents, 


Froyisions 
of  Settled 


(a)  The  Conv.  Act,  1881,  s.  45,  contains  provisions  enabling  quit  and 
other  perpetual  rents  issuing  oat  of  land  to  be  redeemed  on  the  requisition 
of  the  owner  of  the  land  or  anj  person  interested  therein  with  the  aid  of  the 
Board  of  Agriculture  (as  to  whom,  see  above,  p.  285,  note),  who,  on  payment  or 
tender  to  the  person  entitled  to  or  having  power  to  dispose  of  the  rent  or  to 
give  a  discharge  for  the  value  thereof  of  the  amount  certified  by  the  Board 
to  be  the  value,  are  to  certify  that  the  rent  is  redeemed,  and  the  land  is  to 
be  thereby  discharged.  But  the  Act  does  not  apply  to  relie&  and  other 
manorial  services  not  being  quit  rents.  This  enactment  appears  to  impose 
on  the  Board  the  duty  of  enquiring  into  the  title  to  the  rents,  a  function 
altogether  alien  from  those  hitherto  discharged  by  them. 

(ft)  The  Settled  Land  Act,  s.  3  (2),  empowers  a  tenant  for  life  or  other 
limited  owner,  as  defined  by  ss.  2  and  58,  where  the  settlement  comprises  a 
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C,  tree$  of  manor,  2  ;  D.,  tenant  for  life  of  freehds  held  of  '*"o-  ^^ 
the  manor,  8 ;  E.  and  F.,  trees  of  freehds,  4.    Recite  setUemt  Recitals. 

manor,  to  sell  the  seignoiy  of  any  freehold  land  held  of  the  manor,  with  or  ^^^  Act, 
without  any  exception  or  reservation  of  mines  or  minerals  or  of  rights  as  to  ^?    *  ,*"  *® 
mining,  so  as  to  effect  an  enfranchisement.    The  proyisions  stated  in  Vol.  Li  ^^^       _ 
pp.  488,  506,  notes,  as  to  sales  and  conveyances  under  the  Act,  apply  to  en-  ebase  of 
franchisements.    By  s.  21  capital  monies  arising  under  the  Act  are  authorised  quit  rents 
to  be  applied  in  the  purchase  (sub-s.  (ii.) )  of  quit  rents  charged  on  or  payable  and  aeig- 
out  of  the  settled  land,  and  (sub-s.  (v.) )  in  the  purchase  of  the  seignory  of  ^^^ 
any  part  of  the  settled  land  being  freehold.    By  s.  18,  money  required  for  "* 
enfranchisement  (which  appears  to  include  the  purchase  of  the  seignory  of 
freehold  land  (see  s.  8  (ii.)  )imay  be  raised  by  mortgage.     As  to  the  mode  in 
which  quit  rents,  &c.,  affecting  a  settled  estate,  and  purchased  by  direction 
of  the  tenant  for  life  with  capital  monies  of  the  settlement,  are  to  be  con- 
veyed, see  8.  24  of  the  Act,  Vol.  L,  p.  507,  note. 

If  the  manor  is  vested  in  an  infant  tenant  for  life  or  in  tail  or  fee,  the 
release  of  the  quit  rents,  &c.,  may  be  made  by  the  "  trustees  "  within  the 
meaning  of  the  Act,  under  s.  59  or  60  ;  see  a  form  of  conveyance  on  sale  by 
trustees  of  an  infant's  estate  under  the  Act,  Vol.  I.,  p.  504. 

Where  the  release  of  the  rents  is  made  by  the  trustees  (having  no  estate) 
nnder  an  express  power,  the  tenant  for  life  or  limited  owner  as  defined  by 
the  Settled  Land  Act  (if  any)  would  be  a  necessary  consenting  party  under 
a.  56  ;  and  the  conveyance  would  be  by  revocation  and  appointment  of  the 
nse.  The  following  is  the  substance  of  the  operative  clause  in  such  a  case, 
and  it  will  also  serve  to  show  how  recitals  may  (as  they  in  general  should) 
be  dispensed  with : — 

"  WITNETH  that,  in  conson  of  £ as  the  pchase  Variation 

moy  for  the   rents,  reliefs,  heriots,  and  services   hinafter  ^j^^^ 
mentd,  to  the  sd,  trees,  as  the  donees  of  a  power  of  sale  express 
contd  in  a  certain  indre  of  settlemt,  dated,  &c.,  and  made,  ^^*"' 
&c.,  pd  by  the  sd,  pchaser  (the  rect,  &c.),  the  sd,  trees, 
as  trustees,  in  exercise  of  the  sd  power  of  sale,  and  of  every 
other  power,  &c.  [and  at  the  request  hby  testified  of  the  sd, 
tenant  for  life,  as  tenant  for  life  under  the  sd  settlemt],  do 
hby  absolutely  revoke  and  make  void  All  the  uses,  trusts, 
powers,  and  provons  by  the  sd  indre  of  settlemt  expd  and 
decld  so  far  as  relates  to  the  rents,  reliefs,  heriots,  services, 
and  hereds  hinafter  appted  and  assured,  and  do  hby  appt 
that  All  those  annual  quit  or  other  rents,  &c.,  payable  or 
to  be  rendered  for  or  in  respt  of  all  those  lands,  &c.,  and  of 
wch  lands  and  hereds  the  sd,  pchaser,  is  seised  in  fee  simple 

in  posson  as  customary  freehd  of  the  manor  of in  the 

c  0  2 
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PEKo^T.    and  events  (a)  by  virtue  of  wch  A.  is,  "tenant  for  life  in 
posson/*  and  B.  and  C.  are,  "trees  with  power  of  sale/'  of, 

"  the  manor  of in  the  Coy  of ,"  or,  "  are  trees  of 

the  sd  indre  of  settlemt  for  the  pposes  of  the  Settled  Land  Act, 
1882 ;  "  Will  and  events  by  virtue  of  wch  D.  is,  "  tenant  for 
life  in  posson,"  arid  E.  and  F,,  "  trees  with  power  of  sale," 
of,  "  the  lands  described  in  the  first  schdle  hto,**  or,  "  are 
trees  of  the  sd  will  for  the  pposes  of  the  Settled  Land  Act, 

Quit  renta,  1882 :  '*  And  whas,  the  lands  described  in  the  first  schdle 

hto  are  freehds  of  inhance  held  of  the  sd  manor  of ,  by 

the  sevl  yrly  quit  rents  hinafter  mentd,  and  reliefs  and 
heriots  and  other  services :  And  wh^s,  by  virtue  of  the 
powers  vested  in  them  resply  under  the  Settled  Land  Act, 
1882,  the  sd  A.  and  D.  have  mutually  agrd  for  the  rele  by 
the  sd  A.  by  way  of  enfranchisemt  of  the  sd  quit  rents, 

reliefs,  heriots,  and  services  for  the  sum  of  £ :  And 

whas  the  sd  A.  has  directed  that  the  sd  sum  of  £ shall 

be  pd  to  the  sd  B.  and  C.  as  such  trees  of  the  sd  indre  of 
settlemt,  of,  &c.,  as  afsd,  and  the  sd  D.  has  directed  the  sd 

E.  and  F.  to  pay  the  sd  sum  of  £ to  the  sd  B.  and  C. 

out  of  capital  moys  in  their  hands  as  trees  of  the  sd  will 
applicable  for  that  ppose,  under  the  afsd  statute ;  Recital  as 
to  prodon  of  munimts,  Vol  I.,  p.  398  :  NOW  THIS  INDRE 
WITNETH  that,  in  psuance  of  such  agi'eemt  and  in  conson 

of  the  sum  of  £ pd  psuant  to  such  respive  dirons  as 

afsd  by  the  sd  E.  and  F.  to  the  sd  B.  and  C.  (the  rect,  &c.), 
the  sd  A.,  as  beneficial  owner,  by  virtue  and  in  exercise  of 
the  powers  vested  in  him  under  the  afsd  statute,  and  of 
every  other  power  in  this  behalf  him  enablg  doth  hby,  by 
the  diron  of  the  sd  D.,  grant  and  rele  unto  the  sd  E.  and 

Quit  rents,  F.,  All  THOSE  sevl  yrly  quit  or  other  rents  of  £ and 

£ ,  and  all  reliefs  and  heriots  payable  or  to  be  rendered 


Direction 
as  to  pay- 
ment to 
trastees. 


Wit- 
nesaeth. 


Release. 


coy  of ,  and  all  other  rents,  &c.,  shall  henceforth  remain 


and  be  To  the  use  of  the  sd,  pchaser,  his  hrs  and  assns.  To 
the  intent,  &c/' 

(a)  See  other  forms  of  recitals,  Yol.  I.,  pp.  885  et  teq. 
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on  death  or  alienon  or  orwise  in  «respt  of,  and  all  manorial   i'hm^. 
and  seignorial  services  payable  or  accustomed  in  respt  of  or 
affectg  all  and  singr  the  pieces. of  land  and  hereds  described 
in  the  first  schdle  hto.     Saving  and  reserving  nevs  to  the  sd 
A.  and  his   successors  in  title   as  lords  of  the  sd  manor 
fealty  (b)  in  respt  of  the  sd  lands  and  hereds  :  To  hold  the  Habendum 
same  Unto  the  sd  E.  and  F.  and  their  hrs,  to  uses  of  will,  wUU 
see  Vol.  I.,  p.  422,  to  the  intent  that  the  same  may  be  merged 
in  the  sd  lands  and  hereds,  and  that  the  same  may  be  reled 
and  for  ever  dischged  thfrom,  and   from  all    claims  and 
demands  in  respt  thof.     [^Add,  if  desired,  provo  restrictg  A.^s 
liability  on  his  implied  covts  for  title,   Vol.  I.,   p.   440;] 
Acknowemt  and  undertakg  by  A.  to  E.  and  F.  as  to  munimts 
in  second  schdle.  Vol.  I.,  p.  446.     In  witness,  &c. 

l^Two  Schdles.l 


RELEASE  of  a  perpetual  Bentcharge  on  its  Pur-    pr«o.  v. 
CHASE  by  the  Owner  of  the  Estate,  so  as  to  be  kept 
on  foot  (c). 

Parties,  A.,  owner  of  rentchge,  1 ;  B.,  owner  of  este,  2 ; 
C,  tree,  8.    Recite  creation  of,  and  devolon  of  title  to  rent-  Recitala. 
chge,  and  B.*s  title  to  este  ;  And  wuas  the  sd  B.  has  pd  to  Payment 
the  sd  A.  the  sd  anny,  and  all  arrears  thof  to  the  day  of  the  ^^J^^ 
date  hrof,  as  the  sd  A.  doth  hby  acknowe ;  And  whas  the  Agrae- 
sd  B.  has  agrd  with  the  sd  A.  for  the  pchase  of  the  sd  anny  ™®'*^ 

of  £ for  the  sum  of  £ ,  and  the  sd  B.  has  requested 

that  the  same  may  be  granted  to  the  sd  C,  in  trust  for  him 
the  sd  B.,  in  mner  hinafter  expd :    NOW  THIS  INDRE  Wit- 

* nesseUi. 

(b)  Fealty  is  reserved  to  show  that  the  land  is  still  held  of  the  manor, 
and  to  presenre  the  right  of  escheat. 

(c)  There  being  other  ontfltanding  rentcharges  or  incombrances  payable 
pari  poMu,  or  subsequently  created  by  a  prerious  owner.  Compare  the 
Precedents  in  Vol.  L,  pp.  477,  514. 
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pRM^y.   WITNETH  that,  in  psuance,  &c.,  Comon,  Rect,  the  sd  A., 

as  beneficial  owner,  at  the  request  of  the  sd  B.  doth  hby 

Qrant        grant  and  assign  unto  the  sd  C,  All  that  the  sd  perpetual 

Rent-        anny  or  yrly  rentchge  of  £ so  given  and  devised  to 

c  aige.       j^^^  ^j^^  ^j  ^^^  j^.g  ^^  ^^j  assns,  by  the  sd  will  of  the  sd 

deced,  [or,  created  by  the  sd  indre  of,  &c.,]  as  afsd, 

and  all  future  claim  and  demand  of  him,  the  sd  A.,  and  his 

hrs,  to,  or  concemg  the  sd  anny  and  premes,  togr  with  all 

powers  and  remedies  for  enforcg  and  recoverg  paymt  thof : 

Haben-       To  HOLD  the  same  premes  Unto  and  to  the  use  of  the  sd 

J^'     .    C,  his  hrs  and  assns,  Upon  trust  for  the  sd  B.,  his  hrs 

To  use  of 

trustee       and  assns,  and  to  be  granted  and  disposed  of  from  time  to 

aiire  rent-  ^™^  **  ^®  ^^  ^^^^  shall  direct  and  appt,  To  the  intent  that 

chaiige.       the  sd  anny,  and  the  fee  simple  and  inhance  thof,  may  be 

kept  distinct  from  the  sd  messuages  and  lands  chged  with 

the  paymt  thof,  and  the  fee  simple  and  the  inhance  thof, 

and  not  be  merged  or  extinguished  thrin.     In  witness,  &c. 


VI. 

pRRo.  VI.  RELEASE  o/ Settled  Land  by  Improvement  Com- 

pany and  their  mortgagees  on  Bedemption  of  Im- 
provement Bentcharge  out  of  Capital  Money^ 
under  Settled  Land  Act  Amendment  Act,  1887  (a). 

Parties.  Parties,  nitgees  (hinafter  called  the  mtgees),  1 ;  Improvemt 

Co  (hinafter  called  the  Co),  2;  A.,  equitable  tenant  for  life, 

Recitals.  3 ;  trees,  4.  Recite  absolute  order  charging  lands  with  im- 
provemt  rentchge,  mtge,  order  of  Court  in  an  action  for  the 
admon  of  the  trusts  of  the  settleint  authorisg  the  trees  to  apply 

(a)  50  &  51  Vic.  c  30,  which  permits  the  emploTineiit  of  capital  money 
in  redeeming  a  rentcharge  created  under  statute  for  paying  off  moneys 
advanced  for  an  improvement ;  where  the  charge  is  repayable  by  instal- 
ments, consisting  partly  of  interest,  capital  money  can  only  be  applied  in 
the  discharge  of  such  part  of  the  instalments  as  represents  capital ;  Re 
Sudeley,  87  Ch.  D.  123. 
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capital  moy  in  redeemg  such  proportion  of  the  loan  a$  repre-  '"o-  ▼»• 
sents  capital :  And  whas  the  sd  A.  as  equitable  tenant  for 
life  under  the  sd  settlemt,  with  the  concurrce  of  the  sd  trees 
(pties  hto  of  the  4th  pt),  has  agrd  with  the  Co  for  the  pchase  Agreement 
and  redmon  of  the  sd  improvemt  rentchge  for  the  sum  of  [?Jj^^P* 

£ with  intt  thron  from  the  day  for  paymt  of  the  last 

instalmt  of  the  sd  rentchge,  at  the  rate  of per  cent. 

per  annum  (being  the  rate  specified  in  the  sd  absolute  order), 

amtg  to  £ ,  makg  in  the  whole  £ ;  And  whas  the  Amounts 

sum  of  £ ,  being  so  much  of  the  sd  sum  of  £ as  ^^pi^°* 

represents  capital  of  the  sd  loan,,  is  payable  b}'^  the  sd  trees  *nd 
out  of  capital  moy  psuant  to  the  sd  order  of  Court,  and  the 

sum  of  £ ,  the  balce  thof  representg  intt,  togr  with  the 

sd  sum  of  £ ,  payable  in  respt  of  intt  from  the  sd  day 

for  paymt  of  the  last  instalmt  as  afsd  (makg  togr  £ ),  is 

payable  by  the  sd  A.  as  tenant  for  life  :  And  whas  a  sum  Agreement 
considerably  exceedg  the  amt  of  the  sd  pchase  moy  is  now  J,^  to 
due  to  the  mtgees  under  their  sd  mtge  secy,  and  they  have  i^^- 
agrd  to  join  hrin  upon  the  teims  and  in  mner  hrin  appearg : 
NOW  THIS  INDRE  WITNETH  that,  in  conson  of  the  Wit- 

sum  of  j6 now  pd  as  to  the  sum  of  £ by  the  sd  trees  °*®**  • 

out  of  capital  moy  in  their  hands  applicable  for  that  ppose  mtion. 
psuant  to  the   sd  order  of  Court,  and  as  to  the  sum  of 

£ the  balce  thof  by  the  sd  A.  in  mner  foUowg,  namely, 

as  to  the  sum  of  £ pt  thof  to  the  mtgees  with  the 

approbon  of  the  Co  in  pt  dischge  of  the  moys  owing  to 
them  under  their  sd  mtge  secy  as  afsd  (the  rect,  &c.)»  and 

as  to  the  sum  of  jE the  residue  thof  to  the  Co  (the  rect 

and  paymt,  &c.),  the  mtgees  as  mortgagees  and  by  the  diron  Releftse. 
of  the  Co,  hby  assign  and  rele,  and  the  Go  as  mortgagees 
hby  assign,  rele,  and  confirm  unto  the  sd  trees  (pties  hto  of 
the  4th  pt)  {b)  the  improvemt  rentchge  created  by  the  sd 
absolute  order  of,  &c.,  and  all  the  powers,  authorities, 
rights,  and  remedies  of  the  mtgees  and  the  Co  resply  with 
referee  thrto  To  hold  the  same  unto  the  sd  trees  absolutely  Haben- 

(ft)  If  A.  were  legal  tenant  for  life  the  release  wonid  be  to  him. 
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PRM.  ▼!.  dischged  from  all  ppal  moys  and  intt  owing  upon  and  all 
claims  and  demands  under  the  sd  recited  mtge  to  the  intent 
that  the  sd  rentchge  shall  sink  into  and  merge  in  the  in- 
hance  of  the  sd  lands  chged  thrwith  for  the  benefit  of  the 
pson  or  psons  for  the  time  being  entled  to  such  lands  resply  : 
{^Acknoivemt  by  mtgeea  of  right  to  prodon  of  mtge,  Vol,  J., 
p.  446,  mutatis  mxitandis\.     In  witness,  &c. 


VII. 

pRKo.  vif.  RELEASE   to  Trustees  of  Marbiage   Settlement 

{comprising  Personal  Estate  in  Possession  and 
Reversion,  and  a  PoIjICY  on  the  Husband's  Life)  on 
Distribution  of  the  Trust  Funds,  ivith  the  Excep- 
tion of  Shares  belonging  to  Infants.  The  DEAii- 
iNGS  tvith  the  Trust  Funds  and  other  transactions 
being  Recited  in  Detail,  atid  an  Indemnity  being 
given  to  the  Trustees  in  respect  of  certain  Breaches 
q/"  Trust  (a). 

Parties,  A.,  hiisbd  and  repve  of  deced  daur,  1 ;  B.,  eldest 
son  and  also  exor  of  last  tenant  for  life,  2 ;  C,  and  D.  liis 
wife,  a  married  daur(b),  3;  E.  and  F.,  trees  of  daur's 
settlemt,  4 ;  G.,  a  son,  5  ;  H.  and  I.,  trees  of  settlemt,  6  ; 
Becitala.  Whas  by  an  indre,  dated,  &c.,  and  expd,  &c.  (being  the 
Settloment.  g^ttlemt  exted  in  conson  of  a  marre  wch  was  shortly  after- 
wards solemnized  between  the  sd  K.  and  L.),  certain  pts  or 


{a)  As  to  the  advisability  of  IndcpeDdent  legal  advice  in  the  case  of  a 
release  executed  by  yoaog  persons  soon  after  attaining  majority,  see  Be 
Oamett,  31  Ch.  D.  1,  where  the  release  was  set  aside  on  the  gronnd  of 
mistake. 

Qi)  Where  the  married  woman  is  absolutely  entitled  as  2k  feme  sole  under 
the  Married  Women's  Property  Act,  1882  (as  to  which,  see  pp.  93, 95,  notes),  or 
for  her  separate  use  under  the  old  law,  the  husband  need  not  concur,  unless 
to  guard  against  the  possibility  of  his  wife  having  made  a  disposition  in  his 
faYour,  or  to  enter  into  covenants. 
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shares  of  and  in  the  trust  funds  and  ppty  thrin  mentd,  to  ^"^  ^^' 
wch  the  sd  L.  was  entld  in  mner  thrin  appearg  in  reversion 
expectant  on  the  dece  of  M.  and  N.,  her  father  and  mother, 
were  assned  to  0.  and  P.  upon  the  trusts  thinafter  decld, 
and  it  was  thby  decld  that  after  the  then  intd  marre  the  sd 
O.  and  P.,  their  exs  and  ads,  shd  stand  possed  of  the  sd  pts 
or  shares  thby  assned  when  the  same  shd  fall  into  posson 

and  be  reced,  and  also  of  the  sum  of  £ then  seed  at 

intt  by  an  indre  of  mtge  thrin  referred  to  (wch  sum,  togr 
with  the  secy  for  the  same,  had  been  transferred  to  the  sd 
O.  and  P.  by  an  indre  bearg  even  date  with  the  indre  now  in 

recital),  and  of  the  sum  of  £ Annuities,  wch  had  also  been 

transferred  into  their  names,  and  of  the  moys,  stocks,  funds, 
and  sees,  representg  the  same  respive  premes,  upon  trust 
either  to  permit  the  same  to  remain  in  their  actual  state  of 
investmt  resply,  or  at  any  time  with  the  consent  of  the  sd 
K.  and  L.,  or  the  survor  of  them,  and  after  the  death  of  such 
survor  at  the  discron  of  the  trees  or  tree  for  the  time  being, 
to  sell,  call  in,  and  convert  into  moy  such  respive  trust 
premes,  or  any  pt  or  pts  thof  resply,  and  to  invest  the  pro- 
ceeds, set  out  remr  of  the  trusts  for  investrtit  and  varying  in- 
vestmts,  and  it  was  thby  decld  that  the  sd  trees  or  tree  shd, 
&c.,  recite  trusts  of  the  income  for  K.  and  L.  during  their 
lives y  and  of  the  capital  after  t1\eir  dece  for  their  issue  as  they 
appty  and  in  default  for  sons  at  twenty-one  and  daurs  at 
twenty-one  or  inarre^  and  the  hotchpot  clause^  and  the  sd 
indre  now  in  recital  contd  the  usual  powers  and  provons  for 
the  advancemt  [and  maintence]  of  the  chn  of  the  sd  then 
intd  marre,  [and  for  the  accumulon  of  the  surplus  income  of 
the  expectant  shares  of  such  chn]  durg  minority  and  also  a 
provon  for  the  settlemt  of  any  other  ppty  to  wch  the  sd  L. 
was  or  might  durg  the  sd  intd  coverture  become  entled  of 

the  value  of  £ or  upwards  (except  as  thrin  mentd),  and 

by  the  same  indre  the  sd  K.  assned  a  policy  of  assurce  on  his 

life  for  the  sum  of  £ ,  effected  in  the Office,  and 

the  moys  assured  by  or  to  become  payable  under  the  same 
to  the  sd  O.  and  P.,  their  exs,  ads,  and  assns,  to  be  held 
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after  the  sd  then  intd  marre  upon  trusts  correspondg  with 
the  trusts  thinbfe  decld  concemg  the  sd  trust  premes  thinbfe 
settled,  saye  as  regards  the  ultimate  trust  thof  in  the  event 
of  such  default  or  failure  of  chn  of  the  sd  marre  as  thrin 
mentd,  and  the  sd  indre  now  in  recital  contnd  a  provon  for 
the  apptmt  of  new  trees  thof  in  the  place  of  any  tree  or  trees 
dying  or  desirg  to  be  dischged  and  orwise  as  thrin  expd ; 
And  whas  there  were  six  chn  only  of  the  sd  marre  of  the  sd 
K.  and  L.,  namely,  Q.  and  B.,  both  of  whom  died  under  the 
age  of  twenty-one  yrs,  and  witht  havg  been  married,  a  daur 

S.,  who  intermarried  with  the  sd  A.  in  the  yr ,  and  died 

in  the  yr ,  leavg  issue  two  chn,  namely,  T.  and  U.,  both 

of  whom  are  livg  but  are  infants  under  the  age  of  twenty-one 
yrs,  a  son,  the  sd  B.,  who  has  attained  the  age  of  twenty- 
one  yrs,  a  daur,  the  sd  D.,  who  intermarried  with  the  sd  C, 

in  the  yr ,  and  a  son,  the  sd  G.,  who  has  attained  the 

age  of  twenty-one  }ts;  And  whas  the  sd  M.,  the  father  of 

the  sd  L.,  died  in  the  yr ,  and  the  sd  N.,  the  mother  of 

the  sd  L.,  died  in  the  yr ;  And  whas  shortly  after  the 

death  of  the  sd  N.  the  sum  of  £ was  reced  by  the  sd  O. 

and  P.  as  the  net  amt  or  value  (after  dedon  and  allowce  of 
succession  duty  and  expses)  of  the  pts  or  shares  of  and  in 
the  trust  funds  and  ppty  afsd,  wch  were  assned  to  them  by 
the  sd  L.  by  the  hinbfe  recited  indre  of  settlemt,  and  throut 

the  sum  of  £ was  pd  by  the  sd  O.  and  P.  for  costs  wch 

they  had  incurred  in  relon  to  the  sd  trust  premes,  and  the 

residue  thof,  amtg  to  £ ,  was  invested  by  them  in  the 

pchase  of  £ £ —  per  cent.  India  Stock ;  And  whas  by ' 

an  indre,  dated,  &c.,  and  expd,  &c.,  the  sd  H.  was,  under  the 
power  for  that  ppose  contd  in  the  sd  indre  of  settlemt  as 
afsd,  appted  a  tree  thof  in  the  place  of  the  sd  O.,  who  retired 
from  the  sd  trust,  and  by  the  same  indre  and  a  certain  other 
indre  bearg  even  date  thwith  (being  a  transfer  of  the  sd 
mtge),  or  by  other  appropriate  means,  the  trust  ppty  then 
subjt  to  the  trusts  of  the  sd  settlemt  was  thrupon  duly  trans- 
ferred so  as  to  be  vested  in  the  sd  P.  jtly  with  the  sd  H« ; 
And  whas  in  the  }T the  sd  ppal  sum  of  £ wch  was 
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then  invested  on  mtge  as  afsd,  was  repd  to  the  sd  P.  and  H.,  ^^^^  '^• 
and  was  invested  by  them,  at  the  request  of  the  sd  K.  and  L.,  inTest- 
in  the  pchase  of shares  of  £ each  in  the  ™®^'  ^ 

^  mortgage 

Railway  Co. ;  And  whas  it  is  considered  doubtful  whether  moneys, 
such  last-mentd  investmt  was  authorised  by  the  trusts  of  the  B«»ch  of 

sd  indre  of  settlemt :  And  whas  in  the  yr the  sd  P.  . , 

and  H.,  with  the  consent  in  writg  of  the  sd  K.  and  L.,  sold  ment  of 
two  of  such  railway  shares,  and  applied  the  net  proceeds  ^    ' ' 

thof,  amtg  to  £ ,  for  the  advancemt  of  the  sd  G.,  under 

the  power  for  that  ppose  contd  in  the  sd  indre  of  settlemt ; 

And  whas  the  sd  P.  died  in  the  yr ,  and  by  an  indre,  Appoint- 

dated,  &c.,  the  sd  I.  was,  in  exercise  of  the  sd  power  contd  ^^^  f^^^ 
in  the  sd  settlemt,  duly  appted  a  tree  thof  in  his  place,**®* 
and  by  the  same  indre  the  sd  policy  of  assurce  and  the  moys 
assured  thby  were  assigned  to  the  sd  H.  and  I.  upon  the 
trusts  afsd ;  And  whas  the  costs  of  and  incidental  to  such  Payment  of 
appointmt  and  other  expses  incurred  by  the  sd  trees,  amtg  transfer 
to  £ ,  were  raised  by  the  sale  of  £ ,  pt  of  the  sd  sum  J^  ^'^ 

.  .  f  onds. 

of  £ Annuities,  and  the  sum  of  £ ,  the  residue  of 

such  Annuities,  and  the  sd  sum  of  £ India  Stock,  and 

the  sd  remaing  shares  of  the  sd  Railway  Co  were  duly  trans- 
ferred to  the  sd  H.  and  I. ;  And  whas  in  the  yr the  sd  Sale  of  part 

H.  and  I.,  at  the  request  of  the  sd  K.  and  L.,  sold  out  eight  f^^ds,  and 

of  the  sd  railway  shares,  realisg  £ and  applied  the  same  application 

in  paymt  of  certain  debts  wch  had  been  incurred  by  the  sd  of  tmst. 
B.,  who  was  then  an  infant :  And  whas  it  is  apprehended 
that  such  last-mentioned  applicon  was  a  breach  of  trust  or 
unauthorised,  but  the  sd  B.  has   agrd  to  treat  such  sum 

of  £ as  pt  of  the  sum  of  £ hinafter  recited  to  have 

been  appted  to  him  and  to  give  to  the  sd  H.  and  I.  such 

rele  in  respt  thof  as  is  hinafter  contd  (a) ;  And  whas  the  sd  ^^^  °^ 

,  .    ,  tenant  for 

K.  died  in  the  yr witht  havg  joined  the  sd  L.  in  makg  life  without 

any  apptmt  under  the  power  of  jt  apptmt  among  the  issue  of  *pp^"**^°*^* 
their  sd  marre,  given  to  them  by  the  sd  indre  of  settlemt ; 


(a)  This  provision  is  not  within  the  Infant's  Relief  Act,  1874,  37  k  88 
Vic.  c.  62. 
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PBio.  VII.  And  whas  shortl}'  after  the  dece  of  the  sd  K.,  the  sd  trees 

Eeceipt  reced  the  sum  of  £ in  respt  of  the  sum  assured  by  the  sd 

v»tto  "nt  P^^^^y  ^^  ^^s  ^^  ^^d  addons  thto,  and  invested  the  same 

of  policy  after  paying  throut  the  sum  of  £ for  costs  in  the  pchase 

moneys.  ^^  ^j^^   ^^^  ^^  _g _g —  ^^^  ^^^^    India  Stock,  makg 

with  the  sd  sum  of  £ the  sum  of  £ like  Stock : 

Appoint-  And  whas  by  a  deed-poll,  dated,  &c.,  the  sd  L.  appted  that 
favour  of  a  in  case  the  then  intd  marre  between  the  sd  C.  and  D.  shd 
daughter.    |.Q^j^g  place  within  six  calr  months  from  the  date  of  the  deed 

now  in  recital,  the  sum  of  £ ,  pt  of  the  ppty  subjt  to  the 

trusts  of  the  sd  indre  of  settlemt,  shd  be  held  in  trust  for 

and  absolutely  vested  in  the  sd  D.,  her  exs,  ads,  and  assns, 

subjt  to  the  life  intt  of  the  sd  L.  thrin;  And  whas  by  an 

Marriage     indre,  dated,  &c.,  and  expd,  «&c.  (being  the  settlemt  made  on 

of  (laugh"    ^^^  marre  of  the  sd  C.  and  D.),  the  sd  D.  assned  the  sd 

^^'  sum  of  £ ,  to  wch  she  was  entled  by  virtue  of  such 

apptmt  as  last  afsd,  to  the  sd  E.  and  F.,  their  exs,  ads,  and 
assns  upon  certain  trusts  thrin  decld  concemg  the  same, 
and  it  was  thby  exply  decld  that  the  sd  investmt  of  the  sum 
of  £  ■  in  the  pchase  of  the  sd  railway  shares  was  to  be 
considered,  so  far  as  regarded  the  psons  claimg  under  the 
indre  now^  in  recital,  a  pper  investmt  of  the  trust  funds  of 
the  hinbfe  recited  indre  of  settlemt ;  Recite  red  clause^  if  any  ^ 

Appoint-     in  D^'s  settlemt ;  Apptmt  by  L.  of  £ to  B.,  and  by  the 

sum  and     Same  indre  the  sd  L.  reled  her  life-intt  in  the  income  of  such 

me^te-     ^^^  ^^  ^ ^  ^^®  sd  B.  to  the  intent  that  the  same  might 

rest  to  son.  be  vested  in  him  in  posson,  and  be  immedly  raiseable ; 
Payment     And  whas  shortly  after  the  date  of  the  lastly  hinbfe  recited 

indre,  the  sd  H.  and  I.  raised  the  sum  of  £ by  the 

sale  of  the  sd  sum  of  £ Annuities,  and  of  the  sum 

of  £ India  Stock,  pt  of  the  sd  sum  £ like  Stock, 

and  after  paymt  throut  of  the  sum  of  £ in  dischge 

of  the  succession  duty  wch  wd  become  payable  in  respt 
thof  on  the  death  of  the  sd  L.,  less  discount,  they  pd 

the   sum   of  £ ,   being    the    residue   thof   to   the   sd 

B.,  makg,  with  the  sum  of  £ hinbfe  recited  to  have 

beenpd  on  acct  of  the  sd  B.,  the  sum  of  £ so  appted  to 
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him  as  afsd ;  Appointmt  by  L.  of  £ to  T.  and  U.  stAjt  '"«.  vu. 

to  her  own  life-intt;  Will  of  L.  apptg  B.  exor;  And  whas  Death  of 
the    sd   L.  died   on,  &c.,   witht   havg  made    any  further  ^''*"*  ^®'' 
apptmt  of  any  pt  of  the  sd  trust-funds  under  the  power 
vested  in  her  by  the  sd  indre  of  settlemt  as  afsd  :  Probate : 
And  whas  all  the  income  wch  accrued  from  the  sd  trust-  Applies, 
funds,  or  such  of  them  as  had,  for  the  time  being,  fallen  income, 
into  poBSon,  up  to  the   death  of  the  sd  K.   (includg  the 
apportioned  pt  belonging  to  his  este  of  the  income  accrug 
due  at  his  death)  was  duly  pd  to  him,  or  his  repves,  and  all 
the  income  wch  subsequently  accrued  from   the  sd  trust 
funds,  except  such  pts  thof  as  had  been  applied  or  disposed 
of  as  afsd,  was  duly  pd  to  the  sd  L.  during  her  life,  as  the 
sd  B.,  as  exor  of  the  sd  L.,  doth  hby  acknowe ;  And  whas 

the  sd  H.  and  I.  have  reced  M in  respt  of  income  of  the 

sd  trust  premes  since  the  death  of  the  sd  L.,  and  have  pd 

£ ,  being  the  apportioned  pt  thof  wch  accrued  during 

the  life  of  the  sd  L.  to  the  sd  B.,  as  her  exor,  as  he  doth 

hby  acknowe,  and  have  applied  £ ,  the  residue  thof,  in 

paymt  of  costs  incurred  in  relon  to  the  sd  trust ;  And  whas  Payment  of 

the  sd  H,  and  I.  lately  sold  the  sum  of  £ pt  of  the  sum  ciutj  and 

of  £ India  Stock,  then  remaing  in  their  names  as  afsd,  ^^**  (^)- 

and  have  throut  pd  the  remr  of  the  succession  duties  amtg 

to  £ wch  became  payable  on  the  death  of  the  sd  L.  in 

respt  of  the  sd  trust  premes,  and  have  retained  the  sum  of 

£ ,  being  the  residue  of  the  proceeds  of  such  sale,  in 

satisfon  of  the  remaing  costs  and  expses  incurred  by  them 

in  relon  to  the  sd  trust  and  these  psnts ;  And  whas  no  No  after- 

ppty,  real  or  psonal,  has  at  any  time  been  settled  under  the  property. 

provons  contd  in  the  hinbfe  recited  indre  for  the  settlemt  of 

other  or  after-acquired  ppty  of  the  sd  L.,  and  no  ppty,  real 

or  psonal,  save  as  hinbfe  appears,  has  at  any  time  come  to 

the  hands  of  the  sd  H.  and  I.  as  trees  of  the  sd  indre  or  (so 

far  as  is  known)  become  subjt  to  the  trusts  thof ;  And  whas  Aocounta. 


(a)  As  to  the  liability  to  daty  of  sums  advanced  under  a  power  of  ad- 
yancement,  see  ExparU  Sitwelly  21  Q.  B.  D.  466. 
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PEvovir.  the  accts  of  the  sd  trees,  showg  all  the  parlars  of  their  rects 
and  disbursemts  in  relon  to  the  sd  trust  este  and  premes, 
and  the  dealgs  thwith,  from  the  date  of  the  sd  indre  of 
settlemt  to  the  psnt  time,  have  been  submitted  to  all  the  sd 
pties  hto  of  the  fii'st  five  pts,  and  been  carefully  examined 
by  them,  and  have  been  signed  by  such  respive  pties  in 
Betention    testimony  of  their  approval  thof ;  And  whas  the  sd  H.  and 

shares  and  I-  ^*v®  retained  the  sum  of  £ India  Stock,  wch,  at  the 

payment  of  price  of  the  day,  is  of  the  value  of  £ ,  to  answer  the  sum 

■hare.         SO  appted  to  the  sd  T.  and  U.  (the  infants)  as  afsd,  and  have 

transferred  the  residue  of  the  sd  stock  and shares  of 

the  sd  Railway  Co  (being  togr  at  the  respive  market  prices 

of  the  day  of  the  value  of  £ )  to  the  sd  E.  and  F.,  with 

the  approbon  of  the  sd  C.  and  D.,  in  satisfon  of  the  sum 
appted  to  the  sd  D.  as  afsd,  as  they,  the  sd  C,  D.,  E.,  and 

Transfer  of  p^^  ^q  resply  hby  acknowe ;  And  whas  the  sd  remaing 

funds  to     shares  of  the  sd  Railway  Co,  wch,  at  the  market  price  of 

*^"'  the  day,  are  of  the  value  of  £ ,  and  wch  represent  the 

portion  remaing  unappted  of  the  sd  trust  premes,  belong 

wholly  to  the  sd  G.,  the  sd  pties  hto  of  the  first  four  pts 

being  excluded  by  the  effect  of  the  hotchpot  clause  contd  in 

the  sd  indre  of  settlemt  from  takg  any  share  thrin,  and  such 

last-mentd  railway  shares  have  accdly  been  transferred  by 

the  sd  H.  and  I.  to  the  sd  G.,  as  he  doth  hby  acknowe ; 

That  par-    And  WHAS  the  sd  sevl  pties  hto  of  the  first  five  pts  are 

Mtisfied      satisfied  with  the  applicon,  disposon,  division,  and  distribon 

withdistri-  of  the  sd  trust  este  and  premes  hinbfe  recited  to  have  been 

made,  and  that  such  division  and  distribon  is  in  full  satisfon 

of  their  respive  shares  and  intts  thrin  under  the  sd  indre  of 

settlemt  [save  as  regards  any  further  share  or  shares  wch 

may  hrafter  accrue  to  them  resply  as  hinafter  mentd] ;  And 

Agreement  WHAS  before  the  sevl  paymts   and  transfers  lastly  hinbfe 

for  release,  recited  were  made,  it  was  stipulated  and  agrd  that  the  rele 

and  indemnity  hinafter  contd  shd  be  made  and  given ;  NOW 

Wit-  THIS  INDRE  WITNETH  that,  in  psuance   of  the  sd 

^^^^  '      agreemt,  and  in  conson  of  the  sevl  paymts  and  transfers  so 

made  as  afsd,  and  of  the  premes,  the  sd  A.,  B.,  C,  D.,  E., 
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F.,  and  G.  (a)  [or,  the  sd  respive  pties  hto  of  the  first  five  >»"?'  ▼n- 
pts]  (the  sd  B.  concurrg  hrin  as  well  in  respt  of  his  own  RdeMe. 
beneficial  intt  in  the  premes  as  in  his  character  of  exor  of 
the  sd  L.),  do  and  each  and  every  of  them  doth  hby  abso- 
lutely rele,  and  for  ever  dischge  the  sd  H.  and  I.»  and  each 
of  them,  their,  and  each  of  their,  hrs,  exs,  and  ads  [and  also 
the  sd  O.,  his  hrs,  exs,  and  ads,  este  and  effects,  and  the 
este  and  elSects  of  the  sd  P.   deced  (&)]  from  the  moys, 
stocks,  funds,  shares,  and  sees  so  pd  or  transferred  by  the 
sd  H.  and  I.,  or  the  trees  for  the  time  being  of  the  sd  indre 
of  settlemt  to  the  sd  B.,  £.,  F.,  and  G.,  as  hinbfe  mentd, 
and  all  other  the  trust  este  and  ppty  comprd  in  or  wch  is  or 
has  at  any  time  been  subjt  to  the  trusts  of  the  sd  indre  of 
settlemt,  and  the  intt,  divids,  and  income  thof,  and  every 
pt  thof  resply,  and  from  all  actions,  pcdgs,  claims,   and 
demands,  in  relon  thto,  or  orwise  under  the  trust  of  the 
sd  indre  of  settlemt  [or  any  sale,  investmt,  paymt,  allowce, 
act,  or  thing,  whatsr  at  any  time  made,  done,  exted,  or 
omitted  or  neglected  by  the  sd  H.  and  I.,  or  the  trees  or 
tree  for  the  time  being  of  the  sd  settlemt,  or  any  or  either 
of  them,  in  or  about  the  exon  of  the  trusts  thof,  whether 
hinbfe  specifically  mentd  or  referred  to  or  not],  or  for  or  in 
respt  of  anything  relating  to  the  premes.  And  each  of  them  CoTonftnt 
the  sd  respive  pties  hto  of  the  first  five  pts  as  to  his  or  her  il^ni- 
own  acts  only  doth  hby  covt  with  the  sd  H.  and  I.  and  their  Frances, 
respive  exs  and  ads,  that  they  the  sd  covtg  pties  resply  have 
not  done  or  been  pty  or  privy  to  anything  whby  the  respive 
shares  and  intt  of  the  sd  covtg  pties  in  the  sd  trust  este  and 
premes  are  or  may  be  in  any  mner  incumbered  or  affected 

(a)  The  trasteea  of  the  sab-settlement  might,  in  the  absence  of  express  Aa  to 
aathority  in  their  settlement  to  giye  a  release,  object,  and  they  could  not  be  trustees 
required,  to  do  so  (see  Re  Cater,  25  Beav.  366) ;  in  that  case  they  will  ^T^^ 
concur  in  the  deed  merely  for  the  purpose  of  acknowledging  the  receipt  of 
the  shaie  paid  to  them.   Large  powers  of  settling  accounts,  compromising  and 
giring  releases,  &c.,  are  given  to  executors  and  trustees  by  the  Gony.  Act, 
1881,  B.  37,  which  is  substituted  for  23  &  24  Vic.  c.  145,  s.  30,  and  applies  to 
trusts  created  before  as  well  as  since  the  Act. 

(&)  Words  releasing  retired,  and  the  estates  of  deceased,  trustees  are 
commonly  and  properly  inserted. 
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FRiovn.  gave  as  hinbfe  appears  or  whby  they  are  resply  disentled  to 

share  in  the  division  and  distribon  of  the  sd  trust  este  and 

CoYeDAntof  premes  in  mner  hinbfe  appearg;    AND    THIS    INDRE 

In'Sct  ^^^^  WITNETH  that,  in  psuance  of  the  sd  agreemt,  and 

of  breaches  in  conson  of  the  premes,  the  sd  A.,  B.,  C,  D.,  and  G.,  do 

hby  jtly,  and  each  of  them  doth  hby  sevlly  covt  with  the  sd 

H.  and  I.,  their,  and  each  of  their,  exs  and  ads,  that  they, 

the  sd  covtg  pties,  and  every  of  them,  their  and  every  of 

their,  hrs,  exs,  and  ads,  wiU  at  all  times  hrafter,  keep 

indemnified  the  sd  H.  and  I.,  and  each  of  them,  their,  and 

each  of  their,  hrs,  exs,  and  ads,  and  also  the  sd  O.,  his  hrs, 

exs,  and  ads,  este  and  effects,  and  the  este  and  effects  of  the 

sd  P.,  deced,  from  aU  actions,  pcdgs,  claims,  and  demands 

on  the  pt  of  any  pson  or  psons  whomsr,  and  all  costs, 

damages,  and  expses  whatsr  by  reason  of  the  investmt  of 

the  sd  sum  of  £ in  the  pchase  of  the  sd  railway  shares, 

or  the  subsequent  retention  of  the  sd  investmt,  or  any  pt 
thof  (a).     If  the  apptmt  to  T.  and   U.  (the  infants)  was  not 

(a)  Where  one  of  the  shares  under  a  settlement  or  will  has  been  settled 
by  an  instrument  not  condoning  a  breach  of  trust  previously  committed, 
a  covenant  of  indemnity  by  some  of  the  persons  tui  juris  interested 
under  the  sub-settlement  should  be  inserted,  as  follows  : ."  AND   THIS 

INDRE  FURTHER  WITNETH  that,  in  psuance  of  the 
sd  agreemt  in  this  behalf,  and  in  conson  of  the  premes,  jt 
and  8€vl  covts  by  covtors  with  trees,  that  they  the  sd  covtg 
pties,  and  every  of  them,  their,  and  every  of  their,  hrs,  exs. 
Covenant  of  and  ads,  will  at  all  times  hrafter  keep  indemnified,  the  sd, . 
agafnsr*^   ^^^^^»  ^^^  ®*^^  ^^  them,  their,  and  each  of  their,  hrs,  exs, 

breach  of    and  ads,  and  also  the  este  and  effects  of  the  sd deced, 

*'^**  from  all  actions,  pcdgs,  claims,  and  demands,  whatsr,  on 
the  pt  of  any  pson  or  psons  claimg  under  the  sd  indre  of 
settlemt  of,  &c.,  the  sub-settlemt,  by  reason,  or  in  respt  of 
[the  sd  investmt  in  railway  shares,  or  the  retention  of  such 
investmt,  or  as  the  case  may  te],  and  from  all  costs,  damages, 
and  expses,  occasioned  by  any  such  action,  pcdg,  claim,  or 

demand."  A  general  covenant  of  indemnity  by  the  beneficiaries  (each 
as  to  his  own  share)  is  sometimes  added,  in  the  following  fonn,  but  this  is 
of  little,  if  any,  value,  unless  it  be  as  a  protection  to  the  trustees  against  the 
possibility  that  incumbrances  may  have  been  created  on  some  of  the  shares, 
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absolute,  $0  that  a  further  share  may  aeenie  to  the  releg  pties^ 
addy  Pbovd  always,  and  it  is  hby  agrd  and  decld  that  the  Proviso 
rele  hinbfe  contd  shall  not  extend  to  any  share  or  shares  of  f^r^her 
the  sd  trust  ppty  woh  may  hrafter  accrue  to  any  of  the  sd  '^^^^  ™*y 
pties  hto  of  the  first  five  pts,  or  their  respive  exs,  ads,  or  the  itiea.v 
assns,  by  reason  of  the  sd  T.  and  U.,  or  either  of  them,  ^^^  parties, 
dying  witht  attaing  a  vestd  intt   under  the   sd  deed   of 
apptmt,  &c.    In  witness,  &c. 


of  which  notice  may  haye  been  giren,  bat  that,  owing  to  a  change  of  trustees  or 
lolicitoiSi  or  otherwise^such  notice  has  not  reached  the  present  trastees.  As  to 
the  yariations  in  brackets  haying  reference  to  married  women,  see  p.  392,  note : 

"AND    THIS    INDRE    ALSO    WITNETH    that,    in^^^^^^^ 
psuance  of  the  sd  agreemt,  and  in  conson  of  the  premes,  of  indem- 
each  of  them,  the  sd,  covtors,  as  far  as  relates  to  the  share  ?j*y  ^y 
to  wch  he  [or  she]  [or  his  wife]  is,  or  claims  to  be,  entled  cUries. 
in  his  [or  her]  own  right  [or  in  right  of  his  wife]  in  the  sd 
trust  premes,  doth  hby  covt  with  the  sd,  trees,  and  each  of 
them,  their,  and  each  of  their,  hrs,  exs,  and  ads,  that  they, 
the  sd  covtg  pties,  and  every  of  them,  their  and  every  of 
their,  hrs,  exs,  and  ads,  will,  from  time  to  time,  and  at  all 
times  hrafter,  keep  indemnified,  the  sd,  trees,  and  each  of 
them,  their,  and  each  of  their,  hrs,  exs,  and  ads,  and  also 

the  este  and  effects  of  the  sd ,  deced,  from  all  actions, 

pcdgs,  claims,  and  demands,  in  respt  of  the  moys,  stocks, 
frmds,  shares,  and  sees  so  pd,  or  transferred  by  the  sd  trees, 
as  hinbefore  recited,  or  other  the  trust  este  ppty  and  premes 
comprd  in,  or  now  or  at  any  time  subjt  to  the  trusts  of  the 
sd  indre  of  settlemt  of,  &c.,  or  the  intt,  divids,  or  income 
thof,  or  any  pt  thof  resply,  or  orwise,  under  the  trusts  of 
the  .sd  indre  of  settlemt  [or  any  sale,  investmt,  paymt, 
allowce,  act,  or  thing  whatsr,  at  any  time  made,  done,  exd, 
or  omitted  by  the  sd  trees  or  tree  for  the  time  being  of  the 
sd  settlemt,  or  either  or  any  of  them,  in  or  about  the  exon 
of  the  trusts  thof,  whether  hinbfe  specifically  mentd,  or 
referred  to,  or  not],  and  from  all  costs,  damages,  and 
expses,  to  be  occasioned  by  any  such  action,  pcdg,  claim, 
or  demand,  as  afsd,  or  orwise  in  respt  of  the  premes." 

K.E. — VOL.  n,  D  i> 
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RELEASE  and  general  Covenant  of  Indbmnitt  to 
Trustees  of  »ettlement  comprising  Pbbsonalty 
and  Real  Estate  conveyed  in  Trust  for  Sale. 

Parties,  A.,  son,  I ;  B.  and  C,  his  wife,  dav/r,  2 ;  D.  and 
Recitals.  E.,  surving  trees,  8.  Recital  of  convce  of  real  este  in  trust 
Settlement,  ybr  sale  and  settlemt  of  even  date  on  marre  of  F.  and  O.  setUg 

£ Annuities,  and  proceeds  of  sale  of  real  este  on 

wife  and  husbd  sv^icessively  for  life,  with  remr  as  wife  shd 
appt,  vnth  remr  for  chn  equally  at  twenty-one,  dtc,  and  power 
of  advancemt,  and  containg  covt  by  L.,  wife*s  father,  to  pay 
gross  sum  on  his  death,  with  intt  in  meantime  to  be  held  on 

similar  trusts  ;  And  whas  the  sd  G.  died  on  the day  of 

witht  havg  exercised  the  sd  power  of  apptmt  by  the 

sd  indre  of  settlemt  given  to  her  as  afsd  ;  Death  of  F.,  havg 
made  a  will  apptg  A.  exor ;  Probate,  And  whas  there  have 
been  issue  of  the  sd  marre  between  the  sd  F.  and  G.,  three 
chn,  and  no  more,  namely,  the  sd  A.,  who  has  attained  the 
age  of  twenty-one  yrs,  the  sd  C,  who  intermarried  with  the 

sd  B.  on  the day  of ,  and  has  since  attained  that 

age,  and  H.,  who  attained  the  age  of  twenty-one  yrs  on  the 

day  of ;  And  whas  the  sd  L.  died  on,  &c.,  in  the 

lifetime  of  the  sd  G.,  and  the  sd  sum  of  £ by  the 

hinbfe  recited  indre  covted  to  be  pd  by  him,  the  sd  L.,  was 

on  the day  of pd  to  the  sd  trees,  and  invested  by 

them  on  the day  of ,  in  the  pchase  of deben- 


Death  of 
tenants 
for  life. 

Family. 


Death  of 
wife's  fa- 
ther, and 
payment 
and  invest- 
ment of 
sum  se- 
eared  by 

his  cove-     tures  of  £ 

nant. 


each  of  the 


Railway  Co ;  And  whas 


the  intt  payable  during  the  life  of  the  sd  L.,  on  the  sd  ppal 

sum  of  £ ,  and  all  the  intt  payable  thron  after  his  dece, 

was  duly  pd  by  him  or  his  exor,  and  was  reced  by  the  sd 
Advance-    G. ;  And  WHAS  in  the  yr the  sum  of  £ ,  pt  of  the 

child  °^  *    ®^  ®^™  ^^  ^ Annuities  comprd  in  the  sd  indre  of 

settlemt,  was,  with  the  consent  in  writg  of  the  sd  F.,  sold  by 
the  sd  trees,  and  the  proceeds  thof  applied  for  the  advancemt 
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of  the  sd  A. ;  Death  of  H.,  havg  made  a  wiU  bequ&athg  her  ^»w-  vni. 

reHdy  este,  **  wch  indaded  her  share  and  intt  under  the  sd 

settlemt/'  to  A.  and  C.  equally,  and  apptg  A.  exor ;  Death 

and  probate  ;  Deaths  of  /.  and  K.,  two  of  the  trees,  and  appt 

ofD.  and  E.  trees  in  their  place  of  the  settlemt  and  deed  of 

even  date,  and  transfer  of  trust  este ;  Death  of  M.,  the  remaing 

origl  tree  /    And  whas  the  whole  of  the  hereds  by  the  sd  ^^^  ®****« 

indre  of  even  date  with  the  sd  settlemt  conveyed  in  trust  for 

sale  as  afsd,  have  been  retained  unsold :  And  whas  the  pd  ^^nTereion 

.  .  of  stock  by 

£ Annuities  were  in  the  yr  1888  converted  by  Act  Act  of  Par- 

of  Parliament  into  £ £2  15s.  per  cent.  Consolidated  ^^"*^°^- 

Stock ;    And  whas  under  the  trusts  of  the   sd  indre    of  Jn  ^hicu 
settlemt  (as  hinbfe  appears)  upon  the  dece  of  the  sd  F.,  the  «f*f^  <^»^i- 
sd  A.  became  entled  in  posson  to  one  equal  third  pt  of  the 

sd  trust  ppty  (subjt  to  bringing  into  acct  the  sum  of  £ 

applied  for  his  advancemt  as  afsd,  and  to  the  paymt  of  suc- 
cession duty),  and  the  sd  C,  or  the  sd  B.  in  her  right, 
became  entled  in  posson  to  anor  equal  third  pt  thof  (subjt 
to  succession  duty) ;  And  whas  the  funl  and  testy  expses  ^  *<>  s***™ 
and  debts  of  the  sd  H.  have  been  fully  pd  and  satisfied,  and  child. 
by  virtue  of  the  bequests  contd  in  her  sd  will,  the  sd  A., 
and  the  sd  C,  [or  the  sd  B.  in  her  right,]  are  beneficially 
entled  in  equal  shares  to  the  one-third  share  of  the  sd  H. 
in  the  sd  trust  ppty  (subjt  to  succession  duty,  and  subjt  also 
to  the  pa3ant  of  the  legacy  duty  payable  under  the  will  of 
the  sd  H.) ;  And  whas  all  the  divids  and  rents  of  the  sd  Income, 
trust  ppty  up  to  the  death  of  the  sd  G.,  inclusive  of  the 
apportioned  pt  of  the  divids  and  rents  wch  became  due  after 
her  dece,  were  duly  pd  to  her  or  to  the  sd  F.,  as  her  admor, 
and  all  divids  and  rents  thof  subsequently  to  such  death, 
and  up  to  the  death  of  the  sd  F'.,  inclusive  of  the  apportioned 
pt  of  the  divids  and  rents  accrug  after  his  death,  were  duly 
pd  to  him  or  the  sd  A.,  as  his  exor,  as  the  sd  A.  doth  hby 

acknowe ;  And  whas  the  sum  of  £ pt  of  the  sd  sum  of  Payment 

£ £2  155.  per  cent.  Consolidated  Stock,  has  been  sold  by  and  costs. 

the  sd  D.  and  £.,  and  the  proceeds  thof,  togr  with  the  divids 
^d  rents,  amtg  to  £ ,  wch  have  accrued  on  the  sd  trust 

DPS 
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pRBc.  Till,  ppty  since  the  death  of  the  sd  F.,  have  been  applied  in 
paymt  of  the  succession  duty  payable  in  respt  of  the  sd 
trust  ppty  and  the  costs  of  and  incidental  to  the  preparon 
and  exon  of  these  psnts  or  orwise  relatg  to  the  windg  up  of 

Valuation    the  sd  trust ;  And  whas  all  legacy  duty  payable  under  the 

property.     ^'^  ^^  ^®  ^^  H.  has  been  duly  pd;   And  whas  the  sd 

hereds  situate  at have  been  valued  by at  the  sum 

of  £ ,  wch  sum  it  has  been  agrd  shall  be  taken  as  the 

value  thof  for  the  ppose  of  the  division  of  the  sd  trust 

ppty;    And  whas  the  market  value  of  the  sum  of  £ 

£2  15a.  per  cent.  Consolidated  Stock  (being  the  sumremaing 

after  such  sale  as   afsd),  and  of  the  sd   £ Bailway 

Debentures  at  the  price  of  the  day  is  £ and  £ 

Agreement  resply ;  And  WHAS  it  has  been  agrd  that  the  sd  hereds  and 

o/estate.     ^^  sum  of  £ £2  16«.  per  cent.  Consolidated  Stock,  wch 

togr  amt  in  value  to  the  sum  of  £ (being  the  amt  of  the 

total  share  of  the  sd  A.  in  the  sd  trust  ppty  after  acctg  for 

the  sum  of  £ applied  for  his  advancemt  as  afsd,)  shall 

be  appropriated  to  him,  and  that  the  sum  of  £ like 

Stock,  and  the  sd  sum  of  £ Bailway  Debentures,  amtg 

togr  in  value  to  the  sum  of  £ (being  the  amt  of  the 

total  share  of  the  sd  C.  in  the  sd  trust  premes),  shall  be 
Conyey-  appropriated  to  her ;  And  whas  by  an  indre  bearg  even  date 
retd  estate  hwith,  and  expd,  &c.,  the  sd  hereds  have  been  conveyed  by 
to  son.       j^Q  g^  j)^  j^nd  E.  with  the  concurrce  of  the  sd  B.  and  C.  to 

the  sd  A.  (a) ;  And  whas  the  sd  sum  of  £ jE2  15«.  per 

Transfer     cent.  Consolidated  Stock,  has  been  transferred  by  the  sd  D. 

of  stocks. 

and  E.  to  the  sd  A.,  and  the  sd  sum  of  £ like  Stock 

and  £ Bailway  Debentures  have  been  transferred  by 

the  sd  D.  and  E.  to  the  sd  B.,  with  the  consent  of  the  sd  C, 


Election  to  (^)  ^^^  election  of  all  the  parties  to  take  the  property  as  real  estate  dis- 
take  as  charged  from  the  trast  for  sale  would  be  evidenced  by  the  conveyance,  which 
real  estate,  it  seems  mnst  be  acknowleged  by  the  married  woman  for  that  purpose,  unless 

she  is  entitled  for  her  separate  nse  onder  the  old  law,  or  the  Married  Women's 

Property  Act,  1882,  (as  to  which,  see  p.  95,  note)  ;  FranJu  v.  BoUanSj  L.  B. 

3  Ch.  Ap.  717  (compromised  after  the  hearing  before  the  Lprds  Justices  ;  see 

JU  Clinton's  Trvit,  L.  R.  13  Eq.  301). 
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as  they  the  sd  A.,  B.,  and  C,  do  hby  acknowe ;  And  whas,  p»«o^i". 
before  the  convce  and  transfers  afsd  were  made,  it  was  agrd  Agreement 
that  the  rele  and  indemnity  hinafter  contd  shd  be  given  and  ^°^  reieaae. 
exted :  NOW  THIS  INDRE  WITNETH  that  in  psuance  ^^*^ 
of  the  sd  agreemt  and  in  conson  of  the  premes  the  sd  A.  (as 
well  in  respt  of  his  beneficial  intt  as  in  his  character  of 
exor  of  the  sd  H.  and  F.  resply),  and  the  sd  B.  and  C.  do 
and  each  of  them  doth  hby  rele  and  dischge  the  sd  D.  and 
E.,  and  each  of  them,  their,  and  each  of  their,  hrs,  exs»  and 
ads,  and  also  the  estes  and  effects  of  the  sd  I.,  K.,  and  M. 

resply,  from  the  sd   respive   sums   of  £ and  £ 

£2  IBs.  per  cent.  Consolidated  Stock,  and  £ Railway 

Debentures  so  transferred  to  the  sd  A.  and  B.  resply  as 
afsd,  and  from  the  sd  hereds  and  the  moys  to  arise  from  the 
sale  thof,  and  from  all  actions,  pcdgs,  claims,  and  demands 
whatsr,  for  or  in  respt  of  the  same  resply,  or  the  trust  ppty 
comprd  in  or  at  any  time  subjt  to  the  trusts  of  the  sd  indre 
of  settlemt  or  the  sd  indre  of  even  date  thwith,  or  the  divids, 
intt,  rents,  or  annual  produce  thof,  or  anything  in  anywise 
relatg  to  the  trusts  of  the  sd  settlemt  or  the  sd  indre  of 
even  date  thwith,  or  the  premes  (6) ;  Govt  by  A.,  J5.,  and  C. 
agat  incumbces,  p.  399  :  AND  THIS  INDRE  FURTHER  Coyenant 

of  indein- 

WITNETH  that  in  psuance  of  the  sd  agreemt  and  in  con-  nity  (<?). 
son  of  the  premes  the  sd  A.  and  B.  do  hby  jtly  and  sevlly 
covt  with  the  sd  D.  and  E.,  their  exs  and  ads,  and  with 
each  of  them,  his  exs  and  ads,  that  they  the  sd  covtg  pties 
resply  will  at  all  times  hrafter  effectually  keep  indemnified 
the  sd  D.  and  E.,  and  each  of  them,  their  and  each  of  their, 
hrs,  exs,  and  ads,  agst  aU  actions,  pcdgs,  claims,  and 
demands  on  the  pt  of  any  pson  or  psons  whomsr,  and  from 
all  costs,  damages,  and  expses  in  respt  of  the  trust  este  and 
ppty  now  or  at  any  time  comprd  in  or  subjt  to  the  trusts  of 
the  sd  indre  of  settlemt,  or  the  divids,  intts,  rents,  or  annual 


(b)  For  a  fuller  form  of  release,  see  the  last  Precedent. 
(e)  As  to  the  insertion  of  a  general  covenant  of  indemnity,  see  aboTO. 
p.  400,  note. 
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PBEc.  ▼III.  produce  thof,  or  any  pt  thof  reaply,  or  anythiiig  done  or 
omitted  by  the  sd  D.  and  E.,  or  the  sd  I.,  K.,  and  M.,  or 
any  of  them,  in  the  exon  of  the  trusts  of  the  sd  indre,  or 
anything  in  anywise  relatg  to  the  premes.      In  witness,  &c. 


IX. 

PMC.  IX.  RELEASE  to  the  Trustees  of  a  Mabriage  Settle- 

ment  on   the  Final  Distribution   of  the  trust 
funds.      A   Short  Form.      The  Dealings  tvith 
the   trust  funds    being   Shewn    by    a    Schedule. 
Variations  where  an  Indemnity  is  given. 

Pasties,  A.,  "  and  B.,  a  daur,  his  wife,"  1 ;  C.  and  D., 
trees  of  B.'s  settlemt,  2;  E.,  a  son,  3;  F.,  a  son,  4;  Q., 
exor  of  last  tenant  for  life,  5 ;  K.  and  L.,  trees  of  settlenit, 
Recitals.  6 :  Whas  by  an  indre  dated,  &c.,  and  expd,  &c.,  (being  the 
Settlement,  settlemt  made  on  the  marre  of  the  sd  M.  and  N.),  it  was 
decld  that  the  sd  X.  and  Y.,  or  other  the  trees  or  tree  for 
the  time  being  of  the  sd  indre,  shd  after  the  sd  marre  either 
allow  the  stocks,  funds,  and  sees  thrin  mentd,  the  parlars 
whof  are  specified  in  the  schdle  hto,  to  remain  in  their 
actual  state  of  investmt,  or  shd  at  any  time  or  times,  with 
the  consent  of  the  sd  M.  and  N.,  or  of  the  surror  of  them, 
and  after  the  death  of  such  survor,  at  the  discron  of  the  sd 
trees  or  tree  for  the  time  being,  sell  the  same,  but  as  to 
certn  pts  thof,  wch  were  then  reversionary  or  contingent,  not 
until  after  the  same  shd  have  fallen  into  posson,  and  invest 
the  proceeds  in  any  of  the  sees  thrin  mentd,  wch  included, 
among  others,  the  sevl  sees  into  wch  the  investmts  of  the  sd 
trust  premes  were  from  time  to  time  transposed,  as  appears 
from  the  sd  schdle  hto,  and  shd,  &c.,  trusts  to  pay  income 
to  M.  and  N.,  a/nd  the  survor  for  life,  remr  for  their  issue  as 
they  or  survor  appt,  in  default  for  chn  at  twenty-one,  do.,  and 


ftfiLEASl^  407 

hotchpot,  advaneemt,  maintce,  and  acctmuUm  clau9e$ ;  Recitals  p»«c^ 
as  to  issue  of  marre  and  marre  of  daur ;  Apptmt  of  K.  and 
L.  trees  in  place  of  X.  and  Y.  on  the  retiremt,  and  transfer 
of  trust  este;  Apptmt  by  M.  and  N.  ofpt  of  trust  funds  to  B. 
on  her  marre,  and  assignmt  thof  to  C.  and  D.,  her  trees  ; 
Death  of  M. ;  Apptmt  by  N.  after  M.'s  death  to  E. ;  Will  of 
N.  apptg  G.  exor,  death  and  probate ;  And  whas  the  first  pt  BxpUna- 
of  the  schdle  hto  contains  a  full  and  parlar  acct  and  statemt  schedule, 
of  the  trust-este  and  ppty  origlly  comprd  in  or  subjt  to  the 
hinbfe  recited  indre  of  settlemt  of,  ^c,  and  of  all  sales  and 
transposons  of  the  investmt  thof,  and  of  all  the  rects, 
paymts,  and  disbursemts  of  the  sd  trees  or  tree  for  the  time 
being,  in  respt  of  the  capital  of  the  sd  trust  este  and  premes, 
and  also  (since  the  dece  of  the  sd  N.)  in  respt  of  the  income 
thof;  And  whas  the  second  pt  of  the  sd  schdle  shows  the 
parlars  of  the  trust  este  and  ppty  now  remaing  subjt  to  the 
trusts  of  the  sd  settlemt,  and  the  mode  in  wch  the  same  is 
distributable ;  Add  recitals  a^  to  any  matters  requirg  to  be 
spedaUy  noticed ;  And  whas  the  sd  pties  hto  of  the  first  Approval 
five  pts  haye  carefully  examined  the  accts   contd  in  the 
sd  schdle  hto,  and  are  satisfied  thwith;   And  whas  all^ppH^ 
income  payable  to  the  sd  M.  during  his  life,  and  since  his  income. 
dece  to  the  sd  N.,  in  respt  of  the  sd  trust  premes,  has  been 
duly  accted  for  and  pd,  as  the  sd  G.  doth  hby  acknowe; 
And  whas  the  sd  K.  and  L.  have,  at  the  request  of  the  sd  ^^^^^ 
sevl  pties  hto  of  the  first  four  pts,  agrd  to  make  the  sevl  bvtion  and 
paymts  and  transfers  mentd  in  the  second  pt  of  the  sd     ®**^" 
schdle  hto  upon  havg  such  rele  as  is  hinafter  contd ;  NOW  ^^*"  j^ 
TmS    INDRE    WITNETH    that  in  psuance  of   such"""  ' 
agreemt,  and  in  conson  of  the  sevl  paymts  and  transfers 
mentd  in  the  second  pt  of  the  sd  schdle  havg  been  made  by 
the  sd  K.  and  L.,  at  the  request  of  the  sd  sevl  pties  hto  of 
the  first  five  pts,  as  they  do  resply  hby  acknowe.  They,  the 
3d  sevl  pties  hto  of  the  first  five  pts  (a),  accdg  to  their  sevl 


(ff)  As  to  the  trustees  of  the  daaghter*s  settlement  joining  in  the  release, 
p.  399,  note. 
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and  respiye  rights  and  intt9,  do,  and  every  of  them  doth 
hby  rele  the  sd  K.  and  L.,  and  also  the  sd  X.  and  Y.,  and 
every  of  them,  their,  and  every  of  their  hrs,  exs,  ads,  estes 
and  effects,  from  all  actions,  pcdgs,  claims  and  demands, 
in  respt  of  the  trust  este  and  ppty  comprd  in  or  at  any  time 
subjt  to  the  trusts  of  the  sd  indre  of  settlemt  of,  &c.,  or  any 
pt  thof,  or  of  any  of  the  acts,  matters,  and  things  mentd  or 
implied  in  the  sd  schdle  hto,  or  orwise  in  relon  to  the 
premes  (a).     In  wiiness,  &c. 

The  schdle  referred  to  in  the  above-written  indre. 

Schdle  qfaccU  in  two  pU. 


FRic.  X.  RELEASE   hy  Residuary  Legatees  to  Executors 

and  Trustees  of  a  Well  comprising  Real  and 
Personal  Estate^  Except  as  to  Certain  Trust 
Funds  ;  a  Fund  being  Retained  for  the  Indem- 
nity of  the  executors f  in  respect  of  Liabilities  under 
Leases. 

Parties,  A.,  B.,  "  and  C,  his  wife,"  D.,  E.,  "  and  F., 

his  wife,**  residuary  legatees  and  hnsbds  of  married  women, 

Recitals.     1  (^) ;    Gt.  and  H.,  exs  and  trees,  2.     Recite  Will  giving 


Short  (^)  -^^^  following  is  a  verj  short  form  of  release  and  indemnity  combined  : 

cianse  of  •*  NOW  THIS  INDRE  WITNETH  that  in  conson  of  the 
indemnify  premes  the  sd  beneficiaries  do  resply  hby  rele  and  covt  to 
combined,  keep  indemnified  the  sd  trees  resply  and  their  respive  hrS| 
exs,  and  ads  from  and  agst  all  claims,  demands,  actions,  pcdgs, 
costs,  damages,  and  expses  wch  may  or  might  be  made  or 
arise  in  relon  to  the  sd  trust  premes  or  any  pt  thof  or 
anything  done  or  omitted  by  the  sd  trees  in  respt  thof.'' 

(ft)  As  to  the  married  women,  see  p.  392,  note. 
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legacies  and  containg  a  genl  devise  and  bequest  to  O.  and   ^mc.  x. 
H.  in  trust  for  conversion^  the  proceeds  to  be  applied  in  payvit 
of  funl  and  testy  expses^  debts,  and  legacies,  and  subjt  thto  in 
trust  for  such  of  the  testor*s  chn  as  shd  survive  him  ;  Diron 
that  daurs'  shares  shd  be  held  on  trusts  for  the  benefit  of 
themselves  and  their  chn,  and  appt  of  O,  and  H,  exors ; 
Death  of  testor  and  probate ;  And  whas  the  sd  A.,  C,  D.,  Children, 
and  F.y  are  the  only  chn  of  the  sd  testor  who  suryiyed 
him,  and  they  have  all  attained  the  age  of  twenty-one  yrs ; 
And  whas  the  sd  testor  was  at  his  dece  entled  to  divers  As  to  lease- 
leasehd  messes  and  hereds,  some  of  wch  were  held  under 
leases  granted  to  him,  the  sd  testor,  and  of  some  of  wch  he 
was  the  assignee,  and  the  sd  testor  had  also  acquired  other 
leasehd  hereds,  wch  he  had  disposed  of  in  his  lifetime ; 
And  whas  the  sd  G.  and  H.  have  got  in  and  converted  all  Admmis- 
the  psonal  este  of  the  sd  testor  wch  was  not  specifically  penoma 
bequed  by  his  sd  will,  and  have  pd  throut  all  his  fiml  and  •****•• 
testy  expses  and  debts,  and  all  legacy  duties  (c)  payable 
under  his  sd  will,  and  have  pd  or  provd  for  the  pecuniary 
legacies  bequed  by  his  sd  will,  and  the  net  residue  of  the  sd 
psonal  este  amts  to  £  —  ;  And  whas  the  sd  G.  and  H.  Sde  of 
have  sold  the  whole  of  the  leasehd  este  of  the  sd  testor,  and  esute. 
after  paymt  of  the  costs,  chges,  and  expses  of,  and  incidental 
to,  the  sd'sale,  the  net  proceeds  arisg  from  such  sale  amted 

to  the  sum  of  £ ,  makg,  with  the  sd  sum  of  £ ,  the 

sum  of  £ ;  And  whas  it  is  apprehended  that  the  este  of  R«*«ntio'» 

the  sd  testor  and  the  sd  G.  and  H.,  as  his  exs  may  be  nity  fund 
under  a  continug  liability  in  respt  of  the  leasehd  hereds  and  j^.??^ 
ppties  wch  were  held  by  him  as  afsd  under  the  covts  contd  nnder 
in  the  respive  leases  or  the  assignmts  thof  to  him  or  in  ^^"^* 
underleases  thof,  and  it  has  been  agrd  that  the  sd  G.  and  H. 

shd  retain  out  of  the  sd  sum  of  £ the  sum  of  £ 

wch  has  been  invested  by  them  in  the  pchase  of  £ , 

jB2  lbs.  per  cent.  Consolidated  Stock  in  their  own  names 


(jd)  If  the  testator  died  since  the  Ist  of  Jane,  1881,  there  would  be  no 
legmcy  duty  on  the  bequest  to  his  children)  see  44  Vie.  Ci  12,  s.  41. 
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PRTC.  X.    as  a  fond  for  the  ppose  of  indemnifyg  and  protectg  them  in 
DiTimon  of  respt  of  Buch  liabilities ;  And  whas  the  sd  G.  and  H.  have 

•"*•*••        pd  one  equal  fourth  pt  of  the  sd  sum  of  £ to  each  of 

them  the  sd  A.  and  D.,  as  they  do  resply  hby  acknowe,  and 
have  invested  one  other  fourth  pt  of  the  same  sum  in  the 

pchase  of  £ Debenture  Stock  of  the Railway  Co 

in  their  own  names,  to  be  held  upon  the  trusts  in  the  sd 
will  expd  for  the  benefit  of  the  sd  G.  and  her  chn,  and  have 
invested  the  remaing  one-fourth  pt  of  the  sd  sum  in  the 

pchase,  in  their  own  names,  of  £ like  Debenture  Stock, 

to  be  held  upon  the  trusts  in  the  sd  will  expd  for  the  benefit 
Aoeouiti,  of  the  sd  F.  and  her  chn ;  And  whas  the  sd  G.  and  H.  have 
rendered  imto  the  sd  sevl  psons  pties  hto  of  the  first  pt 
accts  of  the  psonal  este  of  the  sd  testor,  includg  leasehds, 
and  of  the  sale,  conversion,  and  gettg  in  thof  resply,  and  of 
the  applicon  of  the  moys  arisg  from  such  sale,  conversion, 
and  gettg  in,  and  have  also  duly  pd  or  accted  to  the  sd  sevl 
pties  hto  of  the  first  pt  for  all  rents  and  profits  arisg  from 
the  sd  leasehd  estes,  from  the  death  of  the  sd  testor  until 
the  complon  of  the  sd  sales  thof,  and  all  income  wch  has 
accrued  from  the  sd  psonal  este,  as  the  sd  sevl  pties  hto 
of  the  first  pt  do  resply  hby  declare,  and  being  satisfied  with 
such  accts,  they  have  agrd  to  give  to  the  sd  G.  and  H.  such 
^j^  rele  as  is  hinafter  contd :  NOW  THIS  INDUE  WITNETH 
that  in  psuance  of  the  sd  agreemt,  and  in  conson  of  the 
premes,  they,  the  sd  pties  hto  of  the  first  pt,  do,  and  every 
Beleue.  of  them  doth,  hby  rele  and  for  ever  dischge  the  sd  G.  and 
H.,  and  each  of  them,  their,  and  each  of  their  hrs,  exs,  and 
ads,  from  all  actions,  pcdgs,  accts,  claims,  and  demands, 
for,  or  in  respt  of  the  residuary  psonal  este  of  the  sd  testor 
(includg  leasehds),  or  any  pt  thof  resply,  or  the  moys  arisg 
from  the  sale,  conversion,  and  gettg  in  of  the  same  resply, 
or  the  rents,  profits,  divds,  intt,  or  income  thof  resply  [or 
for  or  in  respt  of  any  sale,  conversion,  investmt,  paymt, 
applicon,  valuon,  act,  or  thing  made,  done,  or  exted,  or 
neglected,  or  omitted  by  the  sd  G.  and  H.,  or  either  of 
them,  in  the  admon  of  the  sd  este,  or  the  exon  of  the 


\ 


trasts  of  the  sd  will  and  codl],  or  for,  or  in  respt  of,  any    ^"°«^ 
other  thing  in  anjrwise  relatg  to  the  premes ;  Frovd  always  koi  to 
that  the  rele  hinbfe  contd  shall  not  extend  to  the  sd  respive  J^J^Ji^^ 

soms  of  £ and  £ Debenture  Stock  of  the uinedby 

Railway  Co  retained  by  the  sd  trees  to  be  held  upon  the  *™'**^ 
trusto  in  the  sd  will  mentd  for  the  benefit  of  the  sd  C.  and 
her  chn,  and  the  sd  F.  and  her  chn  resply  as  a&d,  or  the 

diyds  or  income  thof  resply,  or  to  the  sd  sum  of  £ 

£2  168.  per  cent.  Consolidated  Stock  retained  as  an  in- 
demnity  fund  as  hinbfe  and  hinafter  mentd  or  the  income 
or  accumulons  thof :  And  it  is  hby  agrd  and  decld  that  the  Dedaraiion 
sd  O.  and  H.,  their  exs,  ads,  and  assns,  shall  hceforth  stand  ?^j^^|^ 

possed  of  the  sd  sum  of  £ £2  ISs.  percent.  Consolidated  fond  (a). 

Stock  invested  in  their  jt  names  as  afsd  upon  trust  either  to 
retain  the  inyestmt  thof  or  at  any  time  to  transpose  the 
same  or  any  pt  thof  into  or  for  any  other  of  the  public 
stocks  or  funds  or  govemmt  sees  of  the  United  Kingdom 
at  discron,  and  upon  further  trust  during  the  lives  and  life  of 
the  sd  pties  hto  of  the  first  pt,  and  the  survors  and  survor 
of  them,  and  for  a  period  of  twenty-one  years  from  and 
after  the  death  of  the  last  survor  of  them,  to  pay  or  apply  all 
or  any  pt  of  the  capital  and  income  of  the  sd  indemnity  fund 
as  and  when  the  same  shall  be  required  for  the  pposes 
hinafter  mentd,  namely,  in  satisfon  of  any  liabilities  to 
wch  the  este  of  the  sd  testor  may  remain  and  be  subjt 
under  the  covts  of  the  leases  under  wch  the  leasehd  ppties 
to  wch  the  sd  testor  was  entled  at  his  dece  as  afsd,  or  any 


(a)  By  B.  27  of  Loid  St.  Loonaids*  Act  (22  k  23  Vic.  c.  35),  execntora  and  As  to  lia- 
adminifltrators  can  relieve  themselTes  of  liability  under  leases  granted  or  bility  of 
assigned  to  the  testator  or  intestate  by  assigning  them  to  a  pnrchaser  after  cxejxutors 
satisfying  all  liabilities  down  to  the  time  of  the  assignment  and  setting  aside  ^^^ 
a  fond  to  answer  any  fixed  sum  agreed  to  be  laid  out  on  the  property  ;  they  ^f  leases 
can  then  safely  distribute  the  estate ;  but  this  does  not  cover  the  liability  under  ^c. 
leases  assigned  by  the  testator  or  intestate  in  his  lifetime,  nor  under  cove- 
nants for  indemnity  entered  into  by  him  in  an  assignment  of  a  lease  to  him, 
nor  under  covenants  contained  in  underleases  ;  see  Beilly  v.  Beilly,  34  Beav. 
406.    An  assignment  to  a  legatee  is  not  an  assignment  to  a  purchaser  under 
the  Act,  Dodson  v.  Sarnm^U,  30  L.  J.  (Ch.)  799. 


m  HELfiASEd. 

*t!!L*'  ^^^^^  leasehd  ppties  at  any  time  held  by  the  sd  tester  may 
be  or  have  been  held,  or  under  the  covts  contd  in  any 
assignmt  of  any  such  lease  or  leases  to  the  sd  testor  or  any 
underlease  or  underleases  thof,  and  so  as  effectually  to 
indemnify  the  sd  G.  and  H.,  and  their  respive  exs  and  ads 
in  respt  of  all  such  liabilities,  and  any  expses  incurred  in 
respt  of  any  such  liabilities,  and  subjt  as  afsd,  the  sd  trees 
shall  stand  possed  of  the  sd  indemnity  fund,  and  the  income 
thof  upon  the  tmsts  decld  by  the  sd  will  of  the  net  residue 
of  the  psonal  este  of  sd  testor,  and  shall  pay  or  apply  the 
income  of  the  sd  fund  in  the  meantime  and  until  the  same 
shall  be  actually  wanted  for  the  ppose  of  such  indemnity  to 
the  psons  or  pson  or  for  the  pposes  to  or  for  which  the 
same  shall  be  payable  or  applicable  under  such  trusts; 
Pboyd  always  and  it  is  hby  agrd  and  decld  that  notwg  the 
trusts  hinbfe  contd,  the  sd  trees  may,  at  any  time  in  their 
discron,  pay  and  divide  to  and  among  the  sd  pties 
beneficially  entled  under  the  sd  will  any  pt  of  the  capital 
of  the  sd  indenmity  fund,  the  retention  whof  for  the  pposes 
afsd  the  sd  trees  may  consider  to  be  unnecy.  Tn  witness, 
&c. 


XI. 

PEic.  XI.  DEED  of  Release,  Confibmation,  and  Inbemkity  by 

the  Parties  Interested  under  a  Will,  in  respect 
of  the  Trustees  having  Retained  part  of  the  Real 
Estate  Unsold,  and  in  respect  of  a  Sale  to  a  Son 
of  the  Testator  at  a  Valuation,  and  Release  by 
the  Widow  of  her  Lipb  Interest  in  the  Pv/rchase- 

m 

money  to  the  Son. 
Parties,  A.,  tvidotv,  1 ;  B.,  C,  D.,  and  E.  his  wife,  F., 


for  sale  to 
son. 
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and  G.  his  wife,  chn,  and  htubds  of  married  daws  (a),  2 ;   ^^^*  "• 

B.,  «on,  8 ;  L.,  M.,  and  N.>  trees,  4.    Recite  Will  containg  Becitais. 

residuary  devise  and  bequest  in  trust  for  sale  and  conversion, 

and  trust  of  proceeds  for  A.  for  life,  remr  to  chn  at  twenty  - 

one,  dtc. ;  Death  and  probate ;  State  of  family ;  Testor*s  title 

to  este :  And  whas  after  the  death  of  the  sd  testor  it  was  That  estate 

considered  that  an  immediate  sale  of  the  sd  este  was  un-  retained 

desirable,  and  it  was  accdly  arranged,  with  the  approbon  and  ^^'^^^ 

consent  of  all  the  sd  pties  hto  of  the  first  and  second  pts, 

that  the  same  shd  remain  unsold,  and  shd  be  cultivated 

and  kept  up  at  the  expse  of  the  sd  testor's  este ;  And  whas  Agreement 

it  has  been  lately  agrd  between  the  sd  trees  and  the  sd 

B.,  with  the  approbon  and  consent  of  all  the  sd  other  pties 

hto  of  the  first  and  second  pts,  that  the  sd  este  shd  be  sold 

to  the  sd  B.  for  the  sum  of  £ ,  being  the  sum  at  wch 

the  same  has  been  valued  by  X.  and  Y. ;  And  whas  the  sd 
sale  is  inttd  to  be  forthwith  carried  into  effect  by  a  pper 
convce  ;  And  whas  the  sd  A.,  at  the  request  of  the  sd  B.,  ^fff^™*^* 

lor  release 

and  in  order  to  provide  him  with  the  necy  capital  for  carryg  of  life 
on  the  cultivon  of  the  sd  este  and  his  other  requiremts,  ******* 

has  agrd  to  rele  her  life  intt  in  the  sd  sum  of  £ con- 

stitutg  the  pchase-moy  of  the   sd   este  in  mner  hinafter 
mentd,  to  the  intent  that  such  sum  may  be  forthwith  pd  or 
transferred  by  the  sd  trees  to  the  sd  B.,  in  pt  satisfon  of  his 
share  in  the  sd  residuary  este,  subjt  to  the  dedon  of  the 
legacy  duty  payable  in  respt  thof,  and  the  costs  of  and 
incidental  to  these  psnts  and  the  carrying  out  of  the  sd 
arrangemt,  wch  it  has  been  agrd  shall  be  pd  throut ;  And  i^«zeement 
WHAS  the  sd  pties  hto  of  the  first  and  second  pts  have  resply  ^c^^T^ 
agrd  to  exte  such  confirmon  and  rele,  and  the  same  pties,  *™»*«««« 
other  than  the  sd  E.  and  G.,  have  resply  agrd  to  enter  into 
such  covts  of  indemnity  as  are  hinafter  contd  :  NOW  THIS  ^^*'xv 
INDRE  WITNETH  that,  in  conson  of  the  premes,  the  sd""*^ 
pties  hto  of  the  first  and  second  pts,  accordg  to  their  sevl 
estes  and  intts,  do  resply  hby  ratify  and  confinn  the  sd  sale. 


(a)  As  to  the  married  women,  see  p.  892,  note. 
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PBia  zi. 

Seleaae  to 
trugteeib 


GoTenint 
of  indem- 
nitj. 


Farther 
▼itncflseth. 

Release 
of  Ufe 
interest. 


or  intd  sale,  of  the  sd  este  to  the  sd  B.,  and  do  hby  authorise 
and  empower  the  sd  trees  to  carry  such  sale  into  eflEect,  and 
do  resply  hby  rele  and  dischge  the  sd  L.,  M.,  and  N.,  and 
every  of  them,  their  and  every  of  their^  hrs^  exa,  and  ads, 
from  all  claims,  demands,  actions,  and  pcdgs,  in  respt  of  the 
sd  este  havg  been  retained  unsold  as  afsd,  or  any  loss 
arisg  from  such  retention,  or  in  respt  of  the  sd  sale  of  the 
sd  este  to  the  sd  B. ;  And  each  of  them  the  sd  pties  hto  of 
the  first  and  second  pts,  other  than  the  sd  £.  and  G.,  doth 
hby  covt  with  the  sd  L.,  M.,  and  N.  resply,  and  their  respive 
exs  and  ads,  that  they  the  sd  covtg  pties  resply  and  their 
respive  hrs,  exs,  and  ads,  will  at  all  times  keep  the  sd  L., 
M.,  and  N.,  and  every  of  them,  and  their  and  every  of  their 
hrs,  exs,  and  ads,  effectually  indemnified  agst  all  actions, 
pcdgs,  claims,  and  demands  on  the  pt  of  any  pson  or  psons, 
and  in  parlar  on  the  pt  of  the  sd  E.  and  G.,  or  either  of 
them,  or  any  pson  or  psons  claimg  under  them  or  either  of 
them,  and  from  all  costs,  damages,  and  expses,  for  or  in 
respt  of  the  sd  este  havg  been  retained  unsold  as  afsd,  or  in 
respt  of  the  sd  sale  thof  to  the  sd  B.,  or  in  relon  to  any  of 
the  matters  afsd  :  AND  THIS  INDRE  ALSO  WITNETH 
that  the  sd  A.  doth  hby  rele  and  surrender  to  the  sd  B.,  his 
exs  and  ads,  all  the  life  este  and  intt  of  the  sd  A.  in  the  sd 

sum  of  £ arisg  from  the  sale  of  the  sd  este  to  the  sd  B., 

and  the  intt  and  income  thof,  to  the  intent  that  such  sum 
shall  forthwith,  or  as  soon  as  circes  will  admit,  be  pd  or 
transferred  by  the  sd  trees  to  the  sd  B.,  his  exs,  or  ads,  in 
pt  satisfon  of  his  share  in  the  sd  residuary  este,  subjt  to  and 
after  dedon  and  paymt  throut  of  the  legacy  duty  payable  in 
respt  thof,  and  the  costs  hinbfe  mentd.    In  witness,  &c.  (a) 


(a)  This  deed  must  be  acknowledged  by  E.  and  G.,  unlesB  thej  are  entitled 
for  their  separate  nse.    See  p.  382,  note. 
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RELEASE  and  Indemnitt  hy  beneficiarie$  under  a  '■■cjui. 
Will  to  the  Executors  in  respect  of  a  payment 
made  by  way  of  Gompromibe  of  a  claim  against  the 
Estate  Q}).  Some  of  the  beneficiaries  being  Infants 
who  are  made  Parties,  that  they  may  execute  when 
of  a^e  (c). 

Pastiss,  adult  beneficiaries^  1 ;  infant  beneficiaries,  2 ; 
exors,  8.  Recitals  as  to  compromise ;  And  whas  the  sd  B«citab. 
terms  were  arranged  and  the  sd  paymt  made  with  the  ^J^*** 
approbon  of  the  sd  pties  hto  of  the  first  pt,  who  were  con- 
sulted in  the  course  of  the  sd  negotions,  and  who  entirely 
concurred  in  the  expediency  of  carrying  out  the  sd  terms 
and  recommended  the  adoption  thof,  and  agrd  in  respt  thof 
to  exte  such  rele  and  covt  of  indenmity  as  is  hinafter  contd ; 
And  whas  the  names  of  the  sd,  infants,  have  been  inserted  ^  ^ 
as  pties  to  these  psnts  of  the  second  pt,  to  the  intent  that 
they  may,  if  they  shall  resply  think  fit,  exte  the  same  on 
their  resply  attaing  majority,  but  the  effect  of  the  exon  of 
these  psnts  by  the  sd  adult  pties  hto  or  any  of  them  as  bindg 
each  such  respive  pty  shall  not  in  any  way  be  prejudiced  by 
the  non-exon  of  these  psnts  by  the  sd  infants  or  either  of 
them  or  by  any  other  pson  hrin  named  as  a  pty  to  these 
psnts :  (d)   NOW    THIS    INDRE   WITNETH  that  in  Wit- 


(V)  As  to  the  power  of  execatora  and  trustees  to  compromise,  kc.f  see  the 
Conr.  Act,  1881,  s.  87,  re-enacting  in  an  extended  form  23  k  21  Vic.  c.  145, 
8.  SO,  which  is  repealed  (s.  71). 

(d)  See  also  in  Vol.  L,  p.  547,  note,  a  form  of  coTenant  that  an  infant  shall 
oonvey  when  of  age. 

(d)  Unless  otherwise  proyided,  the  non-ezecntion  of  a  deed  or  the  execution  Effect  of 
without  binding  effect  by  parties  whose  execution  was  contemplated  would  non-execu- 
relieve  the  parties  executing  from  their  obligation,  Peto  v.  P.,  16  Sim.  590 ;  ^^  ^J 
Bolitho  V.  mUyar,  34  Beay.  180  :  and  see  2  White  &  Tudor  L.  C.  6th  ed.,  ]J^*  ^' 
p.  942 ;  30  Sol.  J.  668.    But  subsequent  execution  contemplated  by  the  deed  ^'^'^^^ 
4oes  not  affect  its  validity,  In  re  BaUen^  22  Q.  B.  D.  68^, 
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FEio»xir.-  psoance  of  the  sd  agreemt,  and  in  conson  of  the  premes  the 
Reieaae.  sd  seyl  psons  hinbfe  named  as  pties  of  the  fii'st  and  second 
pts,  do  and  each  and  every  of  them  doth  hby  rele  the  sd  pties 
hto  of  the  third  pt,  and  each  of  them,  their  and  each  of 
their>  hrs,  ezs,  and  ads>  estes  and  effects  from  all  actions, 
suits,  accts,  claims,  and  demands  for  or  in  respt  of  the  sd 
arrangemt  by  way  of  compromise  or  the  paymt  of  the  sd  sum 

of  £• as  afsd,  or  in  any  mner  relatg  thto,  or  to  the 

premes:  AND  THIS  INDRE  ALSO  WITNETH  that 
in  psuance  of  the  sd  agreemt  and  in  conson  of  the  premes, 
each  of  them  the  sd  sevl  psons  hinbfe  named  as  pties  hto  of 
the  first  and  second  pts  doth  hby  covt  with  the  sd  pties  hto 
of  the  third  pt,  and  each  of  them,  their  and  each  of  their 
exs  and  ads,  that  they  the  sd  sevl  coytg  pties  or  their  respive 
hrs,  exs,  or  ads,  or  some  or  one  of  them,  will  at  all  times 
hrafter  keep  indemnified  the  sd  pties  hto  of  the  third  pt, 
and  each  of  them,  their  and  each  of  their,  hrs,  exs,  and  ads, 
este  and  effects  agst  all  actions,  suits,  accts,  claims,  and 
demands  incurred  or  sustained  by  reason  of  the  adoption  by 
them  the  sd  pties  hto  of  the  third  pt  of  the  sd  arrangemt  by 

way  of  compromise,  or  the  paymt  of  the  sd  sum  of  £ as 

afsd,  or  in  any  mner  relatg  thto,  or  to  the  premes,  and  agst 
all  damages,  losses,  costs,  and  expses  whatsr,  consequential 
upon  or  incidental  to  any  such  action,  suit,  acct,  claim,  or 
demand.     In  witness,  &c. 


XIII. 

FREo.  xni.         RELEASE  to  Administbator  of  Intestate,  the  Next 

of  Kin  being  the  Son  {and  administrator)  of  the 
Intestate,  and  a  Daughter  whose  Shark  is  in 
Settlement. 

Parties,  A.  and  B.,  his  wife,  1 ;  C,  D.,  and  E.,  2 ;  F.,  8  ; 
Recitals,     Whas  X.,  late  of,  &c.,  died  on  the day  of intestate 
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and  a  widower,  leavg  the  sd  B.  &  F.,  his  only  chn  and  next  ^mp.  xm. 
of  kin ;  And  whas  letters  of  admon  of  the  psonal  este  and  Death,  &c 

effects  of  the  sd  X.,  were  on  the day  of granted  Adminia- 

out  of  the District  Registry  of  the  Probate  Division  to 

the  sd  F. ;  And  whas  the  psonal  este  of  the  sd  X.  consisted  PtrticnUurB 
of  the  sevl  stocks,  shares,  and  sees,  set  forth  in  the  schdle  estateT^" 
hrunder  written,  of  a  leasehd   messe,  lands,  and  hereds, 
known  as,  &c.,  and  situate,  &c.,  togr  with  the  furniture  and 
effects  in  and  about  the  same,  and  of  the  moys  and  debts 

(amtg  in  the  whole  to  £ )  wch  have  been  reced  by  the  sd 

F.,  the  parlars  whof  are  set  forth  in  the  sd  schdle ;  And  Sale  of 

stock. 

WHAS  the  sd  F.  as  such  admor  as  afsd  has  sold  the  sum  of 

£ Stock,  formg  pt  of  the  este  of  the  sd  X.,  for  the  sum 

of  £ ,  and  has  invested  the  sum  of  £ ,  pt  thof,  in  the 

pchase  of  Debentures  of  £ each  in  the   

Railway  Co ;    And  whas  the  sd  F.  has  also  sold  the  sd  Sale  of 

leasehd  messe  and  premes  for  the  sum  of  £ ,  and  a 

portion  of  the  sd  furniture  and  effects  for  the  sum  of  £ , 

makg,  with  the  moys  hinbfe  mentd  to  have  been  reced  by 

him  and  not  to  have  been  re-invested,  the  sum  of  £ , 

being  the  full  amt  of  moy  wch  has  come  to  the  hands  of  the 

sd  F.  as  such  admor  as  afsd,  exclusive  of  income ;   And  Income. 

whas  the  sd  F.  has  reced  divids,  rents,  and  income  in  respt 

of  the  sd  este  to  the  amt  of  £ in  the  whole  makg,  with 

the  sd  last-mentd  sum,  the  sum  of  £ ;  And  whas  the  Payments 

sd  F.  has  pd  and  dischged  all  the  debts,  funl,  and  admon 
expses  of  the  sd  X.,  and  the  rent  payable  in  respt  of 
the  sd  leasehd  premes,  and  the  admon  duty  payable  in 
respt  of  the  psonal  este  of  the  sd  X.,  and  the  expses  of 
the  sale  of  the  sd  leasehd  premes,  wch  paymts  amt  in  the 

whole  to  the  sum  of  £ ,  leavg  a  cash  balce  of  £ in 

the  hands  of  the  sd  F.,  as  such  admor  as  afsd ;  Recite  setiUmt 
on  the  marrge  of  A.  and  B.,  of  wch  C,  D.,  and  E,,  are  trees, 
containg  a  provon  for  settlemt  of  after-acqidred  ppty  of  B, ; 
And  whas  the  sd  F.,  with  the  privity  and  consent  of  the  sd  DiTMion  of 
A.  and  B.,  and  also  of  the  sd  C,  D.,  and  £.,  has  set  apart 
such  portions  of  the  sd  stocks,  shares,  and  sees  as  are  mentd 
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column  of  the  sd  schdle  hto  as  the  share  of  the 


sd  B.,  and  the  value  of  wch  amted  at  the  time  of  the  appro- 

prion  thof  to  £ ,  and  retained  for  his  own  benefit  such 

portions  thof  as  are  mentd  in  the column  of  the  sd 

schdle,  the  value  of  such  last-mentd  portion  amtg  at  the 

Furniture,  period  afsd  to  £ ;  And  whas  the  sd  F.  has  divided  the 

unsold  portion  of  the  sd  furniture  and  effects  between  the  sd 
B.  and  himself,  the  value  of  the  portion  appropriated  to  the 

sd  B.  being  £ ,  and  of  the  portion  appropriated  to  the 

sd  F.   £ ,   accdg  to  the  valuon  thof  resply  made  by 

Transfer  to  Mr.  ;  And  WHAS  the  stocks,  shares,  and  sees  appro- 

uustees.  priated  in  respt  of  the  share  of  the  sd  B.  as  afsd,  have  been 
transferred  by  the  sd  F.  to  the  sd  C,  D.,  and  E.,  as  trees 

Ck>8tB,  &c  of  the  sd  settlemt ;  And  whas  the  costs  of  and  incidental  to 
these  psnts  have  been  pd  out  of  the  afsd  cash  balce  in  the 

hands  of  the  sd  F.,  leavg  the  sum  of  £ ,  a  moiety  whof , 

amtg  to  £ ,  added  to  the  value  of  the  stocks,  shares,  and 

sees,  and  the  furniture  and  effects  appropriated  in  respt  of 
the  share  of  the  sd  B.,  constitutes  the  moiety  of  the  sd  B. 
of  the  este  of  the  sd  X. ;  And  whas  the  sd  last-mentd  sum 
of  cash  has  been  pd  to  the  sd  C,  D.,  and  E.,  as  such  trees 

Accounts,  as  afsd :  And  whas  the  accts  of  the  sd  F.,  as  such  admor 
as  afsd,  have  been  submitted  as  well  to  the  sd  A.  and  B.  as 
to  the  sd  C,  D.,  and  E.,  for  examinon,  and  have  been 

Agreement  approved  of  by  them ;  And  whas  for  the  greater  satisfon  of 
or     ease,  ^j^^  ^^  j,^^  ^j^^  ^^  pties  hto  of  the  first  and  second  pts  have 

Wit-  agrd  to  exte  to  him  the  rele  hinafter  contd  :  NOW  THIS 

nessetb.  iNDRE  WITNETH  that  in  psuance  of  such  agreemt,  the 
sd  pties  hto  of  the  first  and  second  (a)  pts,  do  and  each  and 
Release,  every  of  them  doth  hby  rele  and  dischge  the  sd  F.,  his  hrs, 
exs,  and  ads,  from  all  actions,  pcdgs,  accts,  claims,  and 
demands  whatsr,  for  or  on  acct  of  the  este  and  effects  of  the 
sd  X.  deced,  or  the  admon  thof,  or  the  conversion,  sale, 
applicon,  investmt,  valuon,   apportionmt,  approprion,  and 


Cash 
balance. 


(a)  Aa  to  the  trustees  of  the  daughter's  settlement  joining  in  the  release, 
see  p.  399,  note. 
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distribon  thof,  or  of  the  proceeds  thof,  or  for  or  in  respt  of  ^^^'  ^"°- 
the  divids,  rents,  and  income  thof,  or  any  other  matter  or 
thing  relatg  to  the  premes.    In  witness,  &c. 

The  Schdle  above  referred  to. 
Schdle. 


XIV. 

BELEASE  of  General  testamentary  Power  of         pr«o.  xiv. 

appointment  (fc). 

Deed  poll  by  A.  Recite  will  of  X.  bequeathg  legacy  in  trust  Recitals. 
for  A,  for  life,  remr  to  her  isstie,  in  default  of  issue  as  she 
may  by  tvill  appt,  in  default  for  her  exs  and  ads.  That  she 
has  never  had  any  issue  and  is  past  age  of  child-bearg :  And 
WHAS  the  sd  A.  has  determined  to  rele  the  power  of  apptmt 
so  vested  in  her  b}*^  the  sd  will  of  the  sd  X.  over  the  sd 

legacy  or  sum  of  £ in  mner  hinafter  appearg ;    NOW  Wit- 

THESE   PSNTS   WITNESS   that  in  psuance   of   such'"'^*^- 
determon  she  the  sd  A.  doth  hby  rele  and  for  ever  dischge 

the  sd  legacy  or  sum  of  £ from  the  power  by  the  sd 

will  of  the  sd  X.  given  to  her  to  appt  the  same  by  will  to 
the  intent  that  the  sd  legacy  or  sum  of  £ may  hence- 
forth be  absolutely  dischged  from  the  sd  power  of  appmt, 
and  that  she  the  sd  A.  may  be  absolutely  precluded 
from  exercisg  the   same  power,  and  that  the  sd  legacy  or 


(&)  As  to  the  release  of  powers,  sec  Sag.  Pow.,  8th  ed.,  p.  82  ;  FarweU 
Pow.,  p.  10  ;  and  the  Gonv.  Act,  1881,  s.  52.  It  is  established  (independently 
of  the  late  Act),  that  a  gerieral  testamentary  power  can  be  released  by  deed, 
Walmsley  v.  Jowett,  23  L.  J.  Ch«  425. 
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pRKc.  XIV.  gum  ma}'  devolve  upon  and  become  vested  in  the  sd  A.,  her 
exs  and  ads  (a)  accdg  to  the  provons  in  the  sd  will  contd 
in  default  of  appmt  thof.     In  witnebs,  &c. 


PRBC.  XT. 


Recitals. 

Settlement 
and  disen- 
tailing 
deed. 


Agree- 
ment. 


Wit- 
nesseth. 


XV. 

RELEASE  of  a  Power  to  Jointure  (6). 

Parties,  A.,  tenant  for  life  and  donee  oj  power y  1 ;  B., 
reversioner,  2.  Whas  under  or  by  virtue  of  an  indre  dated, 
&c.,  the  settlemt,  and  of  an  indre  dated,  &c.,  a  disentailg 
deed,  and  of  the  events  and  matters  recited  mentd  or  referred 
to  in  the  sd  last-mentd  indre,  the  sd  A.  is  tenant  for  life 

of  certain  estes  and  hereds,  situate  in  the  parishes  of , 

in  the  coy  of ,  with  remr  to  the  sd  B.  in  fee  simple, 

subjt  to  a  power  by  the  sd  indre  of  settlemt  given  or  reserved 
to  the  sd  A.  by  deed  or  will  to  chge  the  sd  hereds,  or  any 

pt  thof,  with  a  rent-chge  not  exceedg  £ per  annum  in 

favour  of  any  wife  who  may  survive  him,  during  her  life,  by 
way  of  jture,  and  to  limit  or  create  the  usual  powers  and 
remedies,  and  a  term  of  yrs  for  securg  the  same ;  And  whas 
it  has  been  agrd  between  the  sd  A.  and  B.,  that  in  conson 
of,  &c.,  state  conson,  the  sd  A.  shd  rele  the  sd  power  of 
jturg  in  mner  hinafter   appearg:    NOW   THIS   INDRE 


(a)  See  3  Day.  Free,  pt.  1,  p.  185,  note,  as  to  the  persons  entitled  under 
this  ultimate  trust. 
As  to  W  Seethe  references  in  the  note  to  the  last  Precedent  as  to  the  release  of 

release  of  powers.  It  appears  to  be  established  (independently  of  the  Conv.  Act, 
powers  of  1881,  s.  52),  that  a  power  of  jointuring  a  wife  or  charging  portions  for 
jointuring,  children  may  be  released  ;  see  Vaizey  on  Settlements,  p.  1496,  and  cases  in 
notes  (J)  and  (c)  ;  and  that  the  validity  of  a  release  of  or  covenant  not  to 
exercise  such  a  power  (whether  exercisable  by  deed  or  by  will  only  seems 
immaterial)  is  not  open  to  any  such  doubt  (on  the  score  of  its  being  fidu- 
ciary in  its  nature)  as  arises  in  the  case  of  a  power  of  appointment  among 
children,  as  to  which  see  tj^ra,  p.  481,  note  (ft).  A  power  to  make  a  settle- 
ment on  a  future  marriage  stands  on  the  same  footing. 
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WITNETH  that  in  psuance   of  the   sd  agreemt,  and  in  ^^Jw^v. 
conson  of  the  premes,  the  sd  A.  doth  hby  absolutely  rele  Releue. 
unto  the  sd  B.,  his  hrs  and  assns,  the  sd  power  of  jturg  by 
the  sd  indre  of  settlemt  given  or  reserved  to  the  sd  A.  as 
afsd,  to  the  intent  that  the  same  shall  henceforth  be  abso- 
lutely   extinguished    and    cease    to    be    exercisable.      In 

WITNESS,  (fee. 


XVI. 

BELEASE  by  Creditors  to  Debtor  under  a  Compo-  p»kc.  xvi. 
sition  effected  Without  Becoursb   to   the  Bank- 
ILVVTCY  Act,  1883  (c). 

THIS  INDEE,  &c.,  Between  the  sevl  psons  whose 
names  and  descriptions  are  contd  in  the  schdle  hto  (hinafter 
called  the  creditors)  of  the  one  pt,  and  A.,  of,  &c.,  of  the 
other  pt :  Whas  the  sd  A.  is  indebted  to  each  of  the  ere-  Beciuis. 
ditors  in  the  sum  written  opposite  to  his  or  her  name  in  the 
schdle  hto  ;  And  whas  the  creditors  have  agrd  to  accept  a 

composon  of shillings  in  the  pound  in  full  dischge  of 

their  sd  debts ;    NOW  THIS  INDEE  WITNETH,  and  Wit- 
it  is  hby  mutually  agrd  and  decld  as  follows  : —  neaseth. 

1.  The  sd  A.  shall,  on  or  before  the  day  of Composi- 

next,  pay  to   each  of  the   creditors  who   shall  exte   these  ,^^, 

psnts  before  that  day,  a  composon  of shillings  in  the 

pound  on  his  or  her  sd  debt,  wch  they  hby  agree  to  accept 


(<?)  This  deed  (i.)  will  not  bind  dissentient  creditors,  for  which  purpose  pro-  As  to  com- 
ceedlngs  must  be  taken  under  the  Act ;  (ii.)  is  an  act  of  bankruptcy  under  s.  4,  position 
sub-s.  (a)  of  the  Act,  and  subject  to  an  implied  condition  (if  not  expressed  as   f®?.*  ^ 
in  this  precedent)  that  it  shall  not  take  effect  if  bankruptcy  supervenes,  In  re 
Stephenion,  20  Q.  B.  D.  540  ;  and  (iii.)  must  be  registered  under  the  Deeds 
of  Arrangement  Act,  1887,  50  &  51  Vic.  c.  57,  or  will  be  void.    Execution  by 
creditors  after  registration  does  not  afPect  the  validity  of  the  registration, 
nor  of  -the  deed  itself,  as  to  which  see  note  (a),  p.  406,  and  Me  Batten^  22 
Q.  B.  D.  685. 
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rmia  xn. 


ProTiBO  in 
event  of 
bank- 
raptcy. 


in  full  satisfoD  and  dischge  of  their  sd  respite  debts ;  And 
in  case  such  composon  shall  be  duly  pd  each  of  them,  the 
creditors,  doth  hby  rele  the  sd  A.,  his  hrs,  exs,  and  ads,  este 
and  effects  from  his  or  her  debt,  and  doth  agree  that  such  rele 
shall  be  bindg  and  effectual,  although  some  of  the  creditors 
of  the  sd  A.  may  not  exte  these  psnts  (a),  and  although  the 
creditors  who  shall  not  exte  the  same,  or  any  of  them,  shall 
rece  paymt  in  full. 

2.  Provd  always  that  in  case  the  sd  A.  shall  before  the 

day  of have  a  receivg  order  in  bkptcy  made  agst 

him,  or  in  case  he  shall  not  on  or  before  the  sd day  of 

pay  to  each  of  the  creditors  who  shall  exte  these  psnts 

before  that  day,  the  sd  composon  of  shillings  in  the 

pound  on  his  or  her  debt  as  hinbfe  is  provd,  then  these 
psnts  shall  be  void.    In  witness,  &c. 


The  schdle  above  referred  to. 


Name  of 
Creditor. 

Address, 
ke. 

Debt. 

Amoant  of 
oompoeiiion. 

Signature 

and  8cal  of 

Creditor. 

Witness  to 

ezeeation  by 

Creditor. 

1 

PEio.  xyn. 
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MUTUAL  Release  by  Three  Persons. 

Parties,   A.,   1 ;   B.,  2 ;   C.  8.    WITNETH  that  every 
one  and  every  two  of  them,  the  sd  A.,  B.,  and  C,  doth  and 

(a)  See  p.  415,  note  (<Q. 
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do  hby  rele  the  others,  and  each  of  the  others  of  them,  I'uo.  xni. 
their  and  his  hrs,  exs,  ads,  and  assns,  and  their  and 
his  estes  and  effects,  from  all  sums  of  moy,  accts,  con- 
tracts, agreemts,  covts,  bonds,  actions,  pcdgs,  claims,  and 
demands  whatsr,  wch  any  one  or  any  two  of  them,  the 
sd  A.,  B.,  and  C,  now  hath  or  have,  or  at  any  time  hrtofore 
hath  or  have  had  agst  the  others,  or  either  of  the  others 
of  them,  for  or  by  reason  or  in  respt  of  any  act,  matter, 
cause,  or  thing  whatsr,  up  to  the  day  of  the  date  of  these 
psnts.    In  witness,  &c« 


SEPARATION    DEEDS- 


SEPARATION  Deed  between  Husband  and  Wife 
containing  Various  Provisions  (a). 

Redtoli.  Parties,  A.,  hushd,  1 ;  B.,  wife,  2;  G.  and  D.^  trees,  3: 
Agreement  Whas  unhappy  diflces  have  arisen  between  the  sd  A.  and 
tionT^**™'  ^'>  ^y  reason  whof  they  have  agrd  [by  mutual  consent,  but 
at  the  request  of  the  sd  A.]  to  live  septe  and  apart  from 
each  other  for  the  future,  and  to  enter  into  the  arrangemt 
Children,    hinafter  contd ;  And  whas  the  sd  A.  has  issue  by  the  sd  B. 

chn,  that  is  to  say,  state  names  and  ages  of  the  chn ; 

ABtowife*B  [And  whas  the  sd  B.  [or  the  sd  A.  in  her  right]  is  entled  to 
leaaeholdB.  ^^  ^^^  ^^^  leasehd  hereds  hinafter  described,  wch,  it  has 
been  agrd,  shall  be  granted  and  assned  in  mner  hinafter 
Agreement  expd]  {h) ;  And  WHAS  the  sd  C.  and  D.  have,  at  the  request 
to  join.  ^^  ^^  ^^  -^'»  2i^A,  to  act  as  trees  for  the  ppose  of  the 
arrangemt  intd  to  be  hby  made,  and  also  to  enter  into  the 
Wit-  covts  and  obligons  hinafter  contd :  NOW  THIS   INDKE 

WITNETH  that  in  psuance  of  the  sd  agreemt,  and  for  the 
consons  hrin  appearg,  the  sd  A.,  so  far  as  the  agi*eemts  and 
provons  hinafter  contd  are,  or  ought  to  be  pformed  or 
observed  by  him  or  his  hrs,  exs,  or  ads,  doth  hby  covt 

(a)  As  to  separauon  deeda  generaUy,  see  5  Day.  Free.,  Part  2,  p.  667,  et 
$eq.  Pollock  on  Contracts,  Macqueen  on  Husband  and  Wife,  chap.  12, 
Yaizey  on  Settlements,  chap.  18,  and  2  Wh.  and  Tud.  L.  C,  note  to  Stajnlton 
T.  Stapilton,  This  Precedent  contains  various  alternative  provisions  adapted 
to  different  cases.    As  to  the  introduction  of  trustees,  sec  next  page,  note  (r). 

(d)  See  infra^  p.  427,  note,  and  p.  428,  note. 


nesseth. 
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with  the  sd  B.,  her  exs  and  ads  (c),  and  also  septely  with 
the  sd  C.  and  D.,  their  exs  and  ads,  [and  the  sd  B.,  to  the 
intent  to  chge  and  bind  all  the  septe  este  and  ppty  wch  she 
is  or  may  become  entled  to,  or  may  have  power  so  to  chge 
or  bind,  so  far  as  the  agreemts  and  provons  hinafter  contd 
are,  or  ought  to  be  pformed  or  observed  by  her  or  her  hrs, 
exs,  or  ads,  doth  hby  covt  with  the  sd  A.,  his  exs  and 
ads  (c),  and  also  septely  with  the  sd  C.  and  D.,  their  exs 
and  ads,]  And  the  sd  C.  and  D.  resply,  so  far  as  the 
agreemts  and  provons  hinafter  contd  are,  or  oaght  to  be 
pformed  or  observed  by  the  sd  B.,  or  the  sd  C.  and  D.,  or 
their  respive  hrs,  exs,  or  ads,  or  any  of  them,  do  hby 
covt  with  the  sd  A.,  his  exs  and  ads,  in  mner  folio wg,  that 
is  to  say : — 

1.  It  shall  be  lawful  for  the  sd  B.,  at  all  times  hrafter,  l*>^y  V* 

wife  to  live 

to  live  septe  and  apt  from  the  sd  A.,  and  free  from  his  apart  from 
marital   control   and   authority,   as  if  she  were   sole   and  ^^***"***- 
immarried,  and  to  reside  from  time  to  time  at  such  place 
[and  to  carry  on  such  trade,  business,  or  occupon],  as  she 
may  think  pper,  witht  any  interferce  whatever  on  the  pt  of 
the  sd  A. 

2.  Neither  of  them,  the  sd  A.  and  B.,  shall  molest  the  Husband 
other  of  them  [or  any  member  or  members  of  his  or  her  Jli^t  to  ^ 
family],  or  any  pson  or  psons  with  whom  he  or  she  may  ™ole»*> 
reside,  or  require  or  compel  or  endeavour  to  compel  the  other. 

(<t)  Under  the  law  prior  to  1883,  it  was  necessary  that  the  covenants  of  the  As  to 
husband  and  wife  for  each  other's  benefit  should  be  entered  into  with  covenants 
trustees,  and  the  wife's  covenants  had  no  legal  force  except  as  binding  her  ^^  ^®* 
separate  estate  in  equity,  and  except  as  to  the  covenant  not  to  sue  for  a 
divorce,  &c. ;  but  since,  under  the  Married  Women's  Property  Act,  1882,  s.  1, 
every  married  woman  may  now  contract  as  A/eme  solCf  and  this  enables  her 
to  enter  into  contracts  with  her  husband  as  well  as  third  parties  (see  ss.  12 
and  13,  Butler  v.  Butler,  14  Q.  B.  D.  831,  16  Q.  B.  D.  374),  it  seems  proper 
that  the  husband  and  wife  should  each  covenant  with  the  other  as  well  as 
with  the  trustees  ;  and  as  to  the  wife's  power  to  agree  without  a  trustee,  see 
McGregor  v.  McQregor,  21  Q.  B.  D.  424.     But  the  intervention  of  trustees, 
though  not  legally  necessary,  will  be  practically  desirable  in  most  cases. 
As  to  the  effect  of  the  wife's  contracts  as  binding  her  separate  estate,  see  the 
late  Act»  8.  1,  ante^  p.  93,  note.  Vol.  1.,  p.  523,  note  ;  Leak  v.  J)riffie!dy  24 
Q.  B.  D.  98. 
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other  of  them  to  cohabit  or  dwell  with  him  or  her  by  any 

legal    pcdgs    for  restiton    of   conjugal    rights    or   orwise 

howsr  (a). 
Kot  to  take     8.  Neither  of  them,  the  sd  A.  and  B.,  shall  take  any 
uga  for'a    V^^S^  Agst  the  other  of  them  to  obtain  a  divorce  or  judicial 
divorc^      separon  in  respt  of  any  misconduct  wch  has  htofore  taken 

place>  or  is  alleged  to  have  taken  place,  on  the  pt  of  the 

other  of  them. 
Hnsbaiid         4.  The  sd  A.  will  and  shaU,  during  the  jt  lives  of  himself 
miity^to^'  and  the  sd  B.,  if  the  sd  B.  shall  remain  chaste  {c),  and  shall 
truBteeB      continue  to  pform  and  observe  the  stipulons  hrin  contd,  and 

for  wife  xr  * 

(5).  on  her  pt  to  be  pformed  or  observed,  pay  to  the  sd  trees  or 

tree  the  clear  annual  sum  of  £ ,  in  trust  for  the  sd  B. 

as  her  septe  este,  and  in  the  event  of  the  sd  B.  survivg  the 
sd  A.  and  not  havg  incurred  a  forfeiture  of  the  sd  anny  in 
his  lifetime,  the  same  shaU  continue  to  be  pd  by  his  repves 
during  the  remr  of  the  life  of  the  sd  B.  The  sd  anny  shall 
be  considered  as  accrug  from  day  to  day,  but  shall  be  pd  in 
advce  by  equal  quarterly  paymts  on  the  usual  quarter  days, 

the  first  paymt  to  be  made  on  the day  of next, 

but  no  allowce  or  return  of  moy  shall  be  made  in  respt  of 
anything  wch  may  have  been  once  pd  under  the  psnt  clause 
if  the  sd  annual  sum  shall  cease  on  any  other  day  than  one 


Ab  to  ^'"'^  ^^^^  ^  covenant  is  a  bar  to  a  suit,  Marshall  v.  Marshall^  6  P.  B.  19 ; 

covenant      ^^^^  ^'  Olark,  10  P.  D.  188  ;  Aldridge  v.  Aldridge,  13  P.  D.  210  (but  cf. 

not  to  sne    CahUl  v.  CahUlf  8  App.  Cas.  420),  and  is  necessary  in  order  to  bar  a  suit, 

for  diroroe.  Moore  y.  Moore,  12  P.  D.  193. 

(ff)  Bee  infra,  clauses  16  and  17. 

As  to  00  ^^  ^^®  absence  of  such  a  provision,  the  husband  would  be  liable  to 

annuity       continue  the  annuity,  notwithstanding  the  subsequent  adultery  of  the  wife, 

to  wife.  EvaTU  v.  Carrington,  2  D.  F,  &  J.  481  ;  Charlenoorth  v.  Molt,  L.  R.  9  Ex. 
88.  See  also  Gandy  v.  Oandy,  7  P.  D.  168,  reversing  the  decision  of  the 
Court  below.  This  has  been  held  not  to  be  a  usual  provision  in  a  separation 
deed,  Mart  v.  Mart,  18  Ch.  B.  670.  As  to  the  effect  of  the  covenant  on  the 
right  to  alimony  or  an  allowance  pending  or  after  a  suit  for  divorce,  see 
Powell  V.  Powell,  L.  B.  3  P.  &  B.  56, 186  ;  JSenyon  v.  Benyon,  1  P.  B.  447  ; 
Morrall  v.  Morrall,  6  P.  B.  98  ;  Wood  v.  Wood,  57  L.  J.  (Ch.)  1 ;  and  as  to 
proof  ii^- bankruptcy  under  such  a  covenant,  see  In  re  Wood,  L.  R.  9  Ch.  Ap. 
670 ;  Jtep.  Heal,  14  Ch.  B.i579. 
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of  the  Bd  quarterly  days,  and  the  sd  B.  shall  not  have  power 
daring  her  coverture  to  anticipate  the  same. 

6.  Thb  sd  B.  shall  out  of  the  provon  made  for  her  by  Wife  to 
these  psnts  or  orwise  provide  and  pay  for  all  such  necy  and  ^^^ 
other  board,  lodging  [ornaments,  medical  attendance,  com- 
forts,  recreation],  and  things  whatsr  as  she  may  now  or 
hrafter  require  or  obtain,  And  shall  in  all  respts  support 

and  maintain  herself. 

[6.  Govt  by  A,  to  pay  £ to  trees  on  demand,  with  intt  Hnal»nd 

in  the  meantime  at per  cent,  per  annum  to  be  held  in  gross  sum 

trust  to  invest  and  vary  investmts,  and  to  pay  income  to  B^^ trustees. 
during  jt  lives  for  septe  use,  witht  power  of  anticipon,  and 
after  death  of  A.  or  B.in  trust  for  survor  absolutely;  Provo, 
that  if,  and  so  long  as  A.  shall,  during  jt  lives,  punctually  pay 

to  trees  the  intt  on  the  £ ,  then  the  trees  shall  not  compel 

paymt  of  the  £ .     See  Settlemts  Psonal.] 

7.  All  the  wearg  apparel  and  psonal  omamts  of  the  sd  Wearing 
B.,  and  all  moveable  psonal  ppty  belonging  to  the  sd  A.  of  ^^ic^to 
now  in  her  posson,  shall  belong  to  the  sd  B.  as  her  septe  ^on«  *« 
este  independently  of  the  sd  A.  separate 

estate  {d), 

(d)  The  provisions  as  regards  the  wife's  property  will  depend  on  circmn-  Provisions 
stances.  If  the  parties  were  married  after  1882,  the  vnfe  is,  by  the  Married  ^  to  wife's 
Women's  Property  Act,  1882,  ss.  1  and  2,  made  a  feme  sole  as  to  all  her  P'^'P^^y- 
property  existing  at  the  time  of  the  marriage  or  afterwards  acquired ;  and, 
by  88. 1  and  5  of  the  Act,  a  woman  married  before  1883  is  in  the  same  posi- 
tion as  to  all  property  acquired  by  her  after  1882,  (see  Eeid  t.  Eeid,  81 
Ch«  D.  402).  As  to  the  wife's  separate  property,  whether  belonging  to  her 
as  a  feme  sole  under  the  Act,  or  settled  to  her  separate  use  under  the  old 
law,  no  proyision  is  required  for  her  protection,  except  possibly,  as  to  the 
latter,  a  clause  divesting  the  husband  of  the  legal  estate  in  real  or  leasehold 
property,  so  as  to  enable  her  to  dispose  of  the  legal  as  well  as  beneficial 
interest  without  his  concurrence.  But  it  may  be  proper  to  add  a  clause 
(which  seems  free  from  any  legal  objection  grounded  on  such  cases  as 
Holmes  v.  Godson^  8  De  G.  M.  &  G.  152,  as  it  is  conceiyed  that  the  husband 
can  yalidly  contract  himself  out  of  his  common  law  rights),  excluding 
the  husband  from  taking  any  interest  after  his  wife's  death,  in  the  event 
of  her  predeceasing  him  without  having  disposed  of  the  property  in  her 
lifetime  or  by  will ;  since  the  separate  use,  whether  under  the  old  law  or 
under  the  Married  Women's  Property  Act,  does  not  exclude  the  husband's, 
marital  right  by  survivorship,  or  as  the  wife's  administrator,  to  her  leaseholds 
and  personalty,  and  to  an  estate  by  the  curtesy  in  her  freeholds  so  settled, 
see  i^fra,  p.  469,  note. 
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estate  (a). 


Further         [8.  AND  THIS  INDRE  ALSO  WITNETH  that  in 

testatum  i 

conTeyance  further  psuance  of  the  sd  agreemt,  and  in  conson  of  the 
^d^l^^^  premes,  the  sd  B.,  with  the  concurrce  of  the  sd  A.,  dothhby 
hold  estates  grant,  and  the  sd  A.  doth  hby  grant  and  confirm,  unto  the  sd 
hL^M^^  C.  and  D.,  FreeM  Peels,  Vol.  L,  p.  402 ;  To  hold  the  same 
separate  Unto  the  sd  C.  and  D.  and  their  hrs,  To  the  use  of  the  sd 
B.|  her  hrs  and  assns,  as  her  septe  este,  independently  of 
the  sd  A. ;  Add,  if  neey,  in  a  septe  testatum,  an  assignmt  of 
wife^s  leasehds  and  choses  in  action  not  reduced  into  posson  to 
the  trees,  habendum,  to  the  sd  C.  and  D.,  their  exs,  ads,  and 
assns,  in  trust  for  the  sd  B.,  her  exs,  ads,  and  assns,  as  her 
septe  este,  independently  of  the  sd  A.] 

9.  On  the  death  of  the  sd  B.  in  the  lifetime  of  the  sd  A., 
aU  her  septe  este,  whether  real  or  psonal,  wch  she  shall  not 
have  disposed  of  in  her  lifetime,  or  by  will,  shall  (subjt  to 
her  debts  and  engagemts)  go  and  belong  to  the  psons  or 
pson  who  wd  have  become  entled  thto  if  the  sd  A.  had  died 
in  the  lifetime  of  the  sd  B. 

10.  If  the  sd  B.  shall  die  in  the  lifetime  of  the  sd  A.,  he 
shall  permit  her  will  to  be  proved,  or  admon  to  her  psonal 
este  and  effects  to  be  taken  out  by  the  pson  or  psons  who 
wd  have  been  entled  to  do  so  had  the  sd  A.  died  in  her 
lifetime. 


If  wife 
die  first, 
husband 
to  be  ex- 
cluded (5). 


Husband 
to  allow 
wife's  will 
to  be 
proved. 


As  to  C^)  ^®®  ^^®  ^^  note.    This  clause  is  adapted  to  the  case  where  the  pro- 

wife's  perty  is  not  the  wife's  separate  estate,  or  was  settled  to  her  separate  use  under 

property,  the  old  law  in  such  form  that  the  legal  estate  could  not  be  conveyed  without 
the  husband's  concurrence  (see  Vol.  I.,  p.  620,  note  (ft) ).  The  common  law 
doctrine  that  a  husband  cannot  convey  property  direct  to  his  wife  was 
removed  as  to  freeholds  and  choses  in  action  by  the  Conv.  Act,  1881,  s.  50 ; 
and  the  enactment  in  the  Married  Women's  Property  Act,  1882,  s.  1,  by  ' 
which  every  married  woman  is  enabled  to  acquire  and  hold  property  as  a 
feme  sole,  may  have  the  effect  of  abolishing  the  doctrine  altogether,  but  as 
this  is  not  clear  (see  Vol.  I.,  p.  644,  note),  trustees  should  be  Interposed  in 
the  conveyance  of  the  leaseholds  in  the  text,  and  in  the  case  of  the  freeholds, 
as  the  wife  is  one  of  the  conveying  parties,  the  conveyance  is  made  to  the 
trustees  as  grantees  to  the  use  of  the  wife.  It  would  generally  be  better  to 
convey  the  freeholds  or  leaseholds  by  a  separate  deed,  so  as  to  avoid  bringing 
the  other  provisions  of  the  separation  deed  on  to  the  title.  See  also  as  to  the 
clauses  in  the  text,  Pride  v.  Bulb,  7  Ch.  64. 
(ft)  See  note  on  last  page. 
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11.  The  sd  B.  shall  have  the  sole  custody  and  control  of,  9o«*<>^y  of 
here  name  chn,  and  of  their  educon  and  bringing  up  until  children, 
they  resply  attain  the  age  of  —  yrs  (6),  witht  any  interferce 
whatsr  on  the  pt  of  the  sd  A. 

[12.  If  and  so  often  and  so  long  as  any  child  or  chn  of  Kxpenae  of 
the  sd  A.  and  B.  shall  during  the  jt  lives  of  the  sd  A.  and  ance  of 
B.  be  living  with  or  under  the  control  of  the  sd  B.,  the  sd  *^J* 
A.  shall  pay  to  the  sd  trees  or  tree  in  trust  for  the  sd  B.  the  (c). 

sum  of  £ per  annum  in  respt  of  each  such  child  being 

under  the  age  of  —  \ts,  and  the  sum  of  £ per  annum    ■ 

in  respt  of  each  such  child  being  over  the  age  of  —  yrs  and 
under  the  age  of  twenty-one  yrs  and  unmarried,  such  respive 
yrly  sums  to  be  apportionable  at  the  commencemt  and 
terminon  thof  accdg  to  law,  but  to  be  payable  quarterly 
on  the  usual  quarter-days,  and  to  be  applied  by  the  sd  B.  in 
or  towards  the  maintce  and  educon  or  orwise  for  the  benefit 
of  such  chn  or  child,  but  witht  liability  to  acct  so  long  as 
she  shall  maintain  and  educate  such  chn  or  child  to  the 
satisfon  of  the  sd  trees  or  tree  ;  The  sd  A.  shall  also  pay  the 
funl  expses  of  any  child  who  shall  die  while  living  with  or 
under  the  control  of  the  sd  B.,]  [^or.  The  sd  B.  shall,  out  of 
her  own  moys,  provide  and  pay  for  the  maintce  and  educon 
of  the  chn  or  child  for  the  time  being  living  with  her  or 
under  her  control  by  virtue  of  these  psnts,]  [or,  Each  of 
THEM,  the  sd  A.  and  B.,  shall,  out  of  his  or  her  own  moys, 
provide  and  pay  for  the  maintce  and  educon  of  any  chn  or 
child  during  any  period  or  periods  while  such  chn  or  child 
shall  be  living  with  him  or  her,  or  under  his  or  her  control.] 

13.  The  sd  A.  and  B.  shall  resply  at  all  convenient  and  ^<?»w  to 
reasble  times,  to  be  settled  in  case  of  dispute  by  the  sd  trees  (d). 


(i^)  See  36  &  37  Vic.  c.  12,  s.  2  of  which  makes  valid  an  agreement  giving 
a  mother  the  custody  of  the  children,  subject  to  the  discretionary  power  of 
the  Court,  as  to  which  see  the  Guardianship  of  Infants  Act,  1886,  s.  6. 

(c)  As  to  the  liability  of  a  married  woman  having  separate  property  to 
maintain  her  children,  see  the  Married  Women's  Property  Act,  1882,  s.  21. 

(</)  This  does  not  compel  the  party  having  the  custody  of  the  children  to 
keep  them  in  a  place  easy  of  access  for  the  other  party,  Hunt  v,  HufU,  28 
Ch.  D.  606. 
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or  tree  for  the  time  being,  have  access  to  and  communicon 
with  the  chn  or  child  for  the  time  being  living  with  or  under 
the  control  of  the  other  of  them  [or  at  school  as  hinafter  is 
mentd.] 
Schools  for      14,  The  sd  K.,  L.,  and  M.,  the  hoys^  shall,  as  and  when 
they  resply  attain  the  age  of  —  yrs,  be  placed  at  the  expse 
of  the  sd  A.  at  such  schools  in  England  as  he,  or  at  such 
schools  elsewhere  as  he,  with  the  consent  in  writg  of  the  sd 
B.,  [or,  as  the  sd  trees  or  tree]  shall  from  time  to  time 
determine ;  such  of  them  the  sd  K.,  L.,  and  M.,  as  shall  for 
the  time  being  be  at  school,  shall  pass  the  holidays  at  such 
places  and  in  such  mner  as  the  sd  trees  or  tree  shall  from 
time  to  time  direct,  havg  regard  to  the  reasble  wishes  of  the 
sd  A.  and  B. 
Power  to        15.  It  shall  be  lawful  for  the  sd  trees  or  tree,  if  circes 
to  change    shall  arise  wch  in  their  or  his  opinion  render  it  absolutely 
^hiM^^  °^  °^^^  ^^^  ^^  welfare  of  the  chn  or  child  for  the  time  being 
living  with  or  under  the  control  of  either  of  them  the  sd  A. 
and  B.,  to  remove  such  chn  or  child,  and  to  place  them,  him, 
or  her,  with  or  under  the  control  of  the  other  of  them  the  sd 
A.  and  B. 
Trustees  to      16.  The  SD  B.,  her  hrs,  exs,  and  ads,  and  also  the  sd  C. 
huBbiuad  ^  ^^^^  D.,  and  their  respive  hrs,  exs,  or  ads,  shall  at  all  times 
w^       hrafter  keep  indemnified  the  sd  A.,  his  hrs,  exs,  and  ads, 
debts  (6).    from  all  debts  and  liabilities  htofore  or  hrafter  to  be  con- 
tracted or  incurred  by  the  sd  B.,  and  from  all  actions,  pcdgs, 
claims,  and  demands,  costs,  damages,  and  expses  whatsr  in 
respt  of  such  debts  and  liabilities  or  any  of  them. 


(a)  As  to  the  right  of  the  children  to  sae  on  such  a  provision  as  this,  see 
Oandy  v.  Gaftdy,  30  Ch.  D.  57. 
As  to  W  ^^^  provisions  for  the  husband's  indemnity  should  be  retained  although 

husband's  it  has  been  determined  that  the  wife  has  no  power  to  pledge  the  husband's 
indemnity  credit  after  a  separation  deed  ;  EaHland  v.  Burchell^  3  Q.  B.  D.  432.  As  to 
a^inst  tijg  general  law,  see  Dehenham  v.  Mellon,  6  Q.  B.  D.  394  ;  6  App.  Cas.  24. 
debts.  ^^  ^  conceived  that  the  law  on  this  subject  is  not  altered  by  the  Married 

Women's  Property  Act,  1882 ;  and  if  so  this  covenant  would  create  a  con- 
sideration for  the  covenants  and  provisions  entered  into  on  the  part  of  the 
husband. 
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17.  In  case  the  sd  A.  shall  be  obliged  to  pay  any  sum  or  Ptotmo 
sums  of  moy  for  or  on  acct  of  any  debt  or  liability  htofore  naity,  ftc, 
or  hrafter  contracted  or  incurred  by  the  sd  B.,  or  in  case  '^y^ 
the  sd  B.  shall  at  any  time  take  any  pcdgs  agst  the  sd  A.  eyente 
for  restiton  of  conjugal  rights  or  orwise  for  compellg  him  to  !|^jji^. 
cohabit  with  her,  or  shall  at  any  time  directly  or  indirectly 
molest  the  sd  A.  [or  any  member  or  members  of  his  family], 

then  and  in  any  of  such  cases  the  sd  anny  of  £ shall 

cease  to  be  payable,  [or,  the  sd  sum  of  £ ,  seed  by  the 

covt  of  the  sd  A.,  and  the  intt  thof,  shall  cease  to  be  pay- 
able, and  if  the  same  sum  shall  have  been  pd  by  the  sd  A. 
to  the  sd  trees  or  tree,  the  same  and  the  investmts  and 
income  thof  shall  thenceforth  be  held  in  trust  for  the  sd  A., 
his  exs,  ads,  and  assns  absolutely]. 

[18.  In  case  the  sd  A.  shall  at  any  time  or  times  hrafter  Proyiso 
be  called  upon  to  pay  or  dischge,  and  shall  actually  pay  or  paid  by 
dischge  any  debt  or  liability  htofore  or  hrafter  contracted  or  ^''^^^^ 

nifty  DO 

incurred  by  the  sd  B.,  then  and  in  every  such  case  it  shall  dedncted 
be  lawful  for  the  sd  A.  to  deduct  and  retain  out  of  the  sd  n^^y^^). 

anny  of  £ [to  deduct  and  retain,  or  be  reimbursed  out 

of  the  sd  sum  of  £ hinbfe  covted  to  be  pd  by  him,  and 

the  investmts  and  income  thof,]  the  amt  wch  he  the  sd  A. 
shall  have  so  pd  in  respt  of  such  debt  or  liability,  togr  with 
all  costs  and  expses  wch  he  shall  have  pd  or  incurred  on 
acct  thof,  but  so  that  this  psnt  provon  shall  not  in  anywise 
render  the  sd  A.  liable  to  the  paymt  of  any  of  the  debts  of 
the  sd  B.,  or  prejudice  his  rights  or  remedies  under  the 
covts  of  indemnity  of  the  sd  B.  and  the  sd  C.  and  D.  hinbfe 
contd.] 

19.  Each  of  them,  the  sd  A.  and  B.,  or  their  respive  hrs,  Covenant 
exs,  or  ads,  shall  at  any  time  exte  and  do  all  such  assurces  aasumnce. 
and  things  as  the  other  of  them,  his  or  her  hrs,  exs,  ads,  or 
assns,  or  the  sd  trees  or  tree  shall  reasbly  require  for  the 
ppose  of  giving  full  effect  to  these  psnts  and  the  covts, 
agreemts,  and  provons  hrin  contd. 


(e)  See  note  (i),  p.  iSO. 
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Proviso 
io  case  of 
reconcilia- 
tion or  diS' 
solution  of 
marriage. 


Provision 
as  to  ap- 
pointment 
of  new 
tra8tee8(6). 


20.  Pbovd  always,  and  it  is  hby  agrd  that  if  the  sd  A. 
and  B.  shall  be  reconciled,  and  return  to  cohabiton  [or  if 
their  marre  shall  be  dissolved,  or  they  shall  be  judicially 
septed  (a),  by  reason  of  any  misconduct  of  the  sd  B.  [occurrg 
after  the  date  hrof]],  then,  and  in  such  case,  all  the  covts 
and  provons  hrin  contd  shall  become  void,  but  witht  pre- 
judice to  any  [sale  or  other]  act  previously  made  or  done 
hrunder,  or  any  pcdgs  on  the  pt  of  any  of  the  pties  hto  in 
respt  of  any  then  antecedent  breach  of  any  of  the  covts  or 
provons  hrin  contd.     [And  the  sd  trees  or  tree  shall  hold 
any  ppty  then  vested  in  them  or  him  by  virtue  of  these 
psnts,  subjt  and  witht  prejudice  to  any  disposons  or  engagemts 
thtofore  made  or  entered  into  with  respt  to  the  same  by  the 
sd  B.,  to  such  uses,  and  upon  such  trusts,  as  will  most 
nearly  correspond  with  the  uses  and  trusts  to  wch  the  same 
wd  then  resply  be  subjt  if  these  psnts  had  not  been  exted.] 

21.  The  statutory  power  of  apptg  new  trees  of  these 
psnts  shall,  as  to  trees  to  be  appted  in  the  place  of  the  sd 
C,  or  of  any  tree  to  be  appted  in  his  place,  be  vested  in  the 
sd  A.,  and  as  to  trees  to  be  appted  in  the  place  of  the  sd  D., 
or  of  any  tree  to  be  appted  in  his  place,  shall  be  vested  in 
the  sd  B.     In  witness,  &c. 


(a)  See  p.  426,  note  (c). 

(6)  See  the  Cony.  Act,  1881,  a.  31,  ir^ra,  ISettlehentb. 
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EECITALS  (/>). 

I.  Whas  a  marre  is  intd  shortly  to  be  solemnized  between  l"^*«»<'e<i 
the  sd,  intd  husband  and  tcife  (c). 


(a)  The  forms  under  this  head  include  those  for  land  settled  aspersonaltj 
by  means  of  a  trust  for  sale.  See  Dav.  Free.  vol.  iii. ;  Elph.  Introd.  Cony., 
Hrd  cd.,  267  H  spq.  See  also  in  connection  with  settlements,  "  Appoint- 
ments/ 'Vol.  I.|  p.  77,  et  »eq.  As  to  the  stamps  on  settlement^,  see  the  Stamp 
Act,  1870,  Sched.  "  Settlement  ; "  3  Dav.  Prec.  700 ;  Vaizey  on  Settle, 
ments,  p.  1518  ;  Onslow  v.  Inland  Revenue  QmimiMionerSf  W.  N.  1890, 12. 

The  following  is  a  short  reference  to  the  important  recent  legislation  Recent 
bearing  on  settlements  of  real  and  personal  estate  : — The  Conv.  Act,  1881,  legislation 
44  k,  45  Vict,  c  41,  s.  7,  enabling  covenants  for  title  to  be  implied  ;  s.  80  (as  *^^^*°^ 
amended  by  the  Copyhold  Act,  1887,  s.  45),  by  which  trust  estates  in  free-  JJ^n^ 
holds  or  copyholds  vested  in  a  sole  trustee  devolve  on  his  death  on  his  personal 
representatives,  except  as  to  copyholds  to  which  the  trustee  has  been  a^  ^gsi 
admitted  ;  ss.  31 — 34,  providing  for  the  appointment  of  new  trustees,  and       ' 
enabling  trustees  to  retire  without  a  fresh  appointment ;  s.  35,  supplying 
the  usual  subsidiary  provisions  in  the  case  of  a  power  or  trust  for  sale ;  s.  36, 
supplying  the  trustees*  receipt  clause  ;  s.  37,  giving  trustees  large  powers  of 
compounding  debts  and  claims,  settling  accounts,  &c. ;  s.  38,  providing  for 
the  survivorship  of  powers  given  to  two  or  more  trustees  ;  s.  39,  enabling  the 
Court  to  bind  the  interest  of  a  married  woman,  notwithstanding  a  restraint 
on  anticipation ;  s.  41,  extending  the  provisions  of  the  Settled  Estates  Act, 
1877,  to  freeholds  and  leaseholds  vested  absolutely  in  an  infant;  s.  42, 
intended  to  obviate  the  necessity  for  insertiog  the  usual  minority  clause  by 
giving  to  the  trustees  powers  of  management  and  receipt  and  application  of 
the  rents  in  the  case  of  an  infant  entitled  in  possession  to  land ;  s.  43,  sup- 


(&)  See  also  the  forms  of  recitals  in  "  Conveyanceb  on  Sale,*'  Vol.  I., 
p.  370  et  seq. 

(e')  If  either  is  an  infant,  add  *'  with  the  consent  of  the  sd,  parent 
or  guardian.** 

K.E. — VOL.  n.  P   F 
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^kB*\c       °'  "^^^  ^!^^^  the  sd  A.  (a)  is  absolutely  eniled  to  the 
in  po886«- '  sevl  stocks,  funds,  shares,  and  sees  foUowg,  that  is  to  saj, 

Bion,  and 

agreement 

for  settle- 
ment plying  powers  and  proyuions  for  maintenance  and  accomalation^f  snrplas 

income  daring  the  minority  of  the  person  entitled  in  possession  to  any  pro- 
perty real  or  personal ;  s.  44,  giving  the  usnal  remedies  for  the  recoTery  of 
rent-charges ;  s.  51,  enabling  an  estate  in  fee  simple  or  in  tail  or  tail  male 
or  female  to  be  limited  by  those  expressions  without  the  word  **  heirs"  ; 
s.  52|  enabling  the  donee  of  a  power  to  release  it ;  ss.  58, 59,  and  60,  relating 
to  the  effect  of  ooTcnants ;  s.  62,  enabling  easements,  &c.,  to  be  limited  by 
way  of  use  ;  s.  71,  partially  repealing  23  k  24  Vict.  c.  145  ;  and  the  4th 
schedule  giving  a  sample  form  of  strict  settlement  of  land  (see  s.  57) : — 
Tbe  Cony.   The  Con  v.  Act,  1882,  45  &  46  Vict.  c.  39,  s.  5,  enabling  separate  sets  of 
Act,  1882.  trustees  to  be  appointed  for  different  paits  of  the  trust  property  on  an  ap- 
pointment of  new  trustees ;  and  s.  6,  as  to  the  disclaimer  of  powers  by 
The  trustees  :— The  Settled  Land  Act,  1882,  45  &  46  Yict.  c.  38  (as  amended  by 

SeUled  the  Settled  Land  Act,  1884,  47  &  48  Vic.  c.  18  ;  the  Settled  Land  Act,  1887, 
Land  Acts,  50  &  51  Vic.  c.  80 ;  and  the  Settled  Land  Act,  1889,  52  k  53  Vict.  c.  36) 
I^^Q  ^  ss.  3 — ^20  and  31,  conferring  on  tenants  for  life  and  other  limited  owners  (as 
defined  by  ss.  2  and  58)  under  all  settlements  of  land  and  hereditaments  of 
any  tenure  corporeal  or  incorporeal  (see  s.  2),  but  as  to  settlements  by  way  of 
trust  for  sale  only  under  an  order  of  the  Court  (s.  63  of  the  Act  of  1882,  and 
s.  7  of  the  Act  of  1884),  eztensiye  powers  of  leasing,  making  grants  in  fee  for 
building  purposes,  accepting  surrenders  of  leases,  sale,  exchange,  enfran- 
chisement, partition,  granting  licences  to  copyholders,  laying  out  land  for 
building  purposes,  and  raising  money  by  mortgage,  with  full  subsidiary 
powers  ;  ss.  21 — 30  (as  amended  by  the  Act  of  1887),  providing  for  the  re- 
investment of  capital  money  aiising  under  the  Act  (or  liable  under  a 
**  settlement "  to  be  invested  in  land,  s.  33)  according  to  the  direction  of 
the  tenant  for  life  in  various  modes,  including  improvements  (and  as  to 
money  in  Court,  see  s.  32)  ;  s.  35,  providing  for  the  cutting  of  timber  in 
certain  cases ;  s.  37,  enabling  heirlooms  to  be  sold  under  an  order  of  the 
Court ;  ss.  50 — 52,  providing  that  the  powers  of  the  Act  shall  not  be  assigned 
or  parted  with  by  the  tenant  for  life  or  excluded  by  the  settlement ;  s.  57, 
enabling  the  powers  to  be  extended  ;  s.  56  (as  amended  by  s.  6  of  the  Act  of 
1884),  keeping  alive  concurrent  powers  contained  in  the  settlement,  subject 
(except  in  the  case  of  trusts  for  sale)  to  the  consent  of  the  tenant  for  life  to 
their  exercise ;  s.  59,  extending  the  powers  of  the  Act  to  the  case  of  an 
infant  absolutely  entitled  to  land  (see  s.  60)  ;  and  s.  64,  repealing  so  much 


(a)  Where  a  fund  in  possession  is  given  as  a  portion  by  the  {Mirent  of  the 
husband  or  wife,  succession  duty  on  the  reversionary  life  interest  of  the  wife 
or  husband  may  be  saved  by  treating  it  as  settled  by  the  husband  or  wife 
and  not  by  the  parent  (unless  the  settlement  is  stipulated  for  so  as  really  to 
emanate  from  the  latter)  ;  but  if  the  marriage  should  not  take  .place,  the 
parent  might  be  unable  to  recover  the  fund  ;  but  see  Bond  v.  Wal/ord^  32 
Ch.  D.  238. 
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&c.,  or,  ''  specified  in  the  schdie  hto/'  and  upon  the  treaty 
for  the  sd  intd  marre  it  was  agrd  that  the  same  shd  be  trans- 
ferred to  the  sd,  trees,  in  trust  for  the  sd  A.,  his  exs  and 
ads,  until  the  sd  intd  marre,  and  afterwards  upon  the  trusts 
hinnfter  expd. 

m.  And  whas  under  the  will  of  X.,  deced,  dated,  Ac.,  '^^^^  '1 
and   a  codl  thto,   dated,   &c.,   wch  were  proved    in    the  to  shAns  of 

court  [registry]  Ac,  on  the day  of ,  the  sd  ^^^j 

A.,  [as  one  of  the  chn  of  K.,  deced,]  is  absolutely  entled  in  to  a  pos- 

posson  to  one  equal pt  or  share  of  the  residy  psonal  l\^^^  ^^ 

este  [and  of  the  net  proceeds  of  the  sale  and  conversion  of  *»<*  »«'««- 
the  real  este]  [of  the  sd  testor,  wch,  [so  far  as  at  psnt  settlement 
realized  and  ascertained,]  consists  of  or  is  repsnted  by  the 
sevl  stocks,  funds,  shares,  sees,  and  ppt^^  specified  in  the 
schdie  hto  (h),  and  now  standg  in  the  names  of  or  orwise 
vested  in  or  under  the  legal  control  of  L.  and  M.  as  trees  of 
the  sd  will,  or,  "  the  parlars  and  amt  of  wch  este  have  not 


of  23  dc  24  Vict.  c.  145,  as  had  not  been  repealed  by  the  Con  v.  Act,  1881  : — 
And  the  Married  Women's  Property  Act,  1882,  45  &  46  Vict.  c.  75,  ss.  1,  2,  The 
5,  giving  to  every  married  woman  the  capacity  of  aoqairing,  holding,  and  Married 
disposing  of  property,  and  also  of  contracting,  as  9k  feme  %ole^  and  providing  JJ^™®"  * 
that  the  property  of  every  married  woman  shall  belong  to  her  as  SLfeme  iole,  ^^P*-  ogo 
except  where  the  marriage  and  the  acqaisition  of  the  property  were  both 
before  1883  ;  88.  6 — ^9,  providing  specially  as  to  investments  in  the  name  of 
married  women,  sabject  to  a  provision  (s.  10)  as  to  investments  of  the 
husband's  money  in  fraad  of  his  creditors ;  s.  11,  enabling  a  policy  to  be 
effected  by  a  wife  on  her  own  or  her  husband's  life  for  her  separate  use,  or 
by  a  wife  or  husband  on  her  or  his  own  life  for  the  benefit  of  the  other  of 
them  or  the  children  ;  s.  12,  giving  married  women  remedies  for  the  pro- 
tection and  security  of  their  separate  property  (and  see  s.  17)  ;  ss.  13—15, 
regulating  the  liability  of  the  wife  and  husband  respectively  in  respect  of 
the  wife's  ante-nuptial  debts  ;  s.  18,  making  special  provision  for  the  case  of  a 
married  woman  who  is  a  trustee  (and  see  s.  24)  ;  s.  19,  providing  that  the 
Act  is  not  to  affect  settlements  before  or  after  marriage  of  the  property  of  a 
married  woman,  or  a  restriction  against  anticipation,  subject  to  the  rights 
of  her  ante-nuptial  creditors,  and  to  a  provision  avoiding  settlements  in 
fraud  of  her  creditors  ;  and  ss.  20,  21,  making  a  married  woman  having  sepa- 
rate'estate  liable  for  the  maintenance  of  her  husband  and  children.  Most 
of  these  enactments  will  be  adverted  to  more  particularly,  as  to  their  effect 
on  settlements,  infra. 

(If)  The  particulars  of  the  trust  funds  should  be  given,  so  far  as  ascer* 
taincd,  for  the  purpose  of  the  ad  valorem  stamp  duty. 

F  F  2 
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yet  been  ascertained  " ;  and  the  sd  A.  may  [in'  the  event  of 
the  death  of  any  of  the  other  chn  of  the  sd  K.,  being  a  son 
or  sons  under  the  age  of  21  yrs,  or  being  a  daur  or  daurs 
under  that  age  and  unmarried,  or,  ''in  certain  events/'] 
become  entled  to  a  further  share  or  shares  of  such  residy 
este  and  premes ;  and  upon  the  treaty  for  the  sd  intd  marre 
it  was  agrd  that  the  share  or  shares  of  such  residy  este  and 
premes  to  wch  the  sd  A.  is  or  may  become  entled  as  afsd 
shd  be  assned  to  the  sd,  trees,  in  mner  and  upon  the  trusts 
hinafter  expd. 
TiUo  to  re-  jy.  And  whas  Under  an  indre,  dated,  &c.,  and  expd  to  be 
Ouat  in     made,  &c*,  [the  will  of  K.,  deced,  dated,  &c.,  and  a  codl  thto, 

^^^  'Jlrt**  ^*^^»  ^^'»  ^^^  ^^  *^^  ^^^  vfere  proved  on  the day  of 

iiement  or  in  the Court  [Registry]  &c,,]  [and  a  deed  poll  of 

^^ '  apptmt,  dated,  &c.,  under  the  hand  and  seal  of ,]  the  sd 

A.  is  [will  upon  the  sd  intd  marre  become]  absolutely  entled 

to  the  sum  of  £ £2  15s,  per  cent.  Consolidated  Stock  (a), 

pt  of  a  larger  sum  of  like   Stock  subjt  to  the  trusts  of 

the  sd  settlemt,  [will  and  codl,]  or,  **  to  one  equal pt 

or  share  of  the  trust  funds,  sees,  and  ppty  [wch  now  are  or 
by  means  of  the  accruer  of  any  other  ppty  under  the  proven 
in  the  sd  indre  contd  for  the  settlemt  of  after-acquired  ppty 
of  the  sd  X.,  shall  at  any  time  become]  subjt  to  the  trusts 

of  the  sd  indre,  [will  and  codl,]  "  or,  "  to  one  equal pt 

or  share  of  all  and  singr  the  trust  funds,  sees,  and  ppty, 
subjt  to  the  trusts  of  the  sd  indre,  [will  and  codl,]  wch 
shall  remain  after  satisfyg  a  previous  apptmt  in  favour  of 
L.,  a  daur  of  the  sd  X.,  made  by  a  deed  poll,  dated,  &c., 
subjt  to  the  life  intt  of  the  sd  X.  thrin  [subjt  to  certn 
prior  intts  thrin  durg  the  lives  and  life  of  the  sd  X.  and  Y«, 
and  the  survor  of  them  **]• 
Title  to  V.  And  whas  under  or  by  virtue  of  an  indre  of  settlemt, 

moiiej        dated,  &c.,  and  made,  &c.  (being  a  settlemt  of  the  estes  of 

charged  on  the  sd  K.,  situate  in  the  coy  of ,  exted  in  conson  of, 

states.      and  shortly  before  the  marre  of  K.  and  L.,  his  late  wife), 

■ -  ■  -^^— — ^^— 

(a)  See  Vol.  I.,  p.  79,  note  (<f). 
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and  by  virtue  of  the  trusts  of  a  term  of yrs  by  the 

same  indre  limd  in  the  sd  estes  for  raisg  portions  for  the 
daurs  and  younger  sons  of  the  sd  K.  and  L.,  [and  by  virtue 
of  a  deed  poll  of  apptmt  under  the  hand  and  seal  of  the  sd 
K.,  dated,  &c.,  in  psuance  of  a  power  contd  in  the  sd  indre 
of  settlemt]  the  sd  B.  is,  [will  if  her  intd  marre  shall  take 
place  within  six  calr  months  from  the  date  of  the  sd  deed 
poll  of  apptmt  become]  absolutely  entled  to  the  sum  of 

£ to  be  raisable  out  of  the  sd  estes,  and  payable  to 

her  on  the  dece  of  the  sd  K.,  with  intt  from  his  dece  at  the 
rate  of  4  per  cent,  per  annum,  until  paymt,  or  in  his  lifetime 
with  his  consent. 

VI.  And  whas  the  ppty  subjt  to  the  trusts  of  the  sd  indre  P*rticular8 
of  settlemt,  [will  and  codl  J  or,  **  representg  the  residy  este  property, 
of  the  sd  testor,  [so  far  as  the  same  has  at  psnt  been 
realised  and  ascertained]/'  (b)  consists  of,  $tate  investnitSf 

as,  "  the  sum  of  £ debenture  stock  of  the Railway 

Co,  the  sum  of  £ invested  on  mtge  of  a  freehd  este  at 

,  in  the  coy  of ,  &c.,"  or,  "  consists  of  the  stocks, 

funds,  shares,  and  sees  specified  in  the  schdle  hto,"  wch 
are  resply  standg  in  the  names  of  or  vested  in  or  under  the 
legal  control  of  L.  and  M.,  the  trees  of  the  sd  indre  of 
settlemt,  [will  and  codl]. 

VII.  And  whas  the  ppty  now  subjt  to  the  trusts  of  the  sd  The  same, 
indre  of  settlemt  consists  of  the  stocks,  funds,  and  secs^]^^„. 
specified  in  the  schdle  hto,  and  of  the  freehd,  copyhd,  and  siting  of 
leasehd  hereds  mentd  in  the  sd  schdle,  wch  have  been  chased  and 
pchased  under  a  power  contd  in  the  sd  indre,  and  are  now  ^^j^^^. 
vested  in  and  held  by  L.  and  M.,  the  trees  of  the  sd  indre, 

upon  the  trusts  thrin  contd  for  the  sale  of  the  sd  hereds, 
and  for  the  applicon  of  the  net  sale  moys,  and  of  the  net 
rents  and  profits  of  the  sd  hereds,  or  of  the  unsold  pt  thof 
for  the  time  being,  upon  the  trusts  thby  decld  concemg  the 
moys  applied  in  the  pchase  thof,  and  the  income  of  such 
moys» 


(/O  See  p.  i'do,  note  (//). 
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^8«>cm«nt  Yjjj,  ^^jy  wHAS  upon  the  treaty  for  the  sd  intd  marre  it 
mcut  of  n-  was  agrd  that  all  the  share  or  shares  of  the  sd  A.^  whether 
©^0^6?^  in  posson,  reversion,  or  expectancy,  and  whether  vested  or 
share  of  contingent,  of  or  in,  &c.,  shd  be  assned  to  the  sd,  trees,  in 
denre/  mner  and  upon  the  trusts  hinafter  expd. 
nnder  wt-       jx,  And  whas  psuant  to  an  agrmt  made  upon  the  treaty 

will.  for  the  sd  intd  marre,  the  sum  of  £ £2  15«.  per  cent 

Transfer     Consolidated   Stock  [ shares  of  £ each  in,  or, 

shares,  lie-  " Debentures  for  £ each  of,"  the  Co,]  [or, 

'^"th^*    the  sevl  stocks,  shares,  debentures,  and  sees,  the  parlars 

like  pro-     whof  are  specified  in  the  schdle  hto,]  belongg  to  the  sd  A. 

F«^y-         have  been,  [or,  are  intd  forthwith  to  be]  transferred  by 

him,  [or  by  his  diron]  into  the  names  of  the  sd,  trees,  to 

the  intent  that  the  same  shall  be  held  in  trust,  &c.,  as  in 

fonn  II, 

Transfer  of     x.  And  whas  psuant  to  an  agrmt  made  upon  the  treaty 

bearer  or    ^ov  the  sd  intd  marre, Bonds  of  the Governmt 

^^^.       for  £ each,  [for  sums  amtg  in  the  aggregate  to  £ ,] 

pacBiog  by  bearg  intt  at  the  rate  of  £ per  cent,  per  annum,  [the 

delivery.     i)oi^(jg  ^mA.  secs  the  parlars  whof  are  specified  in  the  schdle 
hto,]  belongg  to  the  sd  A.  have  been,  {or,  are  intd  forth- 
with to  be]  delivered  by  him,  [or  by  his  diron],  to  the  sd, 
trees,  to  the  intent  that  the  same  shall  be  held  in  trust,  &c., 
as  inform  ii. 
2f  stwka         ^^*  ^^  WHAS  the  transfer  agrd  to  be  made  as  afsd  of  the 
kcy  pur-    sd  stocks,  fuuds,  shai*es,  and  secs  to  the  sd,  trees,  has  been, 
recUed       D^^>  ^^  ^^^  forthwith  to  be]  duly  made  and  perfected, 
agreement.      xii.  And  WHAS   the  sd  stocks,  funds,  shares,  and  secs 
of^T^lSrof  specified  in  the  schdle  hto,  and  intd  to  be  hby  settled,  do 

stocks  for    not  togr  exceed  in  value  the  sum  of  £ ,  accdg  to  the 

daty%).     average  market  price  thof  on  the  day  of  the  date  hrof. 

Title  to  and      xiu.  And  WHAS  the  sd  A.,  intd  husbd,  is  absolutely  entled 

f^^'w^e*  *^  ^  policy  of  assm'ce  eifected  on  his  life  and  in  his  own 

ment  of      name  for  the  sum  of  £ with  the Assurce  Societ}', 

poiicfes  on  ^^^^>  &c,,  numbered,  &c.,  and  under  the  annual  premium 


(»)  Sec  the  Stamp  Act,  1870,  s.  13. 
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of  £ ,  [and  to  anor  policy  effected,  «fec.,]  or^  "  to  the  hj**)^"^'" 

sevl  policies  of  assurce  on  his  life  hinafter  mentd  "  (c),  and 
upon  the  treaty  for  the  sd  intd  maiTe,  it  was  agrd  that  the 
same  policy  [respive  policies]  shd  be  assned  to  the  sd,  trees ^ 
in  mner  and  upon  the  trusts  hinafter  expd. 

XIV.  And  whas  the  sd  A.  is  absolutely  entled,  &c.,  reciting  The  same, 
title  as  in  last  fornix  and  psuant  to  an  agrmt  made  upon  the  ^ment* 
treaty  for  the  sd  intd  marre,  the  sd  A.  has,  by  an  indre  bearg  effected  by 
even  date  with  and  exted  before  these  psnts,  and  expd  to  be  dee<]  (c/). 
made,  &c.,  assned  the  sd  policy  [respive  policies]  and  all  moys 
assured  by  or  to  become  payable  thrunder  to  the  sd,  trees^  in 

trust  for  the  sd  A.,  his  exs  and  ads,  until  the  sd  intd  marre, 
and  afterwards  upon  such  trusts  and  subjt  to  such  [)owers  and 
provons  as  shd  be  decld  concerng  the  same  by  an  indre  of 
even  date  thwith  thrin  referred  to,  meang  these  psnts. 

XV.  And  whas  psuant  to  an  agi*mt  in  that  behalf  made  The  same 
upon  the  treaty  for  the  sd  intd  marre,  the  sd  A.,  intd  husbd,  effected  in 
has  effected  an  assurce  on  his  life  for  the  sum  of  £ ,  ?*™?"  ®^ 

,  tnutees. 

in  the Office,  by  a  policy  No. ,  Series ,  in  the 

names  of  the  sd,  trees,  under  the  annual  premium  of  £ , 

[and  anor  assurce,  (&c.,]  to  the  intent  that  the  same  policy 
[respive  policies]  shall  be  held  in  trust,  &c.,  as  in  farm  n. 

XVI.  And  whas  the  sd  A.  is  absolutely  entled  to  a  sum  of  Title  to 

£ and  intt  seed  on  mtge  of  certn  freehd  hereds,  situate  and  trans- 

at,  &c.,  [belongg  to  X.,]  by  an  indre,  &c.,  and  psuant  to  an  ^*^  *™* 
agrmt  made  upon  the  treaty  for  the  sd  intd  marre,  the  sd  A. 

has,  by  an  indre  bearg  even  date  with  and  exted  before  these 
psnts,  and  expd  to  be  made,  &c.,  transferred  the  sd  mtge 
debt  and  intt,  and  the  sees  for  the  same,  to  the  sd,  trees, 
&c.,  as  in  form  xiv. 

(5)  If  the  assignment  is  effected  by  a  separate  deed  (see  note  to  Piec.  n., 
p.  516),  this  recital  is  for  insertion  in  the  deed  of  assignment,  the  next  one 
for  insertion  in  the  settlement.  This  recital  is  also  applicable  if  the  assign- 
ment is  effected  by  the  settlement. 

(<?)  It  is  generally  more  conyenient  to  give  the  particulars  of  the  policies  in 
the  operative  part. 

(d)  See  note  to  last  form. 

(e)  The  transfer  is  made  by  a  separate  deed  In  order  to  keep  the  trust  off 
the  title. 
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Conrcyance  xvii.  And  WHA8  psuaot  to  an  Rgrmt  in  that  behalf  made 
sale  of  upon  the  treaty  for  the  sd  intd  marre,  by  an  indre  bearg  even 
to*Si»?ee»  ^*^  ^*^  ^^^  exted  before  these  pents,  and  expd  to  be  made, 
{a).  &c.,  the  sd  A.,  intd  husbd,  with  the  approbon  of  the  sd  B.,  intd 

VarUtioDB  uife,  has  assured  certn  freehd  hereds  situate  in  the  parish 

for  leftSB' 

holds  and    of and  coy  of ,  and  thrin  parlarly  described,  to  the 

copyholdF.  ^g^  q(  ^jjg  g^  j^^  i^jj^  jjjg  jjj^  ^jjjj.^  ^Q  g^j  j^^^  marre,  and 

afterwards  to  the  use  of  the  sd,  trees,  their  hrs  and  assns, 
upon  the  trusts  and  subjt  to  the  powers  and  provons 
thinafter  decld  and  contd  concemg  the  same ;  [And  by  the 
same  indre  the  sd  A.,  with  the  like  approbon,  has  assned 
certn  leasehd  hereds,  situate,  &c.,  to  the  sd,  trees,  their  exs, 
ads,  and  assns,  for  the  residue  of  the  respive  terms  granted 
by  the  thrin  recited  sevl  indres  of  lease  under  wch  the  same 
are  sevly  holden,  subjt  to  the  respive  rents  and  covts  on 
the  pt  of  the  lessees  and  condons  by  and  in  such  indres  of 
lease  resply  reserved  and  contd.  Upon  trust  for  the  sd  A.^ 
his  exs  and  ads^  until  the  sd  intd  marre,  and  afterwards, 
upon  the  trusts,  &c.,  as  above ;  And  by  the  same  indre  the 
sd  A.,  with  the  like  approbon,  has  covted  with  the  sd,  trees, 
their  hrs  and   assns,  to   surrender  certn  copyhd  hereds, 

situate,  &c.,  and  held  of  the  manors  of and ,  to 

the  use  of  the  sd,  trees,  their  hrs  and  assns,  accdg  to  the 
customs  of  the  sevl  manors  of  wch  the  same  are  resply 
holden,  Upon  trust  for  the  sd  A.  and  his  hrs  until  the  sd 
marre,  and  afterwai'ds,  upon  the  trusts,  &c.,  as  above ;]  And 
it  is  thby  dccld  that  the  sd,  trees,  their  hrs,  [exs,  ads,]  and 
assns  shall  after  the  sd  marre  at  the  request  or  at  the 
discron  thrin  mentd,  sell  the  sd  freehd,  [leasehd,  and 
copyhd]  premes,  or  any  of  them,  in  mner  thrin  mentd,  and 
shall  stand  possed  of  the  net  moys  to  arise  from  any  such 
sale,  and  the  net  rents  and  profits  of  the  sd  premes,  or  of 
the  unsold  pt  thof  for  the  time  being,  after  paymt  of  the 
expses  thrin  mentd  (6),  upon  such  trusts,  &c.,  as  infoim  xiv. 


(//)  iSec  note  (c)  on  last  page. 

(/;)  AiR  to  the  frame  of  the  trosts  in  a  deed  of  this  nature,  see  infi'aj  p.  482. 
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xvm.  And  whas  it  has  been  also  agrd  that  such  provon  Agreement 
shall  be  made  for  the  settlemt  of  other  or  future  acquired  tiement 
ppty  of  the  sdy  intd  wife,  except  as  hinafter  mentd,  as  is  ^J^J^' ' 
hinafter  contd.  aoqoired 

XIX.  And  whas  upon  the  treaty  for  the  sd  intd  marre,  it  P"*^*"^' 

was  further  agrd  that  the  sd shd  enter  into  such  covt  nant  to  be 

as  is  hinafter  contd  for  the  paymt  to  the  sd,  trees,  of  the  j^^^ 
annual  sum,  or,  ^'  ppal  sum  and  intt,"  hinafter  mentd,  to  be  payment  of 
held  and  applied  upon  the  trusts  and  in  mner  hinafter  expd.  prilicipia' 

XX.  And  whas  it  has  been  also  agrd  that  these  psnts*^^- 
shall  contain  the  sevl  other  covts,  clauses,  and  provons  ^"•^  ^ 
hinafter  contd. 


CLAUSES. 


I.  NOW  THIS  INDRE  WITNETH  that  in  psuance  A-rign- 
of  the  sd  agrmt  in  this  behalf,  and  in  conson  of  the  sd  intd  busLnd 
marre,  the  sd,  husbd  {wife'}  as  settlor  (c),  with  the  approbon  ^^  ^^^  ^^ 


(O  The  proTisions  of  the  Conv.  Act,  1881,  b.  7  (1  A.,  B.)  enabling  theordi-  As  to 
nary  qualified  coyenants  for  title  and  farther  assurance  in  a  conveyance  or  implT^i^S 
assignment   of  freeholds,   leaseholds,  or   personalty,  or   a   covenant  to  ?^^^?f|°^ 
surrender  copyholds,  to  be  implied  in  a  conveyance  on  sale  (as  to  which  |^  gettle- 
see  Vol.  I.  p.  425,  et  tfeq.j  note),  are  applicable  also  to  settlements  on  ment  under 
marriage,  or  for  other  valuable  consideration.    As  to  what  is  a  settlement  the  Conv. 
for  value,  see  3  Da  v.  Prea,  part  1,  673  et  teq, ;  Vaizey  on  Settlements,  ch.  3  ^©t,  1881 
In  such  a  settlement  the  full  covenants  may  therefore  be  implied  by  making 
the  settlor  or  each  settlor  convey  *'  aS  beneficial  owner i"  so  that  the  cove- 
nants of  each  will  extend  to  the  property  or  interest  expressed  to  be  con- 
veyed by  him.    In  a  post-nuptial  settlement  for  valuable  consideration,  if 
the  wife  is  a  conveying  party  ^'  as  beneficial  owner,"  her  covenants 
would  be  contracts  binding  her  as  a  ftms  sole  nnder  the  Bfarried  Women's 
Property  Act,  1882,  s.  1,  to  the  extent  of  her  separate  estate  which  she  is  not 
restrained  from  anticipating,  as  to  the  acts  of  herself  and  her  ancestors,  &c., 
and  if  the  husband  also  conveys  in  like  manner,  his  covenants  would  extend 
to  the  acts  of  himself  and  his  wife  and  persons  under  whom  they  claim. 

Inasmuch,  however,  as  it  would  not  usually  be  according  to  the  intention  As  to 
that  the  settlor  should  enter  into  the  ftill  covenants  for  title,  the  Act  contains  implying 
a  provision  (s.  7  (1  B.)  )  applicable  to  conveyances  and  assignments,  &c.  «>v«n»nt 
"  by  way  of  settlement,"  enabling  the  settlor,  by  conveying  or  assigning  "  as  *^^  ^"^^^sr 

only. 
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^*^"»fj     of  the  ad,  xcife  [ftt(«fcd],  doth  hby  assn  unto  the  sd,  treeSf 
trustees.     All,  &c.,  pceU  {a)  I  To  HOLD  the  same  [subjt  to  the  intt  of 


As  to 

implying 

ooTenants 

in  A  Tolun- 

taiyaettle- 

ment. 


As  to 

coTenant 

against 

incum* 

brancesby 

trustee, 

&c. 


As  to 

making  the 
husband 
join  in  the 
wife's  cove- 
nants. 


Forms  of 
parcels. 

Personal 
estate. 

Vested 
reversion. 


settlor/'  to  imply  only  a  oovenant  for  farther  assarance,  as  to  the  property 
or  interest  expressed  to  be  settled  by  him,  restricted  to  the  acts  of  the  settlor 
himself  and  persons  "  deriving  title  under  him  by  deed  or  act  or  operation  of 
law  in  his  lifetime  sabseqaent  to  the  settlement,  or  by  testamentary  disposi- 
tion or  devolution  in  law  on  his  death.** 

The  last-mentioned  enactment  is  not  confined  to  settlements  for  valaable 
consideration!  and  the  restricted  covenant  for  farther  assurance  may  there- 
forc  be  implied  in  a  Toluntary  settlement ;  but  should  it  be  desired  (which 
is  not  likely)  that  the  settlor  should  in  such  a  case  enter  into  the  full  cove- 
nants for  title,  the  covenants  mast  bs  inserted  at  leng^,  or  the  statutory 
covenants  incorporated  by  an  express  clause.  A  deed  of  gift  to  a  person 
absolutely  would  probably  be  a  conveyance  **  by  way  of  settlement "  under  the 
Act,  but  as  that  is  doubtful,  an  express  covenant  for  further  assurance  should 
be  inserted  in  such  a  case,  or  the  statutory  covenant  expressly  incorporated. 

Where  a  trustee  or  mortgagee  joins  as  a  conveying  party  in  a  set^ement, 
the  ordinary  covenant  against  incumbrances  may  of  course  be  implied  under 

the  Act  (s.  7  (1  F.)  ),  by  his  conveying  "  as  tnutee "  or  "  af  mort- 
gagee/* 

As  to  covenants  for  title  generally,  see  Vol.  I.,  p.  425,  note  ;  Vaizey  on 
Settlements,  p.  320,  et  teq. 

The  statutory  covenants  may  be  and  are  in  practice  generally  relied  upon, 
except  in  the  case  of  real  estate  abroad.  For  the  full  forms  of  express  cove- 
nants for  title  or  against  incumbrances,  which  are  adapted  with  little  if  any 
alteration  to  settlements,  see  Vol.  I.  **  Contky^nceb  on  Sale,"  pp.  428,  et 
%eq,,  435,  et  9eq, 

In  the  form  in  the  text,  if  it  is  desired  to  imply  the  full  covenants  for  title, 

the  words ''  as  beneficial  owner*'  win  be  substituted  for ''  as  lettlor.*' 

Where  the  wife  or  intended  wife  is  the  settlor,  and  it  is  desired  that  the 
husband  should  also  covenant,  the  following  variation  may  be  used : — 

''  The  sd^  tvifey  '  as  settlor/  or,  '  as  beneficial  owner/  doth  hby 
assign  [grant],  and  the  sd,  husband,  *  as  settlor/  or,  '  as  bene- 
ficial owner/  doth  hby  assign  [grant]  and  confirm  unto,  &c/* 

It  has  been  the  practice  to  make  the  husband  join  in  the  covenants  for  title 
or  farther  assurance  of  the  wife's  property,  and  it  may  in  general  be  proper 
that  he  should  still  do  so  where  the  full  covenants  for  title  are  entered  into ; 
but  there  would  be  little  utility  in  his  joining  in  the  statutory  oovenant  for 
further  assurance,  having  regard  to  its  restricted  form. 

(a)  The  following  forms  of  parcels  for  personal  estate  are  adapted  to  the 
more  ordinary  cases.    For  a  vested  reversionary  interest  under  a  settlement, 

"  All  that  the  sd  moiety,  or,  '  equal pt  or  share  '  [or 

other  the  pt  or  share]  to  wch  he  the  sd  A.  is  [or  will  upon 
the  sd  intd  marre,  or  in  any  other  event,  become]  entled 
under  or  by  virtue  of  the  sd  indre  of  settlemt  of,  &c«,  [and 
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the  sd,  prior  tenants  for  lifcy  thrin]  Unto  the  sd,  trees^  their  ^f™^*^ 
e&Sy  ads,  and  assns,  In  trust  for  the  si,  hiisbd,  his,  [wife,  MrignnMni 

. — is  bja 

the  sd  deed  poll  of  apptmt  of,  &c.,]  of  or  in  the  trust  funds  ^^^ 
and  ppty  comprd  in  or  [wch  are  now  or  may  at  any  time  be- 
come] subjt  to  the  trusts   of  the   sd   indre    of  settlemt, 
expectant   on   the  dece  of  the  sd  X.   and  Y.,   and  subjt 
to  their  respive  life  intts   thrin,   as  hinbfe  mentd."     For 

a    Tested   share    and   possible   additions   hj  accraer,  &c.,  of  a    legacy^ 

"  All  that  equal pt  or  share  [or  other  the  pt  or  share]  The  same, 

to  wch  the  sd  A.  is  entled  under  or  by  virtue  of  the  sd  will  VJ^  p^" 

"^  Bible  aocre* 

and  codl  of  the  sd  L.,  and  all  other,  if  any,  the  pt  or  share,  tions. 
or  pts  or  shares,  to  wch  he  may  hrafter  become  entled  by 
accruer,  survorship,  or  orwise,  in  the  event  of  the  death  of 
any  of  the  other  chn  of  the  sd  X.  and  Y.,  under  the  age  of 
twenty-one  yrs,  or  in  any  other  event,  of  or  in  the  sd  legacy 

or  sum  of  £ bequed  by  the  sd  will  in  trust  as  hinbfe 

recited,  or  the  investmts  or  ppty  now  or  from  time  to  time 
representg  the  same,  and  of  or  in  the  accumulons  thof, 
expectant  on  the  dece  of  the  sd  X.  and  Y.,  and  subjt  to  their 

respive  life  intts  thrin."      For  a  share  in  possession  of  a  residuary 

estate  under  a  will,  "  All  THAT  the  sd  equal pt  or  share  Shar*  of 

[or  other  the  pt  or  share]  of  the  sd  A.,  under  the  sd  will  and  J^er^u. 
codls  of  the  sd  L.,  of  or  in  the  residy  psonal  este,  and  the 
proceeds  of  the  sale  of  the  real  and  leasehd  este  of  the  sd 
testor,  and  the  investmts  and  ppty  now  or  hrafter  representg 

the   same   resply."      For  a  contingent  interest,  *' All    the  pt    or  Contingent 

share,  pts  or  shares,  or  the  whole,  as  the  case  may  be,  to  *"**"**• 

wch  the  sd  A.  will,  in  the  event  of  his  attaing  the  age  of 

yrs,  or,  '  in  the  event  of  his  surving  the  sd  X.,'  or  in  any 
other  event,  become  entled  of  or  in,  &c.,  and  the  accumulons 
thof  under,  &c."  or,  "  All  and  every  the  pt  or  share,  pts  or 
shares,  and  intts  whatsr  to  wch  the  sd  A.  is  now  in  anywise 
entled,  in  posson,  reversion,  expectcy,  contingcy,  or  orwise, 
imder  or  by  virtue  of,  &c.,  or  by  any  means  whatsr,  of  or  in, 
&c.,  and  of  or  in  all  existg  and  future  accumulons  thof,  subjt 
to  the  prior  intts  in  or  affectg  the  same."    For  a  policy  or  policies 

of  assurance,  "  All   THAT  the   sd  policy    [AlL   THOSE    the   sd  Life  P<>K<i7 

respive  policies]  assurce  on  the  life  of  the  sd  A.  in  the  **'  ^  ****** 
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her]  6X8  and  ads,  until  the  sd  intd  marre,  and  afterwards 
[upon  the  trusts  and  subjt  to  the  powers  and  provons 
hinafter  decld  and  contd  concemg  the  same]  [upon  such 
trusts,  and  subjt  to  such  powers  and  provons  as  are  or 
shall  be  decld  and  contd  concemg  the  same  resply,  in  and 
by  an  indre  intd  to  bear  even  date  with,  and  to  be  exted 

sd Society  [and Society]  to  wch  he  the  sd  A.  is 

entled,  as  hinbfe  recited,  and  the  sd  sum  of  & [respive 

sums  of  & and  £ ]  assured  thby,  and  all  bonuses 

and  addons  thto  [resply],"  or^  if  iwt  recited^  "  All  that 

policy  of  assurce  for  the  sum  of  £ on  the  life  of  him  the 

sd  A.,  effected  in  the Society,  dated,  &c.,  and  numbered, 

&c.,  and  imder  the  annual  premium  of  JG ,  [and  also  all 

that  other  policy,  &c.,]  and  all  moys  assured  by  or  to  become 
payable  under  the  same  policy  [respive  policies],"  or^  **  All 

THOSE  sevl  policies  of  assurce  the  pai'lars  whof  are 

specified  in  the  schdle  hrunder  written,  and  all  moys,  &c." 

Mortgage     For  a  mortgage  debt,  "  All  THAT  the   sd   ppal   SUm   of  £ 

debt.  [formg  pt  of  the  sd  sum  of  £ ^]  owg  on  the  secy  of  the  sd 

indre  of  mtge  of,  &c.,  and  the  intt  now  due,  and  henceforth  to 
become  due,  for  the  same,  and  the  full  benefit  of  all  sees  for 

Furniture,  the  same  ppal  sum  and  intt/'  For  farnitnre,  &C., ''  All^  and 
'  siNOR   the   furniture,    plate,    pictures,   prints,   [diamonds, 

jewels,  trinkets,  psonal  omamts,]  and  other  articles  and 
effects  belongg  to  the  sd  A.,  wch  are  partarly  described  in  the 
schdle  hrunder  written,"  ar^  "  All  the  furniture,  plate,  and 
other  ai*ticles  and  effects  of  househd  or  domestic  use  or 
ornamt  wch  are  now  in  or  about  the  messe  or  dwellg-house 
in  wch  he  the  sd  A.  now  resides,  situate  and  being,  &c.,  or 
the  out-bldgs,  gardens,  or  grounds  thof." 

Ab  to  "all  The  "  all  the  estate "  claase  is  useless  and  should  be  omitted,  having  regard 
the  estate  *  ^  the  Conv.  Act,  1881,  s.  63,  which  implies  it  unless  a  contrary  intention 
c  anse.  appears  ;  see  Vol.  I.,  p.  419,  note.  Of  coarse  the  description  in  the  parcels 
of  the  interest  to  be  settled  should  be  sufficiently  general  (as  in  the  above 
forms)  to  take  in  any  possible  interest  of  the  settlor  whether  existing  or 
hereafter  accroing,  if  such  be  the  intention ;  and  the  '*  all  the  estate " 
clause,  whether  expressed  or  implied  by  the  Act,  would  probably  not  avail 
to  pass  any  interest  belonging  to  the  settlor  which  is  by  mistake  omitted  in 
the  parcels. 
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iinmedly  after  these  psnts,  and  to  be  made  between,  ptie$, 
[the  same  pties  as  these  psnts] 

n.  And  [each  of  them]  the  sd,  httgbd,  [and  tcife,'}  doth  Bzprem 
hby  covt  with  the    sd,   trees,  their   exs,  ads,  and  assns,  for  further 
that  he  [they],  the  sd,  husbd,  [and  tri/Jj],  and  all  psons  *f  "*''<^ 

of  per™ 

claimg  under  him  [her],  will  at  any  time  hrafter,  at  the  sonaitj  by 
request  of  the  sd  trees  or  tree  (5),  or  of  any  pson  for  the  ***"^1^- 
time  being  intted  in  the  premes,  and  at  the  cost  of  the  trust  ^hero  wife 
este,  exte  and  do  every  such  assurce  and  thing  for  the  i^^^  (^)* 
further  or  more  effectually  assurg  the  sd  premes  hby  assned, 
or  any  pt  thof  (c)  to  the  sd  trees  or  tree,  and  enablg  them 
or  him  to  obtain  posson  of  and  rece  the  same,  as  shall  be 
reasbly  required. 

in.  The  sd  trees  or  tree  (b)  shall  either  allow  the  sd  sum  Trast  for 

of  £ Stock  or  any  pt  thof  [the  sd  stocks,  funds,  shares,  JJJ^ 

sees,  and  premes  wch  have  been  or  are  intd  to  be  transferred 

to  the  sd  trees  as  hinbfe  mentd,  or,  ''  the  sd  sums  of  £ 

and  £ invested  on  mtge  as  afsd,"  or  if  the  ppty  is 

reversionary,  "  the  sd  shares  and  intts  hinbfe  assned,  as  and 
when  the  same  resply  shall  fall  into  posson  and  be  reced  by 
the  sd  trees  or  tree,"  or  any  of  them,  or  any  pt  or  pts  thof 
resply]  to  remain  in  the  actual  state  of  investmt  thof,  so 
long  as  the  sd  trees  or  tree  may  think  fit,  or  shall  at  any 

(a)  See  p.  441,  note. 

(ft)  This  abbreviated  expression,  which  is  used  throaghout  these  forms  of 
claoses,  should  be  interpreted  in  the  first  place  where  it  occurs  as  including 

or  meaning  "  the  sd,  trees,  or  the  [survors  or]  survor  of  them 
or  other  the  trees  or  tree  for  the  time  being  of  these  psnts." 

The  still  shorter  expression  ''  the  trees  "  might  be  used,  being  interpreted 
to  include  a  sole  trustee.  If  preferred,  the  interpretation  clause  may  be 
placed  at  the  end  of  the  deed.    See  in/ra^  p.  512,  and  note. 

(c)  Where  stocks,  &c.,  though  vested  in  possession  and  immediately  trans- 
ferable, may  not  be  actually  transferred  till  after  the  marriage,  add  here, 

''  and  also,  if  the  transfer  of  any  of  the  sd  stocks,  funds, 
shares,  or  sees,  wch  have  been  agrd  to  be  transferred  to  the 
sd  trees  as  afsd,  shall  not  have  been  made  or  perfected 
before  the  sd  intd  marre,  for  makg  and  perfectg  such  trans- 
fer thof." 
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loTest 
mentB. 


time  or  times^  with  the  consent  in  writg  of  the  sd,  htubd, 
and,  wife,  or  the  survor  of  them  durg  their,  his,  or  her  life- 
time, and  after  the  death  of  such  survor,  at  the  discron  of 
the  sd  trees  or  tree,  sell  [call  in,  or  convert  into  moy  (a)], 
the  same,  or  any  of  them,  or  any  pt  thof  resply,  and  (b) 
invest  the  moys  produced  thby  [or  any  other  capital  moys 
wch  may  be  reced  by  the  sd  trees  or  tree  in  respt  of  the  sd 
trust  premes  (a)]  in  the  names  or  name  [or  under  the  legal 
control  (c)]  of  the  sd  trees  or  tree  in  or  upon,  &c,,  form  iv., 
v.,  VI.,  vn.,  or  vin. 

IV.  Any  stocks,  funds,  or  sees  in  or  upon  wch  traat  funds 
RMtHcted  o^  <^<^8b  under  the  control  or  subjt  to  the  order  of  the  Court 

nuige(rf).     ^___ 

(a)  Insert  the  words  in  these  two  brackets,  if  there  are  mortgage-debts, 
debentures,  &c.,  which  may  be  caUed  in  or  paid  off,  or  reversionAiy  interests. 
The  following  words  maj  be  substituted  for  the  second  bracket,  if  it  is 
desired  to  provide  more  specifically  for  debentures  or  reversions  : — "  and 

also  all  capital  moys  wch  may  be  reced  upon  the  paymt  or 
dischge  at  maturity  of  all  or  any  of  the  debentures  or  sees 
afsd,"  or,  "  and  also  all  capital  moys  wch  may  be  reced  in 
respt  of  the  sd  shares  and  intts  hinbfe  assned,  or  an}^  pt 
thof,  when  the  same  shall  fall  into  posson." 

(J)  Where  the  settlement  includes  also  a  sum  of  money  in  possession,  say 
here,  instead  of  the  words  in  the  text,  "  and  shall,  with  the  like 
consent,  or  at  the  like  discron,  invest  the  moys  produced 

thby,  and  the  sd  sum  of  £ [wl^en  the  same  shall  have 

been  reced  by  them  or  him]  in  the  names,"  &c.,  as  in  the  text. 

(c)  If  securities  to  bearer  are  net  authorised,  omit  the  words  here 
bracketed. 

(d)  The  investments  authorised  by  law  for  trust  funds  (in  the  absence  of 
express  prohibition)  now  consist  mainly  of  those  authorised  by  the  Trust 
Investment  Act,  1889,  52  k  53  Vic.  c.  82  (repealing  previous  Acts),  which, 

trust  funds,  omitting  details,  are  as  follows  :  namely  (s.  3),  (a)  the  British  funds  ;  (b) 
real  security  in  Great  Britain  or  Ireland  (to  which  add  certain  chattel  real 
securities  for  long  terms,  Trustee  Act,  1888,  51  &  52  Vic.  c.  59,  s.  9)  ;  (c) 
stock  of  the  Bank  of  England  or  Ireland ;  (d)  India  stock ;  (e)  securities 
guaranteed  by  Parliament ;  (f)  stock  of  the  Metropolitan  Board  of  Works 
and  the  London  County  Council  (both  denominated  Metropolitan  Consoli- 
dated Stock),  and  Metropolitan  Police  Stock  ;  (g)  the  debenture,  rent-chaige, 
guaranteed,  or  preference  stocks  of  certain  railway  companies  in  Great 
Britain  or  Ireland ;  (h)  the  stock  of  certain  leased  railway  or  canal  companies 
in  Great  Britain  or  Ireland  ;  (i,  j,  and  k)  certain  stocks  of  Indian  railway 


Statutory 
invest- 
ments for 
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may  for  the  time  being  be  authorised  by  law  to  be  invested 
[with  the  addon  of  leasehd  or  chattel  real  sees  in  England 
or  Wales]  [but  with  the  exception  of  real  sees  in  Ireland], 
but  not  in  any  stocks,  funds,  bonds,  shares,  or  sees  to 
bearer  or  transferable  by  mere  delivery  or  delivery  and 
endorsemt,  though  coming  within  the  genl  description  of 
investmts  hinbfe  authorised,  and  may  with  such  consent  or 


oompanieB ;  (1)  the  debentare  goaranteed  or  preference  stocks  of  certAin 
water  companies  in  Great  Britain  or  Ireland ;  (m)  and  (n)  nominal  or 
inscribed  stock  of  certain  municipal  boroughs,  and  of  County  Councils,  and 
of  certain  water  commissioners  ;  (o)  the  Court  securities,  as  to  which  see, 
for  England  the  Rule  of  Supreme  Court  of  November,  1888, 0.  XXII.,  R.  17 
(made  under  23  &  24  Vic.  c.  38,  s.  10),  which  diifers  in  some  respects  from 
the  securities  authorised  by  the  Act  of  1889  ;  and  for  Ireland,  the  Rule  of 
Court  of  4th  February,  1889.  The  statutory  securities  are  subject  to 
various  restrictions,  especially  those  as  to  redeemable  stocks  in  s.  4  of  the 
Act  of  1889.  In  addition  to  the  above,  the  statutory  investments  include 
(subject  in  most  cases  to  special  conditions)  charges  under  the  Lands 
Improvement  Act,  1864,  27  &  28  Vic.  c.  114  (s.  60),  and  under  the  special 
Acts  of  Land  Improvement  Companies  ;  corporation  stocks  created  by  special 
Acts  empowering  trustees  to  invest  in  them  ;  and  other  investments  autho- 
rised by  special  or  private  Acts.  Capital  money  arising  under  the  Settled 
Land  Act,  1882,  or  liable  to  be  laid  out  in  the  purchase  of  land  (s.  33),  may 
be  invested  or  applied  in  any  of  the  ways  mentioned  in  s.  21  of  that  Act  (as 
extended  by  48  &  49  Vic.  c.  72,  s.  11  (1),  and  50  &  51  Vic.  c  30). 

It  will  usually  be  desired  to  except  Irish  real  securities  ;  Scotch  heritable  As  to  in - 
bonds,  which  are  not  excluded,  are  now  free  from  the  objection  of  being  real  vestments, 
estate,  being  by  31  k  32  Vic.  c.  101,  s.  117,  made  personal  estate  except  in  ^  ^    . 
certain  cases.    Leasehold  securities,  which  are  not  included  in  the  statutory  ezM»t<Ml  or 
investments  (except  as  to  long  terms,  see  above)  have  been  rendered  safer  included, 
by  reason  of  the  protection  against  forfeiture  for   breach  of  covenant 
afforded  by  the  Conv.  Act,  1881,  s.  14,  but  where  the  covenants  are  onerous 
are  open  to  objection  (see  above,  p.  81,  note)  ;  it  is  not  unusual,  however, 
to  include  them  even  where  the  range  of  investment  is  meant  to  be  restricted. 
Securities  to  bearer,  being  included  in  some  of  the  statutory  investments, 
should  be  expressly  excluded  if  so  intended.    Should  it  be  desired  (which 
will  seldom  happen)  to  exclude  the  statutory  investments  other  than  those 

specifically  authorised,  the  words  "but  not  in  any  other  mode  of 

inyestmt  "  should  be  inserted. 

The  clause  in  the  text  is  open  to  the  objection  that  it  imposes  upon  the  Remarks 
trustees  the  necessity  of  carefully  noting  the   restrictions   imposed  by  on  clause 
the  Act,  many  of  which  are  troublesome,  see  34  Sol.  J.  p.  4.    The  next  form^  *>*  **'^'' 
which  is  free  from  this  objection,  is  to  be  preferred  in  most  cases. 

As  to  investments  by  trustees  generally,  see  Vaisey  on  the  Investment  of 
Trast  Money,  Ellis's  Trustees'  Guide  to  Investments. 
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at  such  discron  as  afsd,  vary  or  transpose  such  investmts 
into  or  for  others  of  any  nature  hinbfe  authorised. 
^"^^  V.  Any  of  the  parliamentary  stocks  or  public  funds  or 

Fair  range  Oovemmt  secs  of  the  United  Kingdom  or  India  or  any 


(a) 


Inyesi- 
nients. 
Wider 
range. 


British  Colony  or  Dependency,  or  any  secs  the  intt  on  woh 
is  or  shall  be  guaranteed  by  Parliamt,  or  upon  freehd, 
copyhd,  leasehdy  or  chattel  real  secs  in  Great  Britain  but 
not  in  Ireland,  or  in  stock  of  the  Bank  of  England  or  the 
Bank  of  Ireland,  or  in  or  upon  the  debentures,  debenture 
stock,  or  guaranteed  or  preferce  or  ordinary  stock  or  shares 
of  any  railway  or  other  Co,  a  fixed  or  minimum  rate  of  intt 
or  divd  on  wch  is  guaranteed  by  the  Govemmt  of  India,  or 
in  or  upon  the  debentures  or  debenture  or  rent-chge  stock 
of  any  railway,  canal,  dock,  harbour,  gas,  water,  or  other  Co 
or  body  incorporated  by  special  Act  of  the  Imperial  Parliamt 
or  of  the  legislature  of  any  British  Colony  or  Dependency  or 
by  Eoyal  Charter,  or  in  or  upon  the  guaranteed  or  preferce 
stock  or  shares  of  any  such  Co  as  afsd  wch  shall  have  pd 
diyds  upon  its  ordinary  capital  for  at  least  three  yrs  prior  to 
the  time  of  investmt,  or  in  or  upon  the  stocks,  bonds, 
debentures,  or  secs  of  any  public  body,  municipality.  County 
council,  or  local  authority  in  the  United  Kingdom  [but  not 
in  any  stocks,  funds,  bonds,  shares,  or  secs  to  bearer,  &c,, 
as  in  last  form],  and  may  with  such  consent,  &c.,  as  in  last 
form, 

VI.  Any  of  the  public  stocks  or  funds  or  Govemmt  secs  of 
the  United  Kingdom  or  India  or  any  British  Colony  or 
Dependencj",  or  of  any  foreign  Govemmt  or  State,  or  any 
secs  the  intt  on  wch  is  or  shall  be  guaranteed  by  Parliamt, 


Remarks 
on  clause 
in  text. 


(a)  See  note  to  laitt  form.  This  form  includes  most  if  not  all  the  statutory 
investments  except  Irish  real  securities.  The  clause  is  wider  than  the  statu- 
tory power  by  including,  (1)  colonial  stocks  not  guaranteed  by  Parliament ; 
(2)  leasehold  securities  generally  in  Great  Britain;  (3)  the  securities  of 
certain  colonial  public  companies,  and  a  wider  range  of  securities  oE  public 
companies  of  the  United  Kingdom  without  the  statutory  restrictions  ;  and 
(4)  home  municipal  stocks  without  the  statutory  restrictions.  The  trustees 
are  left  free  to  have  regard  to  the  restrictions  in  the  Act  of  1889  or  not  at 
their  discretion. 
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or  upon  freehd,  copjhd,  leasehd,  or  chattel  real  sees  in 
Oreat  Britain,  but  not  in  Ireland,  or  on  the  secy  of  any  intt 
for  a  life  or  lives,  or  determinable  on  a  life  or  lives  or  any 
other  event,  in  real  or  psonal  pptyin  Great  Britain,  but  not 
in  Ireland,  togr  with  a  policy  or  policies  of  assurce  on  such 
life  or  lives  or  agst  such  event,  or  in  stock  of  the  Bank  of 
England  or  the  Bank  of  Ireland,  or  in  or  upon  the  deben- 
tures, debenture  stock,  or  rent-chge,  guaranteed  or  preferce 
stock  or  shares  of  any  Co  incorporated  by  Special  Act  or 
under  any  genl  Act  of  the  Imperial  Parliamt  or  the  legisla- 
ture of  any  British  Colony  or  Dependency,  or  Royal  Charter, 
or  in  or  upon  the  ordinary  stocks  or  shares  of  any  such  Co» 
a  fixed  or  minimum  rate  of  intt  or  divd  on  wch  is  guaranteed, 
or  on  wch  divds  shall  have  been  pd  at  the  rate  of  at  least 

per  cent,  per  annum  for  at  least yrs  prior  to  the 

time  of  investmt,  or  in  or  upon  the  debentures,  debenture 
stock,  obligons,  or  sees  of  any  foreign  railway  Co,  or  in  or 
upon  the  stocks,  funds,  debentures,  or  sees  of  any  public, 
municipal,  or  local  body  or  authority  in  the  United  Kingdom 
or  India,  or  any  British  Colony  or  Dependency,  or  any 
foreign  country  [but  not  in  any  stocks,  funds,  bonds,  shares, 
or  sees  to  bearer,  «fec.,  as  in  form  iv.],  and  may  with  such 
consent,  &c.,  as  inform  rv. 

vn.  Any  of  the  public  stocks,  or  funds,  or  Govemmt  sees  Invest- 
of  the  United  Kingdom,  or  India,  or  any  British  Colony  or  E^^^iy^ 
Dependency,  or  any  foreign  Governmt  or  State,  or  in  or  range, 
upon  freehd,  copyhd,  leasehd,  or  chattel  real  (t),  sees  in  Great 
Britain  or  Ireland,  or  on  the  secy  of  any  intt  for  a  life  or 
lives,  or  determinable  on  a  life  or  lives  or  any  other  event, 
in  real  or  psonal  ppty,  togr  with  a  policy  or  policies  of 
assurce  on  such  life  or  lives,  or  agst  such  event,  or  on  the 


(b)  Add  if  desired,  "  with  or  witht  chattel  psonal,"  which  will 
authorise  a  mortgage  of,  r.f/.,  a  factory  comprising  machinery,  plant,  stock- 
in-trade,  &c.  But  in  the  present  state  of  the  law  as  to  bills  of  sale,  such  an 
investment  by  trustees  could  scarcely,  except  under  very  special  circum- 
stances, be  proper. 
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secy  of  any  real  or  immoveable  (a)  ppty  in  India,  or  in  any 
British  Colony  or  Dependency,  or  in  any  foreign  country, 
or  in  or  upon  the  bonds,  debentures,  debenture  stock, 
mtges,  obligons,  or  sees,  or  the  guaranteed,  preferce  or 
ordinary  stock  or  shares  of  any  Co,  or  public,  municipal, 
or  local  body  or  authority  in  the  United  Kingdom  or  India, 
or  any  British  Colony  or  Dependency,  or  any  foreign 
country,  and  may  with  such  consent,  &c.  as  in  form  iv. 
The  nme,  Yin.  In  OR  UPON  such  stocks,  funds,  shares,  sees,  or  other 
ihort  form  jj^y^g^j^^^  ^f  whatsr  nature  and  wheresr  and  whether  involvg 

liability  or  not,  or  upon  sucli  psonal  credit  witht  secy  as  the 
sd  trees  or  tree  shall  in  their  or  his  absolute  and  uncon- 
trolled discron  think  fit,  and  with  the  like  absolute  power  of 
varying  such  investmts  from  time  to  time,  to  the  intent  that 
the  sd  trees  or  tree  shall  have  the  same  powers  of  investg 
and  transposg  the  investmt  of  the  sd  trust  premes  in  all 
respts  as  if  they  or  he  were  absolutely  entled  thto  bene- 
ficially. 
Power  to         IX.  And  ANY  such  investmt  on  mtge  may  be  subjt  to  any 

lend  on  .  ,  •  i  -l  j      •  •  'xi 

second        prior  chges  or  inciimbces  or  may  be  made  m  conjon  witli 
mortgage     ^ny  otlier  pson  or  psons  by  way  of  contributory  mtge  (c)  to 

or  contn- 

butoiy        be  taken  in  the  jt  names  of  the  contributories  to  the  loan, 

Midfo?a    ^^  ^^y  ^^  them,  or  in  the  names  of  any  psons  not  being  less 

term  cer-    than  three  in  number,  as  trees  for  such  contributories,  or 

orwise,  as  may  be  deemed  expedient,  and  may  be  subjt  to 


(a)  Add,  if  desired,  ''with  or  witht  moveable,"  which  will  autho- 
rise a  mortgage  of  an  estate  with  the  stock  on  it,  as  is  common  in  the 
Colonics. 

(*)  As  to  clauses  of  this  description,  see  Be  Brown ^  29  Ch.  D.  889  ;  Vaizey 
on  Trust  Investments,  180  ;  Lewin  on  Trusts,  8th  ed.,  316, 326.  Powers  pur- 
porting to  give  an  unlimited  latitude  in  a  short  form,  have  sometimes  been 
interpreted  as  authoiising  only  the  reatricted  range  open  to  trustees  in 
general,  so  as  to  prove  misleading  and  dangerous ;  the  form  in  the  text 
is  clearly  not  liable  to  such  a  restricted  construction,  but  it  is  better  to  use 
form  VII. 

(c)  Trustees  cannot,  without  special  authoiity,  lend  on  a  contributory 
mortgage,  Wcbh  v.  Jonatt,  39  Cb.  D.  660  ;  and  see  3  Dav.  Prec.,  pt.  1,  p.  40  ; 
Elph.  Introd.  Conv.,  Srd  ed.,  p.  293. 
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ft 

any  Btipulon  for  the  continuce  of  the  loan  for  a  term 
certn. 

X.  And  it  is  hhy  agrd  that  it  shall  be  lawful  for  the  sd  J^^^^**^ 
trees   or  tree  to   deposit   any   deeds,   sees,   or  instrumts  deeds,  kc,, 
[inoludg  sees  to  bearer]    held  by  them  or  him  as  such  ^u^iy, 
trees  or  tree  with  any  bankers  or  any  firm  or  Co  for  safe  Ac- 
custody  [or  rect  of  divds]  and  to  pay  out  of  the  income 

of  the  trust  este  any  sum  payable  for  such  deposit  and 
custody. 

XI.  Provd  always  and  it  is  hby  agrd  and  decld  that  in  all  frovisioii 

,  ,  ,  .  'or  one  of 

cases  m  wch  any  stocks,  shares,  or  other  mvestmts  are  trustees 
registered  or  inscribed  in  the  books  of  any  Co  or  public  |^^^ 
body  in  the  names  of  the  sd  trees,  the  name  of  the  sd  X.,  first  on 
while  he  remains  a  tree,  shall,  if  desired  by  him,  be  placed  ^^ 
first  in  such  register  or  book,  so  as  to  secure  to  him  the 
right  of  votg  or  privileges  thence  arisg. 

xn.  Pbovd  always,  and  it  is  hby  agrd  that  it  shall  be  Power  to 
lawful  for  the  sd  trees  or  tree,  [and  it  shall  be  obligatory  on  of  trust 
them  or  him,  upon  the  requiremt  in  writg  of  the  sd,  husbd,  ^^^^ 
and,  vnfe,  during  their  jt  lives,  or  of  the  sd,  husbd,  after  the 
deaih  of  the  sd,  imfe},  to  advce  from  time  to  iiliie  any  sum 
or  sums  of  moy  not  exceedg  in  the  whole  at  any  one  time 

the  sum  of  £ out  of  any  pt  of  the  sd  trust  premes  (wch 

the  sd  trees  or  tree  are  hby  authorised  to  sell,  call  in,  or 
convert  into  moy  for  that  ppose),  by  way  of  loan  to  the  sd, 
kusbdy  for  such. period,  at  such  rate  of  intt,  not  being  less 
than  five  per  cent,  per  annum,  and  upon  such  terms  as  he 
may  require,  so  that  the  repaymt  of  every  or  any  sum  so 
advced  with  the  intt  thron  be  seed  by  the  bond  or  covt  of 
the  sd,  husbd,  either  with  or  witht  any  other  secy,  and  to 
allow  the  moys  so  advced  to  remain  on  loan  as  afsd 
so  long  as  the  sd,  husbd,  may  require  [but  so  that  the  sd 
trees  or  tree  may,  at  the  request  in  writg  of  the  sd,  wife, 
durg  her  life,  and  after  her  death,  with  the  unanimous  con- 
currce  of  all  the  trees  for  the  time  being,  if  more  than  one, 
call  in  and  compel  paymt  of  the  same],  and  so  that  the  sd 
trees  or  tree  shall  not  under  any  circes  be  liable  for  the  loss 

a  a  2 
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Property 

Act,  1882. 
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Old  prac- 
tice as  to 
restraining 
anticipa- 
tion. 


of  any  mo}*s  so  advced  or  the  intt  thron  :  And  the  sd  trees 
or  tree  shall  stand  possed  of  the  sam  or  sums,  the  paymt 
whof  is  intd  to  be  seed  as  last  afsd,  and  the  investmts  thof, 
and  the  income  thof  resply,  upon  the  same  trusts,  and  with 
and  subjt  to  the  same  powers  and  provons  as  the  sum  or 
sums  so  advced,  and  the  investmts  representg  the  same,  and 
the  income  thof  resply,  wd  have  been  subjt  to  or  held  if  the 
same  had  not  been  so  adrced. 

xiir.  And  shall  pay  the  income  of  the  sd ,  and  the 

trust  premes  representg  the  same  (a),  to  the  sd,  vdfe,  durg 

(n)  If  property  is  brought  into  settlement  on  the  part  of  both  husband 
and  wife,  it  may  be  convenient  to  use  the  expression  **  the  wife's  fund," 
or  *'  the  husbd*S  fund,"  or  some  similar  short  expression  in  subsequent 
parts  of  the  deed,  and  if  so  to  insert  here  the  words,  "  wch  are  hinafter 

sometimes  referred  to  as  the  wife's  fund,"  &c. 

(Z»)  By  the  Married  Women's  Property  Act,  1882  (see  p.  435,  note),  s.  2,  a 
woman  married  after  the  commencement  of  the  Act  is  entitled  to  hold  and 
dispose  of  all  her  existing  and  future  property  as  her  separate  property,  as  if 
she  were  a  feme  sole  ;  and  by  s.  5,  a  woman  married  before  the  Act  is  in  the 
same  position  as  to  all  property,  her  title  to  which  accrues  (whether  in  pos- 
session or  not)  after  the  Act. 

But  by  s.  19,  the  Act  is  not  to  affect  any  settlement  or  agreement  for  a 
settlement,  made  or  to  be  made,  whether  before  or  after  marriage,  respecting 
the  property  of  any  married  woman,  or  to  interfere  with  any  restriction 
against  anticipation  attached  or  to  be  attached  to  the  enjoyment  of  any  pro- 
perty or  income  by  a  woman  under  any  settlement,  agreement  for  a  settle- 
ment, or  other  instrument ;  but  this  is  subject  to  a  provision  for  the  pro- 
tection of  her  creditors,  see  infra. 

In  Ifancocit  v.  Ilancock,  .38  Ch.  D.  78,  it  was  held  that  s.  19  prevents  any 
person  from  being  deprived  of  any  interest  that  he  w^ould  have  taken  in  a 
married  woman's  property  under  a  settlement  if  the  Act  had  not  been  passed  ; 
it  is  therefore  still  desirable  to  insert  words  expressing  that  the  wife's 
interests  (whether  in  income  or  capital)  are  to  be  her  separate  estate.  The 
insertion  of  the  old  form,  declaring  that  her  receipts  shall  be  discharges,  is, 
however,  quite  unnecessary,  except  where  she  is  an  infant,  see  note  (<?), 
infra. 

Prior  to  the  Act  it  was  the  practice  to  settle  any  interest  coming  to  the  wife 
in  possession  during  the  coverture  to  her  separate  use  without  power  of 
anticipation,  but  any  interest  which  she  might  take  in  remainder  or  reversion 
after  the  husband*s  death,  such  as  a  life  interest  or  the  ultimate  reversion 
in  default  of  issue  of  the  marriage,  was  not  usually  so  settled.  So  far  as 
pereonal  estate  was  concerned  this  was  immaterial,  as  such  htl  interest,  being 
a  reversionary  chose  In  actio7i,  could  not  be  disposed  of  at  common  law,  and 
if  it  arose  under  the  wife's  own  marriage  settlement  was  excepted  from  the 
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her  life  for  her  septe  nse,  but  so  that  dorg  the  sd  intd 
coverture  she  shall .  not  have  power  to  anti<»ipate  the 
same  (c). 

Act  20  k  21  Vic.  c.  67,  enabliDg  a  married  woman  to  dispose  of  such  an 
interest  by  deed  acknowledged  with  the  concarrence  of  the  husband ;  but 
an  interest  in  real  estate,  such  as  a  jointure  rent-cbai^,  might  have  been 
disposed  of  by  the  wife  with  the  concurrence  of  the  husband  by  deed 
acknowledged. 

Under  the  new  law  it  wiU  be  important  to  remember  that  any  interest  Effect  of 
taken  by  the  wife  under  the  settlement,  whether  in  real  or  personal  estate.  ^^  ^^^ 
and  whether  in  possession  or  not,  may  (subject  to  the  doubt  suggested  by 
Hancock  v.  Hancock,  ubi  isupra)  be  disposed  of  by  her  as  Kfemc  sole,  unless 
she  is  expressly  restrained  from  anticipation  ;  it  is  therefore  desirable  that 
such  a  restraint  should  be  imposed  (as  it  clearly  may  be)  whether  the  interest 
is  capable  of  coming  into  possession  during  the  coverture  or  not,  in  all  cases 
in  which  it  is  desired  to  protect  the  wife  against  marital  influence. 

By  s.  19  of  the  Act  of  1882,  the  wife's  separate  estate  is  made  liable  to  her  Liability 
antenuptial  debts  and  liabilities ;  and  by  the  latter  part  of  s.  19  it  is  pro«  ^^  life's 
Tided  that  no  restriction  against  anticipation  contained  in  any  settlement  ^^l^*"^ 
or  agreement  for  a  settlement  of  a  woman's  own  property  by  herself,  shall  J^  crcdi- 
hare  any  validity  against  debts  contracted  by  her  before  marriage,  and  that  tors. 
no  settlement  or  agreement  for  a  settlement  shall  have  any  greater  foroc  or 
validity  against  creditors,  than  a  like  settlement  or  agreement  for  a  settle- 
ment by  a  man  would  have  ;  and  a  married  woman  carrying  on  a  separate 
trade  is,  by  s.  1  (5),  made  subject  to  the  bankruptcy  laws.    Any  interest, 
therefore,  which  she  takes  under  the  settlement,  if  alienable,  will  be  liable 
to  her  antenuptial  and  postnnptial  debts,  and  if  she  becomes  bankrupt  will 
pass  to  her  trustee  in  bankruptcy  (^Re  Armstrong,  21  Q.  B.  D.  264) ;  and 
even  though  inalienable,  will  be  liable  to  her  antenuptial  debts  if  she  was 
the  settlor. 

The  Court  is  empowered  by  the  Conv.  Act,  1881,  s.  39,  to  bind  the  interest  Power  of 
of  a  married  woman,  notwithstanding  a  restraint  on  anticipation,  and  by  ^<^uri  to 
the  Trnstee  Act,  1888,  51  &  52  Vic.  c.  59,  s.  6,  to  impound  such  an  interest  '■®™''\^* 
for  the  indemnity  of  a  trustee  where  the  married  woman  has  instigated  a  «„ "  ^.V:": 
breach  of  trust.  pation. 

The  late  Act  does  not  make  any  alteration  necessary  in  the  form  for  ^^  ^^  ^.^^^  i^ 
creating  the  restraint  on  anticipation  ;  but  where  the  wife  takes  several  of  re  li. tin- 
interests  under  the  settlement,  and  the  restraint  is  to  be  annexed  to  every  ing  M.ii-i- 
intcrcst,  it  may  be  convenient  to  effect  this  by  one  clause,  instead  of  repeating  P^^t  i<  n. 
it  in  each  case. 

(<?)  If  the  intended  wife  be  an  infant,  add  here,  "  and  her  rect  as  ^^^^^ '  ^'\ 

well  during  lier  mmority  as  afterwards  shall  be  an  effectual  rto...  t  ,^ 


dischge  for  the  same."    Or  th3  foUowing  general  proviso  can  be  used,  ^^*:-' ' 

**  Provd,  &c.,  that  the  sd,  wife,  shall  be  competent  during 
and  notwg  her  minority  to  exercise  any  of  the  powers  hrin 
contd  (except  any  power  of  disposon  by  will),  and  also  to 
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The  aamc        ^iv.  And  SHALL  dnrg  the  jt  lives  of  the  sd,  htisbd,  and 

joint  iiTcs.  ivife,  pay  the  income  of  the  sd ,  and  the  trust  premes 

representg  the  same  (a),  to  the  sd,  wife,  for  her  septe  use, 
but  so  that  she  shall  not  have  power  to  anticipate  the 
same  (b). 

First  life        xv.  And  SHALL  pay  the  iucome  of  the  sd  ,  and  the 

husband,     trust  premes  representg  the  same  (a),  to  the  sd,  husbd,  and 

his  assns  durg  his  life. 
Second  life      xvi.  And  AFTER  the  death  of  the  sd,  wife,  shall  pay  the 
husband,     income  of  the  sd  trust  premes  to  the  sd,  htisbd,  if  survivg, 

and  his  assns  durg  his  life. 
Second  life      xvH.  And  AFTER  the  death  of  the  sd,  husbd,  shall  pay  the 
wife  with-  income  of  the  sd  trust  premes  to  the  sd,  wife,  if  survivg,  and 
^^*  *^^!^^"  her  assns  durg  her  life  for  her  septe  use,  but  so  that  durg 
the  sd  intd  coverture  she  shall  not  have  power  to  dispose  of 
or  chge  such  reversionary  life  intt  by  anticipon. 
Second  life      xvui.  And  AFTER  the  death  of  the  sd,  wife,  in  case  she  shall 
^band     leave  the  sd,  husbd,  and  any  issue  of  the  sd  intd  maxre  her 
contingent  gurvivg,  shall  pay  the  income  of  the  sd  trust  premes  to  the 
being  issue,  sd,  husbd,  or  his  assus  durg  his  Ufa,  provd  and  so  long  as. 
any  such  issue  shall  be  living.  And  from  and  after  the  dece 
of  the  sd,  wife,  and  subjt  to  the  trust  hinbfe  decld  in  favour 
of  the  sd,  husbd,  shall  stand  possed,  &c. 
Life  in-  XIX.  And  AFTER  the  death  of  such  one  of  them,  the  sd, 

Buirivor.     hxisbd,  and,  ivife,  as  shall  first  die,  shaU  pay  the  income  of 
the  sd  trust  premes  to  the  survor  of  them,  and  his  or  her 


give  any  consent  hrunder.''     Aa  to  the  efGectiveaefis  of  this,  see  4 
Dftv.  Prec,  p.  73,  note,  Vaizey  on  Settlements,  pp.  883  et  seq, 
(a)  See  note  (a)  p.  452* 
(J)  See  note  (<?),  p.  463. 
Proviso  (^)  ^^  ^^^  wife's  income  is  to  be  reduced  on  a  second  marriage,  the  fol- 

reducing      lowing  proviso  will  effect  that  end  without  any  alteration  in  the  rest  of  the 

wife's  m-  getUement,  "  Provd,  &c.,  that  if  the  sd,  vnfe,  shall  marry  again, 
second  a  moiety  only  of  the  income  of  the  sd  trust  premes  shall 
marriage,    thenceforth  during  the  remr  of  her  life  be  pd  to  her,  and  the 

residue  thof  shall  be  pd  or  applied  by  the  sd  trees  or  tree 

in  ail  resji^ts  as  if  the  sd,  wife,  were  dead." 
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assDSy  darg  his  or  her  life,  and  so  that  such  revei*sionary 
life  intt  shall  belong  to  the  sd,  tdfe^y  for  her  septe  use,  and 
she  shall  not  have  power  to  dispose  of  or  chge  the  same  by 
anticipon. 

XX.  And  shall,  during  the  jt  lives  of  the  sd,  husbd^  and,  ^"^  ^ . 

wifsy  out  of  the  income  of  the  sd ,  and  the  trust  premes  to  irife 

representg  the  same,  pay  the  yrly  sum  of  £ to  the  sd,  ^o^'^fi^^ 

wife,  for  her  septe  use,  to  commce  from  the  sd  intd  marre,  withoat 
and  to  be  considered  as  accrug  from  day  to  day  (d),  but  to  tion^Md 

be  payable  on  the  day  of ,  &c.,  specify  days,  or,  residue  of 

*^  on  the  usual  quarter  days,"  and  the  first  paymt  thof  to  be  husband, 
made  on  such  of  the  sd  days  as  shall  happen  next  after  the 

sd  intd  marre,  and  so  that  she  shall  not  have  power  to 
anticipate  the  same,  and  shall  during  such  jt  lives  pay  the 
residue  of  the  sd  income  to  the  sd,  husbd,  and  his  assus. 

XXI.  And  shall  pay  the  income  of  the  sd ,  and  the  First  life 

trust  premes  representg  the  same  (/),  to  the  sd,  httsbd,  hasband 
during  his  life  [or  until  he  shall  become  bkpt,  or  shall  assn  determin- 
or  chge,  or  affect  to  assn  or  chge,  the  sd  income  or  some  pt  bankruptcj 
thof,]  or  until  some  [other]  event  shall  happen  (other  than  ^^j^H^^*" 

(d^  These  words  are  inserted  to  make  the  annuity  apportionable  at  the  Apportion- 
commencement  and  termination,  which,  however,  it  would  be  under  the  ment  Acw 
Apportionment  Act,  1870,  without  them. 

(e')  As  to  limitations  and  trusts  determinable  on  alienation  or  bank-  Limita- 
ruptcy,  see  3  Dav.  Prec.  p.  108  et  seq. ;  Elph.  Introd.  Conv.,  3rded.,  p.  302  ;  tiond  or 
Vaixey  on  Settlements,  947.    It  must  be  remembered  that  a  man  cannot  trusts  de- 
eettle  his  own  property  so  as  to  take  an  interest  determinable  or  defeasible  '^^'^f'^i® 
on  his  banJirujptey  ;  Higinhotham  v.  Holme,  19  Ves.  87  ;  3  Dav.  Prec.  134  j.Qpt(jy  gt^. 
(and  see  WiUon  v.  Greenwood,  1  Swan.  471 ;  WkUmore  v.  Mason,  2  J.  & 
H.  204  ;  Ex  jpt.  Macliay,  L.  K.  8  Ch.  Ap.  643  ;  Ex  pt.  Jay,  14  Ch.  D.  19 ; 
Re  Walker,  26  Ch.  D.  510,  decided  on  instruments  of  other  kinds)  ;  but  he 
can  take  an  interest  in  his  own  property  determinable  on  alienation,  Brook 
V.  Pearson,  5  Jur,  N.  S.  781 ;  Knight  v.  Browne,  7  Jur.  N.  S.  894  ;  30  L.  J. 
Ch.  649  ;  and  even  on  involuntary  alienation  by  process  of  law  in  favour  of 
a  judgment  creditor,  He  Detmold,  40  Ch.  D.  585  ;  and  he  can  be  one  of  the 
objects  of  a  discretionary  trust,  such  as  that  in  clause  xxill.,  of  property  settled 
by  himself,  where  the  trust  is  not  preceded  by  a  detcimicable  life  interest ; 
Holmes  v.  Penney,  3  E.  &  J.  90  ;  and  he  can  take  an  interest  determinable 
on  bankruptcy  as  well  as  alienation  in  property  settled  by  his  wife  or  any 
other  person,  Lockyer  v.  Savage,  2  Stra.  947  ;  Ex  j)t.  Hinton,  14  Ves.  598  ; 
Kearsley  v.  Woodcock,  3  Hare,  185  ;  Ex  pt,  Eyston,  7  Ch.  D.  145. 

(/)  See  p.  452,  note  (a). 
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a  consent  to  any  exercise  of  the  power  of  adycemt  hinafter 

contd)  whby  the  sd  income,  or  any  pt  thof,  if  belongg  absoly 

to  him,  wd  become  vested  in  or  payable  to  some  other  pson 

or  psons  (a). 

Life  ill'  xxa.  And  AFTER  the  death  of  the  sd,  irt/e,  shall,  if  the 

Temainder  sd,  husbd,  shall  surve  her,  [and  shall  not  be  or  have  been 

to^sbood  1^  bkpt,  and  shall  not  have  assned  or  chged,  or  affected  to 

able  on       assn  Or  chge  the  income  of  the  sd  trust  premes  or  any  pt 

nipti7  kt.  *toO  ft^d  if  no  [other]  event  shall  have  happened  whby  the 

same  income,  or  any  pt  thof,  wd,  if  belonging  absoly  to  him, 

have  become  vested  in  or  payable  to  some  other  pson  or 

psons,  pay  the  sd  income  to  the  sd,  husbd,  during  his  life, 

or  until,  itc,  as  in  last  farm  (a). 

Diieretion-      xxiH.  And  SHALL,  after  the  [death  of  the  sd,  tcife,  and 

fOTMmUca-  the  failure  or]  determinon  during  the  life  of  the  sd,  husbd, 

tion  of  in-  of  the  trust  hinbfe  decld  of  the  sd  income  in  his  favour, 

hoeUnd'g   f^oia  time  to  time  during  the  remr  of  his  life,  or  during 

*«^-        such  shorter  period  or  periods,  either  continuous  or  discon- 

ice.,  80  M   tinuous,  as  the  sd  trees  or  tree  shall  in  their  or  his  absolute 

*®  ®^^^  discron  think  fit,  pay  all  or  any  pt  of  the  sd  income  to  or 

life  inte-     apply  the  same  for  the  maintence  and  psonal  support  or 

"**  ^  ^'      benefit  of  all  or  any  one  or  more,  to  the  exclusion  of  the 


(a)  If  brevity  is  desired,  the  words  in  square  brackets  may  be  omitted.  It 
may  sometimes  be  desired  that  the  husband  should  not  be  prevented  from 
relinquishing  or  charging  his  life  interest  in  favour  of  a  child,  for  which 
purpose  the  following  proviso  may  be  added : — 

"  Provd  always  that  nothing  hrin  contd  shall  prevent  the 
sd,  husbd,  from  assigng  or  chgg  the  sd  income  or  any  |pt 
thof  during  his  life  or  any  less  period  with  the  consent  in 
writg  of  the  sd  trees  or  tree  in  favour  of  any  child  of  the  sd 
intd  mnrre  who  shall  have  attained  the  age  of  twenty-one 
yrs,  or  shall  have  been  married  before  or  shall  marry  within 
six  cair  months  after  the  date  of  such  assignmt  or  chge." 

The  criticism  of  Cave,  J.,  in  Eas  ^arte  Daiceg,  17  Q.  B.  D.  p.  282,  on  the 
words "  would  become  vested,"  which  he  thinks  should  be  "  will  become 
vested,"  has  not  been  followed  in  the  text. 

As  to  life         (5)  As  to  trusts  of  this  nature,  having  for  their  object  the  securing  to  the 
interests 
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other  or  others,  of  the  followg  psons,  namely,  the  sd,  husbd, 
and  his  wife,  if  any,  and  his  chn  or  remoter  issue  for  the 
time  being  in  existce,  and  whether  minors  or  adults,  and 
the  other  psons  or  pson  for  the  time  being  entled  to  or 
intted,  whe&er  absoly,  contingently,  or  orwise,  in  the  sd 
trust  premes,  or  any  of  them,  under  the  trusts  hrin  contd  to 
take  effect  after  the  dece  of  the  sd,  husbd,  in  such  propor- 
tions and  mner  as  the  sd  trees  or  tree  shall  in  their  or  his 
absolute  and  uneontroUed  discron  from  time  to  time  think 
pper,  and  subjt  to  the  discronary  trust  or  power  lastly  hinbfe 
contd,  shall,  during  such  remr  of  the  life  of  the  sd,  hushd^ 
hold  the  sd  income  or  so  much  thof  as  shall  not  be  applied 
under  such  discronary  power.  Upon  the  trusts  and  for  the 
pposes  upon  and  for  wch  the  sd  income  wd  for  the  time 
being  be  held  if  the  sd,  hvsbd,  were  then  dead. 

xxxv.  And  in  the  event  of  the  failure  or  determinon  The  same, 

short  fonn. 


husband  the  personal  enjoyment  of  the  income  notwithstanding  bankruptcy,  pnteeted 
&c.,  see  3  Dav.  Prec,  p.  126  et  $eq,;  Elph.  Introd.  Cony.,  3rd  ed.,  p.  302  ;  against 
above,  p.  455,  note  (e) ;  and  as  to  the  rights  of  an  assignee  of  a  child*8  alienation. 
interest,  Be   Coleman,  39  Ch.  D.  443.    A  discretionary  trust  of  this  kind 
cannot  be  created  if  the  settlement  is  made  under  a  special  power  of  aj^int- 
ment,  as  it  would  be  a  delegation  of  the  power,  see  Chester  v.  Ch^idmckf  13 
Sim.  102.    There  is  perhaps  a  tendency  to  insert  protected  life  interests  too 
frequently ;  such  trusts  sometimes  prove  inconvenient  by  preventing  the 
life  tenant's  concurrence  in  a  beneficial  family  arrangement  after  the 
children  are  sui  jurUf  and  should  not  be  adopted  without  consideration. 
Perhaps  power  might  be  given  to  the  trustees  to  dispense  with  the  discre- 
tionary trust,  and  also  with  the  wife's  restraint  on  alienation  in  a  proper 
caee  as  follows  : — 

"  Provd  always,  and  it  is  hby  agrd  and  decld,  that  it  Power  to 
shall  be  lawful  for  the  sd  trees  or  tree  at  any  time  or  times,  dispel *** 
if  in  their  or  his  absolute  and  uncontrolled  discron  they  or  ^^  ^' 
he  shall  deem  it  beneficial  by  deed  to  dispense  wholly  or  SiCTation? 
partially  with  the  provon  for  forfeiture  on  bkptcy  or  alienon, 
or  orwise,  in  the  case  of  the  life  intt  of  the  sd  A.,  and 
also  the  restraint  on  anticipon  in  the  case  of  the  sd  B. 
hinbfe  contd,  but  not  so  as  to  annul  any  forfeiture  actually 
incurred." 


4  5S  SETTLEMEMTS   (  PBRSONAL)  . 

dimng  the  life  of  the  sd,  husbd,  of  the  trust  lastly  Idnhfe 

deeld  in  his  faToor  shall,  during  the  remr  of  his  life,  pay  or 

apply  all  or  any  pt  of  the  sd  income  unto  or  for  the  psonal 

support  or  benefit  of  all  or  any  one  or  more  exclusiyely  of 

the  foUowg  psons,  namely,  the  sd,  hu$bdf  and  his  wife  and 

issue  (if  any)  for  the  time  being  in  existce,  and  the  psons  or 

pson  for  the  time  being  intted  in  the  sd  trust  premes  under 

the  ulterior  trusts  hinafter  decld  in  such  shares  and  mner  as 

the  sd  trees  or  tree  shall  from  time  to  time  in  their  or  his 

absolute  discron  think  pper,  and  subjt  to  such  discronary 

trust  or  power  shall  hold  the  sd  income  upon  the  trusts 

upon  wch  the  same  wd  for  the  time  being  be  held  if  the  sd, 

hnsbd,  were  then  dead. 

Trust  of         xxv.  And  after  the  [death   of  the    sd,  wife,  and  the 

3terbank-  ^^^^^  ^^1  determinon  during  the  life  of  the  sd,  huaM,  of 

nipicy,       the  trust  hinbfe  decld  of  the  sd  income  in  his  favour,  shall 

husband     during  the  remr  of  his  life  hold  the  sd  income  upon  the 

during  his  trusts  and  for  the  pposes  upon  and  for  wch  the  same  wd  for 

iiio   whox^ 

there  is  no  the  time  being  be  held  if  he  were  then  dead. 

discretion-       xxvi.  Provd  ALWAYS,  and  it  is  hbv  agrd  that  the  life  intt 

ary  trust  '  ^      o 

for  his        of  the  sd,  husbd,  in  the  sd  trust  premes  shall  be  subjt  to 

ene  t  (a).  ^^^  ehged  with  the  obligon  of  provding  out  of  the  income 

cha^^g     thof  a  suitable  residce  and  maintenoe  for  the  sd,  ndfe  (c), 

husband's 

life  interest  — 

with  main-      ^^^  jf  ^jj^  husband  is  fiot  to  take  a  protected  life  interest  as  in  form  ZXIII. 

tenance  of    ^^jjj^jj  protection,  however,  would  usually  be  according  to  the  intention)  this 

children       clause  should  in  general  be  inserted  in  preference  to  the  trusts  for  the  chil- 

(6).  dren  being  accelerated,  which  would  involve  an  alteration  in  the  common 

forms  of  those  trusts  j  whereas  the  clause  in  the  text  by  filling  up  the  gap 

caused  by  the  forfeiture  of  the  husband's  life  interest  avoids  the  necessity 

for  any  such  alteration.    This  clause  will  not  raise  the  difficulty  as  to 

children  born  after  the  bankruptcy,  which  occurred  where  the  form  was 

differently  worded,  in  lie  Bedsim's  Tni^s,  28  Ch.  D.  523. 

(&)  This  form  is  intended  for  a  case  in  which  the  fund  is  settled  by  the 
husband  himself,  and  it  is  desired  to  protect  his  life  interest  against  cre- 
ditors, which  could  not  in  this  case  be  effected  in  the  mode  provided  by 
forms  XXI.,  XXII.,  and  xxili.,  see  p.  455,  note  (e)  ;  and  as  to  the  clause  in 
the  text,  see  Carr  v.  Living^  28  Bear.  644 ;  33  Beav.  474  ;  Klph.  Introd. 
Conv.,  3rd  cd.,  p.  305. 

(/)  If  the  husband  takes  the  second  life  interest,  the  provision  for  the 
wife  will  of  course  be  omitted. 
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and  such  of  the  chn  of  the  sd  intd  marre  as  shall  for  the 
time  being  be  under  the  age  of  twenty-one  yrs  and  un- 
married, in  priority,  unless  the  sd  trees  or  tree  shall  orwise 
expx^sftly  determine,  to  any  other  fond  applicable  for  that 
purpose,  but  wittit  liability  to  acct  so  long  as  the  sd,  husM, 
shall  duly  provide  such  residce  and  maintence  [and  shall 
also  be  subjt  to  and  chged  with  the  obligon  of  makg  such 
yrly  or  other  periodical  allowce  (if  any)  as  the  sd  trees  or 
tree  shall  in  their  or  his  uncontrolled  discron  from  time  to 
time  in  writg  direct  or  appt  for  the  maintence  and  support 
of  such  of  the  chn  of  the  sd  intd  marre  as  shall  have  attained 
the  age  of  twenty-one  }TS  or  be  married,  and  shall,  in  the 
opinion  of  the  sd  trees  or  tree,  require  so  to  be  maintained, 
but  so  that  it  shall  not  be  obligatory  upon  the  sd  trees  or 
tree  to  give  any  such  diron  as  last  afsd,  and  that  no  adult  or 
married  child  of  the  sd  intd  marre  shall  in  the  absce  of  any 
such  diron  have  any  claim  for  maintence  out  of  the  income 
of  the  sd  trust  premes,  and  so  also  that  in  case  the  sd, 
hiisbd,  shall  assn  or  rele  his  life  intt  in  the  whole  or  any  pt 
of  the  income  of  the  sd  trust  premes  to  any  child  or  chn  of 
the  sd  intd  masrc)  such  child  or  chn  shall  hold  the  income 
so  assned  as  afsd  dischged  from  the  provons  hinbfe  contd 
for  providg  a  suitable  residce  for  and  maintaing  the  sd,  tvifey 
and  infant  chn,  and  of  makg  an  allowce  for  any  adult  or 
married  chn.] 

XXVII.  Pbovd  always,  and  it  is  hby  agrd  that  it  shall  be  Power  to 
lawful  for  the  sd  trees  or  tree  so  long  as  they  or  he  shall  p^^^JlJe 
deem  it  expedient  so  to  do,  to  pay  or  remit  the  annual  *<>  wife*« 
income  hby  settled  in  trust  for  the  sd,  tvife,  to  such  banker  (d), 
or  other  agent  as  she  shall  in  writg  appt,  or  to  authorize 
such  banker  or  agent  to  rece  the  same  for  the  pposes  of 
remittee  or  paymt  in  such  mner  as  she,  the  sd,  wife,  shall 
in  writg  direct ;  and  every  paymt  and  remittee  so  made  by 
the  sd  trees  or  tree,  psuant  to  such  diron  or  authority,  shall 
be  as  effectual  as  agst  the  sd,  wife,  as  if  the  same  had  been 


(d)  This  clause,  though  not  essential,  is  often  inserted. 
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Powcar  of 

appoint' 

ment 

among 

children. 

Variations 
where 
power  ex- 
tends to 
remoter 
issue. 


made  into  her  own  hands  and  upon  her  rect,  bat  this  proven 
shall  not  restrict  the  sd  trees  or  tree  from  reqnirg  from  time 
to  time  as  the  sd  income  shall  accrue  due  a  special  diron 
from  the  sd,  wife^  resptg  the  applicon  thof,  or  orwise  payg 
the  same  into  her  own  hands,  if  they  or  he  dull  deem  it 
advisable  so  to  do. 

xxxm.  And  after  the  death  of  the  sd,  husibdy  or,  wife, 
{or,  after  the  death  of  the  survor  of  the  sd,  hu8bd,  and, 
wife,"}  shall  stand  possed  of  the  capital  and  friture  income  of 

the  sd and  the  trust  premes  representg  the  same  in 

trust  for  all  or  such  one  or  more  exclusively  of  the  others 
or  other  (a)  of  the  chn  [or  remoter  issue]  (b)  of  the  sd  intd 
marre  [such  remoter  issue  to  be  born  and  take  Tested  intts 
within  twenty  •one  yrs  from  the  death  of  the  smTor  of  the 
sd,  htfsbd,  and,  wife  (c)]  at  such  age,  or  time,  or  rcspive 
ages  or  times,  if  more  than  one  in  such  shares,  and  with 
such  executory  and  other  trusts  for  their  respive  benefit, 
and  such  provons  for  their  respive  advancemt  (either  after 
the  death  of  the  survor  of  the  sd,  htisbd,  and,  wife,  or  during 
the  lives  of  them,  or  the  survor  of  them,  with  their,  his,  or 


As  to 

exclusiye 
powers  of 
appoint- 
ment. 

As  to 
extending 
power  to 
grand- 
children. 


(a)  The  words  expresslj  authorising  an  ezclnsiye  appointment  are  nsnaUy 
inserted,  although  thcj  are  not  now  essential.  See  37  &  38  Vic.  c.  37,  doing 
away  with  the  necessity  which  previously  existed  (notwithstanding  tha 
Act,  1  Wm.  IV.,  c.  46),  of  appointing  a  nominal  sum  to,  or  leaving 
it  unappointed  for  the  excluded  objects,  where  the  po^^cr  was  non-ex- 
clusive. 

(ft)  It  is  so  generally  desirable  that  the  power  should  extend  to  grand, 
children,  so  as  to  enable  the  parents  to  provide  directly  (instead  of  through 
the  medium  of  the  trust  in  default  of  appointment)  for  the  family  of  a 
deceased  child,  or  to  settle  the  share  of  a  child  on  him  or  her  for  life  with 
remainder  (as  far  as  the  rule  against  perpetuities  will  permit,  and  assuming 
that  the  rule  in  Whitby  v.  Mitchell^  42  Ch.  D.  494,  does  not  apply  to  per- 
sonalty) to  his  or  her  issue,  that  the  extension  of  the  power  in  this  manner 
may  usually  be  assumed  to  be  proper  without  special  instructions ;  see  3 
Dav.  Prec,  144  ;  Vaizey  on  Settlements,  1196. 

(<?)  The  words  in  this  bracket,  restricting  the  power  within  the  rules  as  to 
perpetuity,  are  not  necessary,  as  the  power,  whether  so  expressed  or  not, 
must  be  exercised  with  due  regard  to  those  rules  ;  Elph.  Introd.  Conv.,  3rd 
ed.,  p.  306  ;  but  some  such  words  are  commonly  inserted,  and  may  prove 
useful  by  way  of  reminder  of  tlie  rule  when  the  power  is  exercised. 
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her,  consent  in  writg  (d),  and  maintence  and  educon,  at  the 
diflcron  of  the  sd  trees  or  tree,  or  of  any  other  pson  or 
psoDSy  as  the  sd,  hmbd,  and,  wifef  shall  by  any  deed  or 
deeds  revocable  or  irrevocable  jtly  appt :  And  in  default 
of,  and  subjt  to  any  such  apptmt,  then  as  the  survor  of 
them,  the  sd,  husbdy  and,  wife,  shall  in  like  mner,  or  by  will 
or  codl  appt(6). 

xxDC.  In  trust  for  all  or  any  of  the  chn  [or  remoter  The  same, 
issue]  of  the  sd  intd  marre,  in  such  shares  and  mner  in  all  ^^^^    ™* 
respts  as  the  sd,  hushd,  and,  wife^  shall,  &c.,  as  in  last  form. 

XXX.  Pbovd  always,  and  it  is  hby  decld,  that  in  the  event  ProTiso  to 
of  the  sd,  hmbdy  survivg  the  sd,  wife,  and  the  failure  or  ^    ^^ 
determinon  in  his  lifetime  of  the  trust  hinbfe  decld  in  his  o^  appoint- 

»  .1  m,         ,  ii«ii*-  ^1*      xnent  where 

favour,  the  power  [respive  powers]  hmbfe  given  to  him  hushand's 
[alone  or  jtly  with  the  sd,  xoife'\  of  makg  apptmts  in  favour  interest  is 

able  ( /). 

(d)  The  powers  of  adyancement  and  maintenance  in  these  forms  are  As  to 
intended  to  apply  only  to  shares  taken  in  default  of  appointment  (according  adyanoe- 
to  what  is  considered  the  more  correct  practice),  and  not  to  appointed  t^^^^  &nd 
shares.    The  full  form  of  power  of  appointment  should,  therefore,  authorise  ^^i***®" 
the  insertion  of  such  clauses  in  an  appointment  to  infants  (especially  where  '"^^^'L  • 
the  power  extends  to  grandchildren) ;  and  so  as  to  enable  an  adyancement  the  case  of 
to  be  made  during  the  lifetime  of  the  tenants  for  life,  to  preyent  diffi-  appointed 
cnlty  if  the  wife  is  restrained  from  anticipation,  or  the  husband's  life  interest  shares. 

is  forfeitable  on  alienation  ;  see  3  Day.,  p.  160  ;  and  generally  as  to  giving 
power  to  oyerride  the  life  interests  by  an  appointment,  see  Vaisey  on  Settle- 
ments, p.  1218.  Form  xiULVlil.,  p.  467,  may,  if  thought  fit,  be  inserted,  to 
meet  the  case  of  an  accidental  omission  in  the  appointment.  As  to  the  sta- 
tutory maintenance  clause,  sec  mfra^  p.  465,  note. 

(e)  The  following  proyiso  is  sometimes  added  to  the  power  of  appoint-  Restriction 

ment:  "  Pbovd  ALWAYS,  that  no  child  or  other  issue  of  the  on  power 
sd  intd  marre  shall  take  an  absolutely  vested  and  trans-  mont^*^*' 
missible  intt  under  any  apptmt  in  psuance  of  either  of  the 
powers  hinbfe  contd,  unless  such  child  or  other  issue  shall, 
being  a  male,  attain  the  age  of  twenty-one  yrs,  or  being  a 
female,  attain  that  age  or  marry." 

(/)  When  form  xxiii.,  xxiv.,  or  xxv.,is  not  inserted,  but  the  trusts  for  the  Restriction 
children  are  to  be  accelerated,  the  continuance  of  the  husband's  power  of  on  power 
appointment  may  be  inconyenient ;  otherwise  it  might  remain  exercisable.  ^^  appoint- 
In  either  case  it  is  better  to  express  the  intention,  see  3  Day.  Prec.,  p.  799.  °'P°*  ^^®™ 
Where  the  husband  takes  a  life  interest  in  the  wife's  fortune,  the  following  determin!^* 
clause  might  be  substituted  in  the  case  supposed  :  **  but  SO  that  in  the  able. 
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of  the  issue  of  the  sd  intd  marre  shall  not  be  ez^cisable 

by  him  after  [or,  shall  coiitiniie  to  be  ^iLercisable  by  him 

notwg]  such  failure  or  determinon. 

UbuaI  XXXI.  And  in  dsfaxtlt  of  and  subjt  to  any  apptmt  under 

SUm/^u     the  power  [respire  powers]  hinbfe  contd,  in  trust  for  all  or 

of  a^^^f  V  *°^  ^^^  ^^  ^^  child  of  the  sd  intd  marre,  who,  being  a  son 

ment.      ,  or  sons,  shall  attain  the  age  of  twenty-one  yrs,  or  being  a 

daur  or  daurs,  shall  attain  that  age  or  marry  (a),  and  if  more 

than  one,  in  equal  shares. 

Trust  for        XXXII.  In  TRUST  for  all,  or  such  one  or  more  exclusirely 

exciu^ng    of  ^e  others  or  other  of  the  chn  or  remoter  issue  of  the 

child  tak-   g^  ^^  marre,  other  than  and  except  (6)  the  first  or  only 

son,  or  any  other  son  or  sons,  who  before  his  or  their  resply 

attaing  the  age  of  twenty-one   yrs,    shall   become   [inde- 

feasibly  (c)]  enUed,  or  any  daur  or  daurs,  who  before  her  or 

event  of  the  sd,  husbd,  survivg  the  sd,  wife,  and  the  failure 
or  determon  in  his  lifetime  of  the  trust  hinbfe  decld  in  his 
favour  of  the  income  of  the  fortune  of  the  sd,  wife,  the  power 
lastly  hinbfe  contd  shall  not  be  exercised  so  as  to  diminish 
the  share  to  wch  any  child  of  the  sd  intd  marre  shall  have 
become  entled  by  virtue  of  the  trusts  hinbfe  contd,  of  the 
fortune  of  the  sd,  ivife.*' 

(a)  Add  here,  if  so  intezkded,  "  with  the  consent  of  her  or  their 
parents  or  parent,  or  guardians  or  guardian."    Under  a  trnst  in 

this  form  a  daughter  marrying  under  age  without  consent  would,  if  she 
attains  twenty-one,  become  erftitled  ;    for  a  form  of  trust  excluding  a 
daughter  so  marrying,  sec  Wills. 
(&)  When  a  child  succeeding  to  a  peerage  or  baronetcy  is  to  be  excluded 

say,  "  other  than  and  except  any  son  or  sons  who  before  his 
or  their  attaing  the  age  of  twenty-one  yrs,  shall  inherit  or 

become  heir  apparent  to  the  earldom  of [the  baronetcy 

now  vested  in ^].*' 

(r)  Where  the  eldest  son  of  the  intended  marriage  will  not  necessarily 
be  the  first  tenant  in  tail,  this  word  should  be  inserted,  and  it  should 
always  be  inserted  in  the  case  of  daughters  ;  but  if  there  is  a  name  and  arm» 
clause  or  a  shifting  clause  in  the  settlem^it  of  the  real  estate,  a  child 
becoming  entitled  to  the  estate  should  be  excluded  from  sharing  in  spite  of 
his  or  her  estate  being  defeasible  under  either  of  those  clauses,  see  forms^ 
in/ra^  p.  593,  note. 
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their  resply^  attai&g  that  age,  or  marryg,  shidl  become  inde- 
feasibly  entiled  to  the  first  este  in  tail  [male  or  in  tail], 
either  in  posson  or  remr  imder  an  indre,  dated,  &c.,  or, 
*'  the  will,  dated,  &c.,  and  proved,  &c.,  of  X.,"  (d)  at  such 
age,  &c.,  as  in  form  xxvni. :  And  in  default  of,  and  subjt 
to  any  such  apptmt  in  trust  for  all  or  any  the  chn  or  child  of 
the  fid  intd  marre,  other  than  and  except  as  afsd  (e),  who 
being  a  son,  &c.,  aa  inform  xxxi.  :  And  if  there  shall  be  no 
child  of  the  sd  intd  marre  (other  than  and  except  as  afsd), 
who  being  a  son  shall  attain  the  age  of  twenty^one.yrs,  or 
being  a  daur  shall  attain  that  age  or  marry,  then  in  trust  for 
such  one  or  more  of  the.sd  excepted  class  of  chn  as  being  a 
son  or  sons,  shall  attain,  &c.,  as  inform  xxxi. 

xxxni.  Provd   always,  that  no    child,  who  [or  whose  Hotchpot 
issue]  shall  take  any  pt  of  the  sd  trust  premes  under  any  ®  *"**  ^^'' 

(d)  For  a  Scotch  entail,  say,  "  entled  as  heir  in  entail  in  posson 
or  as  next  heir  substitute  to  the este." 

(e)  The  usaal  po^7cr  of  appointment  extending  to  all  the  children  is 
sometimes  inserted  ;  in  that  case,  say*  '^  other  than  and  except  the 

first  or  only  son,"  &c.,  as  above. 

(/)  If  there  is  a  second  fund  or  after-acquLrel  property  of  the  wife  the 
trusts  of  which  are  declared  separately,  and  it  is  intended  that  the  hotchpot 
clause  shall  apply  to  both  or  all  the  funds  as  if  they  were  one,  say  : 

'^  Provd  always  that  no  child  who  [or  whose  issue]  shall  Variation 
take  anypt  of  any  of  the  trust  funds  or  ppty  hby  settled  or  p°^  °J^^^ 
agrd  to  be  settled  under  any  apptmt  by  virtue  of  any  power  where  two 
in  these  psnts  contd  shall  in  default  of  apptmt  to  the  con-  g^uiecu" 
trary  be  entled  to  any  share  of  the  unappted  pt,  if  any,  of 
any  of  the  trust  funds  or  ppty  hby  settled  or  agrd  to  be 
settled  witht,  &c." 

Where  there  arc  two  or  more  hotchpot  clauses  in  the  ordinary  form  in 
separately  declareil  trusts  of  different  funds  the  same  thing  may  be  pro- 
Tided  for  by  a  general  proTiso  at  the  end  of  all  the  trusts,  as  follows  : 

"  Provd  always,  and  it  is  hby  agrd  and  decld  that  for  The  same, 
the  pposes  of  the  sevl  clauses   or  provons   hinbfe   contd  ^y  a«P*^*® 
(whether  substantively  or  by  reference)  for  bringing  into 
hotchpot  the  appted  share  or  shares  of  any  child  or  chn  or 
issue  of  the  sd  intd  marre :  All  and  singr  the  sd  sevl 


464  SETTLEMENTS    (PERSONAL)  • 

apptmt  by  virtue  of  the  power  [either  of  the  powers]  hinbfe 

contdy  shall  in  default  of  apptmt  to  the  contrary  be  entled 

to  any  share  of  the  unappted  pt  thof,  witht  bringg  the  share 

or  shares  appted  to  him  or  her  [or  to  his  or  her  issue]  into 

hotchpoty  and  acctg  for  the  same  accdly. 

Adrance-        XXXIV.  Provd  ALWAYS,  and  it  is  hby  agrd  that  it  shall  be 

claute  (a),  lawful  for  the  sd  trees  or  tree,  at  any  time  or  times  after  the 

death  of  the  sd,  hmbd,  and,  tvife,  or  in  their,  his,  or  her 

lifetime,  with  their,  his,  or  her  consent  in  writg,  to  raise  any 

pt  or  pts  not  exceedg  in  the  whole  one  half  of  the  then 

expectant,  or  presumptive,  or  vested  share  of  any  child  of 

the  sd  intd  marre  in  the  sd  trust  premes  under  the  trusts 

hinbfe  contd,  and  to  pay  or  apply  the  same  for  his  or  her 

advancemt,  or  orwise  for  his  or  her  benefit,  in  such  nmer  as 

the  sd  trees  or  tree  shall  think  fit  (b). 

Addition        XXXV.  And  FOR  the  ppose  of  givg  effect  to  the  provons  as 

and  ad-  ^  ^^  hotchpot  and  advancemt  hinbfe  contd  or  any  other  provons 

vanoement  of  these  psnts,  the  ppty  for  the  time  being  subjt  to  the  trusts 

providing    of  these  psnts  whether  real  or  psonal,  or  any  pt  or  pts  thof, 

for  yaiua-    gjj^n  qs  far  as  may  be  necy  be  valued  in  such  muer  and  at 

land,  &c.    such  respive  times  as  the  sd  trees  or  tree  shall  consider 

just  and  pper,  and  such  valuon  shall  be  conclusive. 

capital  trust  premes  shall  be  considered  and  treated  as  one 
aggregate  fund,  anything  hinbfe  contd  to  the  contrary  thof 
in  anywise  notwg." 

(a)  As  to  the  adTaDcemcnt  clause,  see  3  Dav.  Free,  p.  171  ;  and  as  to 
extending  the  clause  to  appointed  shares,  see  p.  461,  note  (rf),  and  infra, 
p.  467,  form  xxxvili.  See,  as  to  the  effect  upon  the  power  of  consenting 
of  bankruptcy,  Re  Cooper,  27  Ch.  D.  565  ;  and  of  lunacy,  lie  Kerill,  31  Ch, 
D.  161. 
Additions        (i)  If  the  trust  property  may  consist  of  land,  add,  "  and  if  necy  or 

to  adTanoe-  convenient  the  same  may  be  raised  by  the  sd  trees  or  tree 
in  case  of  by  mtge  of  any  hereds  for  the  time  being  subjt  to  the  trusts 
land.  ^£  these  psnts,  and  no  mtgee  shall  be  concerned  to  enquire 

as  to  the  propriety  of  raisg  the  same  or  as  to  the  amt  wch 

ought  to  be  raised.** 

Where  land  is  settled  by  trust  for  sale  by  two  deeds  (see  infra)  it  may  be 
desirable  to  insert  a  power  of  this  kind  in  the  conveyance  in  tmst  for  sale. 
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XXXVI.  And  it  is  hby  agrd  that  the  sd  trees  or  tree  shall,  Maint*- 
after  the  death  of  the  sd,  hmbd,  and,  wife,  apply  the  whole,  oIaom  (c). 


(o)  The  maintenance  power  in  Lord  Cranworth*i  Act,  28  &  24  Vict.  c.  Power  of 
145,  8.  26,  has  been  repealed  by  the  Conv.  Act,  1881,  b.  71,  and  re-enacted  in  mainte- 
a  better  form  by  a.  43,  which  provides  (sub-s.  1)  that  "  Where  any  property  ?*"?^  *«•» 
is  held  by  trustees  in  trust  for  an  infant,  either  for  life,  or  for  any  greater  qJ^^  a  ♦ 
interest,  and  whether  absolutely  or  contingently  on  his  attaining  the  age  of  iggl. 
twenty-one  years,  or  on  the  occurrence  of  any  event  before  his  attaining 
that  age,  the  trustees  may  at  their  sole  discretion  pay  to  the  infantas  parent 
or  guardian,  if  any,  or  otherwise  apply  for  or  towards  the  infant's  main- 
tenance, education,  or  benefit  the  income  of  that  property,  or  any  part 
thereof,  whether  there  is  any  other  fund  applicable  to  the  same  purpose,  or 
any  person  bound  by  law  to  provide  for  the  infant's  maintenance  or  educa- 
tion or  not ;"  and  by  sub-s.  2  the  surplus  income  is  to  be  accumulated  and 
invested  in  securities  authorised  by  the  settlement  or  by  law  (as  to  which, 
see  p.  446,  note), "  for  the  benefit  of  the  person  who  ultimately  becomes 
entitled  to  the  property  from  which  the  same  arise,'*  with  power  to  apply 
the  accumulations  for  maintenance,  &c.,  in  subsequent  years.    But  the 
clause  will  not  apply  where  a  contrary  intention  is  expressed  or  indicated 
(sub-s.  3).    A  mere  direction  to  accumulate  the  income  is  not  such  an 
expression  of  intention,  Re  Thateher,  26  Ch.  D.  426. 

The  statutory  power  applies  to  all  property  real  or  personal  vested  in  ^  tp  the 
trustees  (see  the  definition  of  "  property  **  in  s.  2) ;  and  whether  the  infant  *?^^5°" 
is  entitled  to  the  corpus  of  the  property,  or  to  a  life  interest  only ;  and 
whether  he  is  entitled  absolutely  or  contingently  on  his  attaining  21,  or  any 
previous  event.  But  the  Act  does  not  apply  (i.)  where  the  vesting  is  post- 
poned to  a  later  age  (which,  however,  it  could  not  be  under  a  marriage 
settlement  as  being  too  remote)  ;  nor  (ii.)  where  the  interest  of  the  infant 
is  defeasible,  t.^.,  is  given  absolutely  in  the  first  instance  subject  to  a  gift 
over,  e.g,,  on  his  dying  under  21  \  In  re  BuokUy,  22  Ch.  D.  583,  decided 
under  the  repealed  enactment,  bat  apparently  equally  applicable  to  the  Act 
of  1881 ;  nor  (iii.)  to  income  which  the  infant  would  not  be  entitled  to  on 
attaining  a  vested  interest,  e.^.,  where  the  gift  to  the  infant  does  not  carry 
interim  income  or  interest :  B^  Judkin,  25  Ch.  D.  743 ;  Re  Diekton,  29 
Ch.  D.  331  ;  nor  (iv.),  as  it  seems,  to  an  annuity.  As  to  the  right  to  the 
intermediate  income  in  the  case  of  contingent  and  defeasible  gifts  to  infants, 
and  to  classes,  see  Theobald  on  Wills,  3rd  ed.,  127  to  130 ;  3  Dav.  Prec.  176, 
note,  In  re  Bvehley, 

Where  the  trust  estate  originally  comprises  land,  or  there  is  a  power  to  Mainte- 

purchase  land,  s.  42  of  the  late  Act,  supplying  the  usual  minority  provisions  nuioe 

in  the  case  of  an  infant  entitled  to  land,  should  also  be  considered.    That  P^^*^"*  "^ 

Uie  case  of 
clause  gives  the  **  trustees,"  as  there  defined  (sub-s.  1),  a  power  (among  ]^ ^ 

otheis)  of  maintenance,  with  a  provision  for  accumulation  of  the  surplus 

rents,  substantially  similar  to  the  provisions  of  s.  43 ;  but  as  regards  the 

destination  of  the  accumulations,  the  two  clauses  are  in  some  cases  at 

variance ;  and  in  settlements  of  land  it  will  in  general  be  desirable  to 

K.E. — ^VOL.  n.  H   H 


466 


SETTLEMENTS  (pERSOKAL). 


or  siieh  pi  as  thej  or  he  in  their  or  his  discron  shall  think 
fit  of  the  ineome  (a)  of  the  share  in  the  sd  tmst  premes  to 
wch  any  child  of  the  sd  intd  marre  shall  for  the  time  being 
be  entled  in  expectcy  under  the  trusts  hinbfe  decld  for  or 


At  to 
intniing 


ckme. 


Addition 
toclaiue. 


As  to  form 
of  oUnie. 


insert  nn  express  piOTision  as  to  this,  so  as  to  exdode  the  Act  Bat  the 
provisions  of  s.  42  are  not  in  all  respects  (especially  in  the  trusts  of  the 
accnmnlations)  adapted  to  land  settled  as  personalty  by  means  of  a  tmst 
for  sale,  and  it  may  be  held  not  to  apply  to  that  case  ;  and  it  clearly  does 
not  apply  where  the  infant  has  only  a  contingent  interest,  as  in  an  ordinary 
settlement  of  that  kind,  where  the  children  take  interests  vesting  at  twenty- 
one,  Jtc,  and  in  that  case  the  Act  may  be  relied  npon.  Bat  where  there  is 
an  infant  tenant  for  life,  the  inconsistency  above  adverted  to  between  the 
two  cUnses  (if  they  both  apply)  would  arise,  and  an  express  trust  of  the 
accnmnlations  should  be  inserted  ;  see  next  page.  As  to  the  destinntion 
of  aocumulfttions  nnder  s.  43,  see  iZ^  Bucldey,  yJfi  »upra\  Bd  WelUy  43 
Ch.  D.  281 ;  Wolstenholme  and  Turner's  Conveyancing  Acts,  6th  ed«,  p.  95 , 
note. 

Section  43  of  the  Act  appears  to  be  sufficiently  general  in  its  application 
to  enable  the  maintenance  and  accumulation  clauses  to  be  omitted  in  ordi- 
nary settlements  of  personal  estate  (subject  to  the  above  question  as  to  land 
held  as  personalty)  ;  but  although  unnecessary  they  are  sometimes  inserted 
in  order  that  the  powers  of  the  trustees  in  this  respect  may  appear  on  the 
face  of  the  settlement. 

Where  circumstances  require  it  the  words,  *'  whether  there  is  any 

other  fund  applicable  or  any  pson  bound  by  law  to  provide 
for  such  maintence  or  educon  or  not,"  (following  the  words  of 

the  Act),  may  be  added  to  the  clause  in  the  text  after  ''  benefit ;  "  the 
words  "  or  any  person,"  &c.,  being  omitted  where  the  father  takes  a  life 
interest.    See  3  Dav.  Free.,  pp.  180, 181,  note. 

The  maintenance  clause  is  usually  expressed,  as  in  the  text,  in  the  form 
of  a  trust,  and  not  a  mere  power ;  but  if  the  &ther  does  not  take  a  life 
interest  it  should  be  altered  in  this  respect  to  exclude  any  contention  that 
the  father  has  a  right  to  require  an  allowance  out  of  the  income,  according 
to  MuTidy  V.  Earl  Howe,  4  Bro.  C.  C.  224 ;  but  see  WUsan  v.  Titmer,  22 
Ch.  D.  621,  where  the  form  was  similar  to  that  in  the  text.  As  to  whether 
the  Court  will  interfere  with  the  discretion  of  the  trustees,  see  Re  Lofthouie, 
1S9  Ch.  D.  921. 

(a)  Where  the  children  may  be  maintained  as  a  class,  say,  ''income  of 

the  share  or  shares  in  the  sd  trust  premes  to  wch  any  child 
or  chn  of  the  sd  intd  marre  shall  for  the  time  being  be 
entled  in  expectcy  for  or  towards  his  or  her  maintence  or 
educon,  or  towards  their  common  maintence  or  educon,  and 
may  either  themselves/'  &c. 
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towards  his  or  her  maintence,  educon,  or  benefit,  and  ma}' 
either  themselves  or  himself  so  apply  the  same,  or  may  pay 
the  same  to  the  guardian  or  guardians  of  such  child  for  Uie 
ppose  afsd  witht  seeing  to  the  applicon  thof. 

xxxvii.  And  shall,  during  such  suspense  of  absolute  Accumula- 
vestg  as  afsd,  accumulate  the  surplus,  if  any,  of  the  same 
income  at  compound  intt,  by  investg  the  same,  and  the 
resultg  income  thof,  in  any  of  the  investmts  hinbfe  author- 
ised, for  the  benefit  of  the  pson  or  psons  who  shall  eventu- 
ally become  entled  to  the  ppal  fund  from  wch  the  same  shall 
have  proceeded,  and  may  apply  the  accumulons  of  any 
precedg  yr  or  yrs  in  or  towards  the  maintence  or  educon  of 
the  child  for  the  time  being  presumptively  entled  thto  (b) 
in  the  same  mner  as  such  accumulons  might  have  been 
applied  had  they  been  income  arisg  from  the  origl  trust 
fund  in  the  then  current  yr. 

xxxvm.  And  rr  is  hbt  agbd  that  the  powers  and  provons  Provision 
hinbfe  contd  for  the  advancemt  [and  maintence]  of  the  chn  tivanc^*^ 
of  the  sd  intd  marre  [and  the  accumulon  of  surplus  income]  ™^*»  *<^» 

,  ,  ,  oLftases  to 

shall  (unless  orwise  provd  in  and  subjt  to  the  provons  of  appointed 
the  apptmt)  apply  to  any  share  or  shares  appted  to  any  child  "^^"^  ^^^' 
or  grandchild  of  the  sd  intd  marre  under  either  of  the  powers 
hinbfe  contd  in  that  behalf. 

XXXIX.  And  it  is  hby  agrd  that  if  there  shall  be  no  child  Ultimat3 
of  the  sd  intd  marre,  who  being  a  son  shall  attain  the  age  of  hasband's 
21  yrs,  or  being  a  daur  shall  attain  that  age  or  marry  (d),  Property, 
then,  subjt  to  the  trusts,  powers  and  provons  hinbfe  decld 
and  contd  {if  the  statutory  maintence  potcer  is  relied  on  add, 
"  and  the  powers  by  law  vested  in  the  sd  trees  or  tree,"] 
and  to  any  and  every  exercise  of  such  respive  powers,  the 

(If)  Where  the  children  may  be  maintained  as  a  class,  substitute  for  the 

words,  "  child  for  the  time  being  presumptively  entled  thto,*' 
the  words,  '*  child  or  chn  for  the  time  being  the  objects  of 
the  trust  for  maintence  and  educon  hinbfe  contd." 

(c)  See  p.  461,  note. 

(i)  If  marriage  with  consent  is  required  by  the  previous  trusts,  add* 

'*  with  such  consent  as  afsd.** 

H  H  2 
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The  BMoae, 
of  wife's 
property 

(6). 


sd  trees  or  tree  shall  stand  possed  of  the  sd  trust  premes 
and  the  income  thof  (a)  in  trust  for  the  sd,  huabd,  his  ezs, 
ads,  and  assns. 

XL.  And  it  is  hby  aord,  &c.,  as  in  last  form^  dawn  to, 
**  the  sd  trust  premes  and  the  income  thof/'  in  tnist  for 
such  pson  or  psons,  and  for  such  pposes  as  the  sd,  wife, 
shall,  while  discovert  by  deed  revocable  or  irrevocable,  or 
whether  covert  or  discovert,  by  will  or  codl,  appt ;  And  in 
default  of  and  subjt  to  any  such  apptmt,  if  the  sd,  fvife, 
shall  survive  the  sd,  husbd,  In  trust  for  the  sd,  wife,  her 
exs,  ads,  and  assns,  and  so  that  during  the  sd  intd  coverture 
such  reversionary  intt  shall  be  her  septe  este,  but  she  shall 
not  have  power  to  dispose  of  or  chge  the  same  by  way  of 
anticipon,  but  if  the  sd,  husbd,  shall  survive  the  sd,  wife, 
then  In  trust  for  such  pson  or  psons  as  wd  have  become 
entled  thto  under  the  statutes  for  the  distribon  of  the 
psonal  este  of  intestates  at  the  death  of  the  sd,  wife,  had 


As  to 
frame  of 
ultimate 
trust  of 
wife*B 
property. 


(0)  If  the  ultimate  trusts  of  the  husband's  and  wife's  property  are  de- 
clared by  one  clause,  continue  from  this  point  as  follows  : — '*  Upon  the 

trusts  foUowg,  that  is  to  say,  as  to  the  sd and  premes, 

the  husbd* B  ppty,  and  the  investmts  representg  the  same,  and 
the  income  thof.  In  trust  for  the  sd,  hvsbd,  his  exs,  ads, 

and  assns,  and  as  to  the  sd  and  premes,  the  wife's 

ppty,  and  the  investmts  representg  the  same,  and  the 
income  thof.  In  trust  for  such  pson  or  psons,  &c.,"  bs  in  the 

next  form. 

(ft)  This  trust  is  framed  with  the  object  of  preventing  the  wife  from  making 
any  disposition,  except  by  will,  in  &TOur  of  the  husband,  the  power  of 
appointment  being  during  the  coverture  testamentary  only,  and  the  wife's 
interest  in  default  of  appointment,  if  she  survives,  beingsubject  to  a  restraint  on 
alienation  (as  to  which  see  p.  462,  note).  But  the  power  after  the  determination 
of  the  coverture  (which  would  apply  not  only  where  the  husband  is  dead,  but 
also  in  case  of  a  divorce,  see  3  Dav,  Prec.,p.  187),  is  exercisable  by  deed  or 
will.  If  it  is  intended  to  exclude  the  wife  from  making  a  will  in  favour  of 
the  husband,  the  following  may  be  added  after  the  power  of  appointment, 

"  hut  so  that  such  testy  power  of  apptmt  shall  during  the 
sd  intd  coverture  be  exercisable  in  favour  only  of  relons 
in  blood  of  the  sd,  wife,'*  or,  *'  of  psons  of  her  blood  and 
kindred," 
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she  died  possed,  thof  intestate  (c),  and  witht  havg  been 
married  (d),  such  psons,  if  more  than  one,  to  take  as  tenants 


(0)  If  the  parties  may  be  domiciled  abroad  or  in  Scotland,  add  here, 
**  domiciled  in  England." 

(d)  This  form  of  tmst  is  Intended  to  exclude  both  the  husband,  and  any  As  to 
children  of  the  marriage  who  may  haye  died  before  attaining  a  vested  interest  frame  of 
under  the  previous  trusts ;  see  S  Dav.  Prec.,  p.  181.    The  case  of  Upton  v.  idtimate 
Brownf  12  Ch.  D.  872,  in  which  such  a  trust  was  construed  as  if  the  words,  H^  ^' 

**  witht  havg  been  married/'  were  equivalent  to  "  unmarried,"  husfaaad 

t^.  "  not  hayg  a  husbd  survivg,"  so  as  to  let  in  a  child  who  had  died  *'*^  *•*«• 
in  infancy,  has  been  overruled  by  Emmim  v.  Bradford,  13  Gh.  D.  493  ;  and 
see  Hardman  v.  Maffet,  13  L.  B.  (Ir.)  499.    If  the  intended  wife  is  a  widow 
having  issue  by  a  former  marriage,  who  are  not  intended  to  be  excluded, 

add  after  "  witht  havg  been  married,"  "  to  the  sd,  husbd.'' 

See  Emmi'M  v.  Bradford,    If  relations  of  the  half  blood  are  to  be  excluded 

say,  ''  In  trust  for  such  pson  or  psons  being  relons  of  the 
whole  blood  of  the  sd,  iq/i?,  &c.,"  and  add  after  "  intestate," 
*'  and  witht  haying  any  relons  of  the  half  blood."    The  form 

in  the  text  could  not  of  course  be  used  if  the  wife  is  illegitimate. 

The  ultimate  trust  is  sometimes  for  the  parent  of  the  husband  or  wife  ;  it 
must  be  remembered  that  this  cannot  be  so  where  such  parent  has  exercised 
a  special  power  of  appointment  for  the  purposes  of  the  settlement,  having 
rec^ord  to  the  doctrine  of  frauds  on  powers  ;  though  the  insertion  in  that 
case  of  the  ordinary  trust  for  the  wife's  statutory  next-of-kin  is  not  con- 
sidered in  practice  as  open  to  this  objection. 

It  has  been  doubted  whether  the  Married  Women*s  Property  Act,  1882  Meet  of 
(ss.  1,  2,  6),  does  not  operate  to  deprive  a  husband  of  all  his  common  law  Married 
rights  in  respect  of  his  wife's  property,  not  only  during  his  life,  but  also  in  ^"'^  ' 
the  event  of  her  death  intestate.     Under  the  old  law,  the  separate  use  being  ?^^X882. 
a  merely  equitable  estate,  and  ceasing  on  the  wife's  death,  the  husband's  gn  hus- 
common  law  rights  thereupon  took  effect  in  respect  of  the  wife's  separate  band's 
estate  of  which  she  died  intestate,  namely,  his  right  to  her  freeholds  as  rights, 
tenant  by  the  courtesy  (^Cooper  v.  Macdonald,  7  Ch.  D.  288;  Eager  v. 
Fumivall,  17  Ch.  D.  116;  Shurmury,  Sedgwiek,  24  Ch.  D.  597);  to  her 
leaseholds  by  survivorship  (^Archer  v.  Lavender,  9  Ir.  R.  Bq.  220)  ;  to  her 
personal  chattels,  jure  mariti  (^Bird  v.  Peagrumf  13  C.  B.  639  ;  Molony  v. 
Kennedy,  10  Sim.  254  ;  Johmtone  v.  JAtmh,  16  Sim.  308)  ;  and  to  her  ehoeet 
in  action  on  taking  out  administration  QProftdley  v.  Fielder,  2  Myl.  &  K. 
67).    Bee  also  Muiters  v.  Wright,  2  De  G.  fc  Sm.  777. 

Under  the  late  Act  a  married  woman  is  for  the  purpose  of  "  acquiring, 
holding  and  disposing  of  "  her  property  made  a  feme  sole,  so  that  during 
the  coverture  the  husband's  rights  are  altogether  excluded  at  law  and  in 
equity ;  but  the  Act  does  not  purport  to  do  more  than  this,  and  upon  the 
wife's  death  without  having  exercised  her  power  of  disposition,  its  operation 
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General 
direciion 
that  inie- 
reetsof 
wife  are 
without 
power  of 
anticipa- 
tion (a). 

Trofltiof 


wife's 
property. 


in  common  in  the  shares  in  wch  ihey  wd  have  taken  under 
the  same  statutes. 

XLi.  Pbovd  always  and  it  is  hby  agrd  that  the  sd,  wife^ 
shall  not  have  power  dorg  the  sd  intd  coverture  to  dispose 
of  or  chge  any  este  or  intt  of  whatsr  nature,  and  whether  in 
posson,  reversion,  remr,  contingcy,  or  expectcy  hby  given 
to  her  in  the  trust  ppty  and  premes  hby  settled  or  agrd  to 
be  settled  by  way  of  anticipon. 

XLU.  And  it  is  hby  agrd,  that  the  sd  trees  or  tree  shall 
life  policy  Stand  possed  of  the  moys  wch  shall  be  reced  by  them  or  him 
^y  ^^^'  in  respt  of  the  sd  policy  [respive  policies]  of  assurce  on  the 
trnste  of  life  of  the  sd,  htisbd,  hby  assigned,  [or,  hinbfe  recited  to  have 
been  effected],  and  of  the  investmts  representg  the  same, 
and  the  income  thof  resply,  upon  the  trusts,  and  subjt  to 
the  powers  and  provons  hinbfe  decld  and  contd  concerng 

the  moys  to  arise  from  the  sale  of  the  sd ,  the  wife^s  ppty, 

and  the  investmts  representg  the  same,  and  the  income  thof 
resply,  or  as  near  thto  as  the  deaths  of  pties  and  other  circes 
will  admit  [save  and  except  that  if  there  shall  be  no  child  of 
the  sd  intd  marre  who  being  a  son  shall  attain  the  age  of 
21  yrs,  or  being  a  daur  shall  attain  that  age  or  marry  (6), 
then  from  and  after  the  death  of  the  sd,  wife,  and  such 
default  or  failure  of  chn  as  afsd,  and  subjt  to  the  trusts, 
powers,  and  provons  hinbfe  decld  and  contd  [if  the  BtahUory 
maintence  power  is  relied  on,  add,  "  and  the  powers  by  law 
vested  in  the  sd  trees  or  tree  "]  in  favour  of  the  issue  of  the 
sd  intd  marre,  and  to  every  or  any  exercise  of  such  respive 
powers,  the  sd  trees  or  tree  shall  stand  possed  of  the  sd 
policy  moys  and  the  investmts  and  income  thof  in  trust  for 
the  sd,  settlor,  his  exs,  ads,  and  assns.] 


Variation 
in  ultimate 
tnut. 


is  spent,  so  that  the  husband's  rights  in  this  respect  remain  as  they  were 
before  the  Act ;  Re  Lambert ^  89  Ch.  D.  626,  which  seems  to  have  set  this 
question  at  rest. 

(a)  See  p.  452,  note.  Where  the  wife  takes  several  interests  under  the 
settlement  it  may  be  convenient  to  provide  for  this  by  a  separate  clause  in 
this  form. 

(V)  Add  if  required,  *'  with  suoh  consent  as  afsd." 
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XLin.  And  the  sd,  husbdy  dt)th  hby  covt  with  the  sd,  porenant 
trees,  their  exs,  ads,  and  assns^  that  if  the  sd  intd  marre  poii<7. 
shall  take  place,  he,  the  sd,  husbd,  will  not  do  or  soflfer 
anything  whby  the  sd  policy  [respive  policies]  of  assurce 
may  become  void  or  voidable,  or  whby  the  sd  trees  or  tree 
may  be  prevented  from  recevg  the  moys  to  become  payable 
thnmder  [resply],  or  any  pt  thof,  and  that  if  the  sd  [any 
such]  policy  has  or  shall  become  voidable,  he,  the  sd,  kusbdy 
will  forthwith,  at  his  own  cost,  do  all  things  necy  for  restorg 
or  keepg  on  foot  the  same ;  And  that  if  the  sd  [any  such] 
policy,  or  any  new  policy  to  be  effected  as  hinafter  is  mentd 
has  or  shall  become  void  the  sd,  hvsbd,  will  forthwith,  at  his 
own  cost,  effect  or  enable  the  sd  trees  or  tree  to  effect  a  new 
policy  or  policies  on  his  life,  in  their  or  his  names  or  name, 
in  such  sum  or  sums  as  wd  have  been  payable  under  the 
policy  or  policies  wch  shall  have  become  void  if  the  sd, 
husbd,  had  then  died;  And  that  every  such  substituted 
policy,  and  the  moys  to  become  payable  under  the  same, 
shall  be  held  and  applied  upon  the  trusts,  and  with  and 
subjt  to  the  powers  and  provons  hby  decld  and  ezpd  con- 
cemg  the  sd  origl  policy  [policies]  and  the  moys  to  become 
payable  thrunder ;  And  fttbtheb,  that  he,  the  sd,  hvsbd, 
will  duly  and  punctually  pay  the  annual  premiums  and 
other  sum  or  sums  of  moy,  if  any,  necy  for  keepg  on  foot 
the  sd  origl  policy  [policies],  and  any  substituted  policy  or 
policies,  and  will  forthwith  deliver  the  rect  for  every  such 
paymt  to  the  sd  trees  or  tree. 

xuv.  And  it  is  hby  agbd  that  it  shaU  be  lawful  for  the  Power  to 
sd  trees  or  tree,  if  in  their  or  his  uncontrolled  discron  they  ^kw up 
or  he  shall  think  fit,  to  apply  any  pt  of  the  income  or  capital  poli<7  out 
of  the  sd  trust  premes  in  or  towards  paymt  of  the  annual  property  or 
premiums  and  other  sums,  if  any,  necy  for  keepg  on  foot,  ?y  borrow- 
er restorg  the  sd  policy  [respive  policies]  of  assurce,  or  any 
such  substituted  policy  as  afsd,  or  for  effectg  any  such 
substituted  policy,  or  to  borrow  the  amt  required  for  any 
such  ppose  from  any  pson  intted  in  the  sd  trust  premes,  or 
from  any  other  pson  or  psons,  at  intt  on  the  secy  of  the  sd 
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policy  or  policies  [and  the*  other  ppty  hby  settled,  or  agrd 

to  be  settled,  or  any  pt  thof  ]  (a)  ;  Provd  always,  that  any 

moys  applied  by  the  sd  trees  or  tree  out  of  any  income  or 

capital  not  belonging  to  the  sd,  husbd,  for  keepg  on  foot, 

restorg,  or  effectg  any  such  policy  as  afsd,  or  in  pa}mit  of 

any  moys  borrowed  for  such  ppose  as  afsd,  or  the  intt 

thron,  shall,  if  the  sd  trees  or  tree  shall  so  think  fit,  be 

recouped  out  of  such   of  the   sd  trust  premes,   whether 

capital  or  income,  as  shall  be  payable  to,  or  become  vested 

in  the  sd,  hvsbd,  his  exs,  ads,  or  assns. 

Option  of        XLV.  Provd  ALWAYS,  and  it  is  hby  agrd,  that  any  bonus 

bonnses  in  or  bonuses  wch  may  from  time  to  time  be  decld  in  respt  of 

of  m^**^°  the  sd  policy  [either  of  the  sd  policies]  of  assurce,  or  any 

minmi.       such  substituted  policy  as  afsd,  may  (but  subjt  to  the  rules 

or  any  resolon  of  the  Assurce  Society  in  that  behalf)  be 

at  the  option  of  the  sd,  husbd,  applied  either  wholly  or 

partially  in  redon  of  the  premiums  upon  such  policy,  and 

in  default  of,  and  subjt  to  any  exercise  of  the  sd  option, 

such  bonus  or  bonuses  shall  be  added  to,  and  be  subjt  to 

the  same  trusts,  powers,  and  provons,  as  the  moys  assured 

by  the  sd  policy. 

Power  to        XL VI.  Pbovd  ALWAYS,  and  it  is  hby  agrd  that  it  shall  be 

poiiej  and  lawful  for  the  sd  trees  or  tree,  if  in  their  or  his  uncontrolled 

*'^*  *°iato  ^^^''^^  *^®y  ^^  ^^  shaH  think  fit,  but  during  the  life  of  the 

proceedB.     sd,  wife,  with  her  consent  in  writg,  to  sell  the  sd  policy 

[respive  policies],  or  any  such  substituted  policy  as  afsd, 

either  by  way  of  surrender  to  the  office  or  orwise,  and  they 

or  he  shall  hold  the  net  proceeds  of  such  sale  upon  trust  to 

accumulate  the  same  in  the  way  of  compound  intt  during 

the  then  residue  of  the  life  of  the  sd,  husbd  (b),  by  investg 

the  same,  and  the  resultg  income  thof,  in  any  of  the  invest- 


(a)  Ab  to  the  lien  of  trostees  upon  the  policj  for  premiums  paid  bj  them 
out  of  their  own  moneji  and  their  power  to  borrow  for  the  purpose,  see  Be 
Leslie,  23  Gh.  D.  652,  where  the  subject  is  discussed ;  Be  WincKiUea,  39 
Ch.  D.  168. 

(6)  It  is  conceired  that  this  is  not  obnoxious  to  the  Thellusson  Act,  39  dc 
40  Oeo.  III.  a  98,  if  the  husband  is  the  settlor. 
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mts  hinbfe  authorised^  and  from  and  after  the  death  of  the 
sd,  husbd,  shall  hold  such  accumulated  fund,  and  the  income 
thof,  upon  the  trusts,  and  subjt  to  the  powers  and  proYons 
hinbfe  decld  and  contd  concemg  the  investmts  represeutg 
the  sum  or  sums  of  moy  assured  by  such  policy  or  policies, 
and  the  income  thof. 

XLYii.  Provd  always,  and  it  is  hby  agrd  that  if  the  sd  Pn>Tiao  in 
origl  policy  [policies,  or  either  of  them]  or  any  such  sub-  ^  *** 
stituted  policy  as  afsd,  shall  become  void,  and  the  life  of  ing  when 
the  sd,  hvsbd,  shall  not  then  be  insurable,  or  shall  be  in-  fif^^^oi 
surable  at  a  premium  more  than  double  the  premium  for  insnnble, 
the  insurce  of  a  healthy  male  of  his  then  age,  then  the  sd 
trees  or  tree  shall,  unless  in  their  or  his  uncontrolled  discron 
they  or  he  shall  determine  not  so  to  do,  yrly,  and  every  yr 
during  the  then  residue  of  the  life  of  the  sd,  husbd,  or  such 
pt  thof  as  they  or  he  shall  think  fit,  set  aside  out  of  the  in- 
come of  the  sd ,  the  husbiTs  fortune^  such  a  sum  of  moy 

as  shall  be  equal  to  double  the  yrly  premium  required  for 
insurg  in  such  office  as  they  or  he  shall  select  the  paymt  on 
the  death  of  a  healthy  male  of  the  same  age  as  the  sd,  husbd^ 
at  the  time  of  such  policy  [respive  policies]  becomg  void, 
of  the  sum  wch  wd  have  been  payable  on  the  same  policy 
[respive  policies]  if  the  sd,  husbd,  had  then  died,  and  shall 
accumulate  the  same,  &c.,  oi  in  last  form. 

XLvni.  Provd  always  and  it  is  hby  agrd  that  tlie  sd  trees  VrovUo 
or  tree  shall  not  be  chgeable  or  responsible  for  any  omission  pi^^^^^^ 
or  neglect  to  enforce  the  covts  hinbfe  contd  on  the  pt  of  the  cmo  of 
sd,  husbd,  in  relon  to  the  sd  origl  policy  [policies,  or  either  ^^  °^ 
of  them],  or  any  substituted  policy,  or  to  keep  up  or  restore 
any  such  policy,  psuant  to  the  provons  hinbfe  contd,  or 
for  any  such  policy  lapsing  or  becomg  void  by  any  means 
whatsr. 

XLix.  Peovd  always,  and  it  is  hby  agrd  that  it  shall  be  Poww  to 
lawful  for  the  sd  trees  or  tree  to  apply  any  pt  of  the  capital  ^^^li 
of  the  sd  trust  premes  in  or  towards  paymt  of  the  calls 
on  any  shares  for  the  time  being  formg  pt  of  the  sd  trust 
premes. 
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CoreiiMit        L.  ^j^j)  XHE  SD doth  hbv  covt  with  the  Bd,  trees. 

by  hoBband         .  ^ 

or  by  father  their  exs,  ads  and  assns,  that  in  case  the  sd  intd  marre 
orw^e^r  ^^  ^^®  place,  he,  the  sd,  covtor,  his  exs  or  ads,  wiU, 
payment  of  within  six  cahr  months  from  the  sd  marre  (b),  pay  to  the 

to^bTtru-  sd  trees  or  tree  the  sum  of  £ with  intt  thron  at  the 

toea,  witii  rate  of per  cent,  per  annum,  from  such  marre ;  and 

the  mean-   until  the  sd  sum  of  £ shall  be  pd  wUl  pay  to  the  sd 

<^«  (")■  trees  or  tree  intt  for  the  same,  or  for  the  unpd  pt  thof  for 
the  time  being,  at  the  rate  afsd  by  equal  half-yrly  paymts, 
the  first  of  such  paymts  to  be  made  at  the  end  of  six  calr 
months  from  the  sd  marre  :  Fbovd  always  that  the  sd  trees 

or  tree  shall  not  require  paymt  of  the  sd  ppal  sum  of  £ , 

or  any  pt  thof,  [where  the  huabd  covta  eay,  in  the  lifetime  of 
the  sd,  huabd,  witht  the  consent  in  writg  of  the  sd,  wifej 
[where  the  father  of  hwbd  or  wife  covts,  say,  in  the  lifetime 
of  the  sd,  covtor,  witht  the  consent  in  writg  of  the  sd,  htubd, 
and,  wife,  or  the  survor  of  them,]  and  after  the  death  of  the 
sd,  mfe,  [such  survor,]  in  the  lifetime  of  the  sd,  covtor,  witht 
the  concurrce  of  all  the  trees  for  the  time  being,  if  more  than 
one ;  and  that  the  sd  trees  or  tree  shall  not  be  liable  for  any 
loss  occasioned  by  their  or  his  omission  or  neglect  to  en- 
force the  sd  covt  in  the  lifetime  of  the  sd,  covtor :  Pbovd 
ALSO  that  the  sd,  covtor,  shall  be  at  frdl  liberty  to  pay  the 

sd  sum  of  £ ,  or  any  pt  thof,  to  the  sd  trees  or  tree  at 

any  time  during  his  life,  although  paymt  thof  shall  not  have 


(a)  The  eoactment  in  the  BaDkruptcj  Act^  1883,  s.  47  (2),  invalidating 
covenants  for  the  Bettlement  of  future  acquired  property,  does  not  apply  to 
a  covenant  of  this  kind ;  Exp,  BUhop^  8  Ch.  718,  decided  on  the  similar 
section  of  the  repealed  Act  of  1849.  It  was  formerly  the  practice  to  have  a 
separate  bond,  but  it  is  now  usual  to  secure  the  payment  by  a  covenant  in 
the  settlement.  No  additional  ad  valorem  duty  is  payable  in  respect  of  the 
covenant,  see  s.  1 25  of  the  Stamp  Act,  1870.  Succession  duty  is  payable  on  a 
sum  covenanted  to  be  paid  on  death.  Attorney' General  v.  Jiontefiere^  21  Q. 
B.  D.  461 ;  but  see  JZtf  Higgim,  31  Oh.  D.  142. 

(&)  The  following  is  more  usual  and  generally  convenient : — *'  will  in 

his  lifetime  or  after  his  dece,  and  at  frirtnest  at  the  expiron 
of  six  calr  months  from  his  dece,  pay, "  Sec. ;  in  which  case  the 

variation  in  note  (Or  ^^^^  P'^t  ^^  ^  inserted. 


CLAUSES.  475 

been  called  for  (c) :  And  it  is  hby  agrd  that  the  sd  ppal  ^^^^^'^ 
sum  hinbfe  covted  to  be  pd  by  the  sd,  covtor,  and  the  in- 
yestmts  representg  the  same,  and  the  intt  and  income  thof 
resply  shall  be  held  and  applied  by  the  sd  trees  or  tree  upon 
the  trusts,  &c.,  as  in  form  xlu.,  saying,  ^^  sd  ppal  sum/* 
instead  of  "  sd  policy  moys." 

LI.  And  the  sd  doth  hby  covt  with  the  sd,  trees,  CoTenant 

their  exs,  ads,  and  assns,  that  in  case  the  sd  intd  marre  m^of « 
shall  take  place,  the  exs  or  ads  of  him  the  sd,  covtor,  shall  J^^*® 
within  six  calr  months  after  his  death  pay  to  the  sd  trees  or  on  death 

tree  the  sum  of  £ with  intt  thron  at  the  rate  of  ^tSorccO. 

per  cent,  per  annum  from  the  day  of  his  death:  Pbovd 
ALWAYS  that  the  sd,  covtor,  shall  be  at  liberty  to  pay  the  sd 

sum  of  £ ,  or  any  pt  thof,  to  the  sd  trees  or  tree  at  any 

time  during  his  lifetime.     Declaron  of  trust  as  in  last  form. 

Lii.  And  the  sd,  father,  doth  hby  covt  with  the  sd,  trees,  Covenant 
their  exs,  ads,  and  assns,  that  if  the  sd  intd  marre  shall  J  tashukd 
take  place,  and  if  at  the  death  of  the  [survor  of  the]  sd, «'  f^«  ^ 

make  np 

father,  [and his  wifeX  the  pt  or  share  or  pts  or  shares  his  or  her 

by  the  sd  deed-poU  of  the  day  of ,  [or,  hby]  |;^|^^ 

to  a  given 

(&)  But  for  this  proyision,  the  trustees  might  have  no  power  to  accept  '^'^  (^)- 
payment  in  adyance,  see  3  Day.  Free.,  pt.  2,  p.  866.    The  following  form  of 
proyiso  will  be  appropriate  instead  of  the  two  preceding  proyisoes  if  the 
coyenantor  does  not  bind  himself  to  pay  in  his  lifetime : 

"  Pbovd  always  that  it  shall  be  entirely  in  the  option  of  Proyiso 

the  sd,  covtor,  to  pay  the  sd  sum  of  £ or  any  pt  thof  in  JJcnred  by 

his  lifetime  or  not,  and  that  after  his  dece  the  sd  trees  or  ooyenant. 
tree  shall  have  full  discron   either  to  call  in  and  compel 

paymt  of  the  sd  sum  of  £ or  the  unpaid  pt  thof,  or  to 

leave  the  same  on  the  secy  of  ihe  covt  hinbfe  contd,  or  on 
such  other  secy  as  may  be  arranged  between  them  or  him 
and  the  hrs,  exs,  or  ads  of  the  sd,  covtor,  for  such  time  as 
the  sd  trees  or  tree  may  think  pper  witht  being  liable  for  any 
loss  thby  occasioned." 

(d)  See  note  to  form  L.  Where  the  instmctions  are  to  insert  a  coye- 
nant  to  leaye  a  sum  by  wiU  to  be  held  upon  the  tmsts  of  the  settlement,  this 
form  should  be  adopted.    See  8  Dav.  Pzeo.  p.  804,  n. 

(tf)  See  note  to  form  L. 
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appted  to,  or  in  favour  of,  the  sd,  husbd  or  wife,  or  to  wch 
he  [she]  may  become  entled  in  default  of  apptmt,  of  or  in 
the  ppty  comprd  in,  or  subjt  to  the  trusts  of  the  sd  indre  of 

the day  of ,  [ftr,  the  will  and  codls  of  the  sd 2 

shall  not  amt  in  value  in  the  whole  to  the  simi  of  £ , 

then  the  ezs  or  ads  of  the  sd,  father,  shall  within  calr 

months  after  the  death  of  the  [survor  of  the]  sd,  father, 

[and his  wife]  pay  to  the  sd  trees  or  tree  such  a  sum 

of  moy  as,  with  the  value  computed  as  afsd  of  the  sd  pt 

or  share,  or  pts  or  shares,  shall  make  up  the  sum  of  £ , 

with  intt  thron  at  the  rate  of per  cent,  per  annum  from 

the  death  of  the  [survor  of  the]  sd,  father,  [and his 


Covenant 
by  wife's 
father  to 
aecore  to 
her  an 


wife] :  Declon  that  the  ppal  aunt,  dtc,  shaU  be  held  upon  the 
like  trusts  as  *'  any  ppal  moys  to  be  reced  by  the  sd  trees  or 
tree  from  or  in  respt  of  the  pt  or  share  so  appted  as  afsd, 
&c.,'*  see  form  XLn, 

Lm.  And  the  sd  doth  hby  covt  with  the  sd,  trees, 

their  exs,  ads,  and  assns,  that  if  the  sd  intd  marre  shall 
take  place  and  the  sd,  u)\fe,  or  any  issue  of  the  sd  intd 
equij'sbare  i^^cuTe  shall  survive  him  the  sd,  covtor,  the  hrs,  exs,  or  ads 
of  hu  es-  of  him  the  sd,  covtor,  shall  out  of  his  este  as  soon  as  may 
death  (a),  be  after  his  death  pay,  assure,  or  transfer  to  the  sd  trees  or 
tree  not  less  than  an  equal  aliquot  pt  accdg  to  the  number 
of  the  chn  of  the  sd,  covtor,  by  his  deced  wife  who  shall  be 
living  at  his  death  or  die  in  his  lifetime  leavg  issue  at  his 
death  (that  is  to  say,  such  a  proportion  as  the  number  one 
shall  bear  to  the  whole  number  of  such  chn)  of  the  residue 
of  the  real  and  psonal  este  of  the  sd,  covtor,  at  his  death,  or 


As  to  ooTe< 

nantfor 

teenring 

toachUd 

an  equal 

share. 


(a)  Settlors  sometimes  insist  on  this  mode  of  proyiding  for  a  child,  and 
the  form  is  therefore  given  ;  bat  the  contingencies  which  have  to  be  guarded 
against  are  so  various  and  difficult  to  provide  for  (especially  as  the  drafts- 
man is  seldom  fully  informed  as  to  the  covenantor's  circumstances) ,  and  the 
complications  which  are  apt  to  arise  in  the  event  of  the  covenantor  making 
dispositions  of  part  of  his  estate  in  favour  of  his  other  children  in  his  life- 
time,  or  making  testamentary  dispositions  not  in  conformity  with,  or  in  dis- 
regard of  the  covenant  and  otherwise,  are  such  as  to  render  this  form  of 
covenant  highly  inexpedient  and  to  be  deprecated ;  see  8  Day.  Prec.  p.  806, 
note.  A  covenant  to  secure  a  specific  sum  on  th«  covenantor's  deatii,  at  in 
form  LI.,  is  much  preferable. 
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the  proceeds  of  the   sale  and  conversion  thof,  wch  shall 
remain  after  paymt  of  his  funl  and  testy  expses  and  debts 
(other  than  the  debt  constituted  by  or  arisg  under  this  psnt 
covt) ;  Provd  always,  that  for  the  ppose  of  aseertaing  the  Proriao  m 
amt  or  value  of  such  residy  este,  any  moy  or  ppty  over  p^^^JJJJ^ 
wch  the  sd,  covtor,  (whether  alone  or  jtly  with  any  other  *ppomt- 

BA4&V  v^#* 

pson),  has  acquired  or  may  acquire  a  special  power  of  apptmt 
or  disposon  (whether  by  deed,  will,  or  orwise)  exercisable 
in  favour  of  his  sd  chn  or  their  issue  or  any  of  them,  shall 
(whether  such  power  be  actually  exercised  wholly  or  partially, 
or  the  ppty  subjt  thto  shall  devolve  on  such  chn  or  issue  or 
any  of  them  in  default  of  apptmt)  be  considered  as  formg 
pt  of  the  divisible  residue  of  the  este  of  the  sd,  covtor,  And 
further,  that  for  the  ppose  afsd  any  other  moy  or  ppty  wch 
the  sd,  covtor,  has  given  or  appted  or  agrd  to  give  or  appt  or 
may  hrafter  during  his  lifetime  give  or  appt  or  agree  to  give 
or  appt  to  or  with  any  of  his  sd  chn  (other  than  the  sd, 
tvife,)  or  their  issue  upon  marre  or  orwise  for  or  towards  the 
advancemt  or  portion  of  any  such  child,  chn,  or  issue,  shall 
not  (though  constitutg  a  debt)  be  deducted,  but  shall  be 
considered  as  formg  pt  of  the  divisible  residue  of  his  este ; 
Provd  always,  and  it  is  hby  further  agrd  and  decld,  that 
any  moy  or  ppty  wch  the  sd,  covtor,  may  think  fit  in  his 
entire  option  to  pay,  assign,  appt,  or  transfer  in  his  lifetime 
to  the  sd  trees  or  tree  shall  be  taken  in  or  towards  satisfon 
of  the  covt  of  the  sd,  covtor,  hinbfe  contd,  and  shall  for  the 
ppose  of  the  sd  covt  be  estimated  at  the  current  or  market 
value,  or  at  such  valuon  or  estimate  of  value  as  may  be  agrd 
between  the  sd  trees  or  tree  and  the  sd,  covtor,  And  the  sd,  Corenant 
covtor,  doth  hby  further  covt  with  the  sd,  trees,  their  exs,  ^tSJjt. 
ads,  and  assns,  that  from  the  time  at  wch  the  title  to  any 
ppty  shall  devolve  in  posson  on  the  sd  trees  or  tree  under 
the  covt  of  the  sd,  covtor,  hinbfe  contd  until  the  actual 
transfer,  paymt,  or  approprion  thof,  intt  at  the  rate  of  four 

(b)  This  aToids  restricting  the  exercise  of  the  power,  as  to  which  see 
infra,  p.  481,  note. 
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per  cent  per  annum  shall  be  payable  out  of  the  este  of  the 
sd,  covtor,  to  the  sd  trees  or  tree  (to  be  applicable  as  current 
income  for  the  pposes  hrof )  upon  such  a  sum  as  shall  be 
equal  to  the  amt  or  value  of  the  ppty  tbe  title  to  wch  shall 
Powers  to  have  so  devolved  in  posson  ;  Provd  always,  and  it  is  hby 
agrd  and  decld,  that  the  sd  trees  or  tree  shall  have  the  fullest 
powers  of  agreeing,  settlg,  and  arranging  with  the  sd,  covtor, 
his  hrs,  exs,  or  ads,  and  all  psons  claimg  under  him,  all 
questions  of  amt  or  value,  approprion,  intt,  and  of  every 
other  descripon  arisg  under  or  in  respt  of  the  covts  on  the 
pt  of  the  sd,  covtor,  hinbfe  contd,  and  especially  of  determing 
what  shall  be  deemed  a  satisfon  of  such  covts,  and  of  acceptg 
in  or  towards  satisfon  of  the  sd  covts  any  ppty  in  any  condon 
or  state  of  investmt,  and  accdg  to  any  valuon  or  estimate  of 
value  in  the  entire  discron  of  the  sd  trees  or  tree,  and  of 
acceptg  on  such  evidce  as  they  may  think  fit  any  statemts  as 
to  the  ppty  and  este,  debts  and  liabilities  of  the  sd,  covtor,  or 
any  other  matters  wch  may  be  material  with  referee  to  the 
operon  of  the  covts  hinbfe  contd,  and  may  approve  and 
settle  accts  and  give  e£Eectual  reles  and  dischges  so  as  for  all 
the  pposes  afsd  to  have  all  the  powers  of  an  absolute  and 
not  merely  a  fiduciary  owner,  and  effectually  and  conclusively 
Deckntion  to  bind  all  psons  intted  under  these  psnts ;  And  it  is  hby 
of  trust.  ^^  Q^jj^  decld  that  the  sd  trees  or  tree  shall  obtain  the 
transfer  or  paymt  (accdg  to  the  nature  of  the  ppty  and  other 
circes)  of  the  ppty  devolvg  on  or  coming  to  them  or  him 
under  the  covt  of  the  sd,  covtor,  hinbfe  contd,  and  may 
either  retain  the  same  in  its  actual  condon  or  state  of 
investmt,  or  shall  at  any  time  or  times,  with  the  consent 
in  writg  of  the  sd,  hiLsbd,  and,  wife,  during  their  lives,  and 
of  the  survor  of  them  during  his  or  her  life,  and  afterwards 
at  the  discron  of  the  sd  trees  or  tree,  sell  or  convert  into  moy 
the  same  premes  or  any  pt  or  pts  thof,  &c.,  &c. 
Covenant  Liv.  And  THE  sd,  covtor,  doth  hby  covt  with  the  sd,  trees, 
men^*of  their  exs,  ads,  and  assns,  that  in  case  the  sd  intd  marre 
annuity  to  shall  take  place  he  the  sd,  covtor  [his  hrs,  exs,  or  ads],  will 
pay  to  the  sd  trees  or  tree  the  yrly  sum  of  £ during  the 
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life  of  him  the  sd,  covtor,  commencg  from  the  sd  iiitd  marre,  '^'^^  J*^' 
or,  *'  such  yrly  sum  as  is  hiuafter  mentd,  that  is  to  say  " 
[during  the  jt  lives  of  the  sd,  eavtor,  and,  husbd,  the  yrly 

sum  of  £ ,  commencg  from  the  sd  intd  marre,  and  in 

case  the  sd,  kushd,  shall  die  in  the  lifetime  of  the  sd,  covtor, 
then  during  the  remr  of  the  life  of  the  sd,  covtor,  if  and  so 
long  as  the  sd,  wife,  or  any  issue  of  the  sd  intd  marre,  shall 

be  living,  the  yrly  sum  of  £ ,  commencg  from  the  death 

of  the  sd,  kiisbd,']  [during  the  life  of  the  sd,  covtor,  if  and  so 
long  as  the  sd,  hvshd,  or  the  sd,  wife,  or  any  issue  of  the  sd 

intd  marre  shall  be  living,  the  yrly  sum  of  £ ,  commencg 

from  the  sd  intd  marre,  and  after  the  death  of  the  sd,  covtor, 
in  case  the  sd  K.,  the  wife  of  the  sd,  covtor,  shall  survive 
him,  then  during  the  remr  of  the  life  of  the  sd  K.,  if  and  so 
long  as  the  sd,  hushdy  or  the  sd,  wife,  or  any  issue  of  the  sd 

intd  marre  shall  be  living,  the  yrly  sum  of  £ ,  commencg 

afi;er  the  death  of  the  sd,  covtorJi  [during  the  jt  lives  of  the 

sd,  htLsbd,  and,  wife,  the  sum  of  £ ,  commencg  from  the 

sd  intd  marre,  and  in  case  the  sd,  wife,  shall  die  in  the  life- 
time of  the  sd,  husbd,  leavg  any  issue  of  the  sd  intd  marre, 
then  during  the  remr  of  the  life  of  the  sd,  husbd,  if  and  so 
long  as  any  issue  of  the  sd  intd  marre  shall  be  living,  the 

yrly  sum  of  £ ,  commencg  from  the  death  of  the  sd, 

wife2,  such  sum  of  £ [or  £ ,  as  the  case  may  be]  to 

be  payable  by  equal  half-yrly  [quarterly]  paymts,  on  the 

day  of ,  &c.,  or,  **  on  the  usual  quarter  days,"  but 

to  be  deemed  to  accrue  from  day  to  day,  so  as  to  be  appor- 
tionable  at  the  commencemt  and  terminon  thof.     [And  the  Ob«z^  of 

sd,  covtor,  doth  hby  chge  the  sd  annual  sum  of  £ ,  [sum  ^^^reet 

of  £ ,  or  £ ,  as  the  case  may  be]  hinbfe  covted  to  be  nnder  iwior 

pd  by  him  on  his  life  intt  under  the  sd  indre  of  settlemt,  of, 
&c.,  in  the  sd  trust  premes  [a  share  of  wch  is  hby  settled,] 
and  doth  hby  direct  that  the  trees  or  tree  for  the  time  being 
of  the  sd  indre  of  settlemt  shall  from  time  to  time  pay  such 

(a)  As  to  stamp  doty  in  respect  of  this  coyenant,  see  the  Stamp  Act,  1870, 
s.  126  (2). 
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annual  sum  accdly  out  of  the  income  and  amiual  produce  of 
the  same  trust  premes  in  satisfon  of  the  covt  of  the  sd, 
covtor,  in  that  behalf  hinbfe  contd ;]  PaovD  always,  that  the 
sd  trees  or  tree  shall  not  be  liable  for  any  loss  occasioned 
by  their  or  his  omission  or  neglect  to  enforce  the  covt  lastly 
hinbfe  contd. 

Dedantion       LV.   AnD   IT   IS   HBY   AQRD   AND  DECLD  that  the  sd  trees  or 

Jjj^J^/*    tree  shall  stand  possed  of  the  sd  yrly  sum  of  £ [or 

£ ,  as  the  case  may  be  for  the  time  being]  payable  under 

the  covt  of  the  sd,  covtor,  hinbfe  contd  upon  trust  to  [pay 

the  same  to  the  sd  or  his  assns  during  his  life  and 

afterwards  to  (a)]  pay  or  apply  the  same  to  the  psou  or 

psons  for  the  pposes  and  in  the  mner  to  whom  and  for  and 

in  wch  the  income  of  the  sd  trust  premes  hby  assigned  or 

settled  by  or  on  the  pt  of  the  sd  K.,  or  as  the  case  may  be, 

wd  for  the  time  being  be  payable  or  applicable  under  or  by 

virtue  of  the  trusts,  powers,  and  provons  hrin  decld  and 

contd  or  by  law  vested  in  the  sd  trees  or  tree  [if  the  same 

had  fallen  into  posson]. 

ProTiBo  M       LVi.  Provd  ALWAYS  that  if  the  sd,  covtor,  shall  by  will  or 

legacj^    codl  beque  any  legacy  or  ppty  to  or  in  trust  for  the  sd, 

•atiBlaction  hygl^d  or  the  sd,  Wife,  or  to  or  in  trust  for  the  sd,  hxisbd, 

of  annnity.  .  . 

and,  wife,  and  their  chn  or  issue  or  any  of  them,  then  (unless 
the  sd,  covtor,  shall  by  will  or  codl  or  orwise  in  writg  direct 
the  contrary)  if  such  legacy  or  ppty  shall  amt  in  value  to 

the  sum  of  £ ,  the  sd  anny  of  £ shall  not  become, 

or,  **  shall  cease  to  be,"  payable,  and  if  the  sd  legacy  or 

ppty  shall  be  less  in  value  than  £ ,  then  the  same  shall 

go  and  be  accepted  in  redon  proportionately  (accdg  to  the 

value  thof )  of  the  sd  anny  of  £ . 

Corenant        j^yjj^  ^jjp  rpHE  SD  doth  hby  covt  with  the  sd,  trees, 

restricting  . 

the  exer-  their  exs,  ads,  and  assns,  that  in  case  the  sd  intd  marre 
JJJJj^*^.  shall  take  place,  he,  the  sd,  covtor,  will  not  exercise  the 
taiy  power  power  of  testy  apptmt  given  to  him  by  the  sd  indre  of 

{a)  These  words  will  be  inserted  where  the  person  who  takes  the  first  life 
interest  in  the  annnity  does  not  take  the  first  life  interest  in  any  other  part 
of  the  settled  property. 
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settlemt,  of,  &c.,  as  afsd,  so  as  by  any  means  to  reduce  the  of  *PPo>nt- 

share  or  intt  of  the  sd in  the  trust  funds  and  premes  among 

now  or  hrafter  subjt  to  the  trusts  of  the  same  indre,  to  a  less  //ij 

amt  than  the  share  to  wch  the  sd  wd  be  entled  in 

default  of  any  exercise  of  the  sd  power  of  testy  apptmt,  and 
if  the  same  trust  premes  had  wholly  devolved  under  the 
trust  in  default  of  apptmt  in  the  sd  indre  of  settlemt  contd, 
or  to  postpone  the  vestg  in  posson  of  such  share  or  intt 
beyond  the  period  of  the  death  of  him  the  sd,  coitor. 

Lvm.  Upon  trust  that  the  sd,  trees,  or  the  [survors  or]  ^^jITo/reai 
survor  of  them,  or  other  the  trees  or  tree  for  the  time  being  estate, 
of  these  psnts  (hinafter  called  the  sd  trees  or  tree)  shall  at  Variations 
the  request  in  writg  of  the  sd,  husbd,  and,  wife,  or  the  holds  (c). 


(ft)  In  spite  of  the  decisions  in  Horner  v.  Swann,  T.&  R.  430  ;  and  Daviet  As  to 
y.  IIvgn€nin,  1  H.  &  M.  730,  it  seems  on  the  balance  of  the  authorities  that  covenants 
a  covenant  of  this  natare  is  void,  because  a  special  power  of  appointment  i^stricting 
exercisable  by  will  only,  cannot  be  released  by  deed  consistently  with  the   f  *J1*]^^® 
intention  of  the  creator  of  the  power ;  but  that  an  appointment  made  in  mentarv  ' 
accordance  with  the  covenant  is  valid  ;  see  Ck)ffin\s,  Cooper,  2  Dr.  &  S.  365,  power  of 
373  ;  Bulteel  v.  Plummer,  L.  R,  6  Ch.  Ap.  160  ;  TkacUer  v.  Key,  L.  R.  8  Eq.  appoint- 
408  ;  Palmtrr  v.  Locke,  16  Ch.  D.  294  ;  and  cf.  Re  Utile,  40  Ch.  D.  418.  »»ent. 
Section  52  of  the  Con  v.  Act,  1881,  enacting  that  a  person  to  whom  any  power 
(whether  created  before  or  after  the  Act,  and  whether  coupled  with  an 
interest  or  not)  is  given,  may  by  deed  release,  or  contract  not  to  exercise 
the  power,  docs  not  (it  seems)  apply  where  the  release  is  inconsistent  with 
the  nature  of  the  power  ;  see  Welter  v.  Ker,  L.  R.  1  Sc.  App.  11  ;  JByre  v. 
Ejfre,  49  L.  T.  259 ;  see  further  on  this  subject  Vaizey  on  Settlements,  pp. 
1495  et  $eq.,  where,  however,  the  remark  (at  p.  1496),  as  regards  the  validity 
of  the  release  of  a  special  power  exercisable  by  deed,  that  the  release  practi- 
cally operates  as  an  appointment,  seems  to  require  qualification  where  an 
object  of  the  power  has  died,  since  an  appointment  cannot  be  made  to  a 
deceased  child.    It  is  thought  better  to  retain  the  form  in  the  text,  notwith- 
standing the  doubt  as  to  its  validity. 

(^)  Land  when  not  entailed  is  very  commonly  settled,  by  means  of  a  trust  Settlement 
for  sale,  as  personal  estate,  a  mode  of  settlement  which,  by  enabling  the  by  way  of 
ordinary  forms  for  settlements  of  personalty  to  be  used  in  declaring  the  trust  for 
trusts  of  the  proceeds,  is  very  convenient  in  practice,  especially  where  the  ^*®' 
settlement  also  comprises  personalty.    It  is  usual,  at  any  rate  where  the 
property  or  any  part  of  it  is  likely  to  be  sold,  to  eflEect  the  settlement  by 
two  deeds,  the  first  containing  the  conveyance  in  trust  for  sale,  with  the 
powers  of  leasing,  &c.,  if  required,  until  sale,  and  the  second  deed,  the 
settlement,  containing  the  trusts  of  the  proceeds,  in  order  that  the  settle- 
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ProTisions 
of  Settled 
Land  Acts 
as  to  set- 
tlements 
by  trust 
for  sale. 


As  to 
f  i-ame  of 
settlement 
by  trust 
for  sale. 


Powen  of 
sale  under 
Cony.  Act, 
1881,  and 
Settled 
Land  Aet^ 


survor  of  them,  during  tlieir,  his,  or  her  life,  and  after  the 
dece  of  such  survor,  at  the  discron  of  the  sd  trees  or  tree, 
sell  the  sd  hereds  and  premes  hby  assured  (a)  with  all  the 
powers  in  that  behalf  of  an  absolute  owner  (&). 


Power  to 
apportion 
leasehold 
or  fee  farm 

ICLtS. 


ment  may  not  become  part  of  the  title  to  the  land.  Bat  if,  in  the  event,  the 
land  is  retained  unsold  this  object  would  be  defeated. 

By  the  Settled  Land  Act,  1882,  s.  63,  the  Act  is  extended  to  a  settlement 
of  land  in  trust  for  sale,  and  the  person  entitled  to  the  rents  until  sale  is  to 
be  deemed  the  tenant  for  life  thereof  under  the  Act,  thus  conferring  upon 
such  person  all  the  statutory  powers  of  sale,  leasing,  &c.,  and  making  the 
consent  of  such  person  necessary  under  s.  56,  to  sales,  leases,  &c.,  by  the 
trustees ;  but  by  the  Settled  Land  Act,  1884,  s.  6  (I),  the  trustees  for  sale 
are  now  enabled  to  execute  any  of  their  trusts  and  powers  without  the 
consent  of  the  tenant  for  life  (unless  expressly  required  by  the  settlement), 
and  by  s.  7  the  tenant  for  life  cannot  exercise  any  of  his  statutory  powers 
without  obtaining  an  order  of  Court,  which  will  then  suspend  the  powers  of 
the  trustees. 

As  to  the  powers  given  by  the  Act  and  the  amending  Acts  to  tenants  for 
life,  see  p.  564,  note.  As  to  the  right  of  a  tenant  for  life  under  such  a 
settlement  to  mineral  rents,  see  lie  Ridge^  31  Oh.  D.  504. 

After  the  passing  of  the  Act  of  1882,  where  the  settlement  by  trust  for  sale 
was  effected  by  two  deeds,  inasmuch  as  by  the  effect  of  s.  63,  coupled  with 
B,  56,  the  trustees  could  not  sell  without  the  consent  of  the  tenant  for  life,  it 
became  necessary,  in  order  that  the  settlement  might  not  become  part  of  the 
title,  to  declare  the  trusts  of  the  rents  until  sale,  so  far,  at  any  rate,  as  the 
life  estates  were  concerned,  by  the  conveyance ;  but  the  Act  of  1884  renders 
this  unnecessary  except  in  the  event  of  the  tenant  for  life  obtaining  an  order 
under  s.  7,  which  is  seldom  done  ;  and  the  old  practice  of  declaring  such 
trusts  by  the  settlement  may  therefore  be  adopted  ;  but  it  seems  desirable, 
in  view  of  the  possibility  of  the  tenant  for  life  desiring  to  exercise  the 
statutory  powers,  to  insert  a  statement  in  the  conveyance  (as  in  form  LXI.), 
as  to  who  is  the  tenant  for  life  under  the  settlement. 

(fl)  Ori  *  granted,'  'assigned,'  or,  'covted  to  be  surren- 
dered,' or  as  the  case  may  be. 

(Jf)  The  usual  subsidiary  provisions  formerly  inserted  in  trusts  for  sole  as 
to  selling  by  auction  or  private  contract,  &c.  &c.,  are  now  supplied  by  the 
Conv.  Act,  1881,  s.  85,  unless  a  contrary  intention  is  shown,  and  would, 
moreover,  be  no  doubt  covered  in  this  case  by  the  words  giving  the  powers  of 
an  absolute  owner.  As  to  inserting  depreciatory  conditions,  see  also  now  the 
useful  provisions  of  the  Trustee  Act,  1888,  s.  3.  More  special  powers  of 
dealing  with  prior  incumbrances  may  sometimes  be  desirable,  as  at  p.  25, 
note  (0-  See  as  to  this,  the  Conv.  Act,  1881,  s.  5,  and  the  Settled  Land  Act, 
1882,  8S.  5,  24. 

In  a  settlement  of  leaseholds  held  under  one  lease,  or  lands  subject  to  an 
entire  fee  farm  rent,  which  admit  of  subdivision,  add  : — **  with  power  on 

any  sale  of  pt  of  the  hereds  comprd  in  a  lease  at  a  rent  or 
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Lix.  And  it  is  hby  further  agrd  that  the  sd  hereds  and  ^<;7?^  *9 

sell  for  fee 

premes  or  any  pt  or  pts  thof  may  be  sold  by  the  sd  trees  or  farm  rent, 
tree,  under  the  trust  for  sale  hinbfe  contd,  in  conson  of  a 
perpetual  yrly  rentchge  to  be  limd  or  reserved  out  of  and 
seed  upon  the  hereds  sold  or  any  pt  thof  or  any  other  hereds 
or  ptly  in  conson  of  such  a  rentchge  and  ptly  of  a  gross  sum 
of  moy  and  that  any  such  rentchge  shall  be  limd  or  reserved 
and  seed  and  made  payable  in  such  mner  as  to  the  sd  trees 
or  tree  shall  seem  expedient :  And  further  that  every  such 
rentchge  shall  be  held  b}^  the  sd  trees  or  tree  upon  the  like 
trust  for  sale  and  other  trusts  and  subjt  to  the  like  powers 
and  provons  (so  far  as  subsistg  and  applicable)  as  are  hnn 
decld  and  contd  of  and  concemg  the  sd  hereds  and  premes 
hby  assured. 

Lx.  And  shall  out  of  the  moys  arisg  from  any  such  sale  Declamtion 
pay  the  costs  of  such  sale  or  orwise  incurred  in  respt  of  the  ^e  moneys 
premes,  and  shall  hold  the  residue  of  such  sale  moys  upon  "^  "***• 
the  trusts  and  subjt  to  the  powers  and  provons  hinafter  where  the 
decld  concemg  the  same,  and  shall  pay  and  apply  the  net  ^^^^ 
rents  and  profits  of  the  same  premes  or  of  the  unsold  pt  mcnt  are 
thof  for  the  time  being (c)  to  the  pson  or  psons  and  for  the  onedced/ 
pposes  to  and  for  wch  the  income  of  the  investmts  hinafter 
directed  to  be  made  of  the  net  moys  to  arise  from  the  sale 
thof  wd  be  payable  or  applicable  under  the  trusts  hinafter 
contd  if  such  sale  and  investmt  were  actually  made. 


of  pt  of  the  land  subjt  to  an  entire  perpetual  rentchge  to 
apportion  such  rent  or  rentchge  and  to  make  such  provon 
for  securg  the  paymt  of  the  apportioned  pta  thof  and  the 
pformce  and  observce  of  the  covts  and  condons  of  the  lease 
or  grant  affectg  the  sevl  pts  of  the  premes  and  for  the  mutual 
indemnity  of  the  pties  by  the  creation  of  powers  of  distress 
and  entry  and  orwise  as  may  be  deemed  pper." 

(e)  If  there  is  a  power  to  seU  for  a  rent-charge,  insert  here,  **  and  if  Variaticn 

any  of  the  sd  premes  shall  be  sold  in  conson  of  a  perpetual  ^^  2^^°' 
rent-chge,  shall,  until  such  rent-chge  shall  be  sold,  pay  and  rent. 
apply  the  same." 

I  I  2 
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'^^  ^ST  ^^^'  ^^^  SHALL  out  of  the  moys  arisg  from  any  such  sale 
oonTeyance  pay  the  costs  of  such  Sale  or  orwise  incurred  in  respt  of  the 
mentare*'  premes,  and  shall  hold  the  residue  of  such  sale  moys,  and 
effected  by  the  rents  and  profits  of  the  sd  hereds  and  premes  until  the 

T  VTA  i\  t^^n  ft 

(to  be  in-    same  resply  shall  be  sold  upon  the  trusts  and  subjt  to  the 

serted  in     powers  and  provons  decld  and  contd  concemg  the  same 

ance)  (a),    resply  in  and  by  an  indre  already  prepared,  intd  to  bear 

even  date  with  and  to  be  exted  immedly  after  these  psnts, 

and  to  be  made  between,  ptiea  [the  same  pties  as  these 

psnts],  under  wch  indre  the  income  of  the  sd  net  sale  mo3's 

and  the  investmts  thof  and  the  rents  and  profits  of  the  sd 

hereds  and  premes  until  sale  are  pa3'^able  to  the  sd,  wifej 

during  her  life  for  her  septe  use  witht  power  of  anticipon, 

and  after  her  dece  to  the  sd,  htisbd,  if  survivg  during  his 

life,  or  as  the  case  tnay  he  (6). 

Declaration      lxii.  Provd  ALWAYS  and  it  is  hby  agrd  that  the  sd  trees 

rents  till     or  tree  shall  pay  and  apply  the  net  rents  and  profits  of  the 

sale  where  g^j  j^ereds  and  premes  assured  by  the  hinbfe  recited  indre  of 

two  deeds  .  <■       t  .  ^ 

(to  be         even  date  hrwith,  the  convce  tn  trust  for  sale,  until  the  same 

in'set^-     ^^^^^  ^®  ^^^^  ^^  ^^  ^^^  unsold  pt  thof  for  the  time  being  (6) 
ment)  (o).   to  the  pson  or  psons  and  for  the  pposes  to  and  for  wch  the 
income  of  the  investmts  hinbfe  directed  to  be  made  of  the 
net  moys  to  arise  from  the  sale  thof  wd  be  payable  or  appli- 
cable under  the  trusts  hinbfe  contd  if  such  sale  and  investmt 
were  actually  made. 
Power  to         Lxni.  Provd  ALWAYS,  and  it  is  hby  agrd,  that  it  shall  be 
r^r^tate  lawful  for  the  sd  trees  or  tree,  after  the  sd  intd  marre,  and 
until  sale    before  all  the  sd  hereds  hby  assured  (d)  shall  be  sold,  to 
manage  or  superintend  the  managemt  of  the  same  premes, 
or  of  the  unsold  pt  thof  for  the  time  being,  includg  power 


(a)  See  p.  481,  note. 

(ft)  See  page  482,  note. 

(<?)  In  the  case  of  agricultural  property  it  may  sometimes  be  desirable  to 
authorise  expenditure  out  of  capital  for  stocking  farms,  &c.,  for  form  of 
which  see  infra,  Sbttlemknts,  Real. 

(//)  Or,  *  granted,* '  assned,'  or  "  covted  to  be  surrendered,'" 

or  fis  the  case  may  lx». 
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to  cut  timber  and  underwood  for  sale,  repairs,  or  orwise,  to 
open  and  work  mines,  minis,  quan*ies,  and  brickfields,  and 
to  erect,  pull  down,  and  repair  houses  and  other  bldgs,  and 
to  drain  and  make  roads  and  fences,  and  orwise  to  improve 
all  or  any  of  the  sd  premes,  and  to  insure  houses  and  bldgs 
agst  loss  or  damage  by  fire  (e),  and  to  make  alio  wees  to  and 
arrangemts  with  tenants  and  others,  and  to  accept  sur- 
renders of  leases  and  tenancies,  and  genlly  to  deal  with  the 
ppty  as  if  they  or  he  were  absolute  owners  or  owner  thof, 
witht  being  responsible  for  any  loss  or  damage  that  may 
haj^pen  tliby  (/) :  And  also  power  to  delegate  either  exply 
or  by  implicon  during  such  period  or  periods,  and  upon 
such  terms  as  they  or  he  shall  think  fit«  the  exercise  of  all 
or  any  of  the  powers  of  managemt  and  improyemt  hinbfe 
contd  to  the  sd,  hushd,  or  the  sd,  wife,  or  to  any  other  pson 
intted  under  these  i^snts,  witht  being  responsible  for  nny 
loss  occasioned  thby  :  And  also  power  conclusively  to 
determine  either  by  way  of  anticipon  or  orwise,  and  either 
exply  or  by  implicon  what  2>t,  if  any,  of  the  produce  of 
timber,  mines,  minis,  quarries,  or  brickfields,  shall  be 
applied  as  capital,  and  what  pt,  if  an}-,  as  income,  and  so 
that  such  pt  as  shall  be  determined  to  be  capital  shall  be 
disposed  of  as  if  the  same  were  proceeds  of  a  sale  under  the 
trust  hinbfe  contd :  And  also  power  to  raise  and  pay  the 
costs  and  expses  attending  the  exercise  of  the  sd  powers  of 
managemt  and  improvemt  out  of  the  income,  or  as  to  any 
pt  not  exceeding  two  third  pts  of  the  sums,  if  any,  expended 
in  improvemts  wch  they  or  he  shall  consider  to  be  of  a  per- 
manent nature,  by  mtge  or  sale  under  the  trust  for  sale 
hinbfe  contd  or  orwise  out  of  the  capital  of  the  sd  trust 
premes. 

(e)  Under  the  Trustee  Act,  1888,  s.  7,  trustees  can  without  special  autho-  Statutorr 
rity  insure  buildings  up  to  three-fourths  of  the  full  value,  and  pay  the  pre-  power  to 
miums  out  of  income.  insure. 

(/)  Where  the  person  entitled  in  possession  is  an  infant,  most  of  these 
powers  are  given  to  the  trustees  by  the  Conv.  Act,  1881,  s.  42,  if  thatsection 
applies  to  a  settlement  by  trust  for  sale,  which  however  is  doubtful ;  see 
p.  465,  note. 
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Thegama. 


Power  to 
triuteM 
to  gnuit 
leases  of 
unsold 
land  (a). 

Leasing 
powersy 
effect  of 

Settled 
Land  Acts. 


LXiv.  And  rr  is  hbt  agbd  that  it  shall  he  lawful  for  the 
sd  trees  or  tree  to  manage  the  ad  hereds  and  premes  until 
the  same  shall  be  sold,  with  all  the  powers  in  that  behalf  of 
absolute  owners,  including  power  to  cut  timber  and  under- 
wood for  sale,  repairs,  or  orwise,  and  also  to  delegate  either 
exply,  or  by  implicon,  all  or  any  of  such  powers  of  managemt 
to  the  pson  for  the  time  being  entled  to  the  rents  and  profits 
of  the  same  premes,  witht  being  responsible  for  any  loss 
thby  occasioned :  And  also  to  determine  whether  the  pro- 
ceeds of  timber  cut,  or  any  pt  thof,  shall  be  treated  as 
income  or  capital,  and  so  that  the  pt  treated  as  capital  shall 
be  applied  as  if  the  same  were  proceeds  of  a  sale  under  the 
trust  hinbfe  contd:  And  also  power  to  pay  the  costs  of 
managemt  out  of  the  rents  and  profits  of  the  sd  premes. 

LXY.  And  it  is  hby  agbd  and  decld  that  it  shall  be  lawful 
for  the  sd  trees  or  tree  to  demise  all  or  any  of  the  sd  hereds 


As  to 
resting 
leasing 
powers  in 
tenant  for 
life. 


(a)  In  a  settlement  by  trost  for  sale  these  leasing  powers,  by  virtae  of 
the  Settled  Land  Act,  1884,  ss.  6  &  7,  operate  independently  of  the  powers  of 
the  Settled  Land  Act,  1882,  and  can  be  exercised  without  the  consent  of  the 
tenant  for  life,  unless  he  has  obtained  an  order  of  Court  enabling  him  to 
exercise  the  statutory  powers  ;  see  p.  482,  note.  This  form  would  suffice  for 
ordinary  cases,  but  form  Lxx.,  p.  490,  giying  this  and  other  powers  by  refer- 
ence to  the  Settled  Land  Act,  and  extending  if  need  be  the  statutory  powers, 
is  much  more  comprehensive  and  to  be  preferred.  As  to  the  statutory 
leasing  powers,  see  t»/>a,  Sbttlemektb,  Real. 

The  leasing  as  well  as  other  powers  have  usually,  in  settlements  by  trust 
for  sale,  been  given  to  the  trustees;  but  where  many  leases  have  to  be 
granted  the  powers  are  often  conveniently  vested  in  the  tenant  for  life  to 
avoid  constant  applications  to  the  trustees.  A  lease  of  freeholds  by  a  tenant 
for  life  under  an  express  power  would  operate  as  an  appointment  of  the  use 
so  as  to  pass  the  l^al  estate  under  the  Statate  of  Uses,  bat  a  lease  of  lease- 
holds or  copyholds  would  operate  in  equity  only,  and  the  concurrence  of  the 
trustees  would  be  necessary  to  pass  the  legal  estate.  Under  the  Settled  Land 
Act  a  tenant  for  life  can  grant  a  legal  lease  of  leaseholds  or  copyholds  as 
well  as  freeholds,  and  if  additional  or  larger  powers  arc  given  to  him  by  the 
settlement  they  will,  unless  otherwise  expressed,  operate  in  like  manner, 
under  s.  57  of  the  Act.  But  it  should  be  noted  that  that  section  only  applies 
where  such  powers  are  given  to  the  donee  or  donees  of  the  statutory  powers, 
or  to  the  trustees.  Where  an  express  leasing  power  (whether  more  extensive 
than  the  statutory  powers  or  not)  as  to  leaseholds  or  copyholds  is  given  to  any 
person  other  than  such  donee  or  donees  or  the  trustees  the  following  clause 
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and  premes  hby  assured  (b),  and  wch  shall  for  the  time 
being  remain  unsold,  for  any  term  of  yrs  not  exceedg 
twenty-one  yrs  [or  for  a  ming  lease  not  exceedg  forty  jts, 
or  for  a  bldg  or  improvg  lease  not  exceedg  ninety-nine  yrs] 
to  take  effect  in  posson  or  within  six  calr  months  from  the 
date  of  the  lease,  or,  "  for  any  term  of  yrs,  either  in  posson 
or  reversion,  and  for  any  ppose,"  with  or  witht  takg  a  fine 
or  premium,  and  upon  such  terms  and  condons  in  all  respts, 
as  they  or  he  shall  think  fit,  but  so  that  any  sum  reced  as  a 
fine  or  premium  shall  be  applied  as  if  the  same  were  pro- 
ceeds of  a  sale  under  the  trusts  hinbfe  contd,  and  so  that 
in  case  any  lease  shall  be  granted  on  the  surrender  or  deter- 
minon  of  'a  then  existg  or  prior  lease  or  tenancy,  the  value 
of  the  intt  so  surrendered,  or  the  tenant  right  or  claim  to 
compenson  for  improvemts  or  oi^wise  in  respt  of  such 
tenancy,  may  be  taken  into  acct  in  fixg  the  rent  and  terms 
of  the  new  lease  (c). 

Lxvi.  And  it  is  hby  agrd  that  it  shall  be  lawful  for  the  Power  to 
sd,  husbd,  during  his  life,  and  after  his  dece  for  the  sd,  wife,  S^&c!^' 
in  case  she  shall  survive  him  during  her  life,  and  after  the  *<>  g»n* 
dece  of  the  survor  of  them  [o?',  for  the  sd,  tvife,  during  her  unsold 

land  (d). 

may  be  added  :— "  ProvD  ALWAYS,  and  it  is  hby  agrd  and  decld,  ProTiaion 

that  the  sd  trees  or  tree  shall,  if  required  by  the  sd,  husbd,  ^^^^^\f 
and,  wife,  or  the  survor  of  them,  be  bound  (but  witht  thby  trustees  in 
incurrg  any  responsibility)  to  concur  in  any  lease  made  by  ^^^*' 
them,  him,  or  her,  under  the  power  lastly  hinbfe  contd,  or 
shall  at  any  time  afterwards,  on  being  so  required,  or  may 
at  their  or  his  discretion  confirm  the  same  by  demising  the 
legal  este  to  the  lessee  for  the  term  granted  by  such  lease, 
but  so  that  any  such  demise  by  way  of  confirmon  shall  contain 
pper  provons  for  annexg  the  benefit  of  the  lessee's  covts  and 
condons  contd  in  the  lease  to  the  legal  reversion." 
(J)  Or,  '  granted,'   *  assned,'   *  covted  to  be  surrendered,' 

or  as  the  case  maj  be. 

(O  Compare  the  Settled  Land  Act,  1882,  s.  13  (5),  as  to  this  ;  and  see  the 
Agricnltoral  Holdings  (England)  Act,  1883,  s.  43. 

(d)  See  last  page,  note. 
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Addition 
to  powon 
of  sale  and 
leasing 
where  a  re- 
versionarj 
interest  is 
settled. 


The  same, 
where  an 
undivided 
share  ia 
settled. 


life,  and  after  her  dece  for  the  sd,  htisbd,  until  the  failure  or 
determinon  of  the  trust  hinbfe  decld  in  his  favour  (a)  and 
afterwards],  for  the  sd  trees  or  tree  to  demise,  Jcc,  as  in 
last  form. 

Lxvii.  Provd  always  and  it  is  hby  agrd  that  no  sale  shall 
be  made  under  the  trust  in  that  behalf  hinbfe  contd  of  any 
of  the  sd  hereds  wch  are  reversionary  until  the  same  shall 
fall  into  posson,  unless  in  the  opinion  of  the  sd  trees  or 
tree  an  earlier  sale  wd  be  beneficial  [provd  nevs  that  the 
same  hereds  or  any  pt  thof  may  be  sold  or  leased  under  the 
trusts  or  powers  hinbfe  contd  during  the  lifetime  of  the  sd, 
prior  tenant  for  life,  with  his  concurrce,  so  as  to  effect  a 
sale  in  posson,  or  a  lease  to  take  effect  in  posson  or  within 
six  calr  months  from  the  date  of  the  lease,  and  so  that  iu 
case  of  any  sale  during  the  lifetime  of  the  sd,  prior  tenant 
for  life,  the  sd  trees  or  tree  shall  with  his  consent  in  writg 
invest  the  net  proceeds  of  such  sale  in  the  names  or  name 
[or  under  the  legal  control]  of  the  sd  ti'ees  or  tree  in  or 
upon,  &c.,  investmts,  p.  446  et  seq.,  and  may  with  such 
consent  as  afsd,  from  time  to  time  vary  such  investmts : 
And  shai^l  during  the  life  of  the  sd,  prior  tenant  for  life, 
pay  the  income  of  the  sd  proceeds  of  sale  and  the  investmts 
representg  the  same  to  him  or  his  assns :  And  after  his 
DEATH  shall  hold  the  same  proceeds  of  sale  and  the  in- 
vestmts thof   upon    the   ti'usts,  c£'c.,  as  in  form  lx.  or 

LXI.]  (6). 

Lxviii.  Provd  always  and  it  is  hby  agrd  that  the  sevl 
trusts  and  powers  of  sale,  leasg,  and  managemt  hinbfe  contd 
may  be  exted  either  in  relon  to  the  undivided  pt  or  share 
[pts  or  shares]  hby  assured  (c)  solely,  or  in  conjon  with  the 
pson  or  psons  entled  to  or  havg  power  in  that  behalf  over 


(a)  The  power  might  be  given  to  the  husband  notwithstanding  the  for- 
feiture of  his  life  interest. 

(i^)  If  the  prior  tenant  for  life  is  able  to  sell  or  lease  under  the  Settled 
Land  Act,  1882,  the  part  bracketed  might  be  omitted. 

(r)  Or,  *  granted,'   *  assned,'   '  covtd    to    be   surrendered,' 


or  as  the  case  may  bo. 
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the  other  undivided  pt  or  share,  pts  or  shares,  of  and  in  the 
sd  hereds  and  premes  in  relon  to  the  entirety  of  the  sd 
premes  or  any  pt  thof,  and  so  that  in  the  latter  case  any 
proceeds  of  sale,  rents,  expses,  or  outgoings  may  be  appor- 
tioned after  the  same  shall  have  been  reced,  pd,  or  incurred 
[and  that  notwg  that  any  of  the  sd  trees  or  a  sole  tree,  may 
be  entled  to  or  intted  in  or  may  be  a  ti-ee  of  any  of  the 
other  pts  or  shares  of  the  sd  premes]  (rZ). 

LXix.  Provd  always  and  it  is  hby  agi-d  that  it  shall  be  Power  of 
lawful  for  the  sd  trees  or  tree  to  concur  with  the  pson  or  ^^^"^ 
psons  entled  to  or  havg  power  in  that  behalf  over  the  other 
pt  or  share,  pts  or  shares,  of  or  in  the  sd  hereds  and 
premes,  in  makg  a  parton  of  the  same  premes  or  any  pt 
thof,  [and  that  notwg  that  any  of  the  sd  trees  or  a  sole  tree 
may  be  entled  to  or  intted  in  or  may  be  a  tree  of  any  of  the 
other  pts  or  shares  of  or  in  the  same  (rf),]  and  to  give  or 
rece  moy  for  equality  of  parton,  and  to  make  any  such 
parton  upon  such  terms  and  condons  as  may  be  thought 
pper ;  and  for  the  pposes  afsd  or  any  of  them,  to  exte  and 
do  all  such  assurces  and  things  as  may  be  deemed  necy  or 
expedient,  and  the  hereds  wch  shall  on  any  such  parton  be 
taken  in  sevlty,  and  the  rents  and  profits  thof  resply  shall 
be  held  upon  and  subjt  to  such  trusts,  powers,  and  provons 
as  shall  be  subsistg  or  capable  of  takg  effect  by  virtue  of 
these  psnts  concerng  the  sd  pt  or  share,  pts  or  shares,  hby 
settled,  and  the  rents  and  profits  thof  resply :  Provd 
ALWAYS  and  it  is  hby  agrd  that  any  moj^s  agrd  to  be  pd  for 
equality  of  parton  may  be  pd  out  of  any  moys  in  the  hands 
of  the  sd  trees  or  tree  arisg  from  a  sale  under  the  trusts 
hinbfe  contd,  or  settled  upon  the  same  trusts  as  the  moys 
so  arisg,  or  may  be  chged  upon  or  raised  by  mtge  of  the 
hereds  taken  in  sevlty  as  afsd  :  And  any  moys  receable  for 
equality  of  parton  shall  be  pd  to  the  sd  trees  or  tree  and 


(d)  This  addition  is  desirable,  as  it  often  happens,  owing  to  relations  being 
appointed  trustees,  that  the  trustees  of  a  settlement  comprising  an  undivided 
share  are  interested  in  the  other  shares. 
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held  by  them  or  him  upon  the  same  trusts  as  if  the  same 
had  arisen  from  a  sale  mider  the  trusts  afsd. 
^^'^  Lxx.  And  n  is  hbt  agbd  that  it  shall  be  lawful  for  the  sd 

glTlBg 

poveiiof    trees  or  tree  to  exercise  in  relon  to  the  sd  hereds  and 

i^%      premes  hby  assured  (b),  all  snch  powers  of  leasg  and  acceptg 

relerenee    surrenders  of  leases  [and  partoning]  and  enterg  into,  yarjing, 

Lttid  Aei,   <^^  rescindg  contracts  in  that  behalf,  and  powers  incidental 

18S2,  and   qj.  subsidiary  thto  resply,  and  all  such  other  powers  of  every 

powers  of    descripon  wch  may  be  applicable  to  the  premes  as  are  by 

^  <")•      the  Settled  Land  Acts,  1882  to  1889,  conferred  on  tenants 

for  life,  [and  also  (by  way  of  extension  or  enlargemt  of  the 

powers  of  the  sd  Acts,  and  to  the  intent  that  the  addonal  or 

larger  powers   hinafter  conferred   shall  as  far  as  may  be 

operate  and  be  exercisable  in  like  mner,  and  with  all  the 

like  incidents,  effects,  and  conseqnces,  as  if  the  same  had 

been  conferred  by  the  sd  Acts)  (c),  power  to,  &c.,  farther 

powers^  e.g.y  to  grant  leases  for  longer  terms,  or  to  make 

grants  at  feefann  rents,  dtc,  see  Settlemts,  Beal]. 

p^  . .  Lxxi.  And  it  is  hby  further  agrd  that  the  powers  of 

M  to  man-  leasg  [and  other  powers  of  every  descripon]  hby  conferred 

and  no^es  ^^  ^^®  ®^»  tenant  for  life  or  other  donee  or  donees,  in  relon 

under  the   to  the  sd  hereds  and  premes  hby  assured  by  referee  to  the 


(a)  See  p.  482,  note,  p.  486,  note.  This  power  may  be  readilj  adapted  to 
the  case  where  it  is  desired  to  give  full  leasing  powers  to  the  tenant  for  life 
by  reference  to  the  Acts ;  see  p.  486,  note.  Where  a  settlement  by  trust 
for  sale  is  effected  by  two  deeds,  it  may  sometimes  be  desirable  to  insert 
in  the  conveyance  a  power  to  the  trustees   to  raise  money  by  mortgage 

As  to  power  "  for  any  ppose  required  by  **  the  settlement  of  even  date  (e.^.,  for 
to  raife  the  advancement  of  a  child)  in  general  terms  ;  with  a  proviso  protecting 
money  by  mortgagees  from  the  necessity  of  enquiry  into  those  trusts,  &c. ;  see  forms 
mortgage.    .^^  Settlements,  Real. 

(b)  Or,  *  granted/    *  assned/   '  covted  to   be   surrendered,' 

or  as  the  case  may  be. 
As  to  (^)  By  s.  67  of  the  Settled  Land  Act,  1882,  any  powers  conferred  by  the 

powers  settlement  on  the  tenant  for  life  or  trustees  additional  to  or  lai^ger  than  those 
additional  of  the  Act  are  to  operate  and  be  exercisable  in  like  manner  as  if  they  were 
■Lt  in  conferred  by  the  Act,  unless  a  contrary  intention  is  expressed.  The  inten- 
powers,        ^^^^  *^**  *"y  additional  powers  given  should  so  operate  should,  however,  be 

expressed. 
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Settled  Land  Acts,  1882  to  1889  and  all  powers  incidental  Se^«d 
or  subsidiary  thto  resply  may  be  exercised  as  regards  the  sd  Acts  (d). 

mansion  house  of or  any  residce  or  dwellg  house  and 

any  lands  usually  occupied  thwith  wch  may  for  the  time 
being  be  subjt  to  the  trust  for  sale  hinbfe  contd  witht  the 
consent  of  the  sd  trees  or  tree  or  any  order  of  Court,  and  as 
to  all  the  sd  hereds  and  premes  witht  giving  any  notice  of 
the  intention  to  exercise  the  same  to  any  tree  or  the  solor 
of  any  tree  of  these  psnts. 

Lxxn.  And  it  is  hby  further  agrd  that  any  referee  hby  ^**J*^ 
made  to  the  Settled  Land  Act,  1882,  shall  be  deemed  to  i882,  to ' 
extend  to  and  include  any  Act  or  Acts  amendg  or  extendg  or  ^^^^^^, 
re-enacting  the  same  wch  may  be  applicable  to  the  case.        Acts. 

Lxxni.  Provd  always,  and  it  is  hby  agrd,  that  it  shall  be  fomx  to 
lawful  for  the  sd  trees  or  tree,  during  the  lives  or  life  of  the  pnrchaae 
sd,  husbd,  and,  wife,  or  the  survor  of  them,  at  their,  his,  or  ®^.Jf^^' 
her  request  in  writg,  and  afterwards  at  the  discron  of  the  ancillary 
sd  trees  or  tree,  to  invest  any  moys  arisg  from  the  sale  or  ^  "*""' 
conversion  (wch  the  sd  trees  or  tree  are  hby  authorised  to 
make  for  such  ppose)    of  any  investmts   of  the   sd  trust 
premes,  or  any  other  capital  moy  subjt  to  the  trusts  of 
these  psnts,  in  the  pchase  of  any  manors,  messes,  lands,  or 
hereds,  in  England  or  Wales  [or  Ireland],  of  freehd,  copyhd, 
or  customary  tenure,  or  held  for  any  term  of  }ts  of  wch  not 
less  than  [50]  yrs  shall  be  unexpired  at  the  time  of  such 
pchase,  or  in  the  enfranchisemt  of  any  copyhd  or  customaryhd 
hereds  pchased  under  the  psnt  power :  And  that  all  such 
hereds  shall  be  assured  to  the  sd  trees  or  tree,  their  or  his 
hrs,  exs,  ads,  and  assns,  accdg  to  the  tenure  thof  (e),  Upon 

(<Q  This  form  is  appropriate  to  a  settlement  by  trust  for  sale  where  powers 
of  leasing,  &c..  are  given  to  the  tenant  for  life  as  in  form  Lxx.  See  as  to 
mansion  houses,  kc,  the  A.ct  of  1882,b.  15,  and  as  to  notices  the  Act  of  1882, 
s.  45,  as  amended  by  the  Act  of  1884,  s.  5  ;  and  as  to  settlements  by  trust  for 
sale,  see  p.  481,  note. 

(c)  Where  this  power  is  contained  in  a  settlement  of  land  by  trust  Yariaiion 
for  sale  and  declaration  of  trust  of  the  proceeds  effected  by  one  deed,  for  settle- 
substitute    at   this    point   for   the    rest   of    the    clause    as    follows :~  ment  by 

"  Upon  the  trusts  and  subjt  to  the  powers  and  provons  ^"*  ^^' 
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TRUST  that  the  sd  trees  or  tree  shall  during  the  lives  or  life 
of  the  sd,  hiLsbd,  and,  tcife,  or  the  survor  of  them,  at  their, 
his,  or  her  request  in  \vritg,  and  after  the  dece  of  such 
survor,  at  the  discron  of  the  sd  trees  or  tree,  sell  such 
hereds  with  all  the  powers  in  that  behalf  of  absolute 
owners  (a),  And  upon  further  trust  that  the  sd  trees  or 
tree  shall  stand  possed  of  the  net  moys  to  arise  from  every 
such  sale,  after  paymt  of  the  costs  thof,  upon  the  same 
trusts,  and  subjt  to  the  same  powers  and  provons,  includg 
the  sd  power  of  pchasg  hereds,  as  the  moy  laid  out  in  the 
pchase  of  the  hereds  so  sold  wd  have  been  subjt  to  if  the 
same  had  not  been  so  laid  out :  And  in  the  meantime,  and 
until  all  the  sd  pchased  hereds  shall  be  sold,  the  sd  trees  or 
tree  shall  pay  and  apply  the  rents  and  profits  thof  to  the 
pson  or  psons,  for  the  i)poses,  and  in  the  mner  to  whom  and 
for  and  in  wch  the  income  of  the  trust  premes  applied  in 
the  pchase  of  the  sd  hereds  wd  have  been  applicable  if  such 
pchase  had  not  been  made  :  And  it  is  hby  agrd  that  ix  the 
meantime  and  until  all  the  sd  pchased  hereds  shall  be  sold, 
the  sd  trees  or  tree  shall  have  power  to  manage  or  superin- 
tend the  managemt  of  the  same  premes  with  all  the  powei*s 
in  that  behalf  of  absolute  owners :  And  to  demise  all  or  any 
pt  of  the  same  premes,  &c.,  leasg  powers,  see  pp.  486,  487, 


hinbfe  decld  and  contd  concemg  the  hereds  hby  assured,  or 
such  of  the  sd  trusts,  powers,  and  provons   as   shall  be 
subsistg  or  capable  of  takg  eflfect." 
VftrUtion       (*)  ^®  P-  ^^^»  note  (ft).  If  so  desired,  atld,  *'  either  wholly  in  conson 
for  ule  for  ^f  ^  gross  sum  of  moy  or  in  conson  ptly  of  a  perpetual  yrly 
rent.  rentchge  to  be  limd  or  reserved  out  of  and  seed  upon  the 

hereds  sold  or  any  pt  thof,  or  any  other  hereds,  and  ptly  of 
a  gross  sum  of  moy,  and  so  that  in  case  the  sd  premes  or 
any  pt  thof  shall  be  sold  in  conson  of  a  perpetual  rentchge, 
every  such  rentchge  shall  be  held  upon  the  like  trust  for 
sale,  and  otlier  trusts,  powers,  and  provons  (so  far  as  appli- 
cable) as  if  the  same  had  been  hereds  pchased  under  the 
power  hinbfe  contd." 
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forms  Lxv.,  lxvi.  (6)  :  Provd  always  that,  in  the  event  of 
any  leasehd  hereds  being  pchased  under  the  trust  or  power 
hinbfe  contd,  the  sd  trees  or  tree  shall  be  entled  to  be 
indemnified  to  the  fullest  extent  out  of  the  trust  este  for  the 
time  being  subjt  to  the  trusts  of  these  psnts,  and  the  rents 
and  income  thof,  in  respt  of  any  liability  incurred  by  them 
or  him  to  the  paymt  of  the  rents  and  the  pformce  of  the 
covts  and  condons  reserved  by  or  contd  in  the  lease  under 
wch  such  premes  are  held,  or  under  any  covts  entered  into 
by  the  sd  trees  or  tree  on  the  pchase  of  the  same  premes  or 
or  wise  in  relon  thto  (c). 

Lxxiv.  PnovD  ALWAYS  and  it  is  hby  agrd  that  the  sd  trees  Power  to 
or  tree  shall  at  any  time  at  the  request  in  writg  of  the  sd,  J^^I^^UI* 
huabd,  and,  wife,  or  the  survor  of  them,  lay  out  any  sum  not  Short  fom. 

exceedg  £ ,  arisg  from  the  sale  (wch  the  sd  trees  or  tree  Variations 

are  hby  authorized  to  effect),  of  any  pt  of  the  sd  trust  i^g,^ 
premes,  in  the  pchase  (d)  of  a  messe  with  suitable  outbldgs 
and  offices  and  other  appurts,  and  with  or  witht  gardens, 
pleasure  grounds,  and  land  to  be  held  thwith,  as  a  residce 
for  the  sd,  hxisbd,  and,  ivife,  or  the  survor  of  them,  such 
messe  and  premes  to  be  situate  in  England  or  Wales,  and 
to  be  either  freehd,  or  copyhd,  or  leasehd  held  for  a  term 


(A)  The  remarks  in  p.  48),  note,  as  to  the  leasing  powers,  especially  with  j^ ^ 
reference  to  the  Settled  Land  Acts,  are  for  the  most  part  applicable  to  this  povenoTor 
case.    If  the  purchase  of  land  is  in  actual  contemplation,  it  may  be  proper  land  to  be 
to  in3ert  more  detailed  and  special  powers  of  management,  leasing,  &c..  pnrehased. 
according  to  the  probable  requirements  of  the  case,  either  in  full  or  as  to  the 
leasing  and  other  powers  by  reference  to  the  Settled  Land  Acts ;  see  above 
forms  LXiii.  and  Lxx. 

(c)  See  as  to  this,  2  Dav.  Prec,  Part  I.,  p.  423,  note. 

(d)  Add,  if  desired,  "  and  any  further  sum  so  arisg  not  exceedg  Variations 
£ '  in  the  repairg,  decoratg  and  furnishg."    If  this  addition  is  ^^j^j^^^''* 

made,  add  at  the  end  of  the  clause,  **  And   IT   IS    HBY   ALSO   DECLD, 

that  any  furniture  or  moveable  chattels  pchased  by  the  sd 

trees  or  tree  under  the  power  hinbfe  contd,  shall  be  held  by 

them   or  him  upon   trust,  &c.,  as  in  Prec.  xn.,  p,   547, 

includg  the  trees  indemnity  clauses.'*     See  note  to  Precedents  xii., 
and  XIII.,  pp.  545  and  548. 
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of  wch  not  less  than  [50]  yrs  shall  he  unexpired  at  the  time 
of  pchase,  and  to  be  assured  to  the  sd  trees  or  tree,  their  or 
his  hrs,  exs,  ads,  and  assns,  as  the  case  may  require,  Upon 
TRUST,  during,  &c.,  trust  for  sale  and  trusts  of  proceeds  as  in 
precedg  form :  substitutg,  "  messe  and  premes,"  /or, 
*'  hereds  " :  And  the  sd  trees  or  tree  shall  until  such  sale 
permit  the  sd,  husbd,  and,  wife,  or  the  survor  of  them,  to 
occupy  such  messe  and  premes,  but  with  power  to  the  sd, 
husbd,  and,  wife,  and  the  survor  of  them  during  their,  his, 
and  her  lives  and  life,  and  afterwards  for  the  sd  trees  or  tree, 
to  demise  the  same  or  any  pt  thof  for  any  term  not  exceedg 
twenty-one  yrs,  to  take  effect  in  posson  or  within  six  calr 
months  from  the  date  of  the  lease  at  mck-rent,  the  rent 
reced  under  any  such  lease  to  be  pd  or  applied  in  the  same 
mner  as  the  income  arisg  from  the  proceeds  of  the  sale  of 
the  sd  messe  and  premes  wd  be  payable  or  applicable  if  the 
same  were  sold.  Proviso  for  indemnity  of  trees  in  respt  of 
leasehds  as  in  last  form. 

Agreement        LXXV.   AnD   IT    IS   HBY   AORD    AND    DECLD    that    if  the   sd, 

for  settle-  wife,  shall  at  the  time  of  the  sd  intd  marre  be,  or  if  at  any 
wlfe*8other  time  during  the  sd  intd  coverture,  she,  or  the  sd,  hushd,  in 
and  after-  j^gj,  right,  shall  become  by  devise,  bequest,  gift,  settlemt, 
property  descent,  representon,  transmission,  or  by  any  other  means 
^"''  (except  pchase  for  valuable  conson),  seised,  possed,  or  en  tied, 


As  to  00  ^B  ^^  ^^^  rarioas  points  arising  under  agreements  for  the  settlement 

agreements  of  the  wife's  other  and  after-acqaircd  property,  see  3  Day.  Prec,  pp.  194 
for  settle-    et  »eq, ;  Yaizey  on  Settlements,  pp.  230  et  wq.    The  clause  in  the  text  is 
ment  of       framed  so  as  to  avoid  as  far  as  may  be  the  questions  which  have  arisen  in 
fte  -  *^®  reported  cases.    The  following  are  the  points  which  seem  principally 

acquired      ^  require  notice. 

property.  1.  The  enforceability  of  a  covenant  by  a  man  to  settle  his  whole  future 
Bange  of  property,  if  expressed  in  general  terms  (apart  altogether  from  any  qaestion 
oovenaDt.  as  to  creditors)  is  very  doubtful ;  but  as  to  property  coming  under  any  mode 
of  acquisition  specially  referred  to,  it  would  be  divisible,  and  would  clearly 
be  enforced  :  He  Turcan,  40  Ch.  D.  5  ;  i2e  Clarke,  36  Ch.  D.  348  ;  Official 
Receiver  v.  Tailbyy  13  App.  Cas,  523.  No  case  of  this  kind  has  arisen  (as  is 
believed)  on  covenants  for  the  settlement  of  a  wife's  future  property  ;  and 
the  cases  (though  the  reasoning  in  them  might  seem  to  apply)  cannot,  it  is 
conceived,  be  regarded  as  throwing  doubt  on  the  effectiveness  of  such  cove- 
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of  or  to  {h)  any  real  or  psonal  ppty  (other  than  the  ppty  hby 
specifically  settled),  for  any  este  or  intt  whatsr  in  posson, 

nants,  which  would  be  a  serious  matter,  as  they  are  very  commonly  expressed 
in  sweeping  general  terms ;  but  the  form  in  the  text,  by  enumerating  spe- 
cifically the  yarious  modes  of  acquisition,  avoids  any  question.  The  covenant 
should  not  extend  to  property  acquired  by  purchase,  which  would  catch 
investments  of  the  wife's  savings,  and  would  be  generally  contrary  to  the 
intention. 

2.  Since  the  worus  '^  It  is  hby  agrd,  &C.,'*  biud  all  the  parties  to  the  Effect  of 
deed,  the  agreement  will  bind  the  husband  as  to  such  interest  (if  any)  as  he  covenant 
may  take  in  the  wife's  property  falling  within  the  covenant  The  materi-  J15Si,HL 
ality  of  this  is  much  lessened  by  the  Married  Women's  Property  Act,  1882  ; 

but  as  it  is  uncertain  what  the  outcome  may  be  of  the  decision  in  ffancock 
V.  Hancock,  38  Ch.  D.  78  (sec  p.  452,  note)  that  the  Act  does  not  make 
property  acquired  by  a  wife  her  separate  estate  for  all  purposes  where  the 
effect  would  be  to  alter  a  settlement  (s.  19),  it  seems  still  possible  for  the 

husband  to  acquire  rights.    For  this  reason  the  words,  **  or  the    sd, 

husbd,  in  her  right,"  should  still  be  inserted.  The  husband  will  be 
liable  in  damages  under  ss.  14  and  15  of  the  Act,  in  respect  of  the  wife's 
covenant,  as  her  ante-nuptial  contract,  to  the  extent  of  any  property  acquired 
by  him  from  or  through  her. 

3.  The  wife  will  be  bound  as  to  all  property  to  which  she  is  entitled  for  Bffect  as 
her  separate  use,  which  by  virtue  of  the  Married  Women's  Property  Act,  against 
1882,  includes  in  the  case  of  marriages  after  1882  all  her  property  existing  wife. 

or  future.  The  covenant  will  also  create  a  liability  enforceable  against  her 
to  the  extent  of  her  separate  property  in  the  same  manner  as  her  other 
ante-nuptial  contracts  under  ss.  13  and  16  of  the  same  Act.  As  to  the 
effect  of  the  intended  wife  being  an  infant,  see  the  note  to  Prec.  vi.,  in/ray 
p.  530. 

4.  Property  belonging  to  the  wife  for  her  separate  use  is  sometimes  As  to 
excepted  from  the  covenant ;  but  this  is  a  mistake,  as  the  object  of  the  property 
covenant  is  not  merely  to  exclude  the  husband,  but  also  to  protect  the  wife  beiongiDg 
against  marital  influence,  and  also  usually  to  provide  for  the  children  ;  and  ^  ^'*  ^°^ 
if  the  exception  is  extended,  as  it  logically  should  be,  to  property  made  ■*!*'**• 
separate  by  the  Act,  it  would  practically  annul  the  covenant.     It  has 

been  held,  however,  that  such  an  exception  will  not,  unless  so  expressed, 
extend  to  property  made  separate  by  the  Act :  He  Stonor,  24  Ch.  D,  195,  Be 
Whitaker,  34  Ch.  D.  227 ;  and  see  Be  Queade,  33  W.  B.  816,  Hancock  v. 
Hancock,  ubi  gvp, 

5.  The  covenant  is  usually  confined  to  property  accruing  to  the  wife  during  Danttion  of 
the  coverture  ;  and  would  unless  otherwise  expressed  be  held  to  be  so  con-  covenaDt-. 


(h)  If  it  is  desired  to  include  property  over  which  the  wife  may  have  an 
absolute  power  of  appointment  (which  would  otherwise  not  be  included,  see 

Vaizey,  p.  249),  insert  here,  "  or  empowered  absolutely  to  appt  or 

dispose  (orwise  than  by  will)  of '' ;  see  as  to  the  insertion  of  these 
words,  3  Dav.  Prec.  p.  214,  et  seq. 
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reversioiii  remr,  or  expectancy  (except  ppty  of  a  less  valae 

than  £ vestg  in  posson  before  or  during  the  sd  intd 

coverture  at  the  same  time  and  from  the  same  source,  and 
except  moveable  chattels  or  effects  of  househd,  domestic,  or 
psonal  use  or  omamt,  all  of  wch  excepted  ppty  it  is  hby 
decld  shall  be  and  remain  the  absolute  ppty  and  septe  este  of 
the  sd,  wife  (a),  and  except  also  {b)  an  anny  or  other  este  or 


As  to 

stamp 
duty 


Excep- 
tion as  to 
powers  of 
appoint- 
ment. 


Vaiiation 
as  to 

annaities, 
Ac,  where 
wife  does 
not  take 
first  life 
interest. 


fined,  if  the  wife  saryives ;  but  if  the  husband  survives,  would  be  construed 
as  extending  to  any  property  coming  to  him  from  the  wife  after  her  death, 
which  would  not  otherwise  be  caught  by  the  coTenant,  Fither  t.  Shirlry,  43 
Ch.  D.  290. 

6.  As  to  the  effect  of  the  wife's  bankruptcy,  see  p.  453,  note. 

7.  The  covenant  should  not  be  worded  as  comprising  property  belonging 
to  the  intended  wife  at  the  time  of  the  Mettlemunt,  as  ad  valorem  duty  would 
then  be  payable  on  any  such  property  known  to  be  in  existence,  but  by 
restricting  it  to  property  belonging  to  her  at  the  time  of  the  marriage^  or 
afterwards  accruing,  this  liability  is  avoided,  as  it  is  not  a  settlement  of  a 
''  definite  and  certain  "  sum.  An  extra  10«.  duty  is  in  any  case  payable  in 
respect  of  the  covenant. 

(a)  If  it  is  desired  to  exclude  property  over  which  the  wife  may  acquire  a 
general    power    of   appointment,    add    "  and  except  any  ppty  Wch 

is  or  shall  be  subjt  to  any  absolute  power  of  apptmt  vested 
in  the  sd,  ivife^  solely  or  jtly  with  the  sd,  husbd,  whether 
such  power  shall  be  exercised  or  not."  See  note  (b^  preceding 
page.    The  following  exception  may  also  possibly  be  sometimes  desirable  : 

**  and  except  also  any  ppty  as  to  wch  in  the  instrumt  under 
wch  it  is  acquired  by  the  sd,  wife,  an  intention  is  expd  that 
it  shall  be  exempt  from  this  psnt  covt,  or  from  any  covt  of  a 

like  nature  ** ;   see  as  to  this  Scholfield  v.  Spooner,  26  Ch.  D.  94. 

(i^)  In  the  exceptional  case  where  the  wife  does  not  take  the  first  life 
interest  in  her  own  property,  and  the  trusts  of  annuities,  &c.,  are  to  follow 
the  trusts  of  such  property,  omit  the  above  exception  of  annuities,  &c.,  and 
in  lieu  thereof  insert  in  the  trust  for  conversion  after  the  words,  *'  as  shall 

not  consist  of  moy,'*  the  words,  *'  or  of  an  anny  or  other  este 
or  intt  for  the  life  of  the  sd,  wife,  or  for  any  term  or  period 

determinable  on  her  death  "  ;  and  add  after  the  declaration  of  trust 
and  before  the  trustees'  indemnity  clause,  "  and  upon  trust  that  the 

sd  trees  or  tree  shall  pay  and  apply  any  such  anny  or  other 
este  or  intt  for  the  life  of  the  sd,  wife,  or  for  any  term  or 
period  determinable  on  her  death  as  afsd  to  the  pson  or 
psons  for  the  pposes  and  in  the  mner  to  whom  and  for  and 
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intt  for  the  life  of  the  sd,  wife,  or  for  any  term  or  period 
determinable  on  her  death,  wch  it  is  hby  decld  shall  belong 
to  the  sd,  wife,  for  her  septe  use,  and  so  that  dmring  the  sd 
intd  coverture  she  shall  not  have  power  to  anticipate  the 
same,  then  and  as  often  as  the  same  shall  happen  (c)  the  sd, 
wife,  togr  with  all  other  necy  pties  (if  any)  shall  forthwith 
at  the  expense  of  the  trust  este  assure  or  transfer  such  real 
and  psonal  ppty  to  the  sd  trees  or  tree,  their  or  his  hrs,  exs, 
ads,  and  assns  resply,  as  the  case  may  require,  upon  trust 
that  the  sd  trees  or  tree  shall,  with  the  consent  in  writg  of 
the  sd,  husd,  and,  wife,  or  the  survor  of  them,  and  after  the 
dece  of  such  survor  at  the  discron  of  the  sd  trees  or  tree, 
(but  as  to  reversionary  ppty  not  until  it  falls  into  posson, 
unless  it  shall  appear  to  the  sd  trees  or  tree  that  an  earlier 
sale  wd  be  beneficial),  sell,  call  in,  and  convert  into  moy 
such  pt  of  the  sd  ppty  as  shall  not  consist  of  moy.  And 
SHALL  stand  possed  of  the  moys  to  arise  from  such  sale, 
callg  in,  and  conversion,  and  of  such  pt  of  the  sd  ppty  as 
shall  consist  of  moy,  and  of  the  investmts  of  such  mo3rs 
resply,  and  of  the  income  of  the  same  sevl  moys  and 
investmts  resply,  and  of  the  net  income  of  the  sd  real  and 
psonal  ppty  until  the  sale,  conversion,  and  caUg  in  of  the 
same  resply,  upon  the  trusts,  and  subjt  to  the  powers  and 
provons  hinbfe  decld  and  contd  concemg  the  moys  to  arise 
from  the  sale  of  the  sd  sum  of  £ Stock,  or,  "the  sale, 

in  wch  the  income  of  the  sd  other  or  future  acquired  ppty  of 
the  sd,  wife,  the  trusts  whof  are  lastly  hinbfe  decld  wd  for 
the  time  being  be  payable  or  applicable." 

(p)  Where  brevity  is  desired,  the  following  may  be  substitated  for  the  gv^ 
Test  of  this  form  to  come  in  here  :  ''  all  such  real  and  psonal  ppty,  foiiD. 

except  as  afsd,  shall,  at  the  cost  of  the  trust  este,  be  forth- 
with assured  or  transferred  to  the  sd  trees  or  tree,  upon 
trusts  as  nearly  correspondg  with  the  trusts  hby  decld  of 

the  sd hby  settled,  or,  a$  the  case  may  be,  i.e.,  the  wife's 

ppty,  as  may  be,  and  so  that  such  real  ppty  shall  be  im- 
pressed with  a  trust  for  conversion  into  moy,  and  be  settled  as 

psonal  este."    Add  proviso  for  protection  of  trustees  as  in  full  form. 
K.E. — VOL.  II.  K   K 
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callg  in,  and  conversion  of  the  sd and  premes,"  hby 

settled,  or,  as  the  case  may  be,  i.e.,  the  w\Je%  jppty,  and  the 
investmts  representg  the  same,  and  the  income  thof  resply  {a) : 


(a)  Where  any  annual  or  gross  sum  is  payable  or  raisable  out  of  or 
chargeable  on  the  wife's  property,  say,  '*  but  not  SO  as  to  increase 

the  sd  anny  or  sum  of  £ *'  or,  "  but  not  so  as  to  increase 


Variation 
referring  to 
trusts  of 
husband's 
property. 


Variation 
providing 
for  wife's 
manying 
again. 


or  multiply  chges  or  powers  of  chging.'*     If  aU  the  property 

previously  settled  is  the  husband's,  and  the  trusts  are  in  the  usual  form 
giving  him  the  first  life  interest  and  the  ultimate  reversion  in  default  of 
issue,  the  trust  of  the  wife's  after-acquired  property  may  be  declared  by 
reference,  as' in  the  text,  with  the  following  variations: — "  Save  and 

except  that  the  sd,  wife,  shall  take  the  first  life  intt  witht 
power  of  anticipon  in  the  sd  trust  premes,  the  trusts  of  wch 
are  now  being  decld,  with  remr  to  the  sd,  hiisbd,  in  case  he 
shall  survive  her,  during  his  life,  and  that  in  case  there  shall 
be  no  child  of  the  sd  intd  marre,  who,  being  a  son,  shall 
attain  the  age  of  twenty-one  yrs,  or,  being  a  daur,  shall 
attain  that  age  or  marry,  [with  such  consent  as  afsd]  then 
subjt  and  witht  prejudice  to  the  trusts  and  powers  hinbfe 
decld  and  contd,  or  by  law  vested  in  the  sd  trees  or  tree  in 
favour  of  the  sd,  wife,  and,  husbd,  and  the  issue  of  the  sd 
intd  marre,  the  same  trust  premes  shall  be  held  In  tbust, 
&c.,  continue  trusts  of  wife's  ppty,  p.  468,  form  xl." 

The  trusts  are  sometimes  varied  so  as  to  make  provision  for  the  wife 
marrying  again.  The  following  are  alternative  variations  for  this  purpose 
to  be  introduced  at  this  point,  but  it  is  more  usual  to  provide  for  this  by  a 

separate  clause.  See  the  forms  Lxxvi.  to  LXXix.  below.  *'Save  only  and 

except  that  in  substiton  for  the  afsd  trusts  and  powers  for 
the  benefit  of  the  child,  chn,  and  other  issue  of  the  sd  intd 
marre,  there  shall  be  correspondg  provons  for  the  child, 
chn,  and  other  issue  of  the  sd,  icife,  by  her  sd  now  intd,  or 
any  subsequent  marine,'*  or,  *«  Save  only  and  except  that  in 
the  event  of  the  sd,  icife,  survivg  the  sd,  husbd,  and  maiTj'g 
again,  it  shall  be  lawful  for  her  by  any  deed  or  deeds  exted 
in  contemplon  of  such  subsequent  marre,  or  by  will  or  codl, 
exted  after  such  subsequent  marre,  to  direct  that  all  or  any 
pt  of  the  income  of  the  sd  other,  or  future-acquired  ppty  of 
the  sd,  wife,  hinbfe  agrd  to  be  settled,  or  of  the  trust  premes 
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PiiovD  ALWAYS  that  the  sd  trees  or  tree  shall  not  be  acctable  ?"^^" 
or  liable  in  respt  of  any  real  or  psonal  este  wch  may  become  tees*  in- 
subjt  to  the  agreemt  or  provon  lastly  hinbfe  contd,  unless  or  ^^'^'^^^y- 
until  the  same  shall  have  been  actually  assured,  pd,  or 
transferred  to  them  or  him,  nor  for  omittg  to  take  pcdgs  to 
get  in  the  same  real  or  psonal  este,  or  any  pt  thof. 

Lxxvi.  Provd  always,  and  it  is  hby  agrd  that  [if  there  Power  to 

shall  be  not  more  than chn  of  the  sd  intd  marre,  who,  husband 

being  sons  or  a  son,  shall  attain  the  age  of  twenty-one  yrs,  *°^  ^^^® 
or,  being  daurs  or  a  daur,  shall  attain  that  age  or  marry],  it  moiety  of 
shall  be  lawful  for  the  survor  of  them,  the  sd,  husbd,  and,  ^^^y' 
tvife,  at  any  time  or  times  after  the  death  of  the  other  of  on  a  future 
them,  and  either  in  contemplon  of  or  after  any  future  marre  ™"^®' 

0         1  -  ,,  ,,  ,,  .  Variations 

of  such  survor,  by  any  deed  or  deeds,  revocable  or  irre-  where  the 
vocable,  or  by  will  or  codl,  to  direct  or  appt  that  one  moiety  J^^ttled 
[such  portion  or  share  as  is  hinafter  mentd],  or  any  less  pt  depends  on 
of  the  trust  funds  and  ppty  hinbfe  settled  on  the  pt  of  such  of  ^children' 
survor  [inclusive,  in  the  case  of  the  sd,  wife,  of  any  ppty  <>*  *^«  P'*- 

Rent  mar' 

becomg  settled  by  virtue  of  the  agreemt  hinbfe  contd  for  nage  (6). 
the  settlemt  of  her  other  or  future-acquired  ppty],  shall  from 
and  after  the  dece  of  the  sd  survor  be  withdrawn  wholly  or 
partially,  as  the  case  may  be,  from  the  operon  of  this  psnt 
settlemt,  and  be  held  upon  such  trusts  as  shall  be  decld  by 
such  apptmt  for  the  benefit  of  the  after-taken  husbd  or  wife 

representg  the  same,  shall  be  pd  to  her  after-taken  husbd,  in 
case  he  shall  survive  her,  during  his  life,  or  any  less  period, 
and  subjt  to  any  restrons  or  condons  she  may  think  fit,  and 
by  the  same,  or  any  other  deed  or  deeds,  will  or  codl,  to 
appt  and  declare  any  trusts  concemg  any  pt  or  pts  not 
exceedg  in  value  at  the  time  of  such  apptmt  takg  effect  one 
[moiety]  of  the  capital  of  such  last-mentd  ppty  and  premes 
in  favour  of  the  child,  chn,  or  issue  of  such  future  marre." 

(b)  If  the  child  taking  the  family  estate  is  excluded  from  the  benefit  of 
the  present  settlement,  as  in  form  xxxii.,  the  references  in  this  form  to 
children  of  the  present  marriage  should  be  modified  to  meet  the  particular 
circumstances. 

As  to  the  reasons  for  making  this  power  exercisable  only  after  the  death 
of  tb«  husband  or  wifCf  see  34  Sol.  J.,  p.  40. 

K  K  2 
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callg  in,  and  conversion  of  the  sd and  premes/'  hby 

settled,  or^  a»  the  ca9e  may  be,  i.e.,  the  wife*$  ppty,  and  the 
investrats  representg  the  same,  and  the  income  thof  resplj  (a) : 


Yariatioii 
referring  to 
trusts  of 
husband's 
property. 


Variation 
proTiding 
for  wife's 
marrying 
again. 


(a)  Where  any  annual  or  gross  sum  is  payable  or  raisable  out  of  or 
chargeable  on  the  wife's  property,  say,  '^  but  not  SO  as  to  increase 

the  sd  anny  or  sum  of  £ "  or,  "but  not  so  as  to  increase 

or  multiply  chges  or  powers  of  chging/'  If  all  the  property 
previously  settled  is  the  husband's,  and  the  trusts  are  in  the  usual  form 
giving  him  the  first  life  interest  and  the  ultimate  reversion  in  default  of 
issue,  the  trust  of  the  wife's  after-acquired  property  may  be  declared  by 
reference,  as  in  the  text,  with  the  following  variations: — "  Save   and 

except  that  the  sd,  ivife,  shall  take  the  first  life  iutt  witht 
power  of  anticipon  in  the  sd  trust  premes,  the  trusts  of  wch 
are  now  being  decld,  with  remr  to  the  sd,  husbd,  in  case  he 
shall  survive  her,  during  his  life,  and  that  in  case  there  shall 
be  no  child  of  the  sd  intd  marre,  who,  being  a  son,  shall 
attain  the  age  of  twenty-one  yrs,  or,  being  a  daur,  shall 
attain  that  age  or  marry,  [with  such  consent  as  afsd]  then 
subjt  and  witht  prejudice  to  the  trusts  and  powers  hinbfe 
decld  and  contd,  or  by  law  vested  in  the  sd  trees  or  tree  in 
favour  of  the  sd,  wife,  and,  husbd,  and  the  issue  of  the  sd 
intd  marre,  the  same  tiiist  premes  shall  be  held  In  trust, 
&c.,  continue  trusts  of  wife's  ppty,  p.  468, /orm  xl." 

The  trusts  are  sometimes  varied  so  as  to  make  provision  for  the  wife 
marrying  again.  The  following  are  alternative  variations  for  this  purpose 
to  be  introduced  at  this  point,  but  it  is  more  usual  to  provide  for  this  by  a 

separate  clause.  See  the  forms  Lxxvi.  to  Lxxix.  below.  ''Save  only  and 

except  that  in  substiton  for  the  afsd  trusts  and  powers  for 
the  benefit  of  the  child,  chn,  and  other  issue  of  the  sd  intd 
marre,  there  shall  be  correspondg  provons  for  the  child, 
chn,  and  other  issue  of  the  sd,  wife,  by  her  sd  now  intd,  or 
any  subsequent  marre,**  or,  **  Save  only  and  except  that  in 
the  event  of  the  sd,  wife,  survivg  the  sd,  husbd,  and  marryg 
again,  it  shall  be  lawful  for  her  by  any  deed  or  deeds  exted 
in  contemplon  of  such  subsequent  marre,  or  by  will  or  codl, 
exted  after  such  subsequent  marre,  to  direct  that  all  or  any 
pt  of  the  income  of  the  sd  other,  or  future-acquired  ppty  of 
the  sd,  wife,  hinbfe  agrd  to  be  settled,  or  of  the  trust  premes 
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Pjrovd  always  that  the  sd  trees  or  tree  shall  not  be  acctable  fro^n«on 

1 .   ,  ,  for  inis- 

or  liable  in  respt  of  any  real  or  psonal  este  wch  may  become  tees*  in- 
subjt  to  the  agreemt  or  provon  lastly  hinbfe  contd,  unless  or  ^^^'^^^y- 
until  the  same  shall  have  been  actually  assured,  pd,  or 
transferred  to  them  or  him,  nor  for  omittg  to  take  pcdgs  to 
get  in  the  same  real  or  psonal  este,  or  any  pt  thof. 

Lxxvi.  Provd  always,  and  it  is  hby  agrd  that  [if  there  Power  to 

shall  be  not  more  than chn  of  the  sd  intd  marre,  who,  husband 

being  sons  or  a  son,  shall  attain  the  age  of  twenty-one  yrs,  *"^  '^^ 
or,  being  daurs  or  a  daur,  shall  attain  that  age  or  marry],  it  moiety  of 
shall  be  lawful  for  the  survor  of  them,  the  sd,  husbd,  and,  ^ **'?®'' 

,j,  .  f  >  >  I  property 

'ivtfe^  at  any  time  or  times  after  the  death  of  the  other  of  on  a  future 
them,  and  either  in  contemplon  of  or  after  any  future  marre  ™"'"*5** 

•  -  Variations 

of  such  survor,  by  any  deed  or  deeds,  revocable  or  irre-  where  the 
vocable,  or  by  will  or  codl,  to  direct  or  appt  that  one  moiety  ^e  Mttled 
[such  portion  or  share  as  is  hinafter  mentd],  or  any  less  pt  depends  on 
of  the  trust  funds  and  ppty  hinbfe  settled  on  the  pt  of  such  of^chSdren 
survor  [inclusive,  in  the  case  of  the  sd,  wife,  of  any  ppty  ^^  *1»«  P^e- 
becomg  settled  by  virtue  of  the  agreemt  hinbfe  contd  for  nage  (6). 
the  settlerat  of  her  other  or  future-acquired  ppty],  shall  from 
and  after  the  dece  of  the  sd  survor  be  withdrawn  wholly  or 
partially,  as  the  case  may  be,  from  the  operon  of  this  psnt 
settlemt,  and  be  held  upon  such  trusts  as  shall  be  decld  by 
such  apptmt  for  the  benefit  of  the  after-taken  husbd  or  wife 

representg  the  same,  shall  be  pd  to  her  after-taken  husbd,  in 
case  he  shall  survive  her,  during  his  life,  or  any  less  period, 
and  subjt  to  any  restrons  or  condons  she  may  think  fit,  and 
by  the  same,  or  any  other  deed  or  deeds,  will  or  codl,  to 
appt  and  declare  any  trusts  concemg  any  pt  or  pts  not 
exceedg  in  value  at  the  time  of  such  apptmt  takg  effect  one 
[moiety]  of  the  capital  of  sttch  last-mentd  ppty  and  premes 
in  favour  of  the  child,  chn,  or  issue  of  such  future  marre." 

(b)  If  the  child  taking  the  family  estate  is  excluded  from  the  benefit  of 
the  present  settlement,  as  in  form  zxxii.,  the  references  in  this  form  to 
children  of  the  present  marriage  should  be  modified  to  meet  the  particular 
circumstances. 

As  to  the  reasons  for  making  this  power  exercisable  only  af  teT  the  death 
of  thA  husband  or  wife,  see  34  Sol.  J.,  p.  40. 

K  K  2 
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pt  of  the  income  thof  for  the  after-taken  husbd  of  the  Bd, 
wifcy  in  case  he  shall  soryive  her  during  his  life,  or  any  less 
period,  and  subjt  to  any  condons  or  restrons  wch  she  may 
think  fit,  and,  subjt  to  the  intt  (if  any)  so  given  to  such  after* 
taken  husbd,  in  trust  for  all  or  any  of  the  chn  or  remoter 
issue  of  the  sd,  trt/e,  by  any  such  subsequent  marre,  such 
remoter  issue  to  be  bom,  and  take  vested  intts  in  the  life- 
time of  the  sd,  wife^  or  within  twenty-one  yrs  after  her  dece, 
at  such  ages  or  times,  age  or  time  (not  beiug  earlier  as  to 
any  object  of  this  power  than  his  or  her  age  of  twenty- 
one  yrs  or  day  of  marre),  in  such  shares  if  more  than  one, 
and  in  such  manner  as  she,  the  sd,  mfe^  shall  by  such  apptmt 
direct.  Add  the  three  provoes  at  the  end  of  the  last  form. 
General  Lxxviu.  Pbovd  ALWAYS,  and  it  is  hby  agrd,  that  in  case 

wife  to       the  sd,  wife,  shall  survive  the  sd,  husbd,  and  there  shall  be 
wi^dnw    jjq|.  more  tiian  qj^^  child  of  the  sd  intd  marre,  or  not  more 

part  of  ,  '         . 

fands  from  than  one  such  child  who  shall  attain  a  vested  intt  in  the  sd 
if  Do^ddld  ^^us^  premes  under  the  trusts  hinbfe  decld,  it  shall  be  lawful 
ur  only  for  the  sd,  tvife,  at  any  time  after  the  dece  of  the  sd,  husbd, 
"""^  ^*^-  but  subjt  and  witht  prejudice  to  any  irrevocable  apptmt 
made  under  the  power  [either  of  the  powers]  hinbfe  contd 
of  makg  apptmts  in  favour  of  the  issue  of  the  sd  intd  marre, 
by  any  deed  or  deeds,  revocable  or  irrevocable,  or  by  will  or 
codl  expressly  referrg  to  this  power  or  the  ppty  subjt  thto  (b), 
to  appt  any  pt  of  the  sd  trust  funds  and  ppty  hby  settled  on 
her  pt  [inclusive  of  any  ppty  becomg  settled  by  virtue  of  the 
agreemt  hinbfe  contd  for  the  settlemt  of  her  other  and  future 
acquired  ppty],  not  exceedg  [one  moiety]  thof,  to  be  trans- 
ferred to  any  pson  or  psons  whomsr,  and  in  such  mner, 
and  in  trust  for  such  pson  or  psons,  and  for  such  pposes  in 
all  respts  as  the  sd,  wife,  shall  think  fit  (c) :  Add  the  three 
provos  at  the  end  offomi  lxxvi. 


(a)  See  last  page,  note. 

(J)  That  this  is  an  effectual  restriction,  see  Phillips  v.  Cayley^  43  Ch.  D. 
222. 
(e)  This  may  be  varied  according  to  the  number  of  children,  as  in  form 

LXXVI. 
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Lxxix.  Provd  always,  and  it  is  hby  agrd  that  notwg  any-  ^<>^®'  ^ 
thing  hinbfe  contd,  it  shall  be  lawful  for  the  sd,  wife,  [by  to  appoint 
any  deed  exted  prior  to,  and  in  contemplon  of  any  marre,  J^^*^*** 
or]  by  will  or  codl,  to  appt  unto  or  for  the  benefit  of  any  suryiring 
husbd  who  may  survive  her  (e),  an  intt  for  the  life  of  such  ^^^ 
husbd,  or  any  less  intt  in  the  sd  trust  funds  and  ppty  hby 
settled  on  her  pt  [inclusive  of  any  ppty  becomg  settled  by 
virtue  of  the  agreemt  hinbfe  contd  for  the  settlemt  of  her 
other  and  future-acquired  ppty],  or   in  any  pt  thof,   to 
commence  from  the  dece  of  the  sd,  wife,  and  subjt  to  such 
Condons  and  restrons  as  she  may  think  fit,  and  that  in  the 
event  of  any  such  apptmt  being  made,  the  intt  in  the  sd 
trust  premes  wch  shall  be  so  appted  unto  or  for  the  benefit 
of  such  survivg  husbd,  shall  take  efiect  in  precedce  of  and      • 
priority  over  the  trusts  and  provons  hinbfe  decld  and  contd 
of  and  concerng  the  sd  trust  premes  after  the  dece  of  the 
sd,  wife. 

Lxxx.  Provd  always,  and  it  is  hby  agrd,  that  in    case  Power  to 
any  preferential  right  to  take  or  subscribe  for  any  new  or  ^^Jf^^* 
other  shares  or  stock  in  any  railway  or  other  Co  shall  be  preferen- 
offered  to  the  sd  trees  or  tree,  as  holdg  any  shares  or  stock  to  take 
in  such  Co  for  the  time  being  subjt  to  the  trusts  of  these  !*^^  ^ 
psnts,  it  shall  be  lawful  for  the  sd  trees  or  tree,  in  their  tenant  for 
or  his  discron,  to  renounce  or  to  relinquish  the  benefit  of  ^®^-^^' 
such  preferential  right  either  absolutely,  or  in  favour  of  the 
pson  for  the  time  being  entled  to  the  income  of  the  sd  tiiist 
premes,  to  the  intent  that  such  pson  may  have  the  benefit 
thof,  or  orwise  to  subscribe  for  such  new  or  other  shares  or 
stock,  or  any  pt  thof,  and  to  dispose  of  or  transfer  the 
same,  or  the  title  thto,  and  every  premium  or  profit  ai*isg 
thfrom  shall  be  held  and  applied  by  the  sd  trees  or  tree  as 
if  the  same  were  income  arisg  from  the  sd  trust  premes. 


(<f)  See  p.  501,  note. 

(0)  As  to  the  effect  of  divorce  after  exercising  snch  a  power  as  this,  see 
Bullmorc  v.  Wynter,  22  Ch.  D.  619,  JU  Morrieiim,  40  Ch.  D.  30. 
(/)  This  is  often  a  useful  power. 
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fo7nSSg       I'XXxi.  PiiovD  ALWAYS,  and  it  is  hby  agrd  that  the  sd  trees 
costs  of       or  tree  shall  with  all  convenient  speed  raise  by  the  sale  of 

&c.  {a^T  '  ^  suffit  pt  of  the  sd ,  and  pay  [the  costs  of  the  marre 

outfit  of  the  sd,  wife,  and  the  expses  connected  thwith,  and  J 
the  costs  and  expses  of  the  negotion,  |)reparon,  and  exon 
by  all  pties  of  these  psnts  [and  of  the  indre  of  even  date 
hwith,  and  the  deed  poll,  bearg  date  the  day  before  the 
date  hrof,  hinbfe  resply  recited  or  referred  to]. 
Claue  Lxxxn.  Provd  ALWAYS  and  it  is  hby  agrd  [and  the  sd, 

infant  wife  husbd,  doth  hby  covt  with  the  sd,  trees,  their  exs,  ads,  and 

tion  to  con-  ^^^^1  ^^^^  *li®  sd,  wife,  shall  upon  attaiug  the  age  of 
firm  settle-  twenty-one  yrs,  or  at  any  time  thrafler  upon  the  request  in 
""*"  >  writg  of  the  sd  ti*ees  or  tree,  or  any  x^son  intted  in  the  sd 
trust  premes,  exte  and  do,  at  the  expse  of  the  trust  este,  all 
such  deeds,  instrumts,  acts,  and  things  as  may  be  necy  or 
pper  for  effectually  confirmg  the  settlemt  intd  to  be  hby 
made,  and  vestg  in  or  transferrg  to  the  sd  trees  or  tree  the 

sd and  premes  intd  to  be  hby  settled,  and  all  other 

ppty  intd  to  be  hby  settled  by  the  sd,  wife,  wch  wd  be  bound 
by  the  agi*eemts  and  provons  hinbfe  contd  if  the  sd,  wife, 
had  now  attained  the  age  of  twenty-one  yrs,  and  in  the  event 
of  the  refusal  or  neglect  of  the  sd,  wife,  so  to  do  upon  such 
request  as  afsd,  she  shall  thenceforth  be  deprived  of  all 
benefit  hrunder,  and  the  income  and  capital  of  the  sd  trust 
premes  hby  settled  or  agrd  to  be  settled  by  the  sd,  huabd, 
[and,  father  ofhu$hd  or  wife,  or  as  the  case  may  be"]  shall  be 


Costs  of  C^)  Unless  otheni^'ise  arranged,  the  costs  of  the  settlement  are  according 

settlement,  to  usage  payable  bj  the  husband,  whether  the  wife  is  of  age  or  an  infant 
(see  Helpt  t.  Clayton,  17  C.  B.  N.  S.  553).  It  has  been  doubted  whether 
the  huslMnd's  liability  may  not  be  altered  by  the  provisions  of  the  Married 
Women*s  Property  Act,  1882,  s.  14,  as  to  his  liability  for  the  wife's  ante- 
nuptial debts,  see  De  Stacjfoole  t.  De  Sta^oole,  37  Ch.  D.  139  ;  as  to  the 
wife's  liability,  see  s.  13.  If  any  question  is  likely  to  arise  or  it  is  desired  to 
reliere  the  husband,  the  insertion  of  the  above  clause  may  be  expedient. 

(Jf)  See  note  to  Prec.  VI.,  p.  530.  This  clause  must  of  course  be  adapted 
to  the  provisions  of  the  particular  settlement.  See  also  a  form  of  covenant 
by  the  husband  that  the  wife  shall  make  a  settlement  on  attaining  twenty- 
one,  p.  531,  note. 
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held  upon  the  trusts  and  for  the  pposes  upon  and  for  wch 
the  same  wd  for  the  time  being  be  held  if  the  sd,  wife^  were 
then  dead  [witht  hayg  exercised  any  genl  power  of  apptmt 
over  any  of  the  trust  premes  hby  settled  or  agrd  to  be 
settled  as  last  afsd  hinbfe  given  to  her  the  sd,  v>ife\, 

Lxxxni.  Provd  always,  and  it  is  hby  agrd  that  it  shall  Power  for 
be  lawful  for  the  sd  trees  or  tree  to  determine  whether  any  getUe 
moy  shall  for  the  pposes  of  diese  psnts  be  considered  as  2««*i<»n»i 
capital  or  income,  and  out  of  what  pt  of  the  sd  trust  premes, 
and  whether  out  of  income  or  capital,  any  expses  or  out- 
goings shall  or  ought  to  be  borne,  and  also  to  apportion  as 
they  or  he  shall  think  fit  any  funds  subjt  to  different  trusts 
wch    may   have    become   blended :    And  to   determine  all 
questions  and   matters  of  doubt   arisg  in  the  exon  of  the 
trusts  of  these  psnts,  and  that  every  such  determon,  whether 
made  upon  a  question  actually  raised  or  implied  in  the  acts 
and  pcdgs  of  the  sd  trees  or  tree  shall  be  conclusive,  and 
bind  all  psons  intted  under  these  psnts :  [And  the  sd  trees  to  compro- 
or  tree  shall  also  have  full  power  to  settle  all  accts  and  to  ^^  "f***® 

'  accounts, 

compromise,  compound,  abandon,  or  refer  to  arbitron,  any  &c 
actions,  pcdgs,  disputes,  claims,  demands,  and  things  relatg 
to  the  trust  premes,  and  to  accept  any  secy  real  or  psonal 
for  any  debts  or  any  ppty  claimed,  and  to  exte  and  enter 
into  reles,  agi'eemts,  and  other  instrumts,  and  to  do  all 
other  things  pper  for  any  such  ppose,  witht  being  respon- 
sible for  loss  occasioned  thby  (c)]. 

Lxxxiv.  Provd  always,  and  it  is  hby  agrd  that  the  sd  Special 
trees  or  tree  shall  have  full  powers  of  settlg  and  approvg  all  ^^^^ 
accts,  and  executg  and  doing  all  reles  and  things  relatg  to  to  settle 
the  trust  premes  as  fully  and  effectually  as  if  they  or  he  1^^^  to 
were  absolute  owners  or  owner  and  so  as  effectually  and  r«vc«ioii- 

_^ ai7  inte- 
rest ((2). 

(r)  The  Conv.  Act,  1881,  s.  37,  gives  to  two  or  more  trastees  stcting  g^atutorr 
tfjgether,  or  a  sole  acting  trustee  where  a  sole  trustee  is  authorised  to  execute  powers  of 
the  trusts,  large  powers  (unless  a  contrary  intention  is  expressed  or  indicated),  settling 
similar  to  those  in  this  bracket,  which  might  therefore  be  omitted.  accounts, 

{d)  This  clause  would  sometimes  be  useful  in  a  settlement  of  a  reversion  ; 
and  its  provisions  are  only  partially  covered  by  the  statutory  provisions 
referred  to  in  the  last  note. 
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completely  to  dischge  and  exonerate  all  acctable  pties  from 
all  liability  in  respt  of  any  matters  coming  within  the  scope 
of  any  such  rele :  And  the  sd  trees  or  tree  may  agree  or 
ascertain  the  share  (origl  and  accrug)  and  premes  hinbfe 
assnedi  or  any  pt  or  pts  thof,  at  such  amt  or  value  as  they 
or  he  shall  think  fit,  and  may  accept  in  or  towards  satisfon 
thof  at  the  market  or  current  value,  or  upon  any  valuon  or 
estimate  of  value  wch  they  or  he  shall  think  fit,  any  stocks, 
funds,  shares,  or  sees,  whether  of  the  description  hinbfe 
authorised  to  be  taken  as  investmts  or  not,  and  may  allow 
any  dedbns  for  duty,  expses,  or  on  any  other  acct  whatsr 
wch  may  be  deemed  pper  or  reasble  (whether  the  allowce 
thof  can  be  legally  required  or  claimed  or  not) :  And  further 
that  the  sd  trees  or  tree  shall  not  be  under  any  obligon  to 
require  the  callg  in  or  re-investment  of  any  portion  of  the 
premes  held  upon  the  trusts  of  the  sd  settlemt  of,  &c.,  or  of 
the  sd  will  of  the  sd  X.  resply,  wch  is  not  or  shall  not  be  in 
an  authorised  state  of  investmt  accdg  to  the  trusts  applicable 
thto  resply,  unless  requested  so  to  do  in  writg  by  the  sd, 
husbd,  and,  wife,  or  the  survor  of  them,  and  shall  not  be 
liable  for  any  loss  wch  may  be  incurred  by  the  omission  so 
to  do,  it  being  hby  decld  that  in  order  to  obviate  any  ques- 
tion in  this  respt  the  sd,  hvsbdy  and,  wife,  hby  exply  approve 
of  and  adopt  the  psnt  mode  of  investment  of  the  sd  premes 
held  upon  the  trusts  of  the  same  settlemt  and  will  resply  as 
specified  in  the  sd  schdle  to  these  psnts  (a). 

Lxxxv.  Provd  always,  and  it  is  hby  agrd  that  if  any 
hereds  or  share  or  shares  of  hereds  devised  by  the  sd  will 
in  trust  for  sale  as  afsd,  of  wch  the  proceeds  of  sale  or  any 
pt  thof  wd  become  subjt  to  the  trusts  of  these  psnts,  shall  be 
retained  by  the  trees  or  tree  of  the  sd  wUl  unsold,  and  shall 
a  tnut  for  in  lieu  of  being  sold  be  conveyed  or  assured  by  such  trees 

sale. 


Special 
power  to 
trustees 
to  accept 
land  in 
lien  of 
money  to 
arise  under 


Astostipu-      00  ^  stipolatioii  of  this  kind  for  condoning  breaches  of  trust  might  not 

lation  con-  be  upheld  if  there  were  reason  for  supposing  that  it  was  obtained  by  undue 

doning        influence  ;  see  Hamilton  t.  MoJiun,  1  P.  W.  118.    It  is  sometimes  desirable 

breaches      ^q  obtain  a  formal  release  of  past  breaches  of  trust  by  a  separate  deed, 
of  trast. 
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or  tree  to  and  among  the  psons  entled  under  the  sd  will, 
whether  by  way  of  parton  or  in  undivided  shares,  and 
whether  or  not  ehged  with  any  sum  for  equality  of  parton 
or  orwise,  it  shall  be  lawful  for  the  sd  trees  or  tree  of  these 
psnts  to  take  and  accept  such  convce  or  assurce  (as  regards 
the  share  of  the  sd,  settlor),  in  satisfon  of  the  moys  to  arise 
under  such  trust  for  sale  as  afsd,  wch  wd  be  subjt  to  the 
trusts  of  these  psnts  or  any  pt  thof :  And  in  such  case  the 
hereds  or  share  of  hereds  wch  shall  be  so  conveyed  or 
assured  to  the  sd  trees  or  tree  of  these  psnts  shall  be  held 
by  them  or  him  {b)  upon  trust,  with  the  consent  in  writg  of 
the  sd,  husbdf  and,  wife,  or  the  survor  of  them,  and  after 
the  dece  of  such  survor  at  discron  to  sell  the  same,  or  in 
the  case  of  any  undivided  share  or  ^shares  to  concur  with 
the  owners  or  owner  of,  or  psons  or  pson  havg  power  in 
that  behalf  over  or  in  relon  to  any  other  share  or  shares  in 
sellg  the  same,  and  the  sd  trees  or  tree  shall,  out  of  the 
moys  arisg  from  any  such  sale,  pay  the  costs  of  such  sale 
or  orwise  incurred  in  respt  of  the  premes,  and  shall  hold  the 
residue  of  such  moys  and  the  investmts  thof,  and  the  rents 
and  profits  of  such  hereds  or  share  or  shares  thof  until  sale 
upon  the  trusts,  and  subjt  to  the  powers  and  provons  hinbfe 
decld  and  contd  concerng  the  moys  (arisg  under  the  afsd 
tinist  for  sale)  hby  settled,  and  the  investmts  and  income 
thof  resply,  or  such  of  the  sd  trusts,  powers,  and  provons  as 
shall  be  subsistg  or  capable  of  taking  effect.  Powers  to 
trees  of  vianageint,  leasing,  dec,  until  sale,  pp.  484  to  490, 
mutatis  mutandis. 

Lxxxvi.  Provd  always,  and  it  is  hby  agrd  that  the  rect  of  TrusteeB* 
the  sd  trees  or  tree  for  the  pchase-moys  of  any  ppty  hby  JJ[^V) 


(Jf)  If  land  i8  settled  in  trust  for  sale  by  the  same  deed,  the  form  may  Variation 

proceed  as  foUows, "  upon  the  trusts  and  subjt  to  the  powers  and  ^^^^  ^^ 
provons  hinbfe  decld  and  contd  concerng  the  hereds  hby  trust  for 
assured  or  such  of  the  sd  trusts,  powers,  and  provons  as  ^«- 
shall  be  subsistg  or  capable  of  taking  effect.'' 

(e)  The  Receipt  Clause,  the  Power  to  Appoint  New  Trustees,  and  the  As  to  the 

Trustees    Indemnity  and    Reimbursement    Clauses    may  be  and    almost  trustee 

clauses. 
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directed  or  authorised  to  be  sold,  or  for  any  other  moys, 
stocks,  funds,  shares,  sees,  or  investrnts,  pd,  delivered,  or 
transferred  to  them  or  him  by  virtue  of  these  psnts,  or  in 
the  exon  of  the  trusts  or  powers  hrof,  shall  efiFectually 
dischge  the  pson  or  psons  paying,  deliverg,  or  transferrg 
the  same  thfrom,  and  from  being  bound  to  see  to  the  appli- 
con,  or  being  answerable  for  the  loss  or  misapplicon  thof. 
Power  to  Lxxxvii,  Provd  ALWAYS,  and  it  is  hby  agrd  that  if,  and 
new^trus-  SO  often  as,  the  sd  trees  hby  constituted,  or  any  of  them,  or 
*•*■  (*)•  any  tree  or  trees  appted  under  this  psnt  power,  or  by  any 
court,  shall  die  or  remain  out  of  the  United  Kingdom  for 
more  than  twelve  calr  months,  or  desii'e  to  be  dischged 
from,  or  refuse  or  become  unfit  or  incapable  to  act  in  the 
trusts  of  these  psnts,  it  shall  be  lawful  for  the  sd,  husbd, 
and,  tvi/e,  or  the  survor  of  them,  and  after  the  death  of  such 
survor  for  the  survivg  or  continug  trees  or  tree  for  the  time 
being  (and  for  this  ppose  any  retirg  or  refusg  tree  shall,  if 
willing  to  act  in  the  exercise  of  this  power,  be  considered  a 
continug  tree),  or  for  the  psonal  reprives  or  reprive  of  the 
last  survivg  or  continug  tree,  to  appt  a  new  tree  or  trees  in 
the  place  of  the  tree  or  trees  so  dying  or  remaing  out  of  the 
United  Kingdom  or  desirg  to  be   dischged,  or  refusg  or 


invariably  are  omitted  in  reliance  on  recent  enactments  ;  see  as  to  the 
Receipt  Claase,  the  Conv.  Act,  1881,  s.  36  (re-enacting  in  an  improyed  form 
the  repealed  enactment,  28  k,  24  Vic.,  c.  145,  s.  29,  and  practically  super- 
seding, as  to  trustees,  22  &  23  Vic,  c.  35,  s.  28),  which  makes  the  receipt  of 
any  trustees  or  trustee  a  sufficient  discharge  for  any  money,  securities 
(including  stocks,  funds,  and  shares,  see  s.  2),  or  other  personal  property  or 
effects  payable,  transferable,  or  deliverable  to  them  or  him  under  any  trust 
or  power  ;  as  to  the  Power  to  Appoint  New  Trusteed,  the  Con  v.  Act,  1881,  ss. 
31,  32,  and  34  (substitutetl  for  the  repealed  enactment,  23  k.  24  Vic,  c.  145, 
s.  27  ;  see  next  page,  note)  ;  and  as  to  the  Indemnity  and  Beimbnrsement 
Clauses,  22  &  23  Vic,  c.  35,  s.  SI  (as  to  which,  see  3  Dav.  Prec,  p.  246),  and 
i/t/'ra,  p.  510,  note  (ft).  But  a  short  clause  or  clauses  modifying  or  sup- 
plementing the  statutory  provisions  will  generally  be  required,  see  pp.  509, 
511,  forms  Lxxxviii.  and  xci.  It  may  occasionally  be  proper  to  insert  the 
full  clauses  when  the  trust  property  is  situate  abroad,  where  there  may 
be  no  enactments  corresponding  to  those  above  referred  to. 
(a)  See  last  note,  and  next  page,  note  (ft). 
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becomg  unfit  or  incapable  to  act  as  afsd :  And  upon  every 

such  apptmt  the   number    of  trees   may  be  increased   or 

diminished,  but  not  to  less  than  two,  and  upon  every  such 

apptmt  the  trust  ppty  shall,  as  soon  as  circes  will  admit,  be 

transferred  to  or  vested  in  the  trees  or  tree  for  the  time 

being,  but  every  new  tree  may,  as  well  before  as  after  the 

trust  ppty  shall  have  been  so  transferred,  or  vested,  exte  all 

the  trusts  and  powers  of  these  psnts  in  the  same  mner  as  if 

he  had  been  hby  constituted  a  tree. 

Lxxxvin.  And  it  is  hby  agrd  and  decld  that  the  power  CUnae 

of  apptg  new  trees  of  these  psnts  shall  be  vested  in  the  sd,  mental  to 

hmbd,  and,  wife,  during  their  jt  lives,  and  the  survor  of^*"**^^ 

them  during  his  or  her  life  (c).  of  appoint- 

ing new 

tmstees 

(6). 
(J)  The  power  In  the  Conv.  Act,  138 1,  s.  31,  provides  for  the  case  of  a  g^j^ta^ry 
trastee  dying,  remaining  oat  of  the  kingdom  for  twelve  months  (which  was  power  of 
not  provided  for  bj  the  repealed  claase,  23  &  24  Vic,  c.  145,  s.  27),  desiring  appointing 
to  be  discharged,  refusing  or  becoming  unfit  or  incapable  ;  and  the  power  is  i^e^  trus- 
given  to  the  person  or  persons  nominated  for  the  purpose  by  the  settlement,  ****• 
or  if  there  is  no  such  person,  or  no  such  person  able  and  willing  to  act,  then 
to  the  surviving  or  continuing  trustees  or  trustee  or  the  pergonal  represen- 
tatives  of  the  last  surviving  or  continuing  trustee  (which  includes  a  refusing 
or  retiring  trustee  if  willing  to  act,  sub-s.  6).    Power  is  given  by  sub-ss.  2  and 
3  to  increase  or  reduce  the  number,  but  not  in  general  to  less  than  two. 
The  Act  also  by  s.  32  enables  a  trustee  with  the  consent  of  his  co-trustees 
and  such  other  person,  if  any,  as  is  empowered  to  appoint  tnistees,  to  be 
discharged  without  any  new  trustee  being  appointed  in  his  place  ;  and  by  s. 
34,  enables  the  trust  estate  (with  certain  exceptions)  to  be  vested  on  an 
appointment  of  new  trustees  by  the  declaration  of  the  appointor  without  a 
conveyance.    The  Conv.  Act,  1882,  s.  5,  gives  power,  on  an  appointment  of 
new  trustees,  to  appoint  separate  sets  of  trustees  for  different  parts  of  the 
property  held  on  distinct  trusts ;  a  useful  power  under  wills,  but  not  often 
required  under  settlements.    As  to  various  points  arising  under  these  enact- 
ments, see  Vol.  I.,  APPOINTMENTS  OP  NEW  TRUSTEES. 

(e)  This  is  the  usual  power  in  personalty  settlements,  but  it  is  sometimes  Variations. 

vested  in  "  the  pson  or  psons  in  whom  tlie  sd  power  is  vested 
by  the  statute  in  that  behalf  with  the  consent  of  the  sd, 
hushd,  and,  wife,  during  their  jt  lives  and  of  the  survor  ^of 
them  during  his  or  her  life,  and  after  the  dece  of  such  survor 
at  their  or  his  discron,"  or  in  "  the  sd  A.  during  his  life  and 
after  his  death  in  the  pson,  if  of  full  age,  for  the  time  being 
entled  to  the  income  of  the  sd  trust  premes  hby  settled,  and 
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Th6  same  Lxxxix.  And  IT  IS  HBY  AGRD  and  decld  that  the  power  of 
settlor  is  ^pptg  a  new  tree  or  trees  in  the  place  of  the  sd  M.,  or  of 
th  *"uce  ^^^  *^®®  ^^  trees  succeedg  to  his  place,  shall  be  vested  in  the 
of  the  sd  A.  during  his  life,  and  after  his  dece  in  the  sd  B.  if  sur- 
DOTninated  ^^^'8  during  her  life,  and  that  the  power  of  apptg  a  new  tree 
by  him  or   or  trecs  in  the  place  of  the  sd  N.,  or  of  any  tree  or  trees 

heir 

succeedg  to  his  place,  shall  be  vested  in  the  sd  B.  during 

her  life,  and  after  her  dece  in  the  sd  A.  if  survivg  during  his 

life. 

Trosteea'         xc.  Provd  ALWAYS,  and  it  is  hby  agrd  that  the  trees  for 

and  reim-    the  time  being  of  these  psnts  shall  be  resply  chgeable  only 

^uT^frtt  for  such  moys  and  sees  as  they  shall  resply  actually  rece, 

notwg  their  resply  signg  any  rect  for  the  sake  of  conformity, 

and  shall  resply  be  answerable  arid  responsible  only  for  their 

own  respive  acts,  rects,  omissions,  neglects,  and  defaults, 

and  not  for  those  of  each  other,  nor  for  any  banker,  broker, 

auctioneer,  or  other  pson  with  whom  or  into  whose  hands 

any  trust  moys  or  sees  shall  be  deposited  or  come,  nor  for 

[pchasg  or]  lendg  on  the  secy  of  hereds  with  less  than  a 

marketable  title  (6),  nor  for  the  insufficiency  in    title    or 


in  case  there  shall  be  no  such  pson,  then  in  the  pson  or 
psons  in  whom  the  sd  power  is  vested  by  the  statute  in  that 
behalf.'' 

The  following  is  occasionally  added  :—*' Provd  ALWAYS   and  it   is 

the  express  intention  of  the  pties  hto  that  whenever  a 
vacancy  shall  happen  in  the  number  of  the  trees  of  these 
psnts  by  death  or  any  other  means  a  new  tree  or  new  trees 
shall  be  forthwith  appted  to  fill  such  vacancy  so  that  the 
number  of  the  actg  trees  shall  never  be  less  than  three." 

(a)  See  above,  p.  507,  note  (r). 

(J)  Trustees  are  now  empowered  to  dispense  with  production  of  the 
lessor's  title  on  the  purchase  of  leaseholds  (Vendor  and  Purchaser  Act,  1874, 
B.^),  or  an  underlease  (Con v.  Act,  1881,  s.  3.(1)  )  ;  or  on  lending  on  the 
security  of  leaseholds  (Trustee  Act,  1888,  s.  4  (2));  and  by  the  ^last- 
mentioned  Act,  8.  4  (3),  they  may  also  (either  on  a  purchase  or  loan)  accept 
a  shorter  title  than  might  have  been  require4  under  an  open  contract  if  in 
the  opinion  of  the  Court  it  might  with  prudence  be  done.  The  clause  in  the 
text  supplements  these  powers. 
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deficiency  in  value  of  any  inyestmts,  nor  for  any  other  loss, 
unless  the  same  shall  happen  through  their  own  wilful 
default  resply :  And  also  that  the  sd  trees  or  tree  for  the 
time  being  may  reimburse  themselves  or  himself,  or  pay  and 
dischge  out  of  the  trust  premes  all  expses  incurred  in  or 
about  the  exon  of  the  trusts  or  powers  of  these  psnts  [or  of 
the  sd  indre  of  even  date  hrwith]. 

xci.  And  it  is  hby  further  agrd  that  in  addon  to  the  CUiiae  sup- 
ordinary  indemnity  given  by  law  to  trees,  the  sd  trees  or  tostatatory 
tree  may  (d)  [pchase  or]  lend  on  the  secy  of  any  hereds  with  ^"T^^j*^*** 
less  than  a  marketable  title,  witht  being  liable  for  any  loss  demnity  of 
occasioned  thby.  (cT**^ 

xcii.  Provd  always,  and  it  is  hby  agrd  and  decld  that  the  Powcr  to 
sd  trees  or  tree  of  these  psnts  [and  of  the  sd  indre  of  even  *™steea 

■^  ^  to  employ 

date  hrwith]  shall  not  be  bound  in  any  case  to  act  psonall}',  agents  and 
but  shall  be  at  full  liberty  to  employ  a  solor  or  any  other  J°y  pjjf* 
agent  to  transact  all  or  any  business  of  whatsr  nature  re-  fesaional 
quired  to  be  done  in  the  premes  (includg  the  rect  and  paymt  ^^y 
of  moy)  and  shall  be  entled  to  be  allowed  and  pd  all  chges 
and  expses  so  incurred,  and  shall  not  be  responsible  for  the 
default  of  any  such  solor  or  agent  or  any  loss  occasioned  by 
his  employment ;  and  further  that  [the  sd  X.  or]  any  tree 
for  the  time  being  under  these  psnts  [or  the  sd  indre  of 
even  date  hrwith]  being  a  solor  or  other  pson  engaged  in 
any  profession  or  business  shall  be  entled  to  chga  and  be  pd 

^  .       ■        I  _■    )  ■    I     IIMIW     ■   _  mj-         _     »_l ■__!-■■ Li__U    LiM__M__l__1-M-^^     _l_  .  _  .      II  ■  I  .  ■    ^^  I     ■ 

(<•)  See  above,  p.  507,  note  (r?). 

(rf)  Sec  note  (*),  p.  510. 

(<?)  The  first  part  of  this  clau$e  is  now  commonly  inserted  to  obviate  the  As  to  right 
hardship  and  inconvenience  caused  by  the  decisions  in  Harbin  v.  Darby ^  28  of  tnisteea 
Beav.  325,  and  Re  Cluxpple,  27  Ch.  D.  584,  disallowing  the  costs  of  the  ^  employ 
employment  of  solicitors  except  for  business  for  which  it  was  strictly  ■S®'^*** 
necessary ;  as  to  the  last  part  of  the  clause,  see  3  Dav.  Prec,  792,  note« 
The  following  may  be  added  at  the  end  if  desired : — "  And  further  that  ProvLuon 

he  may, agree  with  the  other  trees  or  tree  for  the  time  being  ^^^  ^a^- 
to  rece  and  be  pd  in  respt  of  all  or  any  parlar  pt  of  such 
business,   in   lieu  of  the    ordinary  professional    chges,   a 
salary  of  such  amt  and  during  such  period  as  may  be  agrd 
upon." 
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Power  of 
raTocniion 
of  settle- 
ment,  with 
rarUtiona 


Declara- 
tion aa  to 
powen  of] 
tnutees 


} 


u 


u- 


I 


As  to  aar- 
yiTorahip 
and  dis- 
claimer of 
powers  of 
trostees. 


all  usual  professional  or  other  chges  for  business  done  by 
him  or  his  firm  in  relon  to  the  exon  of  the  trusts  of  these 
psnts  [or  the  sd  indre  of  even  date  hrwith]  whether  in  the 
ordinary  course  of  his  profession  or  business  or  not,  ajid 
although  not  of  a  nature  requirg  the  employmt  of  a  solor  or 
other  professional  pson. 

xcin.  Provd  AI.WATS,  and  it  is  hby  agrd  and  decld  that 
it  shall  be  lawful  for  the  sd,  settlor^  at  any  time  or  times 
hrafter,  [with  the  consent  in  writg  of  the  sd  trees  or  tree, 
wch  consent  they  or  he  shall  have  an  absolute  discron  to 
give  or  withhold,  witht  incurrg  any  responsibility  in  that 
behalf,]  by  any  deed  or  deeds  revocable  or  irrevocable,  [or 
by  will  or  codlj  exply  referrg  to  this  power  (fc),  wholly  or 
partially  to  revoke  and  make  void  the  [uses  (r) j  trusts, 
powers,  and  provons  hrin  decld  and  contd  of  and  concemg 

the and  premes  hby  settled,  and  to  declare  such  new  or 

other  [uses  and  (c)]  trusts  of  and  concemg  the  same,  or  any 
pt  or  pts  thof  as  he  may  think  fit  for  the  benefit  of  himself 
the  sd,  settlor y  his  [hrs  (c)]  exs  or  ads,  or  any  other  pson  or 
psons,  or,  "  for  the  benefit  of  all  or  any  to  the  exclusion  of 
the  other  or  others  of  the  foUowg  psons,  namely,  the  psnt 
or  any  future  wife  of  the  sd,  settlor,  or  his  chn  or  more 
remote  issue  by  his  psnt  or  any  future  wife,  or  his  collateral 
relons,  but  not  in  favour  of  himself  the  sd,  settlor,  or  any 
other  pson  or  psons." 

xciv.  Provd  always,  and  it  is  hby  agrd  that  all  the  trusts, 
powers,  and  authorities  hinbfe  given  to  or  vested  in  the  sd, 
trees,  whetlier  by  name  or  orwise,  shall  devolve  upon  and  be 


(17)  See  note  to  Prec.  xvil.,  p.  656. 

(J)  These  words  are  desirable,  although  a  will  containing  a  general  devise 
and  bequest  not  referring  to  the  power  would  not  operate  as  an  execution  of 
such  a  iKJwer.  See  3  Dav.  Prec,  698,  ante,  Vol.  I.,  p.  104,  note  j  Vol.  II., 
p.  502,  note. 

(r)  The  words  bracketed  will  be  appropriate  in  the  case  of  real  estate, 
alUiough  settled  by  means  of  a  trust  for  sale. 

(rf)  By  the  Conv.  Act,  1881,  s.  38,  a  power  or  trust  given  to  op  vested  in 
two  or  more  trustees  jointly  is  to  survive  unless  the  contrary  is  expressed  (see 
as  to  this  before  the  Act,  Sug.  Pow.,  8th  ed.,  128  ;  Lewin  on  Trusts,  8th  ed., 
610)  ;  80  that  the  clause  in  the  text,  which  was  sometimes  inserted  to  pre- 
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exercisable  by  the  survors  and  survor  of  them  [and  the  exs 
or  ads  of  such  survor],  and  the  trees  or  tree  for  the  time 
being  of  these  psnts. 


PRECEDENTS, 


I. 

SETTLEMENT,  on  Maniage  (e),  0/ Railway  Shares  ^^^'  '■ 
belonging  to  Husband,  and  Consols  and  Bonds 
(Passing  by  Delivery)  of  a  Foreign  Government 
belonging  to  Wife,  Each  taking  the  First  Life 
Interest  in  his  or  her  Own  Property.  Agree- 
ment for  Settlement  of  Wife's  After-acquired 
Property.  Variations  where  Recitals  are 
Omitted  (/). 

Parties,  A.,  husbd,  1;  B.,  wife,  2;  C,  D.,  and  E.,  trees, 
8.    Recite  intd  marre,  p.  483 ;   Agreemt  for  setUemt  and  Recitals. 

MarriB^ 

yent  doubt,  and  toayoid  repeating  the  words  "  and  the  surrivors  and  sarviyor 
of  them,"  all  through  the  deed,  can  now  seldom  be  required,  especially  in 
personalty  settlements  ;  but  it  is  retained  for  use  if  desired.  The  clause  is 
adapted  to  real  as  well  as  personal  estate,  even  though  the  legal  estate  is  in 
the  trustees.  The  Gonv.  Act,  1882,  s.  6,  enables  a  trustee  to  disclaim  a 
power  whether  annexed  to  an  estate  or  not,  so  that  it  shall  be  exercisable 
by  the  other  trustees  or  trustee ;  see  as  to  this  before  the  Act,  Sug.  Pow., 
8th  ed.  50. 

(jf)  As  to  the  protection  afforded  by  the  marriage  consideration  to  settle-  As  to  the 
ments  as  against  creditors,  and  that  such  a  settlement  is  not  in  general  validity  of 
impeachable  unless  the  marriage  itself  is  part  of  a  scheme  for  defrauding  'carriage 
creditors,  see  3  Dav.  Free.  pp.  688  et  seq.,  and  see  Kevan  Y.Orawford, 6  Ch.  D.  ^cttjementa 
29.     But  a  settlement  of  the  settlor's  future  property  on  his  wife  and  ^^"^18. 
children  is  liable  to  be  impeached  in  case  of  bankruptcy  under  the  47th 
section  of  the  Bankruptcy  Act,  1883' (see  Ex  parte  Bollandj  L.  R.  17  Eq. 
115 ;  JEx  parte  Bishop^  L.  R.  8  Ch.  Ap.  718  ;  and  Be  AndrewM,  7  Cb.  D. 


(/)  See  note  (a)  next  page. 
K.E.— VOL.  11.  L  L 
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FRIO.  I.    transfer  of  the  railway  shares  belonging  to  A.  (giving  the 
Agraemeni  parlars  if  convenient  in  first  schdle)  p.  488,  form  ix.,  or,  if 

for  setUe- 

635,  on  the  similar  section  of  the  Act  of  1869).    As  to  the  liability  of  women 
to  the  bankruptcy  laws,  sec  above  p.  458,  note. 

As  to  what  may  constitute  valuable  consideration  on  a  post-nuptial  settle- 
ment, see  Ilancr  v.  Harding^  20  Q.  B.  D.  782.    As  to  the  intended  wife 
having  separate  advice,  independent  of  her  parents,  see  Tucker  v.  Bennett 
»8  Ch.  D.  1. 
j^  to  That  limitations  in  favour  of  collaterals  are  not  primarily  within  the 

limitations  marriage  consideration,  although  they  may  be  brought  within  it  by  special 
in  favour  of  contract,  see  8  Da  v.  Prec.  670  ;  Dart.  V.  it,  P.  894  ;  Re  AnstU.Zl  Gh.  D.  596  ; 
collaterals.   Xticher  v.  Bennett,  ubi  svpra.    As  to  whether  the  issue  of  either  party  by  a 
former  or  subsequent  marriage  are  within  the  consideration,  the  decisions 
are  conflicting  ;  see  3  Dav.  Prec  670 ;  Priee  v.  Jenkins,  4  Ch.  D.  483,  5  Ch. 
D.  619  ;  Oale  v.  Gale,  6  Ch.  D.  144  ;  Jle  Cameron  and  Wells,  37  Ch.  D.  32  ; 
Maekie  v.  Herbert  son,  9  App.  Cas.  303. 
Wife's  '^^^  equitable  doctrines  as  to  antenuptial  gifts  or  settlements  by  the  wife 

equity  to  a  in  fraud  of  the  husband's  marital  rights  (as  to  which,  see  1  Lead.  Cas.  £q., 
settlement,  notes  to  Strath  more  v.  Bowes'),  and  as  to  a  married  woman's  equity  to  a 
^^'  settlement  (as  to  which,  sec  1  Lead.  Cas.  Eq.,  notes  to  Murray  v.  L&rd  ElU 

bank),  appear  to  be  entirely  put  an  end  to  by  the  Married  Women's 
Property  Act,  as  to  persons  married  since  1882. 

As  to  various  points  arising  on  personalty  settlements,  see  the  notes  to  the 
clauses  above. 
Abandon-        As  to  the  operation  of  the  settlement  being  dependent  upon  the  marriage 
mentof  the  taking  place,  see  E*sery  v.  Coiclard,  26  Ch.  D.  191,  and  Bond  v.  Watford^ 
"'^'^g'^-     32  Ch.  D.  238. 

(a)  This  Precedent  may  be  readily  used  for  the  simpler  case  of  a  settle- 
ment of  stocks  and  shares  belonging  to  one  of  the  parties  only. 
Variations       The  following  are  the  variations  where  recitals  are  dispensed  with,  the 
where  re-     witnessing  part  may  commence  :— **  WITNETH  that  in  psuance  of 

omitted,  an  agreemt  entered  into  upon  the  treaty  for  and  in  conson  of 
a  marre  wch  is  intd  shortly  to  be  solemnized  between  the  sd 
A.  and  B.  it  is  hby  agrd  and  decld  that  the  sd  C,  D.,  and 
£.^  their  exs,  ads,  and  assns,  shall  stand  possed  of  the  rail- 
way shares  specified  in  the  first  schdle  hto  belonging  to  the 
sd  A.,  wch  have  been  transferred  by  him  into  the  names  of 
the  sd  C,  D.,  and  E.,  in  trust  for  the  sd  A.  until  the  sd 
intd  marre,  and  shall  stand  possed  of  the  annies  and  bonds 
specified  in  the  second  schdle  hto  belonging  to  the  sd  B. 
wch  have  been  respively  transferred  into  the  names  of  or 
delivered  to  the  sd  C,  D.,  and  E.  in  trust  for  the  sd  B. 
until  the  sd  intd  marre,  and  shall  stand  possed  of  all  the  sd 
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preferredj  p.  484,  form  ii.,  and  p.  488,  form  xi, ;  {Statemt    ^"Q- '- 
of  vahie  for  stamp  duty,  p.  438]  :    And  whas  psuant  to  a  Tnuisfer 
further  agreemt  made  upon  the  treaty  for  the  sd  intd  marre,  '^' 

the  sum  of  £ £2  15a.  per  cent.  Consolidated  Stock  and 

bonds  of  the  Government  (b)  for  £ sterlg 

each,  or,  'Hhe    annies  and  bonds,  the   parlars  whof  are 
specified  in  the  second  schdle  hto,"  belonging  to  the  sd  B., 
have  been  resply  transferred  into  the  names  of  and  delivered 
to  the  sd  C,  D.,  and  £.,  to  the  intent  that  the  same  shall 
be  held  in  trust, /or  B,  till  marre,  d-c,  as  at  p.  435,/orwi  n. 
[o7',  if  preferred,  recite  agreemt  as  at  p.  485,  form  n.,  and 
transfer  as  at  p.  438,  form  xi.]  ;  Agreemt  for  settlemt  of  B.'s 
after-acquired  ppty,  p.  441 :    NOW  THIS   INDRE   WIT-  Wit- 
NETH  that,  in  psuance  of  the  sd  agreemt  and  in  conson  of '*®^*^* 
the  sd  intd  marre,  it  is  hby  agrd  and  decld  that  the  sd  C, 
D.,  and  E.,  their  exs,  ads,  and  assns,  shall,  after  the  sd 
intd  marre,  stand  possed  of  the  sd  shares.  Consolidated 
Stock,  and  bonds  liinbfe  recited  to  have  been  transferred 
and  delivered  resply  to  them  the  sd  C,  D.,  and  E.,  Upon  Declaration 
TRUST  that  they  the  sd  C,  D.,  and  E.,  &c.,  continue  trust  for  <>^*™«*»- 
investmt,  see  pp.  445  to  450,  forms  ni.  to  viii. :  And  shall  „ J^ 
DUEiNQ  the  jt  lives  of  the  sd  A.  and  B,,  pay  the  income  of  income, 
the  sd  railway  shares  and  the  investmts  representg  the  same 
to  the  sd  A.  and   his   assns,   and  pay  the  income  of  the 
sd  Consolidated  Stock  and  bonds,  and  the  investmts  repre- 
sentg the  same  resply,  to  the  sd  B.,  &c.,  as  at  p.  452,  form 
xin. ;  Trust  to  pay  income,  *' of  all  the  sd  trust  premes,"  C*P***^ 
to  the  survorfor  life,  p.  454,/ormxix.     And  after  the  death 
of  the  survor  of  them,  the  sd  A.  and  B.,  shall  stand  possed 
of  all  the  sd  trust  premes  and  the  future  income  thof  In 
TRUSTfforchnorremoterissueofmarreas  A.  and  B.  or  survor 
appt,  p.  460,  form  xxvin.,  or  p.  461,  form  xxix.,  in  default 


shares^  annies,  and  bonds,  specified  in  the  first  and  second 
schdles  hto,  after  the  sd  marre  upon  trust,  &c,,  for  investmt, 

dkc^    The  rest  of  the  deed  will  be  as  in  the  text. 
Qi)  Aa  to  stamping  foreign  bonds,  &c.,  see  51  Vic,  c.  8,  ss.  12, 13. 
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of  apptmt  for  chn  of  marre  at  twenty-one,  dtc,  p.  462,  form 
XXXI. ;  Hotchpot  clause,  p.  463 ;  Advancemt,  p.  464 ; 
l^Maintence,  p.  465,  and  Accumulon,  p.  467,  unless  omitted 
in  relice  on  the  statute;']  ^Provon  extending  advancemt,  dtc^ 
clauses  to  appted  shares,  p.  467  (a) ;]  UltimMe  trust  ofAJs  and 
B,'s  fortunes,  p.  467,  with  varion  in  note ;  Agreemtfor  settlemt 
of  other  and  after-acquiredppty  of  wife,  p.  494,/orm  lxxv.  (6) : 
Power  to  trees  to  settle  questions,  p.  505  ;  Clauses  supplemtal 
to  statutory  protons  as  to  apptmt  and  indemnity  of  trees,  p. 
609,  form  Lxxxvni.,  and  p.  511,  form  xci.  Power  to  trees  to 
employ  agents,  dtc,  p.  511.    In  witness,  &c. 

[Two  Schdles.] 


PRIC.  II. 


Recitals. 


As  to 
EBigning 
policy  by 
aepanto 
deed. 

Stamp. 


n. 

SETTLEMENT,  on  Marriage,  o/ Policy  of  Assurance 
effected  on  Life  of  Husband  in  his  Own  Name, 
Variations,  where  the  Policy  is  assigned  by  a  Sepa- 
rate Deed,  and  where  it  is  effected  in  the  Names 
of  the  Trustees,  and  for  Several  Policies  (c). 

Parties,  A.,  husbd,  1 ;  B.,  wife,  2  ;  C,  D.,  and  E.,  trees, 
8.     Recite  intd  marre,  p.  433;    Title  to  and  agreemt  for 


(a)  See  p.  461,  note  (<0* 

(h)  Add  here,  if  desired,  a  power  to  either  party  to  make  a  settlement  on 
a  f  atnre  marriage,  see  pp.  499  to  603.  This  may  be  especially  important  in 
the  case  of  the  wife  where  the  settlement  comprises  all  her  existing  and 
futare  property  acquired  during  the  coverture. 

(r)  Having  regard  to  51  Vic,  c.  8,  r.  19,  which  makes  an  assignment  of  a 
life  policy  of  no  effect  unless  duly  stamped,  it  may  sometimes  be  desirable  that 
the  assignment  should  be  by  a  separate  deed,  or  else  to  get  the  stamp  adjadi. 
cated,  in  order  to  preclude  questions  with  the  office  or  otherwise  as  to  its 
sufficiency.  As  to  the  stamp  duty  upon  settlement  of  life  policies,  see 
the  Stamp  Act,  1870,  ss.  124, 12G.  If  the  assignment  is  made  bj  a  separate 
deed,  the  ad  valorem  duty  will  be  on  the  settlement,  the  assignment  being 
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settlemt  of  policy  or  policies,  p.  488,  form  xui.,  or  if  the  policy  ^^^'  "• 
lias  been  effected  in  the  names  of  trees,  p.  489,  form  xv.,  or, 
if  it  is  assigned  by  a  septe  deed,  p.  439,  form  xrsr. ;  Agreemt 
as  to  settlemt  oftvife's  other  and  after-acquired  ppty,  p.  441 : 
NOW  THIS  INDRE  WITNETH  that  in  psuance  of  the  Wit- 
sd  agreemt  and  in  conson  of  the  sd  intd  marre,  [(d)  assignmt  ^ 
by  A.,  *'  as  settlor,"  toith  approbon  of  B.,  of  policy  or  policies  mentof 
to  C,  D.,  and  E.,  in  trust  for  A.  till  the  marre,  dec.,  p.  441,  i^''^- 
form  I.,  and  p.  443,  note :  And]  it  is  hby  agrd  and  decld  ^.■*"  ^^ 
that,  in  case  the  sd  intd  marre  shall  take  place,  the  sd  C,  moneys. 
D.,  and  E.,  or  the  survors  or  survor  of  them,  or  other  the 
trees  or  tree  for  the  time  heing  of  these  psnts  (hinafter 
called  the  sd  trees  or  tree)  shall,  upon  the  death  of  the  sd 
A.,  rece  all  the  moys   assured  hy  or  to  become  payable 
under  the   sd  policy  [respive  policies]  of  assurce :   And  l»^^ 
SHALL,  with  the  consent  in  writg  of  the  sd  B.  during  her 
lifetime,  and  after  her  death  at  the  discron  of  the  sd  trees 
or  tree,  invest  the  same  in  the  names  or  name  [or  under 
the  legal  control]  of  the  sd  trees  or  tree  in  or  upon,  ibc. 


chaigeable  only  with  a  10«.  stamp.    If  the  policy  is  a  new  one  it  is  better  to 
effect  it  in  the  names  of  the  trustees. 

Becitals  might  be  dispensed  with  ;  see  note  (a),  p.  514. 

The  Married  Women's  Property  Act,  1882,  s.  11  (re-enacting  in  a  modified  As  to 
form  a  similar  provision  in  the  Married  Women's  Property  Act,  1870,  s.  10)  settlement 
enables  a  man  or  woman  to  effect  a  policy  on  his  or  her  life  for  the  benefit  °'  policies 
of  his  or  her  wife  or  husband  and  children,  or  any  of  them  as  expressed  in  ^  ^'^a  ^ 
the  policy,  so  as  to  operate  as  a  settlement  thereof,  and  makes  provision  for  'Somen's 
the  appointment  of  trastees  ;  and  in  default  of  any  such  appointment  of  a  Property 
trustee  the  policy  is  to  vest  in  the  insured,  and  his  or  her  personal  represen-  Act^  1882. 
tatives  in  trust  for  the  purposes  expressed  ;  and  the  receipt  of  the  trustees 
or  the  personal  representative,  as  the  case  may  be,  is  to  be  a  discharge  to 
the  office.    See  as  to  various  points  arising  on  the  Act,  Wolstenholme  and 
Turner  on  the  Act,  5th  ed.,  p.  195  ;  JU  Seyton^  34  Ch.  D.  511  ;  and  as  to 
the  validity  of  such  policies  against  the  credit ois  of  the  husband  when  a 
trader,  Holt  v.  Everall,  2  Ch.  D.  266,  decided  on  the  Act  of  1870.    Probably 
settlement  policies  under  the  Act  will   not  be  at  present  extensively 
used,  as  the  saving  of  expense  (although  the  policy  is  not  chargeable  with 
ad  valorem  stamp  duty  as  a  settlement)  would  not  usually  be  sufficient  to 
compensate  for  the  possible  inconveniences  attending  their  use. 

(i)  If  the  policy  is  effected  in  the  trustees'  names,  or  is  assigned  by  a 
separate  deed,  the  part  in  brackets  will,  of  course,  be  omitted. 
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ntws.  n. 
loeome. 


Tnuto 
after  daatli 
of  husband 
and  wife. 


Power  to 
trustees 
to  boiTow 
money  to 
keep  up 
policy. 


Inve$tmU,  Bee  pp.  446 — 450,  forma  rv.  to  vni. :  And  shall 
pay  the  income  of  the  sd  policy  moys  or  the  inyestints 
representg  the  sftme  to  the  sd  B.  or  her  as3iis  daring  her 
life  for  her  septe  use,  but  so  that  during  the  sd  intd  cover- 
ture she  shall  not  have  power  to  dispose  of  or  chge  such 
expectant  life  intt  by  way  of  anticipon.  And  after  the 
death  of  the  sd  B.  shall  stand  possed  of  the  sd  policy  moys, 
investmtsand  premes,  and  the  income  thof,  In  TKUwr^forume 
of  marre  as  A.  and  B.  or  survor  appt,  p.  460,  form  xxvm., 
or  p.  461, /orm  xxix.,  in  default  of  apptmtfor  chn  equally  at 
twenty -one  f  dr.,  p.  462,  form  xxxi. ;  Hotchpot  clause,  p. 
463;  Advancemt,  p.  464;  \Maintence,  p.  466  ;  and  Ac- 
cujnulon,  p.  467,  unless  omitted  in  relice  on  the  statute  ;2 
Ultimate  trust  of  "the  sd  trust  premes," /or  ^.,  p.  467 ; 
Covt  by  A.  to  keep  up  policy,  p.  471 :  [Provd  always  and  it 
is  hby  agrd  and  decld  that  it  shall  be  lawful  for  the  sd  trees 
or  tree  to  borrow  from  any  pson  intted  in  the  sd  trust 
premes,  or  from  any  other  pson  or  psons,  the  amt  required 
for  paymt  of  the  annual  premiums  or  other  sums  necy  for 
keepg  on  foot  or  restorg  tlie  sd  policy  [respive  policies]  or 
any  such  substituted  policy  as  afsd,  or  for  effectg  any  such 
substituted  policy,  at  intt  on  the  sec}'  of  the  sd  policy  or 
policies,  and  to  apply  the  amt  so  borrowed  accdgly ;]  Opti<m 
of  applying  bonuses  in  diminon  of  premiums,  p.  472  ;  Power 
to  surrender  policy,  and  trust  to  accumulate  proceeds,  p.  472 ; 
Provo  protectg  trees  in  case  of  lapse  of  policy,  p.  473 ; 
Agreemt  for  settlemt  of  wife*8  other  and  after-acquired  ppty, 
p.  494 ;  Power  to  trees  to  settle  questiotis,  p.  505 ;  Clauses 
supplemtal  to  statutory  provons  as  to  apptmt  and  indemnity  of 
trees,  p.  509,  form  Lxxxvin.,  and  p.  611,  form  xcl  ;  Potver 
to  trees  to  employ  agents,  dc,  p.  511.     In  wifness,  &c.  (a). 


(a)  Notice  of  the  settlement  must  be  giyen  to  the  office,  if  the  policy  is 
effected  in  the  husband's  name,  pursuant  to  The  Policies  of  Assurance  Act, 
1867,  30  k  31  Vic,  c.  144. 
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ni. 

ASSIGNMENT  to  Trustees  of  Marriage  Settlement  of  prrc.  m. 
even  date,  of  a  Policy  or  Policies  ofAasxtrance  on 
Life  of  Husband  (b). 

Parties,  A.,  htisbd,  1 ;  B.,  wife,  2;  C,  D.,  and  E.,  trees, 
3 ;  Recite  intd  marre,  p.  438 ;  Title  to  and  agreemt  for 
setUemi  of  policy  or  policies,  p.  438,  form  xiii.  :  NOW 
THIS  INDRE  WITNETH  that  in  psuance  of  the  sd 
agreemt  and  in  conson  of  the  sd  intd  marre.  Assignmt  by  A ., 
"as  settlor,"  with  approbon  of  B.,  of  policy  or  policies  to  C, 
D.,  and  E.,  habendum  in  trust  for  A,  till  the  marre,  dc,  p. 
4A\,form  i.,  with  the  varion  where  the  settlemt  is  effected  by 
a  septe  deed;  Clause  as  to  apptmt  ofnetc  trees,  p.  509,  form 
Lxxxvin.    In  witness,  &c.  (c). 


IV. 

TRANSFER  of  Mortgage  of  Freeholds  to  Trustees       prkj.  it. 
of  Marriage  Settlement  of  even  date  (d). 

Parties,  A.,  wife,  1 ;  B.,  husbd,  2  ;  C,  D.,  and  E.,  trees,  3. 
Recite  mtge  to  A.  and  state  ofmtge  debt  as  at  pp.  4  and  6;  Becitals. 


(5)  See  p.  516,  note  (c), 

(e)  As  to  notice  to  the  office,  see  p.  518,  note. 

(S)  The  transfer  is  made  bj  a  separate  deed,  in  order  that  the  settlement  As  to 
may  not  become  part  of  the  title  to  the  mortgaged  estate,  in  a  manner  settlement 
similar  to  that  in  which  land  conveyed  in  trust  for  sale,  or  a  portion  charged  o^  mortgage 
on  land  is  settled  (see  the  next  Precedent,  and  Precedents  VIII.,  IX.,  XI.,  ^®^ 
infra).    And  with  the  same  object  of  keeping  the  settlement  off  the  title  to 
the  land,  upon  new  trostees  being  appointed,  separate  appointments  are 
made  for  the  settlement  and  the  transfer  or  conyeyance  of  even  date  (sec 
Vol.  I.,  Appointments  op  New  Tbustsss,  pp.  128,  130).    The  transfer 
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FRBCMT.  jfiij,  marre,  p,  438  :  And  whas  upon  the  ti'eaty  for  the  sd 

AgiDement  intd  marre  it  was  agrd  that  the  sd  mtge  debt  of  £ and 

for  trana-    j^^^^  j^^  ^y^^  g^^g  f^^  ^^  game,  shd  be  transferred  to  the  sd 

C,  D.,  and  E.,  in  mner  and  upon  the  trusts  hinafter  expd  : 
Wit-  NOW  THIS  INDRE  WITNETH  that  in  psuance  of  the 

"*T  '      sd  agreemt,  &c.,  assignmt  by  A.,  "as  settlor/'  (a)  to  the  trees 

ment  of      of,"  All  THAT  the  sd  ppal  sum  of  £ seed  by  the  hin- 

dobif**^     bfe  recited  indre  as  afsd,  and  the  intt  now  due  and  hence- 
forth to  become  due  on  the  same,  and  the  benefit  of  all  sees 
for  the  same/'  and  hahendum,  p.  441,  form   i.,  with  the 
rarioHt  where  the  settlemt  is  effected  by  a  septe  deed  (b) : 
Further      AND  THIS  INDRE  ALSO  WITNETH  that  in  further 
'  psuance  of  the  sd  agreemt,  and  in  conson  of  the  sd  intd 
Gonrey-      marre,  she,  the  sd  A.  as  settlor  (b),  with  the  approbon  of 

"rtmwi  ^®  ^^  ^'^  ^^^  ^^^*  ^*'  convce  ofmtgedppty  to  trees  subjt 
property,    to  redmon,  p.  218 ;  cluuse  as  to  apptmt  of  new  trees,  p.  509, 
form  Lxxxviii,    In  witness,  &c.  (c). 


of  mortgage  to  the  trustees  in  the  text  differs  from  a  mortgage  taken  by 
trastees  on  an  investment  made  after  the  settlement,  or  where  a  mortgage 
BO  taken  is  afterwards  transferred  on  an  appointment  of  new  trastees,  as 
the  transfer  in  the  text  discloses  the  existence  of  the  trust ;  but  this  is  not 
attended  with  any  practical  inconyenience,  as  the  deed  is  framed  so  as  to 
prevent  the  settlement  being  material  to  the  title.  If  the  settlor  has  onlj 
an  equitable  interest  in  a  mortgage  vested  in  trustees,  a  separate  deed  is 
unnecessary  ;  see  Free.  V.  As  to  the  stamp  on  this  deed,  see  The  Stamp 
Act,  1870,  s.  126,  Schedule,  tit.  "  Mortgage,  Transfer." 

(a)  It  seems  correct  that  the  settlor  should  assign  the  debt,  and  also 
convey  the  mortgaged  property  "  as  Settlor,"  so  as  to  imply  only  the 
limited  statutory  covenant  for  further  assurance  as  to  both ;  unless  it  is 
intended  that  the  full  covenants  for  title  should  be  entered  into,  in  which 
case  the  words  ''  as  beneficial  owner/'  would  be  substituted  ;  see 
p.  441,  note. 

(i)  If  there  is  any  doubt  as  to  the  possibility  of  immediately  giving 
notice  of  the  assignment  a  power  of  attorney  should  be  inserted  here,  see 
p.  38,  form  xviil. ;  as  to  the  omission  of  the  power  see  p.  S8,  note,  and 
Vol.  I.,  p.  195,  note. 

(c)  Notice  of  the  transfer  should  be  given  to  the  mortgagor. 


PRECEDENTS.  521 


V. 

SETTLEMENT,  on  Marriage,  of  a  Mortgage  Debt,  pmo^v. 
belonging  to  the  Wife,  and  Reversionary  Share 
under  her  Parents*  Settlement  a7id  an  Appoint- 
ment {d),  and  of  Policies  on  the  life  of  the  Hus- 
band, effected  in  the  Names  of  the  Trustees  of  the 
Settlement.  The  Wife  taking  the  First  Life 
Interest.  2'he  Husband's  Father  Covenants  to 
pay  an  Annuity.  2'he  Wife's  Father  Covenants 
to  Make  Up  her  Reversionary  Share  to  a  Certain 
Sum.  Variations,  where  the  Wife's  Interest  in 
the  Mortgage  is  Equitable  only,  and  where  a 
Fixed  Sum  raisable  out  of  the  Reversion  is 
settled,  atid  where  the  Husband  is  a  Foreigner 
ar  of  Scotch  domicile  (e). 

(d^  The  appointment  is  usually  made  by  a  separate  deed,  which  is  the 
more  convenient  practice,  and  attended  with  little  additional  expense.  For 
forms  of  appointments,  see  Vol.  I.,  Appointments.  The  enactment  in  the 
Bankruptcy  Act,  1883,  s.  47,  invalidating  settlements  of  future-acquired 
property,  does  not  apply  to  a  settlement  of  a  reversionary  share  under  an 
existing  settlement  to  which  the  settlor  may  become  entitled  under  a  future 
appointment;  Ee  Andretot,  7  Ch.  D.  635  (on  the  similar  section  of  the  Act 
of  1869). 

(e)  In  the  absence  of  a  settlement,  the  rights  and  obligations  imposed  by  Matri- 
marriage  on  the  husband  and  wife  are  those  of  the  matrimonial  domicile,  monial 
!.<•.,  of  the  place  in  which  the  newly  married  couple  intend  to  establish  their  domicile, 
home.    See  Collm  v.  Hector j  L.  R.  19  Eq.  334 ;  Story,  Conflict  of  Laws, 
&s.  191  to  199  ;  see  also  the  authorities  collected,  Sirey,  Les  Codes  Annot^, 
note  to  Code  Napoleon,  Art.  1387.    The  marriage  settlement  must  be  inter-  Operation 
preted  according  to  the  law  of  the  place  where  it  is  contracted  (Story,  Con-  of  settte- 
flict  of  Laws,  s.  276),  or  rather,  it  is  submitted,  according  to  the  law  with  ment  on 
reference  to  which  it  is  evidently  framed  QEste  v.  Smyth,  18  Beav.  112  ;  mairiage 
Chamberlain  v.  Xaj?ier,  15  Ch.  D  614  ;  Re  Heniando,  27  Ch.  D.  284  ;  Brad-  ^^^^^ 
ford  V.  Ytmng,  29  Ch.  D.  617  ;  Barnard  v.  WhUe,  66  L.  T.  (N.  S.)  9)  :  as  to  S^J^t 
the  personal  capacity  of  the  parties,  see  Cooper  v.  Cooper,  13  App,  Cas.  88.  domiciles, 
A  difficulty  occurs  where  the  provisions  of  a  marriage  settlement,  though 
lawful  according  to  the  law  according  to  which  it  has  to  be  interpreted,  are 
unlawful  in  the  place  of  the  matrimonial  domicile.    As  for  example,  the  usual 
clauses  as  to  children  in  an  English  settlement  would  be  illegal  according  to 
French  law,  Code  Napoleon,  1389.    It  appean  from  Van  6htUten  y.  JHghy, 
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PRBO.  T. 

fiecitals. 


Of  iiUe  to 
equitable 
interest  in 
mortgage. 


Agreement 
for  settle- 
ment. 


Variation 
for  fixed 
sum. 


Parties,  A.,  hushd  (a),  1 ;  B.,  tvi/e  (a),  2 ;  C,  husbd^s 
fathety  3 ;  D.,  tcife^s  father,  4 ;  E.,  F.,  and  G.,  trees,  6. 
Recite  intd  marre,  p.  488 ;   Title  of  B.  under  her  father's 

marre  settlemt,  and  an  apptmt  to,  "  one  equal pt  or 

share  of  the  trust  funds,"  &c.,  subjt  to  her  parents*  life  intt, 
p.  486,  form  iv. ;  Parlars  of  trust  ppty,  p.  487,  form  vi. ;  [//" 
the  mtge  is  legally  vested  in  B.  and  is  transfenrd  to  the  trees  by 
a  septe  deed,  recite  the  title  and  transfer,  p.  489,  form  xvi. ;  If 
B.'s  intt  in  the  mtge  is  equitable  only,  substitute,  "And  whas 
the  sd  B.  is,  under  or  by  virtue  of,  Ac,  beneficially  entled  to 

one  equal pt  or  share  of  or  in  a  ppal  sum  of  £ 

and  intt  seed  by  a  mtge  of  certain  freehd  and  copyhd  hereds 

belonging  to ,  situate  at,  &c.,  wch  ppal  sum  of  £ 

and  intt,  togr  with  the  sees  for  the  same,  is  now  legally 
vested  in  K.  and  L. ;  "]  Agreemt  for  settlemt,  p.  4S8,  form 

VIII.  of,  "  the  sd pt  or  share  or  other  share  or  shares 

to  wch  the  sd  B.  is  now  or  will  upon  the  sd  marre  become 
entled  of  or  in  the  ti'ust  funds  or  ppty  comprd  in  the  sd 
settlemt  (6),  [^IfB.^s  intt  in  the  mtge  is  equitable  only,  add, 
*'and  also  the  sd  ppal  sum  of  £ to  wch  the  sd  B.  is 

31  Beay.  661,  that  if  a  marriage  is  contracted  in  England  between  an  English 
woman  and  a  foreigner  with  the  intention  that  the  matrimonial  domicile 
shall  be  foreign,  on  the  faith  of  a  settlement  in  the  English  form,  entered 
into  previonsly  to  the  marriage,  relating  to  property  subject  to  the  law  and 
within  the  jurisdiction  of  England,  the  English  courts  will  determine  the 
rights  of  all  persons  claiming  under  it,  as  if  the  whole  matter  were  to  be 
regulated  by  English  law.  A  marriage  solemnised  in  and  valid  according  to 
the  law  of  England  may  where  one  of  the  parties  is  a  foreigner  be  invalid 
in  his  or  her  country  owing  to  the  law  of  that  country.  See  Code  Napo- 
leon, 170.  It  is  always  prudent  where  one  of  the  parties  is  a  foreigner,  to 
ascertain  that  the  law  of  his  or  her  country  contains  ino  such  provisions. 
See,  generally,  Vaizey  on  Settlements,  p.  1640. 

(a)  When  the  intended  husband  is  a  foreigner,  or  Scotch,  say,  "  domi- 
ciled in /* 

(fr)  If  a  fixed  sum,  raisable  out  of  the  reversion,  is  settled,  substitute  for 
the  above  a  recital  of  agreement  for  settlement  of  *'  the  sum  of  £ , 

to  be  raised  out  of  the  sd  pt  or  share,"  &c.,  as  In  the  text, 
"  when  the  same  shall  fall  into  posson.'*    If  the  balance  of  the 

reversion  is  not  to  be  settled,  it  will  of  course  be  excepted  out  of  the 
covenant  (if  any),  to  settle  the  wife's  other  and  after-acquired  property. 
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eniled  as  afsd,  and  the  intt  thron  "]  :  Title  to  and  agreemt    ^*^'  ^• 

for  settlemt  of  policies  on  A,*8  life,  p.  439, /orm  xv. ;  Agreemt 

that  C.  shd  covt  for  paymt  ofanny,  p.  441,  form  xix. :  And  Agree- 

WHAS  it  has  been  further  agrd  that  the  sd  D.  shall  enter  into  making  up 

the  covt  hinafter  contd  for  maka  up  the  amt  of  the  sd  rever-  *^®  ^^^^ 

of  rever- 
sionary share  or  intt  of  the  sd  B.  to  the  sum  of  £ ;  nonary 

Agreemt  as  to  setUemt  of  B.'s  after-acquired  ppty,  p.  441,  ^n*^'^^ 
form  XVIII.  (c) :  NOW  THIS  INDRE  WITNETH,  assignmt  Wit- 
by  B.,  "  as  settlor,"  of  "  All  that,"  «kc.,  the  reversionary  "*^* 
share  under  her  parents*  settlemt  and  apptmt,  p.  441,/on/i  i.  ment. 
and  p.  448,  note,  (d)  \^If  B*s  intt  in  the  mtge  is  equitable  only, 
add,  "  And  also  all  that,"  &c.,  the  sum  seed  on  mtge,  p.  444, 
note2'     And  it  is  hby  agrd  and  decld  that  the  sd  E.,  F.,  Tnuts. 
and  G.,  their  exs,  ads,  and  assns,  shall,  from  and  after  the 
sd  intd  marre,  stand  possed  of  the  sd  pt  or  share  (e),  [mtge 
debt  and  intt]  and  premes  hby  assned  [i/*  the  mtge  is  trans- 
ferred by  a  septe  deed,  add,  "  and  the  sd  mtge  debt  of  £ 

and  intt  wch  have  been  transferred  to  the  sd  trees  by  the 


(c)  When  the  intended  husband  is  a  foreigner,  or  Scotch,  say,  "  And  Varia- 

WHAS  it  is  the  intention  of  the  pties  hto  that  these  psnts  ****^^°' 
shall  be  construed,  and  that  the  rights  of  all  psons  claimg 
hrunder  shall  be  regulated  by  the  law  of  England  in  the 
same  mner  as  if  the  sd  A.  were  now  domiciled  in  England, 
and  as  if  both  the  sd  A.  and  B.  were  to  remain  henceforth 
during  their  respive  lives  domiciled  in  England." 

(d)  If  a  fixed  sum,  raisable  out  of  the  reversion,  is  settled,  substitute  an  Variation 

assignment  of  "the  sumof  £ ,  to  be  raised  out  of  the  sd'®'**®^ 

pt  or  share^  &c.,  as  soon  as  may  be  after  the  same  pt  or 
share  and  premes  shall  fall  into  posson,  and  to  be  pd  to  the 
sd,  trees,  their  exs,  ads,  or  assns,  witht  any  dedon  in  respt 
of  succession  [legacy]  or  other  duty,  expses,  or  orwise,  with 

intt  thron,  at  the  rate  of per  cent,  per  annum,  from 

the  day  when  the  sd  pt  or  share  and  premes  shall  fall  into 
posson  until  the  same  sura  of  £ shall  be  raised  and  pd.*' 

(e)  In  the  case  mentioned  in  the  last  note,  say,  '*the  sd  sum  of 

£ and  intt :  "  the  alterations  in  the  rest  of  the  Precedent  for  this 

case  will  be  obyious. 


sum. 
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'^!!!l^'  ^^^tf®  recited  indre  of  even  date  hrwith  "] :  Upon  trust 
Inrert-  that  they,  the  sd  E.,  F.,  and  G.,  or  the  survors  or  survor  of 
"**'*•  them  or  other  the  trees  or  tree  for  the  time  being  of  these 
psnts  (hinafter  call  the  sd  trees  or  tree)  shall  either  allow 
the  sd  pt  or  share  as  and  when  the  same  shall  fall  into 
posson  and  be  reced  by  the  sd  trees  or  tree,  and  the  sd 
mtge  debt,  or  any  of  them,  or  any  pt  or  pts  thof  resply,  to 
remain,  &c.,  continue  investmt  clatLsCy  see  pp.  445 — 450,/orm« 
III. — ^vm. :  And  shall  daring  the  jt  lives  of  the  sd  A.  and 
B.,  pay  the  income  of  the  sd  respive  trust  premes  and  the 
investmts  representg  the  same  resply  (includg  any  intt  now 

accinied  but  not  yet  reced,  on  the  sd  mtge  debt  of  £ )  to 

B.for  life  tcitht  anticipon,  p.  454,/orwi  xrv.,  remr  to  A.  for 
life,  p.  454,/or?n  xvi. :  And  aiter  the  death  of  the  survor 
of  them  the  sd  A.  and  B.  shall  stand  possed  of  the  sd 
respive  trust  premes,  and  the  income  thof,  &c.,  trusts  for  issue 
of  marre,  p.  460,  form  xxvin.  (a),  or  p.  461,  form  xxix.,  and 
p.  462,  form  xxxi.,  hotchpot,  advancemt  [inaintence,  and 
accumulon^  clauses,  pp.  463 — 467.  Ultimate  trust  of  wife*s 
fortune,  p.  468  (b) ;  l^Power  to  trees  to  pay  income  to  wife's 
hankers,  p.  459 ;  Trusts  of  policies  by  referee  to  the  trusts 
decld  of,  **  the  sd  pt  or  share,  and  premes  hby  assned,"  with 
ultimate  trust  for  -4.,  p  .470  ;  Insert  such  of  the  clauses,  XLin. 
Covenants,  to  XLViii.,  relative  to  the  policies  as  may  be  appropriate.  Govt 
by  C.  to  pay  anny  to  the  trees  and  dcclon  of  trust,  pp.  478, 


TrasU 
during 
lives  of 
husband 
and  wife. 


After  the 
death  of 
husband 
and  wife. 


Tnisisof 
policies. 


Varia- 
tion for 
foreigner. 


(n)  Where  the  intended  husband  is  a  foreigner,  or  Scotch,  say,  in  the 

power  of  appointment,  "  by  will  or  codl,  exted  in  such  mner  as 
to  be  valid  accdg  to  the  law  of  the  domicile  of  such  survor 
or  by  any  writg,  purportg  to  be  a  will  or  codl,  exted  in  such 
mner  that  the  same  wd  be  valid  as  such  accdg  to  the  law  of 
England  if  such  survor  were,  at  the  time  of  his  or  her  death, 
domiciled  in  England,  and  so  that  in  the  case  of  the  sd 
B.,  such  will,  codl,  or  writg  shall  be  valid  whether  she 

shall  be  covert  or  sole."     See  Story,  Conflict  of  Laws,  ch.  xi.,  s.  473. 

(6)  Where  the  intended  husband  is  a  foreigner,  or  Scotch,  the  power  of 
appointment  by  will  will  be  in  the  form  given  in  the  last  note,  m^tatu 
mutafidis. 
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480  (c) ;  Govt  by  D.  to  make  up  B's  reversionary  intt  to  a  ^^■oj^- 
certain  8um  and  declon  of  trust,  p.  475 ;  Agreemt  to  settle 
B,'s  other  and  after-acquired  ppty,  p.  494  ;  Power  to  trees  to 
settle  questions,  dc,  p.  505 ;  \Special  power  to  trees  to  settle 
accts  as  to  reversionary  share  settled  by  B.,  p.  505 ;  Special 
power  to  accept  land  in  lieu  of  moys  arising  under  trust  for 
sale,  p.  506,  if  appropriate"}  :  Clauses  supplemtal  to  statutory 
provons  as  to  apptmt  and  indemnity  of  trees,  p.  509,/oJ7ii 
LxxxTin.  and  p.  511,  form  xci.  {d) ;  Power  to  trees  to  employ 
agents,  dtc,  p.  511.     In  witness,  &c.  (e). 


Qd)  Add,  if  so  intended,  ''  but  SO  that  if  the  sd  B.  shall  marry  Varia- 
again  after  the  death  of  the  sd  A.,  the  same  annual  sum  JjJ^^"  ^ 
shall  be  pd  and  applied  to  the  psons,  for  the  pposes,  and  in      '*'  ^* 
the  mner  to,  for,  and  in  wch  the  same  wd  be  paj-able  or 
applicable  if  the  sd  B.  were  dead." 

(rf)  Where  the  intended  husband  is  a  foreigner,  or  Scotch,  add,  "  Anb  Vana- 

IT  IS  HBY  AGRD  AND  DECLD  bv  all  the  ptics  hto,  and  partarly  fo^JJj]^ 
by  the  sd  A.,  that  these  psnts  shall  be  construed,  and  that 
the  rights  of  all  persons  claimg  hrunder  shall  be  regulated, 
accdg  to  the  law  of  England,  in  the  same  mner  as  if  the  sd 

A.  were  now  domiciled  in  England,  and  as  if  the  sd  A.  and 

B.  were  to  remain  henceforth  during  their  respive  lives 
domiciled  in  England." 

(/)  Notice  of  the  settlement  must  be  given  to  the  trustees  of  the  marriage 
settlement  of  the  wife's  parents  ;  and,  if  the  wife's  interest  in  the  mortgage 
is  eqaitable  only,  to  the  persons  in  whom  it  is  legally  vested. 
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VI. 

PMc^vi.  SETTLEMENT,  on  Mairiage,  of  Shares  in  Settled 

Funds,  to  which  the  Wife  is  entitled  partly  in 
Possession  and  partly  in  Contingency,  and  of  a 
sum  of  Consols  in  Court,  to  which  the  Husband 
is  Contingently  entitled  in  Reversion.  Cove- 
nant by  the  Husband  for  Payment  of  an  Annuity 
Charged  on  the  net  Profits  of  his  Business. 
Each  takes  the  First  Life  Interest  in  his  or 
her  Own  Property,  the  Husband's  Life  Interest 
in  his  Own  Property  being  Charged  with  Main- 
tenance/or  his  Wife  and  Children,  And  his  Life 
Interest  in  the  Wife's  Property  being  made 
Determinable  on  Bankruptcy,  c£c.  (a).  Power 
to  invest  in  Purchase  of  Land.  Power  to  either 
party  to  make  a  Settlement  on  a  Future  Mar- 
riage. Power  to  trustees  to  obtain  a  Stop  Order. 
Variations  tt?/i  ere  the  Husband's  Life  Interest  in 
the  Wife's  Property  is  Determinable  6u<  not  Pro- 
tected, where  he  takes  the  First  Life  Interest  in 
Heb,  property,  and  where  the  Wife  being  aw  Infant  is 
put  to  her  Election  to  Confirm  the  Settlement. 

Parties,  A.,  husbd,  1 ;  B.,  xvife  [an  infant  under  the  age 
Recitals,  of  twenty-one  yrs],  2 ;  C,  D.,  and  E.,  trees^  8.  Recite 
BuBhatkiVa  intd  marre,  p.  433  :  And  whas  the  sd  A.,  as  one  of  the  six 
^^^,^  chn  now  livg  of  K.,  deced,  by  his  wife  L.,  wUl,  in  the  event 
interest  in  of  his  survg  the  sd  L.,  become  entled  under  the  will  of 

S^^  ^  the  sd    K.,  wch  was  proved  on  the   day  of in 

the  Registry,  to  one  equal  sixth  pt  or  share,  or  to 

some  other  pt  or  share,  or  to  the  whole  of  a  sum  of  £ 

£2  IBs.  per  Cent.  Consolidated  Stock  now  standg  to  the 


(a)  See  p.  455  rf  geq.,  notes. 
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credit  of  a  cause  of  M.  v.  N.,  add  referee  to  reeord,  the  acct  "^^^' 
of,  &c.  :  And  whas  the  sd  A.  is  carrying  on  the  business  of  Wife's 

■  in  co-ptnp  with  X.  and  Y.  under  the  firm  of :  „!i!?^„ 

And  whas  the  sd  B.,  as  one  of  the  chn  of  H.,  by  G.  his  late  ary  into- 
wife,  is  [will  upon  marre  become]  entled  in  posson  to  one  Jl^Jledwid 
equal  fourth  pt  or  share  of  the  trust  funds  and  ppty  subjt  to  P^y  ^^'' 
the  trusts  of  an  indre  dated,  &c.,  and  expd,  &c.,  wch  now 
consist  of  the  parlars  specified  in  the  schdle  hto,  And  in  the 
event  of  the  death   of  her  brother  Q.,  under  the  age   of 
twenty-one  jts,  will  become  entled  in  posson  to  one  equal 
third  pt  or  share  of  anor  such  fourth  pt  or  share,  and  of  the 
accumulons,  if  any,  of  such  share,  or  of  so  much  of  the 
same  respively  as  shall  not  have  been  applied  under  the 
trusts  of  the  sd  indre  of,  &c. :  And  whas,  upon  the  treaty  Agreement 
for  the   sd  intd  marre,  it  was  agrd  that  the  sd  sevl  trust  ^^^  ^ 
premes  to  wch  the  sd  A.  and  B.  are,  or  may  become  resply 
entled  as  hinbfe  is  recited  shd  be  assned  to  the  sd  C,  D., 
and  £.,  upon  the  trusts  hinafter  decld  concemg  the  same 
resply,  And  it  was  also  agrd  that  the  sd  A.  shd  enter  into  And  for 
the  covt  hinafter  contd  for  paymt  of  an  anny  to  be  held  t^  prf° 
upon  the  trusts  hinafter  decld,  and  that  such  anny  shd  be  annuity, 
collaterally  seed  in  mner  hinafter  appearg,  and  that  these 
psnts  shd  contain  such  other  provons  as  are  hinafter  expd : 
NOW    THIS   INDRE    WITNETH,   assignmt  by  A.  to  Wit- 
trees  of  his  contingent  intt  in  the  Consols  p.  441, /orm  i.,  and  ^^. 
p.  443,  note,  mutatis  mutandis.    Similar  assignnit  by  B.  \or,  t/*ment  of 
the  intd  wife  is  an  infant,  by  B.  and  A,,  see  form  in  note,  p.  442]  ^JJ^ 
q/*"  All  that  one  equal  fourth  pt  or  share  to  wch  the  sd  B.  interestfl, 
is  [will  upon  the  sd  intd  marre  become]  entled  as  afsd.  And 
all  that  ope  equal  third  pt  or  share    of  anor  fourth  pt 
or  share,  and   of  the  accumulons  thof  to  wch  she  is  con- 
tingently entled    under   the    trusts    of  the    sd   indre    of, 
&c..  And  all  other  (if  any)  the   pt  or  share,   or  pts  or 
shares,  to  wch  she  is  now,  or  will  in  any  event,  become 
entled  of  or  in  the  trust  funds  and  ppty  subjt  to  the  trusts 
of  the  same  indre,"  p.  441 ;  And  it  is  hby  agrd  and  decld 
that,  &c.,  Trust  for  investmt,  pp.  445  to  450,  forms  m.  to 
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TmsU 
daring 
lirm  ci 
liiufaMkd 
•ad  wife. 


'^^^  vm.  (a) ;  And  shall,  daring  the  life  of  the  sd  A.,  pay  the 
income  of  the  sd  premes  first  hinbfe  assned,  and  the  in- 
yestmts  representg  the  same  (wch  are  hinafter  referred 
to  as  the  husbd's  fund),  unto  the  sd  A.  and  his  assns : 
Provo  charging  husbd's  life  intt  in,  "  the  husbd's  fund/ 
tcith  maintce  of  his  wife  and  chn,  p.  458.  And  it  is  hbt 
AORD  that  after  the  death  of  the  sd  A.  the  sd  trees  or  tree 
shall  pay  the  income  of  the  hasbd's  fund  to  the  sd  B.,  for  life 
icitht  anticipon,  p.  454,  form  xvii.  r  And  shall,  during  the 
life  of  the  sd  B.,  pay  the  income  of  the  sd  premes  secondly 
hinbfe  assned,  and  the  investmts  representg  the  same 
(wch  are  hinafter  referred  to  as  the  wife's  fund),  &c.,  trust 
for  B.for  life  witht  anticipon,  p.  452,  form  xni. ;  And  after 
her  death  to  A.  for  life,  determinable  on  bkptq/,  dc,  p.  456, 
form  XXII.,  but  so,  nevs,  that  such  cesser  or  determon  of  the 
intt  of  the  sd  A.  shall  not  affect  his  right  to  exercise,  or 
concur  in  exercisg,  the  sevl  powers  hby  given  to  him  of  con- 
sentg  to  investmts  and  changes  of  investmt,  and  of  makg 
apptmts  in  favour  of  the  issue  of  the  sd  intd  marre,  and  of 
consentg  to  advancemts  and  apptg  new  trees.  Discronary 
trust  for  applicon  of  the  income,  "of  the  wife's  fund" 
on  husbd's  bkptcy,  do.,  for  the  benefit  of  himself  and  family, 
p.  456, /orm  xxiii.,  or  p.  457,  form  xxiv. ;  [or  if  he  is  7iot  to 
take  a  protected  life  intt  insert,  in  lieu  of  this,  form  xxv.  (6)  :] 


Variation 
for  deter- 
minable 
life  inte- 
reit. 


Variatione 
forhoiband 
taking  first 
life  iDte- 
reet  in 
vife's 
fand. 


(a)  If  A/s  life  interest  in  B/s  fortune  is  determinable,  but  not  protected, 
the  provision  as  to  consents  to  investments  maj  be,  ''  with  the  consent 

of  the  sd  A.  and  B.  during  their  jt  lives,  and  of  the  survor 
of  them  during  his  or  her  life,  and  after  the  death  of  such 
survor  at  the  discron  of  the  sd  trees  or  tree  (but  so  that  as 
regards  the  premes  secondly  hinbfe  assned,  the  consent  of 
the  sd  A.  to  an  investmt  or  change  of  investmt  shall  not  be 
required  in  the  event  of  the  determinon  of  the  trust  hinafter 
decid  in  his  favour  concerng  the  same  premes)." 

(b")  If  the  husband  takes  the  first  life  interest  determinable  on  bank- 
ruptcj,  in  the  wife's  fortune,  substitute  for  the  ti-usts  in  the  text,  "  lAfs 

intt  determinable  on  bkptcy,  p.  455,  form  xxi.,"  with  the  addi- 
tion, if  so  intended,  of  the  clause  in  the  text  as  to  the  exercise  of  the  powers 
after  such  determination.      **  And   SHALL,  after  the   death  of  the 


PRECEDEKTS.  529 

And  it  is  hby  agrd  and  decld  that  after  the  death  of  the  tbioti. 
survor  of  them  the  sd  A.  and  B.,  the  sd  trees  or  tree  shall  Tnute 
stand  possed  of  the  husbd's  fund,  and  also  of  the  wife's  fund  *fj|Jy^^^r 
and  the  income  thof  resply,  Usual  trusts  for  issue  of  viarre,  of  husband 
as  A.  and  B.,  or  survor  shall  appt,  p.  460,  form  xxviii.,  *^  ^^ 
or  p.  461,  form  xxix. ;  [Proro  to  he  added  to  power  where 
husbd^s  life  intt  is  determinable^  p.  461] ;  Trust  for  chn  in 
default  ofapptmt,  p.  462 ;  Hotchpot  clause,  p.  463  ;  Advancemt 
clause,  p.  464;   Addon  to  hotchpot  and  advancemt  clauses, 
providgfor  valuon  of  land,  dc,  p.  464, /orm  xxxv. ;  {J^Iaintce 
and  accumuhn  clauses,  pp.   465,  467] ;   Ultimate  trusts  of 
hushd^s  and  wife's  fortunes,  p.  467,  form  xxxix.,  with  varion 
in  note;    Agreemt  to  settle  wife^s  other  and  after-a^cquired 
ppty,  p.  494  ;  Covt  by  husbd  with  trees  to  pay  anny,  p.  478,  Coyenuit 
form  Liv.,  saying,  "  such  yrly  sum  as  is  hinafter  mentd,  that  ^j^^j 
is  to  say,  during  the  jt  lives  of  the  sd  A.  and  B.  the  sum  of  7*ri»W6 

£ ,  and  in  case  the  sd  B.  shall  die  in  the  lifetime  of  the 

sd  A.,  and  while  any  issue  of  the  sd  intd  marre  shall  be 
living,  then  during  the  remr  of  the  life  of  the  sd  A.,  if  and 
so  long  as  any  issue  of  the  sd  intd  marre  shall  be  living,  the 

sum  of  £ *' ;  And  it  is  hby  agrd  and  decld  that  the  sd  Tnwta  of 

yrly  sum  of  £ or  £ ,  as  the  case  may  be,  shall  be  *^'''*^*y' 

held  by  the  sd  trees  and  tree  upon  the  trusts  hinbfe  decld 
concerng  the  income  of  the  trust  premes  secondly  hinbfe 
assigned,  with  the  exception  that  after  the  death  of  the  sd 
B.,  if  the  same  shall  happen  in  the  lifetime  of  the  sd  A.,  the 
sd  trees  or  tree  shall  pay  or  apply  the  yrly  sum,  if  any,  then 
payable  under  the  covt  lastly  hinbfe  contd  to  the  psons  or 
pson  and  in  the  mner  to  whom  and  in  wch  such  income  wd 

sd  A.,  or  the  determinon  during  his  life  of  the  trust  hinbfe 
decld  of  the  sd  income  in  his  favour,  pay  the  income  of  the 
wife's  fund   to  the   sd    B.,  &c.,  continue  life  intt  to  wife, 

p.  464,  form  XVn. ;  "  for  a  protected  life  interest,  add,  **  and  shaU, 

after  the  death  of  the  sd  B.,  and  the  determinon,  &c.," 
continue  discronary  trust,  p.  456,  form  xxm. ;  or,  where  the 
life  intt  is  not  to  be  protected,  insert  form  xxv. 
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"*°L^''  be  payable  or  applicable  if  the  sd  A,  w«re  then  dead ;  And 
Chtfge  on  THE  SD  A.  doth  hby  chge  his  share  in  the  net  profits  of  the 
profito  of     g^  business,  with  the  paymt  of  the  sd  respive  yrly  sums  of 

£ and  £ at  the  times  and  in  mner  afsd ;   Power  to 

invent  in  pcliMe  of  land,  p.  491, /orm  Lxxm.,  or  p.  493, /orw 
Lxxiv. ;  Power  to  either  party  to  make  a  settlemt  on  a  juture 
marrey  p.  499, /on»  lxxvi.  ;  [^Clause  puttg  wife,  if  an  infant, 
to  her  election  to  confirm  $ettlemt,  p.  604  (a)] ;  Power  to  trees. 


Am  to  Mt- 
Uementa  of 
the  wife's 
property 
where  die 
is  an 
infant. 


Effect  of 
Married 
Women's 
Property 
Act,  1882. 


(a)  Prior  to  the  Married  Women's  Property  Act,il 882,  where  the  intended 
wife  was  an  infant,  a  settlement  of  her  property,  with  the  concnrrenoe  of 
the  intended  husband,  though  not  binding  on  her,  was  binding  on  him,  and 
effectual  as  to  any  interest  which  he  would  hare  taken  maritally  in  the 
absence  of  a  settlement  (see  3  Dav.  Prec.  647) ;  but  beyond  this  it  oould 
only  be  made  effectual  by  the  wife  being  put  to  her  election,  where  pro- 
perty was  also  settled  by  the  husband  or  some  other  person,  so  as  to  preclude 
her  from  taking  any  benefit  from  such  property  except  on  the  terms  of 
confirming  the  settlement  of  her  own  property ;  or  else  obtaining  the  sanc- 
tion of  the  Court  to  the  settlement  under  the  Infants'  Settlement  Act  (see 
Prec.  XI.,  infra). 

After  the  passing  of  the  Married  Women*8  Property  Act,  1882,  by  which 
all  the  wife's  property  existing  at  the  time  of  the  marriage  or  afterwards 
acquired  was  made  her  separate  property,  to  the  exclusion  of  the  husband's 
rights,  it  was  considered  that  a  settlement  or  agreement  for  a  settlement  of 
an  infant  wife's  property  was  invalid,  inasmuch  as  it  could  bind  neither  the 
wife  nor  the  husband  (see  Sim  ton  v.  Jonet.  2  R.  &  M.  365  ;  Johman  v.  John- 
son. 1  Keen,  648,  decided  as  to  personalty  belonging  to  the  wife  for  her 
separate  use  under  the  old  law)  ;  except  so  far  as  it  might  derive  anj 
eflScacy  as  against  the  husband  in  respect  of  any  interest,  he  might  take 
either  by  a  disposition  by  the  wife  in  his  favour  in  coutrayention  of  the 
settlement,  or  by  his  marital  right  should  he  survive  her  in  the  absence  of 
disposition  by  the  wife  (see  p.  469,  note).  The  decision,  however,  in  ffan^ 
cock  V.  ffaneockj  38  Ch.  D.  78,  is  to  the  effect  that  owing  to  the  saving  in 
8. 19  of  the  Act  as  to  settlements,  a  settlement  has  the  same  operation  as  it 
would  have  had  before  the  Act,  so  that  any  property  coming  to  the  wife, 
and  not  expressly  given  to  her  for  her  separate  use,  is  not  made  her  separate 
estate  by  the  Act,  and  is  bound  by  the  husband's  settlement  to  the  extent 
of  the  interest  taken  by  him.  It  seems  doubtful  whether  this  decision  would 
apply  to  a  settlement  made  after  the  Act ;  and  in  any  case  it  would  not  be 
expedient  to  rely  too  much  on  the  validity  of  such  a  settlement,  and  it 
seems-  advisable  where  the  intended  wife  is  under  age,  and  the  Infanta* 
Settlement  Act  cannot  be  bad  recourse  to,  to  insert  either  a  clause  expressly 
putting  the  wife  to  her  election,  if  property  is  also  settled  by  the  husband 
or  any  other  person,  or  a  covenant  by  the  husband  that  the  wife  shall  make 
or  confirm  the  settlement  when  of  age,  with  a  provision  protecting  the 
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at  cost  of  A.,  "  or  of  the  trust  este,"  to  obtain  a  stop  order  ''ww^i. 
on^  '*  the  share  and  premes  first  hinbfe  assigned/'  p.  120, 
mutatis  mutandis ;  Power  to  trees  to  settle  questions,  and  to 
arrange  and  compromise,  p.  505 ;    Special  power  to  settle 
accts,  dc.y  p.  505,  form  lxxxiv.  ;  Clauses  as  to  apptmt  and 


truBtees  from  responsibility  for  not  taking  proceedings  under  the  coyennnt. 
In  either  case,  the  wife  should  bj  a  short  deed  make  or  confirm  the  settle- 
ment  on  attaining  her  majority.  A  settlement,  however,  by  an  infant  is  • 
Yoidable  only,  and  if  nothing  is  done  by  the  infant  to  avoid  it  after  attaining 
majority,  will  stand ;  see  Burnahy  v.  Equitable  Reverttlonaryy  Jf'C,  Society^ 
28  Oh.  D.  416  ;  Duncan  r.  Dixon,  W.  N.  1890,  p.  66.  As  to  what  is  sufficient 
to  put  the  wife  to  her  election,  see  5  Dav.  Prec.  649.  As  to  whether  the  prin- 
ciple of  election  applies  where  the  wile  is  restrained  from  anticipation,  see 
the  conflicting  cases  of  WUloughby  v.  Middleton,  2  J.  &  H.  344  ;  Re  Vardon, 
31  Ch.  D.  275 ;  Re  Qvteade'i  Trusts,  33  W.  R.  816.  As  to  what  ampunts  to  a 
confirmation  by  her  of  the  settlement,  see  Daties  v.  Davies,  L.  R.  9  Eq.  468  i 
MUner  v.  Lord  Barewood,  18  Ves.  277  ;  White  ▼.  Cor,  2  Ch.  D.  387  ;  Wilder 
y.  Pigott,  22  Ch.  D.  263  ;  Seaton  y.  Seaton,  13  App.  Cas.  61. 

The  following  is  a  form  of  covenant  by  the  intended  husband  that  the 
intended  wife  diaU  make  or  confirm  the  settlement  when  of  age. 

"  And  in  psuance  of  the   sd   recited   agreemt,   and  in  covenant 
conson  of  the  sd  intd  marre,  the  sd,  husbd,  doth  hby  covt  ^^  ^'>«!*n'l 
with  the  sd,  trees,  their  exs,  ads,  and  assns,  that  if  the  sd  shall  make 
intd  marre  shall  take  place,  then  as  soon  as  practicable  ^^  «>hfirm 
after  the  solemnizon  thof,  and  after  the  sd,  wife,  shall  have  when  of 
attained  the  age  of  twenty-one  yrs,  she,  the  sd,  ivife,  her  •«*• 
[hrs]  exs,  or  ads,  and  all  other  necy  pties,  if  any,  shall  at 
the  cost  of  the  trust  este  exte  and  do  all  such  [convces, 
assignmts,  assurces]  transfers,  and  things  as  shall  be  necy 
or  pper  for  effectually  vestg  in  the  sd  trees  or  tree  all,  &c., 
peels,  Upon  trust,  &c.,'*  [or  if  the  intd  wife  joins  in  the  settlemt 
as  provd  in  the  text,  *'  all  or  any  such  assurces,  deeds,  and 
things  as  shall  be  necy  or  pper  for  confirmg  these  psnts 
and  makg  the  same  legally  bindg  upon  the  sd,  wife,  her  hrs, 
exs,  ads,  and  assns,  and  for  effectually  yestg,  &c.,''  as  abovel. 
(See  note  to  Prec.  xv.,  p.  651.)    "  Provd  ALWAYS  that  the  sd  trees 
or  tree  shall  not  be  under  any  obligon  to  take  pcdgs  under 
the  covt  of  the  sd,  hushd,  lastly  hinbfe  contd  or  incur  any 
responsibility  for  any  omission  so  to  do." 

}[  M  2 


532 


SETTLKMKNTS   (pERSOXAl). 


pRio^r.  indemnity  of  trees,  p.  509,  form  Lxxxvnr.,  and  p.  511, 
form  xci. ;  Power  to  trees  to  employ  agents,  dc,  p.  511.  In 
WITNESS,  &c.  (a). 


ment. 


vn. 

p»iiajrit.  SETTLEMENT,  on  Marriage,  of  Freeholds  belong- 

ing to  Husband  by  means  of  a  Trust  for  Sale, 
and  Declaration  of  Trust  of  the  Proceeds  of 
Sale,  effected  by  One  Deed  (6).  Variation  where 
there  are  No  Recitals. 

Parties,  A.,  hu^bd,  1 ;  B.,  wtfe,  2;  C,  D.,  and  E.,  trees, 
Recitals.  8.  Recite  intd  marre,  p.  433 ;  Title  of  A.  as  in  a  Convce  on 
Agreement  Sale,  see  Vol.  I.,  '*  CoNVCES  ON  Sale  " ;  And  whas  apon  the 

treaty  for  the  sd  intd  marre  it  was  agrd  that  the  sd and 

premes  shd  be  assured  to  the  sd  C,  D.,  and  E.,  their  hrs 
and  assns,  in  mner  hinafter  appearg,  upon  the  trusts  hinafter 
decid  concerng  the  same ;  Agreemt  as  to  settlemt  of  wife*s 
other   and   after-acquired  ppty,   p.    441  (c) :  NOW  THIS 

(a)  Notice  of  the  settlement  mast  be  given  to  the  trustees  of  the  will,  and 
a  stop  order  obtained  on  the  fund  in  court.  As  to  stop  orders,  see  p.  120, 
note. 

(()  See  p.  4S1,  note.  For  similar  settlements,  effected  by  two  deeds,  see 
Precedents  IX.  and  X.  If  the  property,  or  any  part  of  it,  is  likely  to 
be  sold,  it  is  better  that  the  conveyance  in  trust  for  sale  should  be  by  a 
separate  deed,  in  order  that  the  settlement  may  not  become  part  of  the 
title  to  the  land.  But  If  in  the  event  the  land  is  retained  unsold,  the  settle- 
ment, whether  by  the  same  or  a  separate  deed,  must  necessarily  become  a 
title  deed.  For  variations  where  an  undivided  share  is  settled,  see  the  next 
Precedent,  and  for  a  reversion,  see  Precedents  IX.  and  X. 

As  to  the  effect  of  the  Settled  Land  Acts  in  the  case  of  a  settlement  by 
way  of  trust  for  sale,  see  above,  p.  482,  note. 

(£r)  In  a  simple  case  recitals  might  be  dispensed  with,  the  operative  part 

commencing  as  follows,  "  WiTNETH,  that  in  psuance  of  an 
agreemt  in  this  behalf  entered  into  upon  the  treaty  for,  and 
in  conson  of,  a  marre  wch  is  intd  shortly  to  be  solemnized 
between  the  sd  A.  and  B.,  the  sd  A.,  aa  settlor,  doth  hb3'' 


Wit- 

neneth. 


Variation 
where 
recitals 
omitted. 
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INDRE  WITNETH  that  in  psuance  of  the  sd  agreemt,  pbjwjtu. 
and  in  conson  of  the  sd  intd  marre,  tlie  sd  A.,  as  settlor  (d), 
with  the  approbon  of  the  sd  B.,  doth  hby,  [if  A.  has  a 
power  ofapptmt  say,  in  exercise  of  the  power  for  this  ppose 
given  to  him  by  the  hinbfe  recited  indre  of,  &c.,  and  of  every 
other  power  enablg  him  in  this  behalf,  appt,  and  by  way  of 
farther  assurce  doth  hby]  grant  unto  the  sd  C,  D.,  and  E.,  Qntnt 
PcelSf  see  Vol.  L,  p.  402,  To  hold  the  same  Unto  the  sd  C,  Parcels. 
D.,  and  E.,  and  their  hrs,  To  the  use  of  the  sd  A.,  and  his  Haben- 
hrs,  until  the  sd  intd  marre,  and  after  the  sd  marre,  To  the  J^' 
USE  of  the  sd  C,  D.,  and  E.,  their  hrs  and  assns,  Upon 
Trust,  &c.,  Trmt  for  Sale,  Ac,  p.  481,  Declon  of  trusts  of 
sale  moys  and  rents  until  sale,  p.  488,  form  lx.      And  it  Trust  for 
18  HBY  AGRD  and  dccld  that  the  sd  trees  or  tree  shall,  with  ^J^*' 
the  consent  in  writg  of  the  sd,  husbd  and  wife,  or  the  survor 
of  them,  during  their,  his,  or  her  life-time,  and  after  the 
death  of  such  survor  at  the  discron  of  the  sd  trees  or  tree, 
invest  the  residuary  or  net  moys  to  arise  from  the  sale  under 
the  trust  for  sale  hinbfe  contd  of  the  hereds  and  premes  hby 
assured,  or  any  of  them,  as  and  when  the  sd  moys  shall  be 
Teced,in  the  names  or  name  [or  under  the  legal  control]  of  the 
sd  trees  or  tree  in  or  upon,  Jtc,  Investmts,  see  pp.  446—450, 
forms  IV. — VIII. ;  Trusts  for  hushd  for  life,  p.  454, /omi  xv. ; 
Wife  for  life  wiihtantic%pon,form  xvil  ;  And  after  the  deceof 
the  survor  of  the  sd  A.  and  B.  shall  stand  possed  of  the  sd  trust 
premes  a^d  the  future  income  thof.  Usual  ti-ustsfor  issue  of 
marre,  as  in  Prec.  I.,  with  the  addon  to  hotchpot  and  advancemt 
clauses  providg  for  valuon  of  land,  p.  464,  form  xxxv. ;   XJlti- 
mate  trust  in  default  of  issue,  for  husbd,  p.  467,  form  xxxix. ; 
Power  to  manage  until  sale,  p.  484,  form  Lxm.  or  p.  486, 


[in  exercise  of  a  power  contd  in  a  certain  indre,  dated,  Jcc, 

and  expd,  &c.,  and  of  every  other  power,  &c.,]  "  as  in  the 
text 

(iT)  This  implies  the  limited  statutory  ooyenant  for  farther  assarance  ;  if 
it  is  desired  that  the  settlor  should  enter  into  the  fall  statutory  covenants 

for  title  according  to  the  old  practice,  the  words  *'  as  beneficial  OWner  ** 
will  be  sabetitated  ;  see  p.  441,  note. 


534 


SETTLEMENTS    (PERSONAL). 


PETO.  vn,  ^QYnx  LXiv. ;  {Lea^g  powers,  p.  486,  fonn  lxv.,  or  p.  487, 
form  Lxvi.,  or  clause  giving  powers  by  referee  to  the  Settled 
Land  Acts,  form  lxx.,  p.  490 ;]  Power  to  invest  in  thepchase 
of  land  (a),  p.  491,/orwi  Lxxm.,  with  the  varion  in  note  (e) ; 
Proton  for  settlemt  of  wife's  other  and  after-acquired  ppty, 
p.  491,  form  lxxv.,  with  the  varion  in  note  (a),  p.  498 ;  Power 
to  trees  to  settle  questiofis,  dr.,  p.  505 ;  Clauses  as  to  apptmt 
and  indemnity  of  trees,  p.  S09,  form  Lxxxvnr.,  and  p.  511, 
form  xci. ;  Power  to  trees  to  employ  agents,  dc,  p.  511.     Ik 

WITNESS,  &c. 


vni. 


FKXa  Till. 


Recitals. 


Wit- 
nenetli. 


Qrant. 


CONVEYANCE,  on  Marriage,  o/*Fbeeholds  belonging 
to  Wife  in  Trust  for  Sale,  with  a  Declaration 
of  Trust  of  the  Purchase  Money  by  Reference 
to  a  Settlement  of  Even  Date.  Power  to  sell 
for  Fee  Farm  Eents.  Variations  for  an  Un- 
divided Share. 

Parties,  A.,  husbd,  1 ;  B.,  wife,  2 ;  C,  D.,  and  E.,  trees^ 
8.  Recite  intd  marre,  p.  488  ;  Title  ofB.,  as  in  a  Convce  oh 
Sale,  see  Vol.  L,  "  Convces  on  Sale  ** ;  Agreemtfor  settlemt 
as  inlasl Prec  {b)  I  NOW  THIS  INDRE  WITNETH  that 
m  psuance  of  the  sd  agreemt,  and  in  conson  of  the  sd  intd 
niarre,  the  sd  B.  as  settlor,  with  the  approbon  of  the  sd  A., 
doth  hby  grant  unto  the  sd  C,  D.,  and  E.,  Peels,  (c)  see  Vol.  L, 


Variation 
for  un- 
divided 
share. 


(a)  Where  land  is  settled,  a  power  to  porchasc  adjoining  land  may  be 
useful. 

(b)  For  variation  where  recitals  are  omitted,  see  the  last  Precedent,  p.  532, 
note  (c). 

(c)  For  an  undivided  share,  say, "  All  THAT  equal  undivided 

pt  or  share,  and  all  and  every  other,  if  any,  the  pt  or  share, 
pts  or  shares,  of  or  to  wch  the  sd  B.  is  seised,  possed,  or 
entled,  of  and  in,  peels.** 
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dum. 


p.  402 :  To  HOLD  the  same  Unto  the  sd  C,  D.,  and  E.,  «»c^ni. 
and  their  hrs,  To  the  use  of  the  sd  B.  and  her  hrs  until  Haben. 
the  sd  intd  marre,  and  after  the  sd  marre,  To  the  use  of 
the  sd  C,  D.,  and  £.,  their  hrs  and  assns,  Upon  trust,  &c., 
Trust  for  sale^  p.  481 ;  Declon  of  trust  of  sale  moys,  rfc,  p. 
484, /orm  lxi.  ;  Power  to  sell  for  fee  farm  rents,  p.  483,  form 
Lix.';  Power  to  manage  until  sale,  p.  484,  form  lxiii.,  or 
p.  486, /orm  lxiv.  ;  [Leasg  powers,  p.  486,  or  i&7,form  lxv. 
or  Lxvi.  (d),  or  clause  giving  powers  by  referee  to  the  Settled 
Land  Acts,  p.  490,  form  lxx.  ;]  Clause  as  to  apptmt  of  trees, 
p.  509,  form  lxxxviii.    In  witness,  &c. 


IX. 

CONVEYANCE,  on  marriage,  of  Freeholds,  Lease-  prio.  nc. 
HOLDS  and  Copyholds  {e),  belonging  to  Husband, 
in  Trust  for  Sale,  with  a  Declaration  of  Trust 
of  the  Purchase  Money  by  Beference  to  a  Settle- 
ment OF  Even  Date.  Variation  where  Part  of 
the  Freeholds  is  Reversionary. 

Parties,  A.,  husbd,  1 ;  B.,  wife,  2;  C,  D.,  and  E.,  trees, 
8.     Recite  intd  marre,  p.  433 ;  Lease  and  devolon  thof  to  A,,  RecitaU. 
and  title  of  A.  tofreehds  and  copyhds,  as  in  a  Cornice  on  Sale  : 
And  whas,  upon  the  treaty  for  the  sd  intd  man*e,  it  was  Agreement 
agrd  that  the  sd  freehd,  leashd,  and  copyhd  hereds  shd  be  ^enT**^* 
assured  to  the  sd  C,  D.,  and  E.,  their  hrs,  exs,  ads,  and 
assns  resply,  in  mner  and  upon  the  trusts  hinafter  expd 
concemg  the  same  resply :   NOW   THIS  INDBE  WIT-  Wit- 
NETH  that  in  psuance  of  the  sd  agreemt,  and  in  conson  of""** 


(d)  For  an  nndiyided  share  insert  the  addition  in  form  Lzvni.,  p.  488, 
and  power  to  partition,  p.  489,  form  LZIZ.,  unless  the  power  is  given  by 
xeferenoe  to  the  statute,  as  in  form  LZX. 

(e)  As.  to  enfranchisement!  see  Copyhold  Act,  1887,  s.  1. 
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pRTC^ix.  the  sd  intd  marre,  the  ed  A.,  as  settlor  (a),  with  the  approbon 
Gmntof     of  the  sd  B.,  doth  hby  grant  unto  the  sd  C,  D.,  and  £.» 
freeholds    Freehd  peels,  see  Vol.  I.,  p.  402,  To  hold  the  same  (6), 
Habcn-       Unto  the  sd  C,  D.,  and  E.,  and  their  hrs,  To  the  use  of 
the  sd  A.,  and  his  hrs,  until  the  sd  intd  marre,  and  after- 
wards To  THE  USE  of  tlie  sd  C,  D.,  and  E.,  their  hrs  and 
assns,   Upon   the  trusts,   and  subjt  to  the  powers  and 
PaHher      proYons  hinafter  decld  and  contd  concemg  the  same  :  AND 
witDesBcth  THIS  INDRE  ALSO  WITNETH  that  in  psuance  of  the 
sd  agreemt,  and  in  conson  of  the  sd  intd  marre,  the  sd  A., 
Awign-       as  settlor  (a),  with  the  approbon  of  the  sd  B.,  doth  hby 
leaseholds.  «^8sn  unto  the  sd  C,  D.,  and  E.,  Leasehd  peels,  by  referee  to 
lease,  see  Vol.  I,,  p.  405,  Habendum  to  C,  D.,  and  E,,  snhjt 
to  rent  and  covts,  as  in  a  Convce  on  Sale,  see  Vol.  I.,  p.  423 : 
In  trust  for  the  sd  A.,  his  exs  and  ads,  until  the  sd  intd 
marre,  and  afterwards.  Upon  the   trusts,  &>c.,  as  above: 
Farther      AND   THIS   INDRE   FURTHER  WITNETH  that  in 
wi  tiesse  .  pg^Qjjgg  Qf  |.jjg  g^j  agreemt  and  in  conson  of  the  sd  intd 

Co?enantto  marre,  Govt  by  A.,"9lb  settlor  "  (c),  with  C,  D.,  andE.,  "in 
copyholds,  case  the  sd  intd  marre  shall  take  place,"  to  surrender  copyhds, 
as  on  sale,  see  Vol.  I.,  p.  462,  but,  "  at  the  cost  of  the  sd 
A.  or  his  hrs,*'  To  the  use  of  the  sd  C,  D.,  and  E.,  their 
hrs  and  assns,  to  be  holden,  &c.  Upon  the  trusts,  4c., 
as  above ;  Declon  of  trust  "after  the  sd  intd  marre,*'  until 
l^ciaration  surrender,  see  Vol.  I.,  p.  463  :  And  it  is  hby  agrd  and 
decld  that  the  sd  C,  D.,  and  E.,  their  exs,  ads,  and  assJis 
resply  shall,  from  and  after  the  sd  intd  marre,  stand  seised 
and  possed  of  the  sd  freehd,  leasehd,  and  copyhd  hereds  and 
premes  hby  gi'anted,  assned,  and  covted  to  be  surrendered 
resply.  Upon  trust,  &c.,  trust  for  sale,  p.  481 ;  Declon  of 

(a)  See  p  441,  note. 

(^)  If  the  freeholds  are  partly  reversionary,  add  here,  '*  snbjt  as  to 

the  sd  hereds  secondly  hinbfe  described,  to  the  life  este 
or  intt  thrin  of  the  sd  K.,  under  the  sd  recited  indre,  &c., 
or,  '  will/  " 

(^0  See  p.  441,  note.    That  the  statutory  covenants  may  be  implied  in  the 
case  of  a  covenant  to  surrender  copyholds,  see  Vol.  I.,  p.  427,  note. 
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trusts  of  sale  moys  and  rents  till  sale,  p.  484,  form  lxi.  ;  Power  ^^^** 

to  manage  real  este  until  sale,  pp.  484  or  486,  form  lxiu.  or 

LXiv. ;  \Leasg,  cfc,  powers,  p.  486,/onnLxv.  or  p.  AST,  form 

Lxvi.,  or  clause  giving  powers  by  referee  to  the  Settled  Ijand 

Acts,  p.  490,  form  lxx.]  (d) ;  Clause  as  to  apptmt  of  trees, 

p.  609, /orw  Lxxxviii. :  Provd  always  and  it  is  hby  agrd  that  Indemnity 

the  sd  trees  or  tree  shall  be  under  no  responsibility  whatever  -^  respect 

with  respt  to  the  paymt  of  the  rent  or  the  pformce  or  observce  ^}^^. 

of  the  Govts  and  condons  reserved  by  and  contd  in  the  sd  lease 

of,  &c.,  or  any  losses,  costs,  damages,  or  expses  occasioned 

by  the  non-paymt  of  the  sd  rent  or  the  breach  of  any  of  the 

sd  covts  or  condons,  and  shall  be  entled  to  be  indemnified 

and  reimbursed  in  the  fullest  mner  out  of  the  trust  este  and 

premes  in  respect  of  all  costs,  damages,  and  expses  incurred 

b}'  them  or  him  in  relon  to  the  sd  leasehd  premes.    Ik 

WITNESS,  &c. 


X. 

SETTLEMENT,  on  Marri<ige,  of  the  Proceeds  of  sale  pwbo.  x. 
of  Keal  estate  belonging  to  Husband  Conveyed  in 
trust  for  sale  by  a  Deed  of  Even  Date  (/),  (with 
Variations  where  the  interest  is  Reversionary), 
and  of  a  Sum  Covenanted  to  be  Paid  by  the  Wife's 
Father  on  his  death.  The  Husband  takes  the 
First  Life  Interest  in  the  whole  settled  property^ 
Subject  To  paying  an  Annuity  to  the  Wife. 
Trusts  for  Issue,  giving  No  Power  of  Appoint- 
ment to  the  Parents,  the  Issue  of  any  Child 
Dying  in  their  lifetime  being  Substituted  {g). 

(d)  Where  the  freeholds   are   partly  reversionary,  insert,  addon   to 

powers  of  sale  and  leasg,  p.  4B9,form  Lxvn.,  saying,  "  such 
pts  of  tlie  freehd  hereds  hby  assured  as  are  reversionary." 

(e)  See  2  Dav.  Prec.  Pt.  I.  p.  424,  note. 
(/)  See  the  last  two  Precedents. 

ig)  This  form  of  trusts  for  the  issue  is  exceptional,  and  not  to  be  recom- 
mended. 
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FMwjc.       Parties,  A.,  husbd,  1 ;  B.,  wife,  2 ;  C,  wife$  father^  8  ; 

Secitala.     D.y  E.,  and  F.y  freely  4.     Recite  intd  marre,  p.  488  ;  Convce 

or  convces  in  tinist  for  sale  of  even  date,  p.  440 ;  Agreemt  by 

C.  to  enter  into  covt  for  paymt  of  the  "  ppal  sum  and  intt 

hinafter  mentd/'  p.  441 ;  Agreemt  for  settlemt  of  wifiz  other 

Wit-  and  after-acquired  ppty,  p.  441 :    NOW   THIS  INDRE 

neaBeth.      WITNETH,  that  in  psuance  of  the  sd  agreemt,  and  in 

DecUnii<m  conson  of  the  sd  intd  marre,  it  is  hby  agrd  and  decld  that 

husband's   the  sd,  trees,  their  exs,  ads,  and  assns,  shall  stand  possed  of 

fortune,      ^j^g  residuary  or  net  moys  to  arise  from  the  sale,  under  the 

sd  trust  for  sale  in  the  [seyl]  recited  indre[8]  of  even  date 

hrwith  contd,  of  the  sd  hereds  and  premes  thby  [resply] 

assured  (a),  or  any  pt  thof  (b),  Upon  trust  that  the  sd, 

trees,  or  the  survors  or  survor  of  them,  or  other  the  trees 

or  tree  for  the  time  being  of  these  psnts,  (hinafter  called 

the  sd  trees  or  tree),  shall  (c),  with  the  consent  in  writg  of 

the  sd,  husbd,  and,  wife,  or  the  survor  of  them,  during  their, 

his,  or  her  lifetime,  and  after  the  death  of  such  survor,  at 

To  inreii.   the  discron  of  the  sd  trees  or  tree,  invest  the  same  residuary 

or  net  moys,  as  and  when  the  same  shaU  be  reced,  in  the 

names,  &c.,  remr  of  trust  for  investmt,  see  pp.  445 — 450, 


(a)  Or, "  Granted,  assned,  and  covted  to  be  surrendered," 

or  as  the  case  may  be. 
Variation         W  ^^  ^^°  settlement  comprises  a  reversionary  interest  in  real  estate 

forrever-    <'and  also  (from  and  after  the  dece  of  the  sd,  tenant  for 
interwk      ^^f^f)  o^  ^^7  iuvestmts  representg  the  proceeds  of  any  sale 
made  in  his  lifetime,  of  the  sd  hereds  and  premes,  or  any 
pt  thof,  wch  may  be  transferred  to  the  sd  trees  or  tree." 

The  same.        (p)  ^^  ^^^  <^^^^^  mentioned  in  the  last  note,  sabetitute  as  follows  from  this 

point,  **  either  retain  any  such  investmts  as  last  afsd,  so  long 
as  the  sd  trees  or  tree  may  think  fit,  or  shall  at  any  time  or 
times  with  the  consent,  &c.,  as  above,  sell,  call  in,  or  con- 
vert into  moy  the  same  or  any  pt  thof,  and  shall  invest  the 
moys  produced  thby,  and  also  the  sd  residuary  or  net  moys 
arising  from  any  sale  made  as  afsd  in  the  lifetime  of  the  sd, 
tenant  for  life,  witht  his  concurrce,  or  after  his  dece,  as  and 
when  the  same  shall  be  reced,  in  the  names,  &c." 
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forms  III. — vni.  ;  Trust  during  jt  lives  for  paymt  of  anny  to   Jf**c.  x. 
wife  out  of  the  income,  "  of  the  sd  tnist  prenies  and  the  in-  inoome 
yestmts  representg  tlie  same/'  and  residue  of  income  to  husbd,  ?"™*S 
p.  455, /orm  XX. :  And  after  the  death  of  such  one  of  them  jy^^^^ 
the  sdy  husbd,  and,  wiff,  as  shall  first  die,  shall  pay  the  whole  ^®  ^ 
of  the  sd  income  to  the  survor  of  them,  or  his  or  her  assns, 
daring  his  or  her  life,  and  so  that  in  the  case  of  the  sd, 
wife,  the  same  shall  be  for  her  septe  use,  but  she  shall  not 
have  power  during  her  now  intd  coverture  to  dispose  of  or 
chge  such  reversionary  life  intt  by  anticipon  ;  And  after  Tnwti  for 
the  death  of  the  survor  of  the  sd,  husbd,  and,  wife,  shall  nn^  iaroe. 
stand  possed  of  the  sd  trust  premes,  and  the  investmts 
x'epresentg  the  same,  in  trust  for  such  of  the  chn  of  the  sd 
intd  marre  living  at  the  death  of  such  survor,  and  such  of 
the  chn  living  at  the  death  of  such  survor  of  any  child  of 
the  sd  intd  marre  who  shall  then  be  dead,  as  being  male 
-shall  attain  the  age  of  twenty-one  yrs,  or  being  female  shall 
attain  that  age  or  marry,  and  if  more  than  one,  as  tenants 
in  common  in  equal  shares,  but  so  that  the  chn,  being 
objects  of  this  trust,  of  any  child  of  the  sd  intd  marre  who 
shall  have  died,  shall  take  equally  between  them  the  share 
only  wch  their  parent  wd  have  taken  if  living :  Advancemt, 
]maintence,  and  accumuloni  clauses,  pp.  464,  465,  and  467, 
extended  to,  **  child  or  grandchild  of  the  sd  intd  marre  " ; 
Ultimate  trust  of  hushd's  fund,  "  if  there  shall  be  no  child  indmat© 
or  grandchild  of  the  sd  intd  marre  who  shall  attain  a  vested 
intt  under  the  trusts  hinbfe  decld,"  p.  467  ;  Trusts  of  rents 
and  profits  of  real  este  until  sale,  p.  484, /orm  Lxn. ;  {^Power 
to  invest  in  the  pchase  of  land,  p.  491 ;]  Covt  by  C.  that  his 

reprives  sliaU  pay  a  sum  of  £ on  his  death,  with  power  to 

him  to  pay  it  in  his  lifetime,  p.  4t7S,form  li.  ;  Clause  for  proton 

of  trees,  p.  480,  end  of  form  ltv.  :  And  it  is  hby  decld  that  Trusts  of 

the  sd  trees  or  tree  shall  stand  possed  of  the  sd  sum  of  £ ,  JJ[nt^^to 

when  the  same  shall  be  reced,  upon  the  trusts  and  subit  to  ^  v^^  ^J 
the  powers  and  provons  hinbfe  decld  and  contd  resptg  the  father. 
net  moys  to  arise  from  any  sale  under  the  trust  for  sale  in 
the  recited  indre  of  even  date  hrwith  contd,  but  not  so  as 
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T"^  '•    to  increase  the  sd  anny  of  £ pa^^able  to  the  sd  B.,  and 

save  and  except  that,  if  there  shall  be  no  child  or  grandchild 
of  the  sd  intd  marre  who  shall  attain  a  vested  intt  nnder 
the  trusts  hinbfe  decld,  then  and  in  such  case,  and  from 
and  after  the  death  of  the  sui-vor  of  the  sd  A.  and  B.  and 
such  default  or  failure  of  their  issue,  wch  shall  last  happen, 
the  sd  trees  or  tree  shall  stand  possed  of  the  sd  sum  of 
£ — -  and  the  investmts  representg  the  same,  and  the 
income  thof  or  so  much  thof  resply  as  shall  not  have  been 
applied  or  disposed  of  under  the  trusts  or  powers  hinbfe 
contd,  in  trust  for  the  sd  C,  his  exs,  ads,  and  assns: 
Agreemtfor  settlemt  of  wife^s  other  and  after-acquired  ppty^ 
p.  494,  with  the  varion  in  note  (a),  p.  498,  saying,  "  child  or 
grandchild  " ;  **  son  or  grandson  *' ;  "  danr  or  granddaur  "  ; 
Power  to  trees  to  settle  questions^  dx.,  p.  505  ;  Clauses  as  to 
apptmt  and  indemnity  of  trees,  p.  509,  form  Lxxxym.,  p.  511, 
form  xci. ;  Power  to  trees  to  employ  agents,  <6c.,  p.  511. 
In  witness,  &c. 


XL 

F»io.  XI.  SETTLEMENT,  on  Marriage,  with  the  Approval  of 

the  Chancery  Division,  under  the  Infants'  Settle- 
ments Act  (18  cC-  19  Vict.,  c.  43)  of  the  Wife's 
Reversionary  Interest  in  Personalty,  and  in 
Portions  charged  on  Real  Estate,  the  Eldest 
Son  of  the  marriage  being  Postponed  to  the  younger 
children.  Covenant  by  Wife's  Father  to  pay  an 
Annuity  Variable  in  Amount.  Variations  where 
the  Infant  is  a  Ward  of  Court.  Declaration  to 
prevent  satisfaction  of  portion  (a). 

Parties,  A.,  husbd,  1 ;  B.,  7vife,  an  infant  of  the  age  of 
yrs,  2;  C,  wife's  father,  8;  D.,  E.,  and  F.,  trees,  4. 

(a)  As  to  settlements  on  the  marriage  of  infants,  see  3  Dav.  Prec.,pp.  647, 
891  ;  Set  on  on  Decrees,  pp.  755,  et  ieq, ;  above,  p.  530,  note.    For  Tatious 
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Recite  intd  mar  re,   p.  433 ;  J3.'».  title  to  reversionary  intt  "m^J"* 
under  aettlemt  and  deed  poll  of  apptmt,  p.  436  ;  Parlars  q/*Reoiulfl. 
trust  pptyy  p.  437  ;   Wife's  title  to  sum  raisable  under  portions 
term,  p.  487,  form  v. ;  And  whas,  upon  the  treaty  for  the  A^nement 
sd  intd  marre,  it  was  agrd  that  the  trust  moys,  stocks,  ^J^IJ***** 
funds,  shares,  and  sees,  to  wch  the  sd  B.  is  entled  by  virtue 
of  the  indre  and  deed  poll  first  hinbfe  mentd,  and  the  sd 

sum  of  £ to  wch  she,  the  sd  B.,  will  become  entled 

under  the    trusts    of  the   term  of  yrs  limd  by  the 

secondly  hinbfe-mentd  indre  of,  &c.,  and  the  secondly 
hinbfe-mentd  deed  poll,  shd  be  assned  to  the  sd  D.,  E.,  and 
F.,  in  mner  hinafter  appearg,  to  be  held  upon  the  trusts, 
hinafter  decld  concemg  the  same  :  Agreemt  as  to  settlemt  of 
wife's  other  and  after-acquired  ppty,  p.  441 :  And  whas,  A^raement 
upon  the  treaty  for  the  sd  intd  maiTc,  it  was  agrd  t^^a*  ^J^J^ent 
further  provon  shd  be  made  for  the  sd  B.  by  a  settlemt  of  of  eTen 

the  real  estes  of  the  sd  A.,  situate  at ,  wch  settlemt  has 

been  effected  by  an  indre  bearg  even  date  hrwith  and  expd, 
&c. :    And  whas  (b)  the  Chancery  Division   of  the  High  Sanction  of 
Court  of  Justice  has  sanctioned  the  makg  by  the  sd  B.,  in  iHyi^S^ 
contemplon  of  the  sd  intd  marre,  of  the  settlemt  intd  to  be 
made  by  these  psnts,  as  appears  by  an  order  of  the  Court 
made  by  Mr.  Justice on  the day  of (c),  in 

points  arising  on  the  Infants*  Settlements  Act,  see  He  Sampson  and  WaU^ 
25  Ch.  D.  482  ;  Be  Phillips,  34  Ch.  D.  467  ;  iSraton  y.  Seaton,  13  App.  Ca8.61 ; 
and  JRr  Ldgh,  40  Ch.  D.  290. 

(V)  Where  the  infant  is  a  ward  of  coart,  and  the  order  directs  inqniiy  to  Vaiiaiion 
be  made  as  to  the  fitness  of  the  marriage,  and  that  proposals  for  a  settlement  for  wud 
Bhoald  be  laid  before  the  judge,8ay,  "  WhaS,  psuant  to  an  order,  &C.,  ®*  «*'"*• 

proposals  for  a  settlement  on  the  marre  of  the  sdB.witlithe 
sd  A.  were  laid  before  the  sd  judge  in  chambers,  and  it  ap- 
pears by  the  certfe,  dated,  &c.,  of  the  chief  clerk  of  the 
sd  judge,  that  the  sd  marre  between  the  sd  B.  and  A.  is  a 
pper  marre  for  the  sd  B.,  and  that  these  psnts  have  been 
settled  by  the  sd  judge  as  a  pper  settlemt  to  be  made  and 
exted  previously  to  such  marre." 

(c)  Where  the  infant  is  a  ward  of  court,  refer  to  the  proceedings  consti- 
tuting her  a  ward,  as,  *'  in  the  action  X.  V.  Y.,  addg  referee  to 
reeordy  and." 
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FBSC.  Xf. 


Wit- 
neneth. 

Assign- 
meoi  by 
wife  vith 
sanction 
of  court. 


the  matter  of  B.,  an  infant,  by  G.»  her  next  friend,  or 
*'  guardian,"  And  in  the  matter  of  the  Act  of  Parliamt  (18 
ft  19  Vict.  c.  43)  known  as  "  The  Infants'  Settlemts  Act/' 
whby,  after  premisg  that  the  sd  judge  was  of  opinion  (a) 
that  the  settlemt  proposed  to  be  effected  by  the  indre  thin- 
after  mentd  was  a  pper  settlemt  to  be  made  upon,  or  in 
conteroplon  of  the  intd  marre  of  the  infant  B.  with  the  sd 
A.,  of  the  ppty  of  Uie  sd  infant  comprd  thrin,  and  that  the 
indre  thrin  referred  to  (being  these  psnts)  was  a  pper  indre 
for  giving  effect  to  such  settlemt,  the  sd  judge  did,  psuant 
to  the  sd  Act  of  Parliamt,  sanction  and  approve  of  the  same, 
and  did  order  that  the  sd  B.  be  at  liberty,  upon  or  in  con- 
templon  of  her  marre  with  the  sd  A.,  to  exte  the  same 
accdly  :  NOW  THIS  INDRE  WITNETH  that  in  psuance 
of  the  sd  agreemt  in  this  behalf,  and  in  conson  of  the  sd 
intd  marre,  the  sd  B.  as  settlor  (6),  with  the  sanction  of  the 
Chancery  Divon  of  the  High  Court  of  Justice,  and  with  the 
approbon  of  the  sd  A.,  &c,,  contifiue  assignmt  of  reversio^iary 
intts,  p.  441,  see  note,  p.  442,  the  portion  moy  being  described 
as,  **  All  that  the  sd  sum  of  £ — =— ,  or  other  the  sum  or 
sums,  to  wch  the  sd  B.  is  or  will,  upon  the  dece  of  the  sd 
C,  or  orwise,  become  en  tied  under  the  trusts  of  the  sd  term  of 

yrs  limd  by  the  secondly  hinbfe-mentd  indre  of  settlemt, 

of,  &c.,  and  the  secondly  hinbfe-mentd  deed  poll  bearg  even 
date  hrwith,  as  hinbfe  recited,  and  all  intt  to  become  pay- 
able in  respt  of  the  same  sum  or  sums  "  (c) ;  \jOovt  by  A^ 


Mode  of 
settling 
portions 
charged 
onliuid. 


(a)  Where  the  infant  is  a  ward  of  court,  say,  unless  the  form  in  note  (i), 

p.  541, is  used,  'Hhat  the  sd  intd  marre  was  a  fit  and  pper 
marre,  and." 

(&)  See  p.  441,  note.  It  la  conceived  that  the  power  of  the  court  to  sanc- 
tion a  settlement  by  an  infant  enables  it  to  bind  the  infant  by  covenants  for 
title.  If  so  agreed,  an  express  covenant  by  the  husband  for  farther  assur- 
ance by  the  wife  may  be  inserted. 

(e)  The  portion,  being  a  charge  on  the  settled  estates,  would  usuaUy  be 
assigned  by  a  separate  deed,  in  order  that  the  settlement  may  not  become  a 
title  deed  to  the  real  estate.  The  assignment  would,  in  that  case,  recite  the 
intended  marriage,  the  wife's  title  to  the  portion  as  in  the  text,  and  the 
agreement  for  the  assignment  upon  the  trusts  thereinafter  declared,  fisiuthe 
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for  further  msurce  by  B.,  andpsons  claimg  under' or  in  tfiist  »*«•  "» 
fcfr  heVy  p.  445,/on/m.  (d)] :  And  it  is  hby  Xgrd  and  decld  Tnwta. 
that  the  sd  D.,  E.,  and  F.,  their  exs,  ads,  and  assns,  shall 
after  the  sd  intd  marre  stand  possed  of  the  sd  premes  hinbfe 
assned,  Upon  trust  that,  &c.,  Trust  for  investmt,  pp.  445  to 
450,  forma  in.  to  viii.  {e) ;  And  it  is  hby  agrd  and  deold,  Income 
&c.,  First  life-intt  to  B.  during  jt  lives ^  witht  anticipon,  with  u^eBof 
remr  to  the  survorfor  life,  p.  454:,  forms  xiv.  and  xix. :  And  ^^"^^ 
AFTER  the  death  of  such  survor,  shall  stand  possed  of  all  Tnista 
the  sd  trust  premes,  and  the  moys  and  investmts  representg  after  death 
the  same  resply,  and  the  income  thof  resply,  trusts  for  chn^ 
excludg  eldest  son  tukg, ''  the  first  este  in  tail  male  under  the 
limons  of  the  sd  indre  of  settlemt  bearg  even  date  hrwith," 
p.  462,  form  xxxii. ;  Hotchpot,  p.  463 ;  Advancemt,  p.  464, 
^Maintce,  p.  465,  and  Accumulon,  p.  467 ;]  Ultimate  trusts 
of  wifes  fund,  p.  468 ;  Agreemt  for  settlemt  of  other  and  Agreement 
after  acquired  ppty  of  B.,  p.  494,  [adding,  "  with  the  excep-  mentof**" 
tion  that  the  powers  of  apptmt  hinbfe  given  to  the  sd  A.  ^^«'" 
and  B.,  and  the  survor  of  them,  in  favour  of  the  younger  acquired 
chn  of  the  sd  intd  marre  shall  be  extended  so  that  an  eldest  P'^P^'^y- 
or  only  son  for  the  time  being  entled  to  the  first  este  in  tail 
male,  under  the  limons  of  the  sd  indre  of  settlemt  bearg 
even  date  hrwith,  may  be  an  object  of  the  sd  powei's  in  the 
same  mner  as  if  he  had  been  a  younger  child  ;  "]  Power  to 
wife  to  settle  on  a  future  marre  pt  of  the  ppty  varying  in  amt 
with  the  number  of  chn  of  the  intd  marre,  p.  499 ;  Covt  by 
C.  with  D.,  E.,  and  F.  to  pay  anny  varying  in  amt,  p.  478; 
Trusts  of  anny,  p.  480,  form  lv.  :  And  the  sd  C.  doth  hby  Deckra- 
exply  declare  that  no  paymt  of  either  of  the  sd  annys  shall,  ^^^  ^^ 
and  that  no  legacy  or  other  provon  wch  he  may  give  ori^i^es 

shall  not 

text.  The  operative  parts  would  consist  of  the  assignment,  in  consideration 
of  the  intended  marriage,  to  the  trustees  in  trust  for  the  wife  until  the 
marriage,  and  afterwards,  upon  the  trusts  declared  by  the  settlement  of  even 
date  (see  p.  441),  and  the  clause  as  to  appointment  of  trustees,  p.  509,  form 

LXXXVIII. 

(d)  See  note  (J)  preceding  page. 

(e)  The  powers  of  investment  will  be  settled  in  chambers. 
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»ia  n.  make  by  his  will,  or  orwise,  to  or  for  the  sd  B.,  or  to  or  for 
be  in  »tu.  her  husbd  or  issue   (unless  the  contrary  shall  be   expl  j 

pcntioo  fa)  ^^^^^^^  ^^  *^®  ^^^1  ^^  other  instrumty  by  wch  such  legacy 
or  other  provon  is  given  or  made),  shall  be  accted  as  being 

given  or  made  in  or  towards  satisfon  of  the  sd  sum  of  £ 

raisable  under  the  trusts  of  the  term  of yrs  limd  by 

the  sd  indre  of,  &C.,  secondly  hinbfe  recited ;  Power  to  treet 
to  settle  questions,  d'C,  p.  505 ;  clauses  as  to  apptmt  and 
indemnity  of  trees,  p.  509,  form  Lxxxvrii.,  and  p.  511,  form 
xci. ;  l^Power  to  trees  to  employ  agents,  ttc,  p.  611].  Ik 
WTFNESS,  &c.  (fc). 

Indorsemt  (c)  on  the  first  skin  of  the  Engrossmt. 

In  the  High  Court  of  Justice,  Chancery  Divon. 
[X.  r.  Y.,  add  referee  to  record,^ 
[or,  In  the  matter  of  B.,  an  infant,  by  C,  her  next 
friend,  or,  *'  guardian,"  and  in  the  matter  of 
the  Act  of  Parliamt,  18  &  19  Vic,  c*  48.] 

This  indre  has  been  settled  and  approved  by  Mr.  Justice 
,  as  appears  by  an  order,  dated  the day  of . 


L.  M.,  Chief  Clerk. 


(a)  Ah  to  the  satisfaction  of  portions  generally^  9ee  Montagu  v.  Lord  Sand' 
wiehf  82  Ch.  D.  625. 

(h)  Notice  of  the  settlement  should  be  given  to  the  trustees  of  the  rerer- 
sionary  interest  and  the  portions  term  ;  as  to  the  latter,  see  He  Hngkes, 
2  H.  &  M.  89. 

(c)  For  the  form  of  affidavit  verifying  the  engrossment,  see  DanieU*s 
Chancery  Forms,  No.  1017. 


PRECEDENTS.  545 


xn. 

SETTLEMENT  on  Marriage  of  a  Sum  of  money  p»m.  xii 
intended  to  be  Employed  by  the  Husband  in  his 
Business  on  Trusts  for  Himself  and  his  intended 
Wife,  and  his  Issue  by  Her,  and  by  a  Former 
Marriage  (d),  and  of  Furniture  belonging  to  the 
Husband,  and  a  Sum  of  money  to  be  applied  in  the 
Purchase  of  other  Furniture  in  trust  for  the 
Wife's  Separate  Use  (e). 

Parties,  A.,  husbd,  1 ;  B.,  wife,  2 ;  D.  and  E.,  trees,  8. 

Recite  intd  marre,  p.  433  :  And  whas  the  sd  A.  has chn,  Bedtak. 

by  L.  his  former  wife,  now  livg,  all  of  whom  are  under  the  i"«»  ^y 

former 
marriage. 

(fi)  As  to  whether  limitations  to  the  issae  of  either  party  by  a  former 
marriage  or  other  collaterals  are  to  be  treated  as  voluntaiy  or  within  the 
consideration,  see  the  references,  p.  514,  note. 

(e)  The  object  in  this  case  is  to  protect  the  husband's  existing  and  f  atore-  As  to 
acquired  furniture  from  his  creditors.    As  regards  existing  furniture,  a  settlementa 
settlement  on  marriage  creating  a  simple  trust  for  the  wife's  separate  use  J^  •xiating 
is  eflEectual  for  this  purpose  (^Oarman  t.  Woolstony  3  T.R.  618  ;  3  Dav.  Prec.  ^^»™»*«"- 
818,  note) ;  does  not  leave  the  furniture  in  the  "  order  and  disposition " 
of  the  husband  under  the  Bankruptcy  Act  QSlmmons  v.  Edvoard^^  16  M.  & 
W.  838,  Eaop.  Sibeth,  14  Q.  B.  D.  417),  and  enables  the  wife  to  execute  a 
valid  bill  of  sale  of  the  furniture  QWalrond  v.  Qoldniann,  16  Q.  B.  D.  121). 

As  regards  a  settlement  of  future-acquired  furniture,  it  would  bo  invali-  As  to 
dated  in  the  event  of  bankruptcy  by  s.  47  (2)  of  the  Bankruptcy  Act,  1883,  settlements 
and  would  also  be  open  to  the  objection  referred  to  in  the  note  to  the  next  °'     -  ^' 
Precedent.    These  diflBcuIties  are  avoided  by  settling  as  an  existing  fund  f^niture. 
the  sum  likely  to  be  required  for  the  purchase  of  the  furniture.    Another 
plan  would  be  for  the  husband  to  covenant  for  payment  of  the  sum  to  the 
trustees  to  be  applied  by  them  in  the  purchase  of  the  furniture,  which  would, 
of  course,  be  a  good  covenant,  proveable  in  bankruptcy. 

Marriage  settlements  of  chattels  do  not,  but  settlements  of  chattels  other-  As  to  Bills 
wise  than  on  marriage  do,  require  registration  as  bills  of  sale  (Bills  of  Sale  of  Sale 
Act,  1878,  s.  4)  ;  but  the  latter,  if  unregistered,  will  be  void  only  as  against  -A-cts. 
the  trustee  in  bankruptcy,  or  an  execution  creditor  of  the  husband,  or  a 
subsequent  registered  absolute  disposition,  and  will  prevail  over  a  subse- 
quent registered  bill  of  sale  given  by  him  by  way  of  security,  Tuch  v. 
Smtliem  Covntie4t  Deposit  Bank,  42  Ch.  D.  471. 

K.E.— VOL.  II.  N   N 
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FBIC.  ZIt. 

Payment 
of  ■am  by 
husband  to 
tniHtees. 


Wit- 
netneth. 


Trusts  of 
one  sum 
of  money 
duriDg 
lives  of 
husband 
and  wife. 


After 
death  of 
husband 
and  wife. 


«ge  of  twenty-one  jts  and  unmarried :  And  whas,  in 
psuance  of  an  agreemt  made  upon  the  treaty  for  the  sd  now 
intd  maiTe,  the  sum  of  £6000  has  been  pd  by  the  sd  A.  to 
the  sd  D.  and  £.  in  trust,  &.c.,  p.  4S5,fomi  ii.,  And  the  sd 
A.  has  agrd  to  assign  uuto  the  sd  D.  and  E.  all  the  furniture 
and  effects  belonging  to  him,  the  sd  A.,  wch  are  parlarly 
described  in  the  schdle  hrunder  written,  upon  the  trusts 
hinafter  expd  concemg  the  same :  NOW  THIS  INDRE 
WITNETH,  that  in  psuance  of  the  sd  agreemt  in  this 
behalf,  and  in  conson  of  the  sd  intd  marre,  it  is  hby  agrd 
and  decld  that  the  sd  D.  and  E.,  their  exs,  ads,  and  assns, 
shall,  after  the  sd  intd  marre,  stand  possed  of  the  sum  of 
jeSOOO,  pt  of  the  sd  sum  of  £6000,  upon  trust  that,  &c.,  Trust 
for  investrnt,  pp.  445  to  450,  forms  iii.  to  viii.  (a) ;  Trust 
of  income  for  wife  for  life  xcitht  power  of  afiticipon,  p.  452  ; 
and  after  her  death  for  hnsbd  for  life,  p.  454,  form  xvi. ; 
Proto  chging  husbd's  life  intt  in,  "the  sum  of  £5000  and 
the  investmts  representg  the  same,"  tvith  maintce  of  chn, 
*'  whether  b}'  his  sd  former  wife  L.,  or  his  sd  now  intd  wife 
B.,"  p.  458,  mutatis  mutandis :  And  it  is  hby  aord  that 
after  the  death  of  the  survor  of  the  sd  A.  and  B.,  the  sd 
trees  or  tree  shall  stand  possed  of  the  sd  sum  of  £5000 
and  the  investmts  representg  the  same,  and  the  future 
income  thof,  in  trust  "  for  the  chn  or  remoter  issue  of  the  sd 
A.,  whether  by  his  sd  former  or  now  intd  wife,"  as  he  by  deed 
or  tvill  appts,  p.  460, /orw  xxviii.,  mutatis  mutandis;  And 
IN  default  of  and  subjt  to  any  such  apptmt.  In  trust, 
Ac,  trust  in  default  of  apptmt  for,  "  the  chn  or  child  of  the 
sd  A.,  whether  by  his  sd  former  or  now  intd  wife,"  if  any 
have  attained  twenty-one,  say,  "  have  attained,  or  shall 
attain,  &c.,"  p.  4:62,  form  xxxi*,  mutatis  mutandis ;  Hotchpot 
clause,  p.  463  ;  Advancemt  [maintce,  and  accumulonj  cla^ises, 

(fl)  If  so  agreed,  insert  here,  **  And  shall,  during  the  life  of  tlie 
sd,  husbd,  or  during  such  shorter  period,  &c.,  continue 
discronary  trust  of  income  for  husbd  and  his  family,  p.  466, 

second  life  intt  to  wife,  p.  454,  form  xvn.,"  instead  of  the  trusts 

of  income  for  wife  and  husband  as  in  the  text. 
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pp.  464,  466,  467,  saying,  "  child  of  the  sd  A. ; "  Ultimate  p»"c^n. 
trusts  of,  "  the  sd  sum  of  £5000,  and  the  investmts  repre- 
sentg  the  same,  and  the  income  thof  resply,"/^'^  ^-j  P*  '^^7, 
saying,  "  child  of  the  sd  A. ;  "  Power  to  lend  trust  funds  to 
husbd,  p.  451 :  AND  THIS  INDRE  ALSO  WITNETH, 
&c.,  assignmt  by  A,  (b)  of  furniture  in  sclidle  to  trees,  p.  441,  Aasign- 
form  I.,  p.  444,  note :  In  trust  for  the  sd  A.,  his  exs  and  furniture, 
ads,  until  the  sd  intd  marre,  and  afterwards,  In  trust  for 
the   sd   B.   absolutely   for  her   septe   use;    AND    THIS  Trusts  of 
INDRE  ALSO  AVITNETH  that  in  further  psuance  of  the  of^mono" 
sd  agreemt,  and  in  conson  of  the  sd  intd  marre,  it  is  hby 
agrd  and  decld  that  after  the  sd  intd  marre  the  sd  D,  and 
E.,  their  exs,  ads,  and  assns,  shall  stand  possed  of  the  sum 
of  £1000,  residue  of  the  sd  sum  of  £6000,  upon  trust,  that  the 
sd  trees  or  tree  shall  apply  such  sum,  or  any  pt  or  pts  thof, 
from  time  to  time  in  the  pchase  of  furniture,  plate,  or  other  ^^  P^ 
househd  effects  of  a  suitable  character  and  description,  or  fundtuw. 
orwise,  as  the  sd  B.  shall  direct,  or  shall  pay  such  sum,  or 
any  pt  or  pts  thof,  from  time  to  time  to  the  sd  B.  for  the 
pposes  afsd,  witht  being  in  any  way  concerned  to  see  to  the 
applicon  thof:  And  it   is  hby  agrd  and  decld  that  anTrusteof 
inventory  shall  be  made  of  all  such  furniture,  articles,  and 
eflfects,  as  may  be  pchased,  whether  by  the  sd  trees  or  tree 
or  by  the  sd  B.  as  last  afsd,  and  that  the  same  furniture, 
articles,  and  effects,  and  also  the  sd  sum  of  J£1000,  or  so 
much  thof  as  shall  not  have  been  applied  for  such  ppose, 
until  the  same  shall  be  so  applied,  shall  be  held  by  the  trees 
or  tree  in  trust  for  or  belong  to  the  sd  B.  absolutely  for  her 
septe  use :  Provd  always,  and  it  is  hby  agrd  that  the  sd  Tmstecs' 
trees  or  tree  shall  not  be  bound  or  concerned  to  make  any 
such  inventory  as  afsd,  or  to  interfere  with  the  custody  or 
care  of  the  sd  furniture  and  effects  hby  assigned,  or  wch  may 
be  pchased  as  afsd,  unless  requested  in  writg  so  to  do  by 

(J)  Although  it  may  be  doubtful  whether  the  statutory  covenaDt  for 
farther  assurance  would  apply  in  this  case  (aboTe,  p.  442,  note),  it  is  not 
considered  necessary,  in  a  settlement  of  furniture  only,  to  insert  an  express 
coTenant. 

N  N  2 
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*'*^^"-  the  sd  B.,  and  shall  not  be  under  any  liability  in  respt  of 
the  custody,  insurce,  or  preservon  thof.  Power  to  tree*  to 
settle  questions^  dr.,  p.  505;  Tree  clauseSy  pp.  509,  511, 
forms  Lxxxvin.  and  xci. ;  Power  to  trees  to  employ  agents, 
ilc,  p.  511.    In  witness,  &c. 

Schdle  of  furniture. 


XIII. 


PRKc.  xin. 


Wit. 
neaaeth. 

ABsign- 
ment  of 
famitare 


and  after- 
acquired 
furniture 


as  wife 
shall  ap- 
point. 


SETTLEMENT,  on  Marriage,  of  Furniture,  giving 
the  Wife  an  absolute  power  of  Disposition,  and 
subject  thereto  In  Trust  for  Her  for  Life,  with 
remainder  to  the  Survivor  of  herself  and  husband. 

Parties^  A.,  husbd,  1 ;  B.,  wife,  2 ;  C.  and  D.,  trees,  3. 
WITNETH  tliat  in  conson  of  a  marre  intd  shortly  to  be 
solemnized  between  the  sd  A.  and  B.,  the  sd  B.  as  settlor, 
with  the  approbon  of  the  sd  A.,  doth  hby  assign  unto  the  sd  C. 
and  D.,  All  and  singr  the  furniture,  plate,  linen,  china,  glass, 
and  other  articles  of  househd  or  domestic  use  or  ornamt  now 
belonging  to  the  sd  B.,  the  paiiars  whof  are  specified  in  the 
Bchdle  hto,  [And  all  other  househd  effects  wch  shall  at  any 
time  durg  the  sd  intd  coverture  be  acquired  by  the  sd  B.]  {a). 
Upon  trust  for  her,  the  sd  B.,  until  the  sd  marre,  and  after- 
wards Upon  trust  to  dispose  of  and  deal  with  the  same  in  such 


As  to  («)  This  confers  on  the  trustees  only  an  equitable  title  to  the  after- 

settlements  acquired  furniture,  which  is  liable  to  be  defeated  bj  persons  taking  a  legal 
<*'  *^ffj^  ^i*'^®  under  the  wife,  by  bill  of  sale  or  otherwise,  after  she  has  acquired  the 
aoquired      furniture,  and  without  notice  of  the  settlement,  see  Joaeph  v.  LyonSy  15  Q. 

B.  D.  280  ;  J/allax  v.  Rohhmm,  ib,y  288.     Sec  also  as  to  settlements  of 

furniture,  the  note  to  the  last  Precedent. 
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mner  as  the  sd  B.  shall  b}^  any  writg  under  her  hand  (b),  or  »*»"c.  xiu. 
will  or  codl,  direct,  And  in  default  of  and  subjt  to  any  j^  de&ult 
such  diron,  Upon  trust  to  allow  the  sd  B.  to  use  and  enjoy  ^^^  ^®*' 

separate 

the  same  during  the  jt  lives  of  herself  and  the  sd  A.,  And  aw. 
AiTER  the  death  of  such  one  of  them,  the  sd  A.  and  B.,  as  Rsmainder 
shall  first  die,  upon  trust  for  the  survor  of  them,  the  sd  A.  ^f  hnsband 
and  B.,  for  his  or  her  absolute  benefit :  Pjrovd  always,  and  *»^  ^^«- 
it  is  hby  agrd  and  decld,  that  the  sd  trees  or  tree  shall  not  T***"*****?* 
be  bound  to  see  to  the  preservon  of,  or  be  answerable  for 
the  loss  or  destron  of  the  sd  efiects  and  premes,  or  any  pt 
thof.     In  witness,  &c. 

Schdle  of  Furniture. 


XIV. 

SETTLEMENT,  on  Marriage,  of  Diamonds  upon  the       prec.  xiv 

Wife  for  her  inalienable  use. 

Parties,  A.,    hvsbd,    1;    B.,   wife,   2;    C,  D.,  and   E., 
trees,  8.     Recite  intd  marre,  p.  483  :  And  whas  the  sd  B.  Recitals, 
is  absolutely  entled  to  the  diamonds  and  the  settgs  thof,  the 
parlars  whof  are  specified  in  the  schdle  hto,  And  upon  the 
treaty  for  the  sd  intd  niarre  it  was  agrd  that  the  sd  B.  slid 
assign  the  same  to  the  sd  C,  D.,  and  E.,  upon  the  trusts  hin- 
after  decld  concemg  the  same  :  NOW  THIS  INDRE,  &c.,  Wit- 
Assignmt  by  B.  with  approbon  of  A.  of  diamonds  and  settgs,  '*«»«*'*»• 
referrg  to  schdle,  to  trees,  p.  441,  form  l,  p.  444,  note(c): 
And  it  is  hby  agrd  and  decld  that  the  sd  C,  D.,  and  E.,  Trusts, 


(&)  If  followed  by  a  trust  for  the  separate  use  of  the  wife  absolutely,  this  As  to 
provision  as  to  direction  in  writing,  &c.,  would  be  nugatory ;  the  form  in  the  direction 
text  will  extend  to  an  imperfectly  executed  will.     See  Farington  v.  Parker^  '^^  writing. 
L.  R.  4Eq.  116. 

(/•)  As  to  covenant  for  further  assurance,  see  above,  p.  547,  note. 
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PBIO.  ZIT. 


Power  to 
reset  dia- 
monds. 

ProTisioii 
in  case  of 
loss. 


Power  to 
trustees  to 
interfere. 


and  the  Burvors  and  sun*or  of  them,  or  other  the  trees  or 
tree  for  the  time  being  of  these  psnts  (hinafter  called  the  sd 
trees  or  tree),  shall,  after  the  sd  intd  marre,  allow  the  sd  B. 
to  have  the  psonal  use  and  enjojmt  of  the  sd  diamonds  and 
settgs  during  her  life  as  her  scpte  pptj,  but  so  that  during 
her  now  intd  or  any  future  coverture,  she  shall  not  be  able 
to  sell,  dispose  of,  or  chge  the  same,  or  her  life  intt  thrin, 
and  after  the  death  of  the  sd  B.  shall  stand  possed  of  the 
same  Upon  trust,  i'c,  ulterior  trusts :  Provd  always,  and 
it  is  hby  agrd  that  the  sd  B.  may  from  time  to  time  have 
the  sd  diamonds  reset,  but  not  so  as  to  diminish  the  in- 
trinsic value  of  the  settgs  thof,  and  that  neither  the  sd  B. 
nor  the  sd  trees  or  tree  shall  be  liable  for  the  loss  or 
destron  of  the  sd  diamonds  and  settgs,  or  any  of  them, 
and  that  the  sd  trees  or  tree  shall  not  be  bound  to  interfere 
as  to,  or  to  see  to,  the  safe  custody  of  the  sd  diamonds  and 
settgs :  Provd  also  that  it  shall  be  lawful  for  the  sd  trees 
or  tree,  or  any  agent  authorized  by  them  or  him,  at  the 
request  of  any  pson  intted,  or  witht  any  such  request,  if  in 
their  or  his  discron  they  or  he  shall  think  it  necy  for  the 
safe  preservon  of  the  sd  diamonds  and  settgs,  at  any  time 
or  times  to  take  posson  of  the  same,  and  to  retain  such 
posson  during  such  period  as  they  or  he  shall  think  fit; 
Clause  as  to  apptmt  of  new  trees,  p.  609.     In  witness,  «tc. 


Svhdle. 
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XV- 

DEED  of  Confirmation  hy  the  Wife  on  Attaining  ^^^'  t^^- 
TwBNTY-ONB,  of  a  SETTLEMENT  made  during  her 
Infancy  (a). 

Parties,  A.,  wife,  1;  B.,  husbd,  2;  C,  D.,  and  E.,  trees, 
3.     Whas  these  psnts  are  intd  to  be  read  as  supplemtal  to  Recitala. 
an  indre  dated,  &c.,  and  expd,  &c.,  being  the  settlemt  exted 
on   the   marre   of  the  sd  B.  and  A.,  wch  was  solemnised 
shortly  afterwards ;  And  whas  the  sd  A.  attained  her  age  of 

twenty-one  yrs  on  the day  of ;  And  whas  the  sd 

A.  has  agrd  with  the  sd  B.  to  confirm  the  sd  settlemt  in 

mner    hinafter    appearg.       NOW    THIS    INDRE   WIT- Wit- 

NETH  that  in  psuance  of  the  sd  agreemt  and  in  conson  of  "^^^^ 

[the  provons  made  by  the  sd  B.,  or,  as  the  case  may  be,  in 

favour  of  the  sd  A.  by  the  sd  settlemt,  and  of]  the  premes 

the  sd  A.  with  the  approbon  of  the  sd  B.  doth  hby  confirm  Conarma- 

the  sd  settlemt  to  the  intent  that  the  same  shall  take  effect  ^^^^t***' 

in  the  same  mner  in  all  respts  as  if  the  sd  A.  had  at  the 

date  thof  been  of  full  age ;  AND  THIS  INDRE  ALSO  Farther 

WITNETH  that  in  further  psuance  of  the  sd  agreemt  and  ^i*"^^^^*'- 

for  the  conson  afsd,  the  sd  A.,  as  settlor,  with  the  approbon  of 

the  sd  B.  doth  hby  grant  unto  the  sd  C,  D.,  and  Fi.,freehd  chant  of 

pceh,  see  Vol.  I.,  p.  402.     To  hold  the  same  Unto  and  To  ^^^eholds. 

THE  USB  of  the  sd  C,  D.,  and  E.,  their  hrs  and  assns,  Upon 


(a)  See  p.  530,  note.    A  mere  confirmation  without  a  formal  afsignment  is  As  to  con- 
sufficient  as  to  any  reversionary  or  other  merely  eqaitable  interest,  or  any  firmation 
chattels  personal  assigned  by  the  settlement,  or  expressed  so  to  l>e  ;  but  any  **^  infants 
legal  estate  in  real  or  leasehold  property  shoul  I  of  course  be  formally  con-  settleracnt. 
veyed.    A  settlement  or  agreement  for  a  settlement  by  an  infant  is  not 
affected  by  the  Infants'  Relief  Act,  1874,  37  &  38  Vic.  c.  62,  s.  1  ;  Duncan  v. 
TkixaUy  W.  N.  1890,  p.  66  ;  and  the  confirmation  of  such  a  settlement  seems 
not  to  be  affected  by  s.  2  of  the  Act,  except  as  to  the  right  of  action  on  any 
covenant  or  contract  by  the  infant  contained  in  the  settlement.    But  the 
effect  of  s.  2  as  to  the  power  to  confirm  a  mere  contract  to  make  a  settle- 
ment (/•.^.,  of  aft^r-acquircd  property)  seems  doubtful. 
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pRic.  XV.   THE  TRUSTS  and  subjt  to  the  powers  and  provons  hinafter 

decld  and  contd  of  and  concerng  the  same ;  Further  testatum  ^ 

Assign-       assignmt  of  leasehds  by  A.  to  the  trees,  and  habendum,  see 

leaseholds.   P*  ^®^»  UpON  THE  TRUSTS,  &C.,  aS  obove.      AnD  IT  IS  HBY  agrd 

and  decld  that  the  sd  C,  D.,  and  E.,  and  the  survors  and 
Burvor  of  them  or  other  the  trees  or  tree  for  the  time  being 
of  the  sd  indre  of  settlemt  shall  stand  seised  and  possed  of 
the  sd  freehd  and  leasehd  hereds  and  premes  hby  granted 
and  assned  resply,  and  of  the  [one  equal  fourth  pt  or  share 
and]  premes  by  the  sd  settlemt  expd  to  be  assned  by  the 
sd  A.  to  the  sd  C,  D.,  and  E.,  and  all  moys,  stocks,  funds, 
shares,  ppty,  and  premes  whatsr  by  the  sd  settlemt  expd  or 
intd  to  be  settled  by  or  on  the  pt  of  the  sd  A.,  upon, 
and  subjt  to  such  trusts,  powers,  and  provons  as  are  in  and 
by  the  sd  settlemt  decld  and  expd  concerng  the  same 
resply,  so  far  as  the  same  are  capable  of  taking  effect.     In 

WITNESS  (a). 


XVI. 

pRBo.  XVI.  ARTICLES  under  seal  for  a  Settlement  on  Marriage  (6). 

Parties,  A.,  husbd,  1 ;  B.,  uife,  2 ;  C.  and  D.  trees  (hinafter 
Wit-  called  the  trees),   3.     WITNETH  that  in   conson   of  a 

nessetb.        

(fl)  Notice  of  this  deed  must  be  given  to  the  trustees  of  any  prior  settle- 
ment or  will  under  which  the  wife  takes  an  equitable  interest  comprised  in 
her  settlement. 

(5)  It  is  always  desirable  to  avoid  if  possible  an  agreement  or  articles  for 
a  settlement,  and  to  have  an  actual  settlement  if  circumstances  admit.  This 
precedent  is  intended  for  a  case  in  which  there  is  no  time  for  settling  the 
details  of  and  preparing  a  formal  settlement,  the  proposals  or  rough  heads 
being  given  in  a  schedule.  As  to  settlements  made  in  pursuance  of  articles, 
see  3  Dav.  Prec.  663  ;  1  Lead.  Cas.  Eq.,  notes  to  Lord  Qlenorchy  v.  Bo9^ 
rille;  as  to  the  construction  of  marriage  articles,  see  Seton  on  Decrees, 
p.  1242  ;  and  generally  see  Vaizey  on  Settlements,  p.  140 ;  as  to  rectifying 
settlements  not  in  accordance  with  the  articles,  see  Seton,  1233  ;  Vaizey, 
1563.    As  to  the  ad  valorem  stamp  on  articles  for  a  settlement,  see  the 


Ab  to 
articles 
for  a  set- 
tlement. 
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marre  wch  is  intd  forthwith  to  be  solemnized  between  the  pbeoxvi. 
sd  A.  and  B.  it  is  hby  agrd  as  follows  :  that  is  to  say, 

1.  A  settlemt  of  the  real  and  psonal  ppty  comprd  and  Agreement 
described  in  the  schdle  hto  shall  as  soon  as  may  be  after  Q^ent. 
the  sd  intd  marre  be  prepared  by  the  trees  in  accdce  with 

the  provons  expd  in  the  sd  schdle.  • 

2.  Provd  always  that  the  trees  shall  have  full  power  with  Power  to 
the  consent  in  writg  of  the  sd  A.  and  B.  or  the  survor  of""   *^* 
them  (o)  in  case  the  sd  settlemt  shall  be  exted  within  one 

Stamp  'Act,  1870,  Schedule  tit.  "  Settlement ; "  and  as  to  the  stamp  on  a 
settlement  made  in  pursuance  of  articles,  see  s.  126  (2). 

(r)  If  the  parties  are  going  abroad  after  the  marriage  it  would  be  better  As  to  ap- 
that  each  should  appoint  some  other  person  to  act  on  his  or  her  behalf  in  pointment 
settling  the  terms  of  the  settlement ;  and  it  is  also  desirable  that  each  ?^  attorney 
should  give  a  power  of  attorney  to  execute  the  settlement  and  any  necessary  ^^^^  ^  « 
conveyances,  &c.  parties. 

At  Common  Law  a  manied  woman  could  not  give  a  power  of  attorney,  *    a^  al 
except,  perhaps,  with  the  consent  of  her  husband  ;  see  Vol.  1.,  p.  195,  note  ;  po^g^  of  a 
and  a  power  given  by  an  unmarried  woman  was  in  general  revoked  by  her  married 
marriage  ;  but  by  the  Conv.  Act,  1881,  s.  40,  a  married  woman  can  now  woman  to 
appoint  an  attorney  to  execute  any  deed,  or  do  any  act  which  she  might  appoint  an 
herself  execute  or  do  ;  and  by  the  Conv.  Act,  1882,  s.  9,  a  power  of  attorney  ***<>"*^y' 
given  (whether  for  valuable  consideration  or  not),  by  an  unmarried  woman, 
may  be  made  irrevocable  for  a  limited  time  (not  exceeding  one  year)  in 
favour  of  purchasers  (which  includes  other  persons  taking  or  dealing  for 
value,  see  s.  1,  and  would  therefore  apply  to  a  marriage  settlement),  so  as 
not  to  be  revoked  by  the  marriage  ;  and  this  is  aided  by  the  Married 
"Vyomen's  Property  Act,  1882,  removing  the  disabilities  of  married  women  as 
to  property  and  contracts  (see  Vol.  I.,  p.  195,  note). 

The  following  is  a  form  of  clause  appointing  an  attorney  so  as  to  be  irre- 
vocable (except  by  deed)  under  the  Conv.  Act,  1882,  s.  9  : — 

"  And  the  sd  A.  hby  appts  L.,  of,  &c.,  to  be  the  attorney  Appoint- 
of  him  the  sd  A.  in  his  name  or  orwise  on  his  behalf  to  ™?"*  °^ 
exte  the  sd  intd  settlemt  and  all  such  assurces,  deeds,  trans- 
fers, and  instrumts  as  afsd,  and  to  exercise  all  powers  and 
discrons  hby  given  to  him,  on  his  behalf,  and  to  act  in  all 
respts  on  behalf  and  as  the  representative  of  him  the  sd  A. 
in  relon  to  the  sd  settlemt  and  premes,  and  hby  declares 
that  the  apptmt  lastly  hinbfe  contd  shall  be  irrevocable  [for 
one  yr  from  the  date  of  these  psnts]  except  by  an  express 
revocon  by  deed  notified  to  the  sd  L." 

The  appointment  of  an  attorney  by  B.  would  be  in  the  same  form. 
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TMaa,  xn,  yj.  after  the  date  of  these  psnts,  but  not  orwise,  to  modiiy 

or  depart  from  the  provons  expd  in  the  sd  schdle  in  any 

mner  and  to  any  extent  either  as  regards  the  ppty  to  be 

comprd  in  the   settlemt  or  tlie  mode  or  form  of  settlemt 

or   orwise   as   may  be  deemed  necy  or  desirable,  and  to 

insert  such    other   or    addonal  or  extended  powers  and 

provons  as  may  be  thought  pper,  the  intention  of  the  pties 

hto  being  that  the  sd  settlemt  when  exted  by  the  trees  with 

the  concurrce  of  the  sd  A.  and  B.  or  the  survor  of  them 

shall  not  be  liable  to  be  questioned  or  in  any  mner  objected  to 

by  reason  of  any  want  of  conformity  to  these  psnts  or  orwise. 

Agreement      8.  The  sd  A.  aud  B.  and  their  respive  hrs,  exs,  and  ads 

wuiem«i^  shall  when  required  by  the  trees  and  the  trees  shall  also 

&.C.  exte  such  settlemt  and  shall  also  exte  and  do  all  such  con- 

vceSy  assurces,  deeds,  transfers,  instrumts,  and  acts  as  may 

be  necy  or  pper  in  order  fully  to  effectuate  the  sd  settlemt. 

Beclarmtion      4.  Until  the  sd  settlemt,  assurces,  deeds,  instrumts,  and 

of  trust      j^^^g^  shall  have  been  exted  and  done  as  afsd  the  sevl  psons 

in  whom  the  ppty  comprd  and  described  in  the  sd  schdle 

hto  is  now  vested  respl}',  and  their  respive  hrs,  exs,  and 

ads,  shall  stand  [seised  and]  possed  of  and  intted  in  the 

same  upon  the  trusts  and  subjt  to  the  powers  and  provons 

in  the  sd  schdle  hto  expd  or  implied  in  relon  thto  resply. 

Interpre-         5»  The  expression  the  trees  as  hinbfe  used  shall  include 
tation  of     ^^^  gj  Q^  j^jjjj  j)^  ^^^i  i\^q  suivor  of  them  and  the  exs  or 

•'  trustees. 

ads  of  such  survor  or  other  the  trees  or  tree  for  the  time 
being  of  these  psnts. 

As  to  ap-        6.  The  power  of  apptg  new  trees  of  these  psnts  shall  be 

^^n^w****  vested  in  the  sd  A.  and  B.  during  their  jt  lives  and  the 

trustees,      survor  of  them  during  his  or  her  life. 

Costs  (a).  7.  The  costs  of  and  incidental  to  the  negotion,  preparop, 
engrossmt,  and  exon  by  all  pties  of  these  psnts  and  of  the 
settlemt,  assurces,  deeds,  and  instrumts  afsd,  and  of  doing 
any  other  acts  for  effectuatg  the  sd  settlemt  shall  be  pd  by 
the  sd  A.  out  of  his  own  moys. 

(f/)  See  p.  504,  note  (a). 
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[8.  A  declon  by  the  trees  in  the  sd  settlemt  to  the  effect  nao^ 
that  the  same  is  intd  to  CBiry  out  or  effectuate  and  to  super-  Ab  to 
sede  these  psnts  shall  for  all  pposes  and  as  agst  all  psons  ^^J^* 
intted  be  conclusive  in  that  behalf.]  ingartideB. 

Schdle. 


XVII. 

VOLUNTARY   Settlement  of  Personalty  on  a  Son   fww.  xvn. 

(under  age)  and  his  Issue  (a). 

Parties,  A-,  settlor,  1 ;  B.  and  C,  trees,  2  :  Whas  the  Bedtals. 
sd  A.  has  transferred  into  the  jt  names  of  the  sd  B.  and  Tranafer 

^  of  stock. 

(a)  As  to  Toluntary  settlements  generallY,  see  Yaizey  on  Settlements,  pp.  jj^^  fj^  to 
89  et  seq,j  pp.  1526  et  »eq. ;  3  Da  v.  Piec.  pp.  675  et  tteq.;  Digest  to  the  Law  Tolnntaiy 
Reports,  title  "  Voluntary  conveyance,"  and  "  Gift "  ;  and  for  cases  where  a  settle- 
deed  has  been  held  to  be  a  testamentary  instramcnt,  see  Jarman  on  Wills,  »•!»*■• 
Ch.  IL 

The  following  points  should  especially  be  remembered,  as  to  such  settle- 
ments : — 

1.  They  may  be  impeached  as  made  with  intent  to  defeat  creditors  under  Validity 
13  Eliz.  c.  5  ;  see  Ex  parte  Mercer,  17  Q.  B.  D.  290  ;  Godfrey  v.  Poole,  13  as  regards 
App.  Cas.  497  ;  1  Smith  L.  C,  notes  to  Ttctjne**  rate  ;  3  Dav.  Prec.  675.  creditOTS. 

2.  Or  in  the  case  of  land  only,  may  be  defeated  by  a  subsequent  disposi-  As  to 
tion  for  value  by  the  settlor  under  27  Eliz.  c.  4  ;  see  also  Shurmnr  v.  Sedg-  subsequent 
wicit,  24  Ch.  D.  597  ;  Godfrey  v.  Poole,  v.f. ;  1  Smith  L.  C,  notes  to  Twyne's  purchaseiB 
ea^e  :  3  Dav.  Prec.  682.  '°'  ^''•• 

3.  Or  as  to  any  property,  they  may  be  defeated  by  the  subsequent  bank-  As  to  bank- 
ruptcy of  the  settlor,  in  some  cases  within  teu  years,  always  within  two  ruptcy. 
years  of  the  date  of  the  settlement,  under  the  Bankruptcy  Act,  1883,  s.  47  ; 

see  Ex  parte  Hlllman,  10  Ch.  D.  622  ;  Ex  parte  Todd,  19  Q.  B.  D.  186  ; 
Hance  v.  Harding,  20  Q.  B.  D.  732  ;  Harris  v.  Tuhh,  42  Ch.  D.  79. 

4.  They  are  not  binding  on  the  settlor  until  completed  by  actual  transfer  As  to  in- 
of  the  property  so  far  as  it  is  transferable,  or  by  a  valid  declaration  of  trust  complete 
on  his  part,  see  notes  to  Ellison  v.  Ellison,  1  Lead.  Cas.  Eq. ;  3  Dav.  Prec,  w***®- 
p.  686.  ™«°*'- 

5.  They  are  more  liable  than  settlements  for  value  to  be  set  aside  on  the  As  to 
ground  of  undue  influence  or  want  of  understanding  of  their  effect ;  and  undue 
where  the  settlement  is  to  be  irrevocable,  and  especially  where  the  settlor  infl'i^DC^ 
has  recently  come  of  age,  considerable  care  is  often  necessary  as  to  the  form 

which  it  should  take  ;  see  Eceritt  v.  Everett,!,,  R.  10  Bq.  405 ;  Prideauxv. 
Lonsdale,  4  Giff.  150  ;  1  De  G.  J.  k  S.  433 ;  Phillips  v.  Mtdlings,  L.  R.  7 
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nwo.  xTii.  c.  the  sum  of  £ £2  Us.  percent.  Consolidated  Stock,  to 

the  intent  that  the  same  shall  be  held  upon  the  trusts  and 
Avith  and  subjt  to  the  powers  and  provons  hinafter  decid  and 
Setiiement  expd  :  [AxD  to  the  intent  that  the  settlemt  hby  made  shall 
Yo^dr'  b J  irrevocable]  :  NOW  THIS  INDUE  WITNETH  that  in 
Wit-  conson  of  the  natural  love  and  affon  of  the  sd  A.  for  his  son 

neaseth.      j)^^  j^j^j  f^j.  diyerg  other  good  causes  and  consons,  the  sd 

DecUniion  A.  (a)  doth  hbj  declare  that  the  sd  B.  and  C,  and  the  survor 

of  trust. 

Ch.  Ap.  244  ;  Dutton  v.  Thompton,  23  Ch.  D.  278  ;  James  v.  Cavrhman,  29 
Ch.  D.  212  ;  which  show  the  proper  frame  of  a  settlement  made  for  the 
settlor  8  own  protection  against  improvidence. 
As  to  6.  A  power  of  revocation,  though  tending  to  disprove  undue  influence, 

reserving     ^q^^  has  been  considered  a  "  badge  of  fraud  "  under  13  Eliz.  c.  5,  and  could 
power  of      ^  exercised  in  favour  uf  the  creditors  by  the  trustee  in  bankruptcy  of  the 
settlor  under  the  Bankruptcy  Act,  1883,  s.  44  (see  3  Dav.  Prec.,  p.  679). 
Care  must  always  be  taken  to  ascertain  the  settlor's  wishes  as  to  the  insertion 
or  not  of  a  power  of  revocation  ;  see  3  Dav.  Prec,  p.  695  et  seq.    In  the 
absence  of  such  a  power  (if  intentionally  omitted),  the  settlor  will  be 
irrevocably  bound  as  soon  as  the  transfer  of  the  property  is  complete  ;  see 
also  Hall  V.  Hall,  8  Ch.  Ap.  430  ;   Wdman  v.  Welman,  16  Ch.  D.  670. 
Ajj  to  lia-         7.  By  the  Customs  and  Inland   Revenue  Act,  1881,  44  Vic.  c.  12,  s,  38 
bUity  to       ^2)  c.,  if  an  interest  for  life  or  any  other  period  determinable  by  reference  to 
duty  under  ^®*^^»  ^^  *^  absolute  power  of  revocation,  is  reserved  to  the  settlor  in  a 
Act.  voluntary  settlement  of  personalty,  the  fund  will  be  liable  on  his  death  to 

account  duty,  which  is  equivalent  to  probate  duty,  and  by  62  Vic.  c,  7,  s-  5, 
will  also  be  liable  to  estate  duty ;  by  52  Vic.  c.  7,  s.  11,  the  expression 
"  voluntary  settlement"  in  the  former  Act,  is  to  include  any  trust  in  favour 
of  a  volunteer,  whether  made  for  valuable  consideration  or  not  as  between 
the  settlor  and  any  other  person  (which  would  extend  to  the  case  of  a  trust 
under  a  marriage  settlement  for  collaterals  who  are  outside  the  marriage  con- 
sideration ;  see  as  to  this,  Vaizey,  p.  73  ct  seq.  ;  3  Dav.  p.  670  ;  above,  p.  514, 
note).  The  duty  cannot  be  avoided  by  a  covenant  to  pay  the  settlor  an 
annuity  during  his  life  (^Crontnuan  v.  The  Queen,  18  Q.  B.  D.  256),  nor  by  a 
merely  discretionary  trust  in  favour  of  the  settlor  (^AtL-Ocn,  v.  Heywovd,  19 
Q.  B.  D.  326),  nor  presumably  by  a  covenant  by  the  volunteer  tore-assign  to 
the  settlor  on  request ;  but  it  may  be  avoided  by  omitting  the  settlor's  life 
interest,  or  perhaps  by  giving  him  an  interest  for  a  fixed  term  of  years 
without  reference  to  death,  and  by  making  the  power  of  revocation  (if  any) 
exei'cisable  in  favour  of  special  objects  only,  see  p.  612,  Form  xciii.,  or  (as 
it  seems),  by  a  reservation  to  the  settlor  of  a  general  power  of  appointment 
exercisable  in  favour  of  any  person  or  for  any  purposes,  otherwise  than  for 
his  own  personal  benefit.  The  payment  of  account  duty  exempts  the  pro- 
perty from  the  1  per  cent,  succession  duty  (44  Vic.  c.  12,  s.  41),  and  from  the 
additional  10*.  per  cent,  succession  duty  imposed  by  51  Vic.  c.  8,  s.  21  (jq.  r.). 
Ad  valorem  duty  is  payable  on  the  settlement,  and  not  now  returnable  on 
payment  of  account  duty,  52  Vic.  c.  7,  s.  11  (2). 
(a")  As  to  covenants  for  title,  see  pp.  441,  442,  note. 
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of  them,  and  the  exs  or  ads  of  such  survor,  or  other  the  ^»W'  ^"i- 
trees  or  tree  for  the  time  being  of  these  psnts  (hinafter 
called  the  sd  trees  or  tree)  shall  either  permit  the  sd  sum  of 

£ £2  15«.  per  cent.  Consolidated  Stock  to  remain  in  its  invest- 

actual  state  of  investmt  or,  with  the  consent  of  the  sd  A.  '"*'**• 
during  his  life,  and  after  his  death,  with  the  consent  of  the 
sd  D.,  if  he  shall  be  livg  and  shall  have  attained  the  age  of 
twenty-one  yrs,  and  at  all  other  times  at  the  discron  of  the  sd 
trees  or  tree,  sell  the  same  or  any  pt  or  pts  thof,  and  invest 
the  proceeds  of  such  sale  in  the  names  or  name  [or  under  the 
legal  control]  of  the  sd  trees  or  tree  in  or  upon,  InveatmtSy 
pp.  446    to  450,  forms   iv.  to  vni. :    And  shall  pay  the  Triwts 

income  of  the  sd  sum  of  £ Stock,  and  the  investmts  of^ftttSer ; 

from  time  to  time  representg  the  same,  to  the  sd  A.  during 
his  life.  And  after  his  death,  in  case  the  sd  D.  shall  be  after  his 
under  the  age  of  twenty-one  yrs,  the  sd  trees  or  tree  shall  ^.  * 
during  his  minority  apply  the  whole  or  such  pt  as  they  or  nance  of 
he  shall  think  fit  of  the  income  of  the  sd  trust  premes  for  or  ^^' 
towards  the  maintce  or  educon  of  the  sd  D.,  and  may  either 
themselves  or  himself  so  apply  the  same,  or  may  pay  the  same 
to  the  guardian  or  guardians  of  the  sd  D.  witht  seeing  to  the 
applicon  thof :  And  shall  during  such  period  as  last  afsd  Accnmn- 
accumulate  the  residue  (if  any)  of  the  same  income  in  the  '**^**^- 
way  of  compound  intt  by  investg  the  same,  and  the  resultg 
income  thof,  in  or  upon  any  such  investmts  as  are  hinbfe 
authorised ;  And  shall  stand  possed  of  such  accumulons, 
and  of  the  investmts  thof,  and  the  income  thof,  upon  the 
same  trusts,  and  with  and  subjt  to  the  same  powers  and 
provons  as  are  hinafter  decld  and  expd  concemg  the  origl 
trust  fund,  and  the  income  thof:  And  after  the  death  of  After 
the  sd  A.,  and  the  majority  of  the  sd  D.,  the  sd  trees  or  tree  ™*J^"*y 
shall  pay  the  mcome  of  the  sd  trust  premes  to  the  sd  D. 
and  his  assns  during  his  life  (6),  And  after  his  death  shall  After  death 

'■ of  son. 

(J)  A  simple  tmst  in  remainder  after  the  father's  death  for  the  son  for  life  Suggested 
would  probably  suffice,  the  maintenance  and  accumulation  clauses  being  yariation. 
omitted  in  reliance  on  the  statute,  see  p.  465,  note.    It  would  sometimes  be 
proper  to  insert  a  power  of  advancing  the  son  out  of  the  capital. 
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Power  of 
Appoini- 
ment 
among 
son's  iasae. 


FMo.  xnt,  stand  possed  of  the  same  trust  premes,  and  the  income 
thof,  In  trust  for  all  or  sach  one  or  more  exclusively  of  the 
others  or  other  of  the  chn,  or  remoter  issue  of  the  sd  D. 
(such  remoter  issue  to  be  boi*n,  and  take  vested  intts  within 
twenty-one  yrs  from  the  death  of  the  sd  D.)  at  such  age  or 
time  or  respive,  &c.,  remr  of  trust  for  issue  as  D.  shall  hy 
deed  or  will  appt,  p.  460,  muUiiis  mutandis^  saying ^  "  ad- 
vancemt  either  after  the  death  of  the  survor  of  the  sd  A. 
and  D.,  &c. ;  "  Trust  for  chn  in  default  of  apptmt^  p.  462, 
form  XXXI.,  mutatis  mutandis :  Hotchpot  clause,  p.  463, 
mutatis  mutandis  {a) :  Power  of  advancemt  of  son^s  chn  exer- 
cisable after  death  of  A.  and  Z).,  or  in  their  or  his  lifetime, 
with  their  or  his  consent  in  writg,  p.  468 ;  l^Iaintce  clause  of 
sons  chn  after  death  of  A.  and  D.,  p.  465,  and  accumulon 
clause  v.,  p.  467,  unless  omitted  in  relice  on  the  statute  :2 
Power  to  D.  to  appt  life  intt  to  a  wife  survivg  him,  p.  508, 
form  LXXix.,  mutatis  mutandis :  Ultimate  trust  in  default  of 
chn  attaing  a  vested  intt  for  A,,  his  cxs,  ads,  and  assns, 
p.  467, /orm  XXXIX.,  mutatis  mutandis  :  Clauses  as  to  appmt 
and  indemnity  of  trees,  p.  509,  form  Lxxxvni.,  and  p.  511, 
form  xci. :  Power  to  trees  to  appoint  agents,  dtc,  p.  511. 
{Power  of  revocon,  absolute  or  restricted,  p.  512]  (i).  In  wit- 
ness, &c. 


ProTkion 
as  to  the 
issue  of  a 
second 
marriage. 


(a)  If  desired,  insert  the  following  proviso : — 

"Provd  also  that  in  the  event  of  the  sd  D.  havg  issue 
by  more  than  one  marre  the  power  of  apptmt  among  his 
issue  hinbfe  contd  shall  not  be  exercised  so  as  to  give  to  or 
among  his  issue  by  a  first  or  prior  marre  collective!}',  a 
larger  proportion  of  the  sd  trust  premes,  than  such  issue 
wd  have  taken  in  the  event  of  no  apptmt  being  made  under 
the  sd  power  of  apptmt,  and  the  whole  of  the  sd  trust 
premes  becomg  divisible  psuant  to  the  trust  hinbfe  contd 
in  default  of  apptmt,  but  so  that  this  provo  shall  not  restrict 
the  power  of  advancemt  hinafter  contd,  or  affect  any  ad- 
vancemt made  thrunder.** 

(h)  As  to  the  costs  of  trustees  where  a  settlement  is  set  aside,  see  Re 
Holden,  20  Q.  B.  \\  43. 
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xvin. 

DEED   of   Covenant  securing    Annuity   to   a  Past  "w.  xvm. 

MisTHEss  (a). 

Parties,  A.,  covtor,  1;  B.,  mistress^  2;  C.  and  D.,  free*,  Parties. 
8.     Whas  the  sd  A.  was  lately  on  terms  of  intimacy  with  Becit&ls. 
the  sd  B.,  but  such  intimacy  has  now  ceased,  And  whas  the  Agree- 
sd  A.  has  agrd  to  make  provon  by  way  of  anny  for  the  sd  "®" 
B.,  and   orwise    as   hinafter   mentd   upon   the   terms  and 
Condons  hinafter  expd.     NOW  THIS  INDRE  WITNETH  Wit- 
that  in  psuance  of  such  agreemt,  and  in  conson  of  the  '*®^^'  ' 
premes,  the  sd  A.  doth  hby  covt  with  the  sd  0.  and  D.,  Covenant, 
their  exs,  ads,  and  assns,  that  he  the  sd  A.,  his  exs  or  ads, 
will,  during  the  lifetime  of  the  sd  B.,  pay  to  the  sd  C.  and 
D.,  or  the  survor  of  them,  or  other  the  trees  or  tree  for  the 
time  being  of  these  psnts  (hinafter  called  the  sd  trees  or 

tree),  the  weekly  sum  of  £ ,  the  first  paymt  to  be  made 

at  the  end  of  one  week  from  the  date  hrof,  And  it  is  hby  Declaration 
AGRD  that  the  sd  weekly  sum  shall  be  held  by  the  sd  trees     *'^°"*' 
or  tree  In  trust  to  pay  the  same  to  the  sd  B.,  and  so  that  in 
case  of  coverture  the  same  shall  be  for  her  septe  use  witht 
power  of  anticipon,  and  so  also  that  the  same  shall  be  subjt 
to  forfeiture  in  case  she  shall  at  any  time  while  she  shall  be 
discovert  alienate  or  chge  the  same  or  any  pt  thof  or  attempt  Restmint 
so  to  do,  or  shall  become  bkpt,  or  any  other  event  shall  **.'' *^*®°*' 

tion. 

happen  whby  if  the  same  belonged  absolutely  to  her  she  wd 
be  deprived  of  the  psonal  enjoymt  thof,  or  of  any  pt  thof, 
and  in  the  event  of  the  same  being  so  forfeited,  the  sd  trees 
or  tree  shall  thenceforth  pay  or  apply  the  same  unto  or  for 
the  maintce  or  psonal  support  or  benefit  of  all  or  any  one  or 
more  to  the  exclusion  of  the  others  or  other  of  the  foUowg 


(r)  As  to  agreements  in  consideration  of  past  cohabitation,  see  Pollock  on 
Contracts,  Sni  ed.,  pp.  279  et  seq.  ;  it  is  assamod  in  this  case  that  there  has 
been  no  i^ae. 
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pEiazvin. 


ProriAO 
agninit 
moIetU- 
lion. 


As  to 
disputes. 


Farther 
proviso. 


As  to 
appoint- 
ment of 
trostees. 


objectSy  namely,  the    sd  B.  and  her   Iful   issue  (whether 
minors  or  adult)  for  the  time  being  in  existce  in  such  shares 
if  more  than  one,  and  in  such  mner  as  the  sd  trees  or  tree 
in  their  or  his  absolute  and  uncontrolled  discron  may  think 
fit,  But  in  case  at  any  time  after  such  forfeiture  there  shall 
be  no  child  or  issue  of  the  sd  B.  livg,  then  the  sd  weekly 
sum  shall  absolutely  cease  to  be  payable  by  the  sd  A.,  his 
cxs  or  ads,  Pro\'d  always,  and  it  is  exply  stipulated  by  the 
sd  A.,  and  agrd  that  in  case  the  sd  B.  shall  at  any  time 
molest  or  annoy  the  sd  A.  by  n.ny  act  or  pcdg  whatever,  and 
in  parlar  in  case  she  shall  hold  or  attempt  to  hold  an}-  com- 
municon  with  the  sd  A.  or  his  wife  for  the  time  being  or  any 
of  his  or  her  relons  or  friends  either  psontdly  or  by  letter 
or  through  the  medium  of  any  pson  other  than  the  sd  trees 
or  tree  (who  shall  be  the  only  authorised  intermediary  for 
that  ppose)  or  shall  call  herself  b}*  the  name  of  the  sd  A. 

or  shall  come  to  reside  within miles  of House,  then 

and  in  any  such  case  the  stl  weekly  sum  shall  be  abso- 
lutely forfeited  and  cease  to  be  payable  b}^  the  sd  A.,  his 
exs  or  ads,  And  it  is  fuiithbr  agrd  that  in  case  anv 
dispute  or  question  shall  arise  as  to  whether  any  act  or  pcdg 
or  any  communicon  on  the  pt  of  the  sd  B.  is  a  breach  of 
the  provon  or  condon  lastly  hinbfe  contd,  or  as  to  the  rights 
of  the  sd  B.  under  these  psnts,  the  same  shall  be  referred!  to 
the  decision  of  two  arbitrors  or  an  umpire,  whose  decision 
shall  be  absolutely  conclusive  and  bindg  on  all  pties,  and 
this  shall  be  deemed  an  agreemt  for  a  referee  within  the 
Arbitron  Act,  1889,  Provd  always  that  in  case  the  sd  A. 
shall  by  will  bequeath  or  secure  to  the  sd  B.  durg  her  life 
an  anny  of  equal  or  greater  amt  than  the  sd  weekly  sum  hby 
made  payable  as  afsd,  then  the  anny  so  bequed  or  seed  shall 
be  in  satisfon  of  such  weekly  sum  wch  shall  in  that  case 
cease  to  be  payable  from  the  dece  of  the  sd  A.,  And  it  is 
HBY  AGRD  that  the  power  of  apptg  new  trees  of  these  psnts 
shall  be  vested  in  the  sd  A.,  his  exs  or  ads.  In  wit- 
ness, &c. 
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XIX. 

DECLARATION  0/  Trust  of  Sum  Added  to  Settlement  pwwjcw. 

{by  Endorsement)  (a), 

THIS  INDRE  made,  &c.,  Between  the  witbin-named  A., 
of  the  one  pt,  and  the  within-named  B.,  C,  and  D.,  trees, 

of  the  other  pt:  Whas  the  sum  of  £ JE2  15s.  per  cent.  Reciuls. 

Consolidated  Stock  has  been  transferred  by  the  sd  A.  to  Transfer 

01  itoclc* 

the  sd  B.y  C,  and  D.,  to  the  intent  that  the  same  shall  be 
held  upon  the  trusts   hinafter  decld  concerng  the  same : 
NOW  THIS  INDRE  WITNETH  that  it  is  hby  agrd  and  Wit- 
decld  that  the  sd  B.,  C,  and  D.,  and  the  survors  and  survor  Dg^.j^^^l. 
of  them,  or  other  the  trees  or  tree  for  the  time  being  of  the  of  trust 
within-written  indre  shall  stand  possed  of  the  sd  sum  of 

£ £2  158.  per  cent.  Consolidated  Stock,  and  the  stocks, 

funds,  and  sees  wch  may  from  time  to  time  represent  the 
same,  and  the  income  thof.  Upon  such  trusts,  and  subjt  to 
such  powers  and  provons  as  are  in  and  by  the  within-written 
indre  decld  and  contd  of  or  concerng  the  within-mentd  sum 

of  £ £2  158.  per  cent.  Consolidated  Stock,  and  the 

stocks,  funds,  and  sees  wch  may  from  time  to  time  repre- 
sent the  same,  and  the  income  thof,  or  such  of  the  same 
trusts,  powers,  and  provons,  as  may  be  subsistg  or  capable 
of  takg  eifect,  but  not  so  as  to  increase  or  multiply  chges, 
or  powers  of  chging,  to  the  intent  that  the  fund  hby 
settled  shall  be  consolidated  with,  and  form  one  fund  with 
the  trust  premes  comprd  in,  or  now  subjt  to  the  trusts  of  the 
within-written  indre  for  all  pposes,  includg  (so  far  as  the  sd 
A.  can  effect  that  object)  the  operon  and  effect  of  the  hotch- 
pot clause  in  the  within-written  indre  contd.     Ix  witness. 


(a)  As  to  the  importance  ia  making  an  appointment  under  the  powers  As  to  added 
in  a  settlement  of  referring  specifically  to  a  fund  added  to  the  settlement  funds, 
fund,  see  Re  CurteW  Tru^tt,  L.  R.  14  Eq.  217  ;  and  generally  as  to  added 
funds,  Vaizey  on  Settlements,  p.  326. 

(bf)  Th3  following  is  a  short  form  of  a  memorandum,  not  under  seal, 

K.E. — VOL.  If.  O   O 
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FRBoxx.  DECLARATION  of  Trust  of  Money    Subscribed 

for  the  Widow  and  Family  of  a  Man  killed  by 
an  accident  (a). 

DEED  OF  DECLARON  OF  TRUST  made  the 

day  of Between  A.,  of,  &c.,  and  B.,  of,  &c.,  of  the 

one  pt,  and  C,  of,  &c.,  of  the  other  pt:  Whas  there  is  now 

standg  in  the  names  of  the  sd  A.  and  B.  the  sum  of  £ 

£2  15^.  per  cent.  Consolidated  Stock,  arisg  from  the  in- 
Bcnptions.   yestmt  of  moys  raised  by  subscription  for  the  benefit  of  the 
sd  C,  the  widow  of  X.,  late  a  porter  in  the  service  of  the 

Railway  Co.*,  who  was  killed  by  an  accident  while  in 

—  day  of :  NOW  IT  IS  HBY 


Redtalii. 

Consols 
purchased 
with  sub- 


Doclar»tion  their  employ  on  the 


of  trust. 


Income. 


AGRD  and  decld  between  and  by  the  sd  A.  and  B.  and  the 
sd  C.  that  the  sd  A.  and  B.,  and  the  sun'or  of  them,  and 
the  exs  or  ads  of  such  survor  shall  henceforth  stand  possed 

of    the    sd    sum   of   £ Consolidated  Stock,  and  the 

income  thof.  Upon  tbust  in  the  absolute  and  uncontrolled 
discron  of  the  sd  trees  or  tree  from  time  to  time  to  pay 


for  the  same  pnrpoee,  which  would  ordinarily  suffice.     This  document. 

Stamp.         ^  ^^^   ^   ^^^  ^^  ^^^  ^^^>  would   require  an  ad  valorem  stamp  as 
a  *^  settlement  **  on   the  value   of   the   stock   added   to    the   settlement 

Shortfomu  "  Memdum. — I,  the  within-named  A.,  hby  declare  that  the 

sum  of  £ stock  was  on  the day  of 

transferred  by  me  into  the  names  of  the  trees  of  the  within- 
written  indre,  to  the  intent  that  the  same  shd  form  an  addon 
to  the  trust  funds  thby  settled,  and  shd  be  thenceforth  held 
upon  the  trusts  wch  wd  have  been  applicable  thto  if  the 

same  had  formed  pt  of  the  sum  of  £ stock  origUy 

settled   thby.      As   witness   my  hand   this   day  of 


(a)  As  to  the  primd  facie  presumption  that  this  declaration  represents 
the  wishes  of  the  contributors,  see  Att-  Gen.  y.  Claphamj  4  De  G.  M.  &  G. 
691,  626. 
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and  apply  the  income  of  the  sd  trust  fand,  or  of  so  much  ""o-  ^• 

thof  as  shall  not  have  been  sold  of  disposed  of  as  next 

hinafter  mentd,  to  or  for  the  benefit  of  the  sd  G.,  find  her 

chn  or  child  by  the  sd  X.  for  the  time  being  in  existce,  or  Capital. 

any  one  or  more  of  such  objects  of  this  trust  to  the  exclusion 

of  the  others  or  other  of  them,  and  Upon  further  trust  in 

the  like  absolute  and  uncontrolled  discron  from  time  to  time 

to  sell  and  dispose  of  all  or  any  pt  of  the  capital  of  the  sd 

trust  fund,  and  to  pay  or  apply  the  moys  arisg  thfrom  to  or 

for  the  maintce,  support,  advancemt,  or  benefit  of  the  sd  C, 

and  her  sd  chn  or  child,  or  any  one  or  more  exclusively  of 

the  others  or  other  of  them,  as  the  sd  trees  or  tree  shall 

think  proper.     In  wftness,  &c. 


0  0  3 
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PRELIMINARY  NOTE  ON  SETTLED  LAND  ACTS. 

See   Davidson  Prec.,  voL  iii. ;   Elph.  Introd.   Coot.,  8id  ed.,  p.  3M    ; 
Yaizej  on  Settlements  ;  and  for  a  short  reference  to  the  recent  legislation 
affecting  settlements,  see  p.  433,  note. 
ProTisioDS       "^h^  following  is  a  summary  of  the  provisions  of  the  Settled  Land  Act, 
of  Settled     1882,  45  fc  46  Vict.  c.  38,  and  the  amending  Acts,  as  they  affect  the  frame  of 
lAnd  Acts,  settlements  ;  see  also  Vol.  L,  p.  488,  note  ;  Vaizey,  p.  658. 
1  RAO  ^f  '^^^  ^^^  applies  to  all  settlements  hy  deed,  will,  or  otherwise,  and  whether 

fecUnir  the  ^^^^^  ^7  ^^®  ^^  several  instruments,  s.  2  (1)  (including  settlements  by 
frame  of  ^I'^st  for  sale,  on  an  order  of  the  Conrt  being  obtained  under  s.  7  of  the  Settled 
settle-  Land  Act,  1884,  see  Vol.  I.,  p.  495,  note  ;  above,  p.  482,  note),  of  *'  land,** 

ments.  which  includes  land  of  any  tenure  and  incorporeal  hereditaments,  and  an 
Act  applies  undivided  share,  s.  2  (10). 

to  all  set-        The  powers  of  the  Act  are  vested  in  the  tenant  for  life  as  defined  by 

Uements      ^  ^  (5),  namely,  the  person  beneficially  entitled  to  the  possession  or  receipt 

^x^x^  of  the  rents  and  profits  for  his  life,  and  any  other  limited  owner  as  defined 

p       *         by  s.  68,  when  his  estate  is  in  *'  possession  "  (as  distinguished  from  ^'  re- 

vested"in     ™*i^*<^«^  "  ^r  "  reversion,"  see  JU  Atkinson,  31  Ch.  D.  577),  namely :— 1,  a 

tenant  for    tenant  in  tail ;  2,  a  tenant  in  fee  simple,  subject  to  an  executory  limitation 

life,  or         or  gift  over  in  any  event ;  3,  a  person  entitled  to  a  base  fee ;  4,  a  tenant  for 

other  years  determinable  on  life,  not  holding  merely  under  a  lease  at  a  rent ;  5,  a 

limited        tenant  for  the  life  of  another,  not  holding  merely  under  a  lease  at  a  rent ;  6,  a 

owner.         tenant  for  his  own  or  any  other  life,  or  for  years  determinable  on  life,  whose 

estate  is  liable  to  cease  during  the  life,  or  to  be  defeated  by  an  executory 

gift  over,  or  is  subject  to  a  trust  for  accumulation  ;  7,  a  tenant  in  tail  aft«r 

possibility  of  issue  extinct ;  8,  a  tenant  by  the  courtesy ;  9,  a  person  entitled  to 

the  rents  and  profits  under  a  trust  for  payment  thereof  to  him  during  his 

own  or  any  other  life,  whether  subject  to  expenses  of  management  or  not, 

or  until  sale  of  the  land,  or  until  forfeiture  of  his  interest  on  bankruptcy  or 

other  event. 

The  powers  of  the  Act  are  given  to  beneficial  owners  only  and  not  to 
trustees,  except  when  empowered  to  act  on  behalf  of  an  infant  (it^rd). 
Concurrent      ^^^  ^^  more  persons  entitled  concurrently  as  tenants  in  common  or  joint 
owners.        tenants,  together  constitute  the  tenant  for  life,  ss.  2  (6). 
Undivided       ^^^  tenant  for  life  of  an  undivided  share  may  join  in  the  exereise  of  the 
shares,        powers  of  the  Act  with  the  owners  of,  or  persons  having  power  of  disposition 
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over  the  other  shares,  a.  19,  and  see  Be  Oollinge^  36  Ch.  D.  517,  and  Vol.  I., 
p.  4S9,  note. 

The  powers  of  the  tenant  for  life  (which  in  the  Act  and  the  following  Effect  of 
remarks  includes  other  limited  owners  having  the  powers  of  a  tenant  for  incum- 
life  under  s.  58)  are  not'  affected  by  the  existence  of  incumbrances  on  the  »>™n<*»- 
settled  land,  or  on  his  estate  or  interest  therein,  whether  created  by  the 
settlement  or  otherwise,  s.  2  (7),  and  s.  50  (1  and  4)  ;  e,g,^  a  mortgage,  or  a 
charge  of  pin-money,  jointure,  or  portions  secored  by  a  term  or  otherwise, 
under  the  same  or  a  prior  settlement  (though  absorbing  the  whole  of  the 
rents,  Be  Jones,  26  Ch.  D.  736),  or  a  trust  for  accumulation  of  the  rents 
which  may  be  put  an  end  to  by  paying  off  charges ;  Be  Clitheroet  31  Ch.  D. 
135.    It  follows  that  his  powers  would  not  be  affected  by  a  mortgagee  taking 
possession. 

Where  the  tenant  for  life  is  an  infant,  the  powers  of  the  Act  may,  by  s.  60,  Tenant  for 
be  exercised  on  his  behalf  by  the  *'  trustees  of  the  settlement "  (as  defined  life  infant 
by  the  Act,  see  infra),  and  if  there  are  none,  then  by  the  person  appointed 
by  the  Court  (see  as  to  this,  and  as  to  the  extension  of  the  Act  to  an  infant 
absolutely  entitled,  Vol.  I.,  p.  494,  note). 

In  the  case  of  the  tenant  for  life  being  a  married  woman,  any  estate  given  Tenant 
to  her  by  a  future  settlement  will,  whether  so  expressed  or  not,  be  hersepa-  for  life 
rate  property  under  the  Married  Women *s  Property  Act,  1882,  s.  2  (but  as  to  niarried 
this,  see  p.  452,  note),  and  she  may  exercise  the  powers  as  a  feme  sole,  and  ^on^an. 
a  restraint  on  anticipation  will  be  no  impediment,  s.  61  (6). 

Where  the  tenant  for  life  is  a  lunatic  so  found  by  inquisition,  the  powers  Tenant 
rrc  exercisable  by  the  .committee  of  the  estate  under  an  order  in  lunacy  for  life 
(s.  62).  The  Act  is  defective  in  making  no  provision  for  the  case  of  a  lunatic  lunatic 
not  so  found. 

The  tenant  for  life  cannot  assign,  or  release,  or  contract  not  to  exercise  Powers 
his  powers  (s.  50  (1,  2)  )  ;  but  he  cannot  exercise  them  to  the  prejudice  of  cannot  be 
an  assignee  of  or  incumbrancer  on  his  life  estate  without  the  latter*s  consent,  assigned, 
with  a  saving  as  to  ordinary  rack-rent  leases  (s.  50  (3) )  ;  see  i20  Sebright, 
33  Ch.  D.  429  ;  Cardigan  v.  Curzun-Howe,  41  Ch.  D.  375. 

The  definitions  of  a  tenant  for  life,  and  persons  having  the  powers  of  one.  When  the 
in  ss.  2  and  58,  are  sufficiently  comprehensive  to  cover  all  ordinary  cases  ;  Act  ib  ap- 
and  the  Act  applies  whether  the  estate  of  the  tenant  for  life  is  legal  or  plicable. 
equitable,  and  whether  he  is  in  possession  personally  or  by  his  trustees,  or  Exceptions, 
(in  the  case  of  an  infant)  his  guardian  {Be  Morgan,  24  Ch.  D.  114),  but  docs 
not  apply  to  a  discretionary  trust  for  all  or  any  of  ppecified  objects,  such 
as  is  usual  on  the  determination  of  a  life  estate  by  bankruptcy,  &c.  {Be 
Atkinson,  31  Ch.  D.  577),  nor  to  a  trust  for  a  person  on  attaining  a  given 
age,  with  a  discrctiorary  power  of  maintenance  and  trust  for  accumulation 
of  surplus  income  in  the  meantime  {Br  Home,  39  Ch.  D.  84),  nor  during  an 
out  and  out  trust  for  accumulation  of  the  whole  rents  during  a  fixed  term, 
so  as  to  be  added  to  corpus  {Re  Strangtoays,  34  Ch.  D.  423),  there  being  in 
those  cases  no  tenant  for  life  in  possession.    The  Act  also  cannot  apply  to 
the  settlement  of  a  reversion  until  it  falls  into  possession. 

The  tenant  for  life  is  invested  with  very  large  powers  for  the  following  Powens  of 
purposes  : — 1,  of  selling  the  settled  land  or  any  easement,  right,  or  privilege  tenant  for 
over  or  in  relation  to  the  same  (s.  3,  i.)  ;  2,  of  enfranchising  freehold  or  ^®- 
copyhold  land  held  of  a  settled  mm  or  (s.  3,  ii.) ;  3,  of  exchange  (s.  3,  Ui.) ; 
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Ab  to  tim- 
ber and 
heirlooms. 


Power  to 
enter  into 
contracte. 

As  to 
manaion- 
hoose  and 
demesne 
lands. 


Power  of 
tenant  for 
life  to  exe- 
cute con- 
yeyances, 

&C. 

Investment 
of  capital 
money. 


4,  of  partition  (s.  3*  iv.),  (see  also  as  to  these  powers,  ss.  4,  5, 17) ;  5,  of 
making  leases  or  grants  for  any  term  not  exceeding  for  a  building  lease  99 
years,  for  a  mining  lease  60  years,  and  for  any  other  lease  21  years  (s.  6)  ; 
and  with  power  to  insert  an  option  of  purchase  in  a  building  lease  (52  k  53 
Vict.  c.  36),  (see  also  as  to  these  powers,  ss.  7,  8,  9, 11, 12, 17  ;  47  &  48  Vict. 
0.  18,  s.  4) ;  6,  under  an  order  of  the  €k)urt,  but  not  otherwise,  of  making 
leases  or  grants  for  building  or  mining  purposes,  for  longer  terms,  or  in  per- 
petuity (s.  10)  ;7,  of  accepting  surrenders  of  leases  ;  8,  of  granting  licences  to 
copyholders  to  lease  their  tenements  (s.  14)  ;  9,  of  appropriating  and  laying 
out  land  for  streets,  open  spaces,  kc.  (s.  16)  ;  10,  of  raising  by  mortgage 
money  required  for  enfranchisement,  or  equality  of  exchange,  or  partition 
(s.  18);  11,  of  executing  improvements,  subject  to  the  approval  of  the 
trustees  or  the  Court,  and  to  restrictions  as  to  obtaining  a  certificate  of  the 
Board  of  Agriculture,  or  an  engineer,  or  surveyor,  or  otherwise  (s.  26). 

See  further  as  to  the  details  of  the  above  powers,  the  notes,  infra. 

Power  is  also  given  to  a  tenant  for  life,  impeachable  for  waste,  to  cut  and 
sell  timber  with  the  consent  of  trustees  or  the  Court,  three-fourths  of  the 
proceeds  being  applicable  as  capital  (s.  35)  ;  and  of  selling  heirlooms  with 
the  sanction  of  the  Court  (s.  37),  see  infra,  p.  655,  note. 

The  tenant  for  life  has  full  powera  of  entering  into  contracts  for  any  of 
the  purposes  of  the  Act,  see  s.  31.. 

But  the  *^  principal  mansion-house  and  the  demesnes  thereof,  and  other 
lands  usually  occupied  therewith,"  are  not  to  be  sold  or  leased  without  the 
consent  of  the  trustees  of  the  settlement,  as  defined  by  the  Act  (see  tJi/ra), 
or  an  order  of  the  Court  (s.  15).  As  to  the  meaning  of  "  mansion-house," 
&c.,  see  Vol.  I.,  p.  490,  note.  As  the  Act  overrides  the  settlement,  the  Court 
may  order  a  sale  of  the  mansion-house,  though  expressly  negatived  by  the 
settlement  (^JRe  Brown,  27  Ch.  D.  179). 

The  tenant  for  life  is,  by  s.  20  (see  also  s.  55),  invested  with  full  power  to 
execute  conveyances,  &c.,  to  effectuate  a  sale,  exchange,  partition,  lease,  or 
mortgage,  or  to  create  an  easement  sold  or  leased,  ^'for  the  estate  or  interest, 
the  subject  of  the  settlement,  or  any  less  interest,"  and  so  as,  in  the  case  of 
copyholds,  to  pass  the  right  to  admittance  without  a  surrender  (s.  20  (3)  ). 
See  as  to  this,  Vol.  I.,  p.  491,  note. 

Capital  money  arising  under  the  Act  (on  a  sale,  exchange,  partition,  or 
mortgage,  or  a  fine  taken  on  the  grant  of  a  lease,  as  to  which  see  the  Act  of 
1884,  s.  4),  is,  by  s.  22  (1),  to  be  paid  at  the  option  of  the  tenant  for  life 
CCooket  T.  (hakes,  34  Ch.  D.  498),  either  to  the  trustees  of  the  settlement 
(whose  receipt  is  a  good  discharge  (s.  40),  but  see  s.  39  (2),  ti|/ra),  or  into 
Court,  and  is  by  s.  22  (2),  (3),  to  be  invested  or  applied,  if  paid  to  the  trustees, 
according  to  the  direction  of  the  tenant  for  life,  and  in  default  thereof  at 
the  discretion  of  the  trustees,  but  in  the  last-mentioned  case,  subject  to  any 
consent  required  or  direction  given  by  the  settlement  with  respect  to  the  in- 
vestment or  other  application  of  the  money.  The  investment,  or  other  appli- 
cation by  the  Couri,  is  to  be  made  on  the  application  of  the  tenant  for  life 
or  the  trustees,  and  the  investment  is  not  to  be  altered  during  the  life  of  the 
tenant  for  life  without  his  consent,  so  as  to  give  him  complete  control ;  see 
Re  Lord  Stamford' t  Estate ,  43  Ch.  B.  84.  Capital  money  arising  under  the 
Act  is  to  devolve  as  land  in  the  same  manner  as  the  land  from  which  the 
money  arises  would  have  devolved. 
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The  investments  authorised  by  the  Act  (s.  21)|  (subject  to  any  claims  Statutory 
properly  payable  out  of  the  money,  and  to  the  special  object  for  which  it  niodes  of 
was  raised),  are  : — (1)  Securities  authorised  by  the  settlement  or  the  general  "'^^•J*" 
law  (see  p.  446,  note,  as  to  the  statutory  investments,  which  include  the 
railway  debentures'specifically  authorised  by  this  Act).  (2)  The  discharge  of 
incumbrances,  including,  by  the  Settled  Land  Act,  1887,  the  redemption  of 
improvement  rent-charges.  (3)  Payment  for  improvements  authorised  by  the 
Act.  (4)  Payment  for  equality  of  exchange  or  partition.  (5)  The  purchase 
of  the  seignory  of  settled  freeholds,  or  enfranchisement  of  copyholds.  (6)  The 
purchase  of  the  freehold  or  reversion  of  settled  leaseholds.  (7)  The  pur- 
chase of  land  (which  includes  any  hereditaments,  corporeal  or  incorporeal), 
freehold,  copyhold,  or  leasehold,  held  for  a  term  of  at  least  60  years,  with  or 
without  the  minerals  (but  not  out  of  England,  unless  authorised  by  the 
settlement,  s.  28).  (8)  The  purchase  of  the  fee,  or  a  term  of  at  least  60 
years,  of  mines,  minerals,  or  easements,  or  rights  for  mining  purposes,  con. 
venient  to  be  held  with  the  settled  land.  (9)  Payment  to  a  person  abso- 
lutely entitled.  (10)  Payment  of  costs,  &c.  (11)  Any  other  investment 
authorised  by  the  settlement.  As  to  the  application  of  capital  monies  to  the 
redemption  of  extraordinary  tithe  rentcharge,  see  49  &  50  Vic.  c.  54,  s.  6. 

By  8.  83,  where  under  a  settlement  money  is  in  the  hands  of  trustees  and  Extension 
is  liable  to  be  laid  out  in  the  purchase  of  land,  the  trustees,  in  addition  to  of  powers 
any  other  powers  of  investment  given  by  the  settlement,  may,  at  the  option  of  invest- 
of  the  tenant  for  life,  invest  or  apply  it  as  capital  money  under  the  Act.  "**''*  *" 
This  applies  to  a  settlement  of  money  in  trust  for  the  purchase  of  land,  Be        wo^"!*- 
MacKenzie,  28  Ch.  D.  750  ;  Re  Tbnnant,  40  Ch.  D.  594. 

Special  provision  is  made  by  s.  34  as  to  the  application  of  the  purchase- 
money  on  the  sale  of  a  lease  or  an  estate  subject  to  a  beneficial  lease. 

By  s.  24  (1,  2,  3),  freehold  land  acquired  by  purchase,  exchange,  or  parti-  Settlement 
tion,  is  to  be  conveyed  to  the  uses,  &c.,  which,  under  the  settlement  or  by  of  land 
the  exercise  of  any  power  of  charging  therein  contained,  are  subsisting  with  purchased, 
respect  to  the  settled  land,  or  as  near  thereto  as  circumstances  permit,  but  taken  in 
not  so  as  to  increase  chaiges,  or  powers  of  charging ;  and  copyhold,  cus-  «^change, 
tomary  or  leasehold  land  is  to  be  conveyed  to  and  vested  in  "  the  trustees  of    ^ 
the  settlement"  (as  defined  by  the  Act,  see  infra)  on  trusts,  &c.,  corre- 
sponding, as  nearly  as  the  law  and  circumstances  permit,  with  the  uses,  &c., 
to  which  freehold  land  is  to  be  conveyed  as  aforesaid,  so,  nevertheless,  that 
the  beneficial  interest  in  land  held  by  lease  for  years  shall  not  vest  absolutely 
in  a  person  who  is  by  the  settlement  made  by  purchase  tenant  in  tail,  or  in 
tail  male,  or  in  tail  female,  and  who  dies  under  the  age  of  twenty-one  years, 
but  shall,  on  the  death  of  that  person  under  that  age,  go  as  freehold  land 
conveyed  as  aforesaid  would  go. 

By  B.  2  (8),  the  persons,  if  any,  who  are  for  the  time  being  under  the  settle-  ^  to  the 
ment  trustees  with  power  of  sale  of  land,  or  with  power  of  consent  to  or  tm&teeft* 
approval  of  the  exercise  of  such  power,  or  if  there  are  no  sach  trustees,  then 
the  persons  who  are  by  the  settlement  declared  to  be  trustees  thereof  for  the 
purposes  of  the  Act,  are  to  be  the  trustees  for  those  purposes  (and  see  the 
corresponding  provision  in  the  case  of  settlements  by  trust  for  sale  in  s.  68 
(1)  ).  This  definition  of  the  trustees  is  of  course  intended  to  meet  the  common 
case  of  a  settlement  with  more  than  one  set  of  trustees.  The  power  of  sale 
must  not  be  a  deferred  power,  but  exercisable  inpritsenti  ^Wheelwright  v« 
M'alker,  23  Ch.  D.  752  ;  Jle  Ilome,  39  Ch.  D.  84),  but  may  be  subject  to  a 
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iwtriction  M  to  consenU  (^ViueaM^  ▼.  ComtahU,  32  Ch.  D.  233  ;  see  Vol.  I. 
p.  493,  note)  ;  and  as  to  what  amounts  to  a  power  of  sale,  see  Be  Gametic 
25  Ch.  D.  596.    By  s.  39  (2),  the  provisions  of  the  Act  leferring  to  the 
trostees  apply  to  the  soryiying  or  continuing  trustees  or  trustee  for  the  time 
beingi  except  that  capital  money  under  the  Act  is  not  to  be  paid  to  fewer 
than   two   trustees  unless  authorised   by  the  settlement  in  the  case  of 
capital  money  thereunder,  see  Re  Cfarttett  Orme,  25  Ch.  D.  595. 
Appoint*         As  to  the  appointment  of  trustees  by  the  Court,  see  s.  38,  VoL  I.,  p.  493,  note. 
trdxLM  h       '^^  ^^  makes  the  receipt  of  the  trustees  an  effectual  dischaige  (s.  40, 
(j^JJ*  ^  which  applies  to  trustees  appointed  by  the  Court,  Cookes  v.  Cooke$,  34  Ch.  D. 
P^.  .    .    498),  and  contains  full  provisions  for  the  protection  and  reimbursement  of 
Ij^m^j^,       the  trustees,  and  for  exonerating  them  from  all  responsibility  for  anything 
Protection    ^^°®  under  it,  ss.  41  to  43  ;  and  a  power  to  the  Court  to  determine  matters 
and  reim-    ^  difference  between  the  tenant  for  life  and  the  trustees,  s.  44. 
bursement       The  tenant  for  life  is  in  the  exercise  of  his  statutory  powers  to  have  r^aid 
of  trustees,  to  the  interests  of  all  parties  interested,  and  to  be  deemed  to  be  a  trustee  for 
Tenant  for  those  parties  (s.  63)  ;  see  i2tf  Lord  Stamford,  43  Ch.  D.  84  ;  but  purchasers 
life  exercis-  ^^  o\hen  dealing  honHJide  are  protected  (s.  54). 

to^lM  iT^"       As  to  the  requirement  of  s.  45  as  modified  by  the  Amendment  Act  of  1884, 
tmsteei        ■•  ^i  ^^^  respect  to  giving  notice  of  intended  dealings  to  the  trustees  and 
Notices.       ^^^^^  solicitor,  see  Vol.  I.,  p.  494  ;  above,  p.  275,  note 
Act  cannot      Sections  51  and  52  contain  provisions  invalidating  any  prohibition,  clause 
be  ex-  of  forfeiture,  or  other  provision  in  a  settlement  purporting  or  tending  to 

eluded.        prevent  the  exereise  by  a  tenant  for  life  of  his  powers  under  the  Act,  which 
cannot  therefore  be  excluded  or  controlled  by  the  settlement.  So  a  condition 
imposing  residence  on  the  tenant  for  life  does  not  affect  his  power  of  esalc 
under  the  Act,  but  remains  effectual  until  the  power  is  exercised ;  Re  Paget y 
30  Ch.  D.  161  ;  Re  Haynes,  37  Ch.  D.306.  Limitations  over  on  bankmptcj, 
&c.,  are  not  affected  by  these  provisions,  but  the  powers  of  the  tenant  for  life 
will  of  course  cease  on  the  determination  of  his  estate. 
As  to  con-       By  s.  66,  the  Act  is  not  to  affect  any  power  subsisting  under  the  settle- 
oarrent        ment,  or  by  statute,  exercisable  by  a  tenant  for  life,  or  by  trustees  with  his 
powers  m     consent,  or  on  his  request,  or  by  his  direction  or  otherwise,  and  the  powers  of 
se    ement.  ^^^  ^^^  ^^^  ^  y^  cumulative.  But  in  case  of  conflict  between  the  settlement 
and  the  Act  "  relative  to  any  matter  in  respect  whereof  the  tenant  for  life 
exercises  or  intends  to  exercise  any  power  under  the  Act,"  the  provisions  of 
the  Act  are  to  prevail ;  and  accordingly,  notwithstanding  anything  in  the 
settlement,  the  consent  of  the  tenant  for  life  is  to  be  necessary  to  the  exer- 
cise by  the  trustees  or  other  person  of  any  power  conferred  by  the  settlement 
exercisable  for  any  purpose  provided  for  in  the  Act    The  Act  of  1884,  s.  6, 
provides  that  where  two  or  more  persons  together  constitute  the  tenant  for 
life,  the  consent  of  one  only  shall  be  necessary.    As  to  the  effect  of  s.  56,  sec 
Re  Duke  of  Neujctutle,  24  Ch.  D.  129  ;  Clarke  v.  Themton,  35  Ch.  D.  307. 
As  to  ^7  B.  57,  nothing  in  the  Act  is  to  preclude  a  settlor  from  conferring  on  the 

conferring    tenant  for  life  or  the  trustees  any  powers  additional  to  or  larger  than  those 
additional    conferred  by  the  Act ;  and  any  additional  or  laiger  powers  so  conferred 
^tTf  ^\  shall,  as  far  as  may  be,  notwithstanding  anything  in  the  Act,  operate  and  be 
se    emen     ^x^f  Q|g|^]r,ie  in  the  like  manner,  and  with  all  the  like  incidents,  effects,  and 
consequences,  as  if  they  were  conferred  by  the  Act,  unless  a  contrary  inten- 
tion is  expressed  in  the  settlement.    Where,  therefore,  the  powers  given  to 
the  tenant  for  life  are  extended  by  the  settlement,  the  clause  extending  them 
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will  take  effect  as  if  it  bad  been  contained  in  the  Act,  unless  the  contrary  is 
expressed ;  but  an  express  declaration  that  it  is  intended  to  operate  according 
to  this  clause,  should  be  added  to  prevent  doubt. 

The  words  of  the  same  section  having  reference  to  extended  powers  given  As  to 
to  the  trusteei,  must  apparently  be  read  in  connection  with  the  clauses  in  extendicg 
the  Act  giving  powers  or  discretions  to  the  trustees  (which  are  few  in  }****?" 
number,  see  ss.  15, 22  (2),  26),  and  must  have  a  restricted  operation.     This   ^^    ^ 
provision  cannot,  as  it  seems,  have  reference  to  the  power  given  to  the  trustees 
by  s.  60,  of  exercising  the  statutory  powers  on  behalf  of  an  in&int  tenant  for 
life,  since  in  that  case  they  are  acting  as  a  tenant  for  life. 

The  powers  given  by  the  Act  to  tenants  for  life  being  fully  as  comprehen-  Expre^ 
si  ve  and  beneficial,  and  in  many  respects  much  more  so  than  those  commonly  powers 
inserted  in  settlements,  there  is  in  general  no  advantage  whatever  in  inserting  ^o^|<l 
express  powers  for  the  like  purposes,  whether  given  to  the  tenant  for  life  or  "fj^tjij 
other  donee  of  the  statutory  powers,  or  to  the  trustees  or  other  persons ;  in 
which  latter  case,  by  s.  56,  they  could  only  be  exercised  with  the  consent  of 
the  donee  of  the  statutory  powers ;  and  the  proper  course,  except  under  very 
special  circumstances,  undoubtedly  is  to  omit  the  powers  altogether.    There 
may  be  cases  in  which  it  may  be  more  convenient  that  sales  and  other  trans- 
actions should  be  effected  by  the  trustees,  the  tenant  for  life  merely  joining 
as  a  consenting  party ;  but  it  is  of  course  to  the  advantage  of  the  trustees 
that  the  statutory  powers  should  be  used,  as  they  are  in  that  case  relieved  by 
s.  42  of  all  responsibility. 

Express  powers  will  be  necessary  in  some  cases  where  the  Act  does  not  Express 
apply,  as  to  which  see  above,  p.  565,  and  are  best  given  by  refeience  to  the  po^-en*, 
Act,  as  in  form  LXXIX.,  p.  641.  ^ben 

The  common  forms  of  express  powers  of  leasing,  sale,  &c.,  hitherto  ^©cc^sary. 
in   use  are  confined   in  duration  to   the   subsistence  of  the  life  estates  As  to 
and  the    minorities   of   tenants    in    tail   by  purchase,  so  that  on   the  ®J*«o8'<>" 
fee  vesting  in    possession  or  coalescing  vnth  the  life  estate,  the  powers  ^  1?  4^ 
are  gone,    and    dispositions    overriding    any    subsisting  family  charges  override 
of  jointures  and  portions  can  no  longer  be  made ;  see  3  Dav.  Prec.  pp.  570  jointures 
et  9eq.,  and  notes.    This  has  been  productive  of  considerable  inconvenience  '^'^  po'*' 
in  practice  ;  and  a  similar  difficulty  may  arise  under  the  Settled  Land  Act ;  ^^°^ 
and  it  is  suggested  that  the  powers  might  in  some  cases  vnth  advantage  be 
extended  by  being  vested  in  the  trustees  in  the  event  supposed  during  the 
subsistence  of  any  jointure  or  of  any  charge  of  portions  not  vested,  so  as  not 
to  be  too  remote ;  see  JRe  Cotton,  19  Ch.  D.  624  ;  though,  if  the  powers  are 
collateral  to  an  estate  tail  vested  in  possession,  they  must  as  it  seems  neces- 
sarily be  destroyed  by  the  entail  being  barred  ;  see  Waring  v.  Coventry,  1 
My.  &  K.  249 ;  Lantshery  v.  CoUUr,  2  E.  &  J.  709  ;  32  Sol,  J.  689. 

As  to  the  frame  of  a  settlement  intended  to  exclude  the  statutory  powers, 
see  below,  p.  664,  note. 

More  special  and  elaborate  powers  than  those  given  by  the  Act  will  some-  As  to 
times  be  required  by  the  circumstances  of  the  estate  or  the  custom  of  the  extending 
district,  ^.^.,  a  power  to  grant  leases  for  longer  terms,  or  to  make  grants  in  powers  of 
fee  on    chief    rent    for   building    without  the  sanction  of  the    Court ;    ^^ 
and  other  special  building  estate  powers  ;  a  more  extended  power  to  raise 
money  on  mortgage  ;  a  power  to  grant  reversionary  leases,  a  power  to  sell 
for  fee-farm  rents,  a  power  to  expend  money  in  improvements  without  the 
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restrictions  imposed  by  the  Acts,  or  an  extension  of  the  powers  of  invest- 

ment.     Bat  anj  snch  enlarged  power  may  probably  be  in  general  giren  bj 

a  short  clause  extending  and  incorporating  the  provisions  of  the  Act  with 

the  aid  of  s.  57  ;  see  above,  p.  568. 

ProvisioDs       The  following  provisions  should  also  usually  be  inserted  with  reference  to 

to  be  in-      the  Act,  if  according  to  the  intention — namely,  that  the  mansion-house, 

serted  with  ^^^  n^^y  be  sold,  exchanged,  or  leased  without  the  consent  of  the  trustees  or 

io  A^^      ^**®  Court  (see  s.  15)  ;  enabling  heirlooms  to  be  sold  without  the  sanction  of 

the  Court  (see  s.  37)  ;  that  the  whole  of  the  rent  reserved  on  mining  leases 

shall  be  treated  as  income  (see  s.  11)  ;  that  the  trustees,  or,  if  there  is  more 

than  one  set,  the  general  trustees,  shall  be  trustees  for  the  purposes  of  the 

Act  (see  s.  2  (8)  ) ;  and  enabling  a  sole  trustee  to  act  for  such  purposes 

(see  ss.  39,  40,  45)  ;  and  as  the  requirement  in  s.  45  as  to  giving  notice  of  the 

intention  to  exercise  the  statutory  powers,  even  as  modified  by  s.  5  of  the  Act 

of  1884,  is  productive  of  much  inconvenience  in  practice,  and  is  seldom  of 

any  utility,  the  necessity  for  this  should  be  dispensed  with,  at  any  rate  as  to 

leases. 

As  to  the  operation  of  the  Act  where  several  estates  are  settled  by  the 
same  instrument  on  different  trusts,  see  lie  Lord  Stamford,  43  Ch.  D.  84. 
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Short  I.  WiiAS  the  sd,  settlor,  is  seised  of,  or  entled  to  the  [manors, 

a^lute      messes,  lands,  tithes,  and]  hereds  specified  in  the  first  schdle 

title  to       hto  for  an  este  of  inhance  in  fee  simple  in  posson  [subjt  to 

copyholds,   ^^^  ^^^^  chges  and  incumbces  hinafter  mentd    as    affectg 

h^idi^'   *^®  same  hereds,  or  some  pt  or  pts  thof],  and  the  [messes, 

reference  to  lands,  and]  hereds  specified  in  the  second  schdle  hto  for  an 

so  eduies.    ^^^^  ^£  inhance  to  him  and  his  hrs  accdg  to  the  customs  of 

the  sevl  manors  of  wch  the  same  resply  are  holden  [subjt, 

ifec,  as  above],  and  is  possed  of,  or  entled  to,  the  [messe, 

lands,  and]  hereds  specified  in  the  third  schdle  hto  for  the 

respive  residues  of  the  terms  gi*anted  by  the  sevl  leases 

specified  in   such   schdle   subjt  to   the   rents,   covts,  and 

Condons  reserred  by  and  contd  in  such  respive  leases  [and 

subjt.  Ac,  as  above']. 

That  pre-        II.  And  whas  the  hereds  hby  settled  are  subjt  to  a  jointure 

sub^uo   rent-chge  of  £ a  yr,  which  will  become  payable  to 

jointure      in   case    she   shall   survive   her  husbd  [and  to  powers  of 

SonsT'"      distress  and  entry,  and  a  term  of yrs  limd  to  trees, 

for  securg  the  same],  under  or  by  virtue  of  an  indre,  dated. 
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Sec,  and  expd,  &c.,  or,  "  the  will  of ,  dated,  &c.,  and 

proved,  &c."  [and  a  deed  poll  of  apptmt,  under  the  hand 

and  seal  of  ,  dated,  &c.],  and  are  also  under  or  by 

virtue  of  the  same  indre,  or,  "  will "  [and  deed  poll],  subjt 

to  and  chged  with  such  sum,  not  exceedg  £ ,  as  may 

in  the  event  become  raisable  for  the  portions  or  advancemt 

of.  the  younger  chn  or  child  of  the  sd by  the  sd , 

and  to  such  annual  sums  as  may  become  raisable  by  way  of 
intt  on  the  sd  portions  for  the  maintce  and  educon  of  such 
younger  chn  or  child,  and  wch  sum  and  intt  are  raisable 

under  the  trusts  of  a  term  of yrs  limd  to  trees  for  that 

ppose  by  the  sd  indre  of  settlemt,  or,  "  will,'*  [and  deed 
poll]. 

ni.  And  whas  the  sd  hereds  intd  to  be  hby  settled  are  Th«tpre- 

subjt  to  the  sevl  leases  and  tenancies  mentd  in  the and  JJJylJ^J^ 

schdles  hto  as  affectg  the  same  resply.  loaacs. 

IV.  And  whas  the  hereds  intd  to  be  hby  settled,  or  some  That  pre- 
pt  or  pts  thof,  are  subjt  to  the  sevl  mtge  debts  mentd  in  the  ™??Lf'5J^ 
first  column  of  the  second  schdle  hto,  and  the  intt  thron  mortga«e8. 
resply,  wch  respive  mtge  debts  and  intt  are  sevlly  seed  by 

the  respive  indres  mentd  in  the  second  column  of  the  sd 
second  schdle  hto,  and  are  now  vested  in  the  sevl  psons 
named  in  the  third  column  of  the  same  schdle. 

V.  Whas,  by  an  indre,  dated,  &c.,  and  expd,  &c.  (being  a  Recital 
settlemt  exted  in  conson  of  the  marre,  wch  was  shortly  ®'  "J"®*  , 

B6ttl6m6nt 

afterwards  solemnized,  of  the  sd  A.  and  K.  his  wife),  the  where  par 
hereds  described  in  the  first  schdle  hto  were,  with  other  ^^j^ 
freehd  hereds,  assured  and  limd  after  the  sd  marre,  subjt  to  *>een  eold, 
certain  uses  and  chges  wch  have  failed  or  determined  or 
become  satisfied,  to  the  use  of  the  sd  L.  and  M.  for  the 
term  of  99  yrs,  upon  the  usual  trusts  for  securg  the  annual 

sum  of  £ by  way  of  pin-money  to  the  sd  K.,  with  remr 

to  the  use  of  the  sd  A.  and  his  assns  during  his  life,  with 
remr  to  the  use  that  if  the  sd  K.  shd  survive  the  sd  A.,  she 

shd  thenceforth  during  her  liferecearent-chge  of  jE ,  by 

way  of  jointure,  [seed  by  the  usual  powers  of  distress  and 
entry,  with  remr  to  the  use  of  the  sd  N.  and  O.  for  the  term 
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of  2C0  3TSy  upon  the  usual  trusts  for  further  securg  the  sd 
jointure  rent-chge],  with  remr  to  the  use  of  the  sd  P.  and 
Q.,  for  the  term  of  1000  yrs,  upon  the  usual  trusts  for 
securg  for  the  portions  of  the  younger  <^hild  or  chn  of  the 
bd  marre  the  sum  followg,  that  is  to  say,  if  there  shd  be  but 

one  such  younger  child,  the  sum  of  £ ,  and  if  there  shd 

be  two  or  more  such  younger  chn,  the  sum  of  £ ,  with 

proYons  for  the  maintce,   educon,   and  advcemt  of  such 
younger  child  or  chn,  with  remr  to  the  use  of  the  first  son 
of  the  sd  A.  by  the  sd  K.  in  tail  male,  with  remrs  over; 
And  by  the  same  indre  the  sd  A.  covted,  if  the  sd  marre  shd 
take  place,  to  surrender  the  hereds  specified  in  the  second 
schdle  hto,  togr  with  other  copyhd  hereds,  to  the  use  of  the 
sd  Il«  and  S.,  their  hrs  and  assns,  accdg  to  the  customs  of 
the  sevl  manors  of  wch  the  same  were  resply  holden,  upon 
ti*u8ts,  and  subjt  to  powers  and  provons  correspondg  with 
the  uses,  trusts,  powers,  and  provons  thinbfe  limd  and  decld 
concemg  the  freehd  hereds  thby  settled,  or  as  near  thto  as 
the  nature  of  the  ppty  wd  admit,  but  not  so  as  to  increase  or 
multiply  chges  or  powers  of  chgg  :  And  by  the  same  indre 
the  sd  A.  assned  the  hereds  comprd  in  or  expd  to  be 
demised  by  the  sevl  indres  of  lease  specified  iu  the  third 
schdle  hto,  togr  with  other  leasehd  hereds,  unto  the  sd  B. 
and  S.,  their  exs,  ads,  and  assns,  for  the  respive  residues 
then  unexpired  of  the  sevl  terms  of  yrs  granted  by  the  sd 
respive  indres  of  lease,  subjt  to  the  paymt  of  the  rents  and 
the  pformce  and  observce  of  the  covts  and  agreemts  on  the 
pt  of  the  respive  lessees  and  condons  by  and  in  the  same 
indres  resply  reserved  and  contd,  to  be  held  after  the  sd 
marre  upon  trusts,  and  subjt  to  powers  and  provons  corre- 
spondg with  the  uses,  trusts,  powers,  and  provons  thinbfe 
limd  and  decld  concemg  the  freehd  hereds  thby  settled,  or 
as  near  thto  as  the  nature  of  the  premes  wd  admit,  but  not  so 
as  to  increase  or  multiply  chges,  or  powers  of  chgg,  and  so 
that  the  sd  leasehd  premes  shd  not  vest  in  any  pson  thby 
made  tenant  in  tail  male  or  in  tail  by  pchase,  unless  he  or 
she  shd  attain  the  age  of  twenty-one  yrs,  but  on  his  or  her 


RECITALS.  573 

death  under  that  age  shd  devolve  as  if  the  same  had  formed 
pt  of  the  freehds  of  inhance  thby  settled. 

n.  Whas  by  an  indre,  dated,  &c.,  and  expd  to  be  made,  p«entMl 


&c.,  and  perfected  by  enrolmt  as  a  disentailg  assurce,  the  anea  of 
freehd  hereds  intd  to  be  hby  settled  were  fipranted  or  assured  ^"•^'o^^^ 
by  the  sd,  tenant  for  life,  and  the  sd,  tenant  in  tail,  with  the  tory  to  re- 
consent  of  the  sd,  tenant  for  life,  unto  the  sd and  his  ■«****™***- 

hrs,  subjt  [to  the  chges  and  incumbces  hinafter  mentd  as 
affectg  the  same  resply,  and]  to  the  uses,  estes,  and  powers, 
limd,  decld,  or  created  by  the  sd  indre  of  settlemt,  with 
respt  to  the  freehd  hereds  thby  settled,  and  then  subsistg, 
wch  preceded  the  este  in  tail  [male]  of  the  sd,  tenant  in  tail, 
other  than  the  este  thby  limd  to  the  sd,  tenant  for  life, 
during  his  life,  and  to  the  uses  and  estes  limd  or  created,  or 
to  be  limd  or  created,  in  exercise  of  such  powers,  but  freed 
and  dischged  from  all  estes  in  tail  [male  or  in  tail]  of  the 
sd,  tenant  in  tail,  and  all  estes,  rights,  intts,  and  powers  to 
take  effect  after  the  determinon,  or  in  defeasce  of  such  este 
or  estes  in  tail  [male  or  in  tail]  to  such  uses,  for  such  estes, 
upon  such  trusts,  and  subjt  to  such  powers  and  provons,  as 
the  sd,  tenant  for  life,  and,  tenant  in  tail,  shd  at  any  time 
or  times  thrafter,  by  any  deed  or  deeds,  with  or  witht  power 
of  revocon  and  new  apptmt,  jtly  direct  or  appt,  and  in 
default  of  such  apptmt,  to  the  uses  thrin  mentd. 

VII.  Whas  by  the  effect  of  an  indre  of  settlemt  dated,  &c.,  Short 
and  of  an  indre  dated,  &c.,  and  perfected  by  enrolmt  as  a  ^^^  ^f 
disentailg  assurce,  and  of  certain  deeds,  events,  matters  and  wtUement 
things,  recited  or  implied  in  such  indres  or  one  of  them>  and  entailing 
of  the  exercise  of  certain  powers  in  the  sd  indre  of  settlemt  »"^'*??«» 

^  comprising 

contd,  the  hereds  of  freehd  tenure  hby  settled  now  stand  freeholds 
limd  [subjt  to  the  chges  and  incumbces  hinafter  mentd,  as  "laiT^^' 
affectg  the  same  premes  resply,  and]  subjt  to  the  uses  and 
estes  limd  or  created  by  the  sd  indre  of  settlemt,  or  under 
the  powers  thrin  contd,  wch  preceded  the  este  in  tail  male 

thby  limd  to  the  sd  ,  and  wch  are  now  subsistg  or 

capable  of  takg  effect,  and  to  the  powers  annexed  to  such 
precedg  estes.  To  the  use,  here  set  out  Umitons  of  disentailg 


574  SETTLEMENTS  (rEAL). 

deed,  and  the  hereds  of  copyhd  tenure  hby  settled  dow  stand 
settled  [subjt  to  the  chges  and  incumbces  hinafter  mentd  as 
affectg  the  same  resply]  upon  trusts  and  subjt  to  powers  and 
proYons  correspondg  with  the  uses,  trusts,  powers,  and 
provons  to  wch  the  sd  freehd  premes  are  subjt;  And  whas 
the  legal  este  of  the  sd  copyhd  hereds  is  now  vested  in  the 
sd  K.  and  L.,  the  psnt  trees  of  the  sd  indre  of  settlemt. 

Short  vin.  And  whas  the  leasehd  hereds  specified  in  the 

tiSe  to^      schdle  hto  are  vested  in  the  sd  M.  and  N.,  the  trees  of  the 
leasehoidB   strict  settlemt,  for  the  respive  residues  of  the  sevl  terms 
settlement,  granted  by  the  sevl  leases  specified  in  such  schdle,  subjt  to 
the  rents,  covts,  and  condons  reserved  by  and  contd  in  such 
respive  leases  [and  subjt  to  the  sevl  chges  or  incumbces 
hinafter  mentd  as  a£fectg  the  same  hereds,  or  some  pt  or  pts 
thof  respl}'],  upon,  and  subjt  to  trusts,  powers,  and  provons 
correspondg  as  nearly  as  the  nabire  of  the  ppty  admits  with 
the  uses,  trusts,  powers,  and  provons  to,  upon,  and  subjt  to 
wch  the  sd  freehd  hereds  stood  limd  and  settled  under  or  by 
virtue  of  the  sd  indre  of  settlemt,  immedly  before  the  exon 
of  the  sd  indre  of,  &c.,  the  disentailg  assurce,  and  wch  pre- 
ceded the  este  in  tail  [male]  by  the  sd  settlemt  limd  to  the 
sd  B.,  and  subjt  thto  in  trust  for  the  sd  B.  absolutely. 
State  of  IX.  And  whas  there  have  been  issue  of  the  marre  of  the 

"'  ^'       sd  A.  and  B. chn  only,  viz.,  the  sd ,  the  eldest 

son,  and  younger  chn,  of  whom  have  attained 

their  respive  ages  of  twenty- one  yrs,  and  the  remaing 

are  stiQ  infants  and  unmarried. 

Short  X.  And  whas  divers  sales  and  exchanges  [and  partons]  of 

JJJJI^*^'    portions  of  the  freehd,  copyhd,  and  leasehd  estes  and  hereds, 

deaiinga      and  enfranchisemts  of  copyhd  tenemts  holden  of  the  sevl 

settled       manors  origUy  comprd  in  or  wch  have  since  become  subjt  to 

property,     ^j^  ^jggg  g^d  trusts  of  the  sd  indre  of  settlemt,  and  enclosures 

of  common  and  waste  lands,  have  from  time  to  time  taken 

place  since  the  date  of  the  sd  indre  of  settlemt  under  the 

powers  thrin  contd,  or  under  statutory  powers  or  authorities 

by  means  whof  divers  portions  of  the  hereds  origUy  comprd 

in,  or  wch  have  since  become  subjt  to  the  uses  and  trusts  of 
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the  sd'  indre  of  settlemt  have  been  disposed  of  or  parted 
with ;  and  divers  pchases  of  hereds  and  enfranchisemts  of 
copyhd  hereds  comprd  in  the  sd  settlemt  and  investmts 
have  from  time  to  time  been  made  with  capital  moys  reced 
upon  such  sales,  exchanges  [partous],  and  enfranchisemts  or 
orwise  arisg  under  the  sd  settlemt  or  under  statutory  powers, 
And  the  hereds  pchased  or  reced  in  exchange  [or  on 
parton],  or  allotted  on  enclosures,  and  the  stocks,  funds, 
and  sees  so  pchased,  and  wch  resply  remain  undisposed 
of,  are  specified  in  the  second  schdle  Iito,  and  the  same 
resply  became,  and  were  immedly  before  the  exon  of  the 
indre  next  hinafter  recited,  disentaUg  assurce,  subjt  to 
such  of  the  uses  and  trusts  limd  and  decld  by  the  sd  indre 
of  settlemt,  or  in  the  exercise  of  the  powers  thof,  as  were 
applicable  thto,  regard  being  had  to  the  nature^  thof  resply  : 
And  whas  the  legal  este  of  such  of  the  last-mentd  hereds  as 
are  of  copyhd  or  leasehd  tenure  is  now  vested  in  the  sd  X. 
and  Y.,  the  psnt  trees  of  the  sd  indre  of  settlemt,  And  the 
sd  stocks,  funds,  and  sees  are  now  standg  in  the  names  or 
under  the  legal  control  of  the  sd  X.  and  Y. 


CLAUSES. 


I.  To  SUCH  USES,  upon  such  trusts,  and  subjt  to  such  Limitatioii 
powers  and  provons  as  the  sd,  father,  and,  «on,  shall  from  ^  J^?J_ 
time  to  time  by  any  deed  or  deeds,  revocable  or  irrevocable,  ment  of 
jtly  appt :    And  in  default  of,  and   subjt   to    any  such  ^^^^ " 
apptmt,  etc. 

n.  To  THE  USE  of  the  sd,  trees,  their  exs,  ads,  and  assns,  limitation 

for  the  term  of  yrs,  to  commce  from ,  witht  im-  ®'  *  *•""' 

peachmt  of  waste,  upon  the  trusts,  and  subjt  to  the  powers 
and  provons  hinafter  decld  and  contd  concemg  the  same,  and 
from  and  after  the  expiron  or  determinon  of  the  sd  term, 
and  in  the  meantime  subjt  thto,  and  to  the  trusts  thof,  To 
THE  USB,  &c.,  or  for  brevity,  "To  the  use  of  the  sd,  trees, 
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Limitation 
of  a  life 
estate. 


for  the  term  of 


yrs  from 


witht  impeachmt  of 


waste,  upon  the  trusts  hinafter  decld,  and  subjt  thto,  To 

THE  USB,  &c.*' 

m.  To  THE  USE  of  (a)  the  sd and  his  assns  during 

his  life  [witht  impeachmt  of  waste  (6)]  (c),  and  from  and 
after  his  dece,  To  the  use,  &c. 


Proyision 
aa  to 
mines. 


(a)  If  the  legal  estate  ia  in  the  trustees,  say,  **  In  Trust  for." 

B«Btriction      rp^  if  desired,  add,  here,  "  other  than  wilful  or  permissive  waste 
as  to  wastOs 

in  pullg  down   houses,  or  bldgs,  or  sufferg  the   some  to 

go  to  decay,  and  except  waste  in  cuttg  timber  planted  or 
left  standg  for  omamt  or  shelter,  or  any  timber,  or  timber- 
like trees,  orwise  than  in  a  due  and  pper  course  of  manage- 
mt  [and  with  the  consent  in  writg  of  the  sd,  trees,  or  the 
survors  or  survor  of  them,  or  other  the  trees  or  tree  for  the 
time  being  of  these  psnts,  wch  consent  it  shall  be  wholly  in 
the  discron  of  the  sd  trees  or  tree  to  give  or  withhold 
witht  incurrg  any  responsibility  in  that  behalf]."  in  the  subse- 
quent limitations  without  impeachment  of  waste,  add,  "  save  as  afsd." 
For  a  mining  estate  the  following  may  be  added  if  so  intended  :  **  and 

SO  that  he  and  they  shall  have  full  liberty  to  work,  get,  and 
dispose  of  all  or  any  of  the  mines  and  minis  hby  settled, 
and  to  exercise  and  use  all  such  powers,  rights,  and  means 
for  that  ppose  as  might  be  conferred  on  a  lessee  of  the  sd 
mines  and  minis." 

Where  there  are  several  life  estates  they  may  be  declared  to  be  without 
impeachment  of  waste  by  a  separate  clause. 

As  to  the  law  of  waste,  see  3  Day.  Piec.,  pp.  279  et  seg.;  Yaizey  on 
Settlements,  ch.  xi. ;  Tudor's  Lead.  Cas.  Conv.,  Notes  to  Lewis  Bowles* 
Case ;  The  Judicature  Act,  1873,  s.  25  (3),  as  to  equitable  waste ;  the 
Settled  Land  Act,  1882,  s.  35,  enabling  a  tenant  for  life  impeachable  for 
waste  in  respect  of  timber  with  the  consent  of  the  trustees  or  the  Court  to 
cut  and  sell  timber  ripe  and  fit  for  cutting,  and  to  retain  one-fourth  of  the 
proceeds  as  rents  and  profits,  the  other  three-fourths  being  set  aside  as 
capital  CRe  LUwellin,  37  Ch.  D.  317)  ;  s.  11  of  the  same  Act  directing  that 
where  the  tenant  for  life  is  impeachable  for  waste  three-fourths,  and  where 
he  is  not  one-fourth,  of  the  rent  reserved  in  a  mining  lease  shall,  unless  a 
contrary  intention  is  expressed  in  the  settlement,  be  set  aside  as  capital 
(see  Re  Duke  of  XetocoMtle,  24  Ch.  D.  129)  ;  and  s.  28  of  the  same  Act,  as  to 
the  maintenance  and  repair  of  improvements  executed  under  the  Act.  As 
to  permissive  waste,  see  Re  CartwrigM,  41  Ch.  D.  532. 

(r)  Where  the  powers  annexed  to  the  life  estate  in  a  prior  settlement  are 


Law  of 
waste. 
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IV.  To  THE  USE  of  (e)  the  sd and  her  assns,  during  Iji^tation 

her  life  for  her  septe  use  [witht  impeachmt  of  waste  (/)]  but  estate  to 
so  nevs  that  during  the  sd  intd,  or,  "her  psnt  [or  anyJJJ^J^ 
future]  "  coverture  she  shall  not  have  power  to  dispose  of  or  without 
chge  the  rents  and  profits   of  the  sd  premes   by  way  of  ^^'*(3^" 
anticipon,  and  from  and  after  her  dece.  To  the  use  of,  &c. 

V.  To  THE  use  of  the  sd,  trees,  their  exs,  ads,  and  assns,  I^oi^te- 
during  the  life  of  the  sd  K.,  [witht  impeachmt  of  waste.]  mloAbie  on 
Upon  trust  that  Ifor  a  tenant  for  life  in  remr  say,  if  at  the  q*^™^^ 
time  of  this  psnt  trust  takg  effect  in  posson  the  sd  K.  shall  tion. 

not  be  or  have  been  bkpt,  and  shall  not  have  alienated  or  Ja^i^lloM 
chged  or  affected  to  alienate  or  chge  the  life  este  hby  given  interest  in 
to  him  in  the  sd  hereds  and  premes  hby  settled,  and  if  no  ^^\^^^  ^^ 
other  event  shall  have  happened  whby  such  life  este  or  any 
pt  thof  wd,  if  belonging  absolutely  to  him,  have  become 
vested  in  or  chged  in  favour  of  some  other  pson  or  psons] 
the  sd,  trees,  or  the  survor  of  them,  shall  allow  the  sd  K.  to 
enter  into  and  remain  in  the  posson  or  rect  of  the  rents  and 
profits  of  the  sd  premes  [includg  the  produce  of  timber  and 
minis],  during  his  life  or  until  he  shall  become  bkpt,  or 
alienate  or  chge  or  affect  to  alienate  or  chge  his  sd  life  este 
in  the  sd  premes,  or  some  pt  thof,  or  until  some  other  event 
shall  happen  whby  such  life  este  or  some  pt  thof  wd,  if 

to  be  kept  on  foot,  insert  here,  "  In  restoron  and  by  wa}^  of  con- 

firmon  of  the  life  este  of  the  sd ,  limd  to  liim  by  the  sd 

indre  of  settlemt  of  the day  of ."     As  to  keeping  alive 

the  old  powers,  see  i7|/ra,  p.  658,  note. 

(d)  As  to    the    employment,  notwithstanding    the    Married  Women's  As  to 
Property  Act,  1882,  of  the  words  **  for  her  septe   use,"  and  as  to  estates 
imposing  a  restraint  on  anticipation  daring  coverture,  see  p.  452,  note.  ^*]^   j 
The  practice  before  the  Act  in  giving  a  life  estate  in  land,  or  a  rent-charge  women, 
to  a  married  woman  daring  the  coverture,  was  to  limit  it  to  trustees  in  trast 
for  her  separate  use,  so  as  to  exclude  the  husband  from  taking  the  legal 
estate,  but  this  is  now  unnecessary,  and  a  legal  life  estate  or  rent-charge 
may  be  limited  to  a  married  woman  (for  her  separate  use)  without  trustees 
in  the  some  way  as  to  a  man. 

(«)  If  the  legal  estate  is  in  the  trustees,  say,  *'  In  TRUST  for." 
C/)  See  note  (&)  on  last  page. 
(j)  See  pp.  455,  456,  notes. 
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Diseretion- 
ftry  trust 
for  Appli- 
cation  of 
income 
after  bank- 
ropicjfftc, 
of  tenant 
for  life  for 
the  benefit 
of  bim  and 
hb  familj 

(0. 


belonging  absolute!}'  to  hiniy  become  vested  in  or  chged  iu 
favour  of  some  other  pson  or  psons  (a) ;  Provd  always,  and 
it  is  hby  agrd  that  in  the  event  of  the  [failure  or]  determinon 
of  the  sd  life  este  of  the  sd  K.,  under  the  trusts  lastly 
hinbfe  contd,  all  the  powers  annexed  thto  shall  cease  to  be 
exercisable  by  him  after  [or,  shall  continue  to  be  exercisable 
by  him  notwgj  such  [failure  or]  determinon  [other  than  and 
except,  specify  any  power  to  be  excepted]  (6). 

VI.  And  it  is  hbt  agrd  and  decld  that  the  sd  trees  or 
tree  shall,  after  the  [failure  or]  determinon  during  the  life- 
time of  the  sd  K.  of  his  sd  life  este,  [but  witht  prejudice  to 
the  uses  or  estes  hby  limd  or  to  be  limd  by  virtue  of  the 
powers  hrin  contd,  havg  priority  to  the  este  hby  limd  to  the 
sd,  trees,  during  the  life  of  the  sd  K.,]  enter  into  the  posson 
or  rect  of  the  rents  and  profits  of  the  hereds  hby  settled, 
and  shall  during  the  remr  of  the  life  of  the  sd  K.  continue 


ProTiBion 
as  to  wa^ke 
bytmstees. 


As  to  pre« 
eervation 
of  poirers 
after 
forfeiture. 


Aato 
Settled 
Land  Act 


(a)  If  the  estate  of  the  trustees  is  "  without  impeachmeDt  of  waste,"  the 
following  proviso  may  be  inserted  here  : — 

"  Provd  always  that  the  exemption  from  impeachmt  for 
waste  hby  conferred  on  the  sd  trees  or  tree  in  respt  of  the  use 
or  este  so  limd  to  them  as  afsd  during  the  life  of  the  sd  K.,  is 
so  conferred  on  the  sd  trees  for  their  proton,  but  the  same 
shall  not  authorise  or  entle  the  sd  K.  or  any  other  pson 
beneficially  entled  under  such  use  or  este  to  require  the  sd 
trees  to  cut  timber  or  commit  any  other  act  of  waste  for  the 
benefit  of  the  sd  K.,  or  such  other  pson  as  afsd,  in  any  case 
in  wch  the  sd  trees  shall  not  in  their  discron  think  pper  so 
to  do  :  And  Pbovd,  &c." 

(A)  The  question  whether  any  and  what  powers  annexed  to  the  life  estate 
should  be  preserved  in  this  case  must  of  coarse  depend  on  the  circamatanoea 
of  each  case.  The  powers  of  the  tenant  for  life  under  the  Settled  Land  Act 
would  of  counsc  cease  after  the  forfeiture  of  his  estate  ;  and  the  statutory 
powers  would  be  suspended  during  the  discretionary  trust  in  the  next  form, 

see  next  note. 

(r)  See  aiUe^  pp.  455,  456,  notes.  The  parties  for  whose  benefit  this  dis- 
cretionary trust  is  declared  will  not  together  constitute  the  tenant  for  life 
under  the  Settled  Land  Act,  and  on  its  coming  into  operation  the  statntory 
powers  will  cease  to  be  exercisable  Qlle  Atkinsotg,  31  Ch.  D.  577); 
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in  such  posson  or  rect,  and  manage  or  superintend  the 
managemt  of  the  same  premes  with  the  same  powers  in  that 
behalf  as  if  they  or  he  were  in  such  posson  or  rect  during 
the  minority  of  an  infant  tenant  in  tail  [male],  [and  shall 
keep  up  and  maintain  the  mansion  house,  grounds,  and 

park  at in  a  pper  state  for  occupon],  and  shall  out  of  the 

rents  and  profits  of  the  sd  premes  [includg  the  produce 
of  timber  and  minis],  pay  the  expses  incurred  in  such 
managemt  [and  keepg  up],  or  orwise  in  respt  of  the  premes, 
and  any  annual  sums  and  the  intt  on  any  ppal  sum  chged 
on  the  same  premes  or  any  pt  thof,  and  shall  during  the 
remr  of  the  life  of  the  sd  K.,  or  such  shorter  period  or 
periods,  either  continuous  or  discontinuous,  as  the  sd  trees 
or  tree  shall  in  their  or  his  absolute  discron  think  fit,  [dele- 
gate either  exply  or  by  implicon,  witht  being  responsible  for 
loss,  and  upon  such  terms  as  they  or  he  shall  think  fit,  all 
or  any  of  the  powers  of  managemt  lastly  hinbfe  contd  to  and] 
pay  all  or  any  pt  of  the  net  rents  and  profits  of  the  sd 
premes,  after  makg  the  paymts  hinbfe  directed,  unto  or 
apply  the  same  for  the  maintce  or  psonal  support  or  benefit 
of  all  or  any  one  or  more  to  the  exclusion  of  the  others  or 
other  of  the  followg  psous,  namely,  the  sd  K.  and  his  wife, 
if  any,  and  his  chn  or  remoter  issue  for  the  time  being  in 
existce  [whether  by  his  now  intd  or  any  after  taken  wife, 
and]  whether  minors  or  adults,  and  the  other  psons  for  the 
time  being  intted  in  remr  whether  absolutely,  contingently, 
or  orwise  in  the  premes  hby  settled,  in  such  mner  as  the  sd 
trees  or  tree  shall  in  their  or  his  absolute  discron  think 
pper,  and  shall  during  such  period  and  at  such  discron  as 
afsd,  permit  all  or  any  of  such  psons  psonally  to  occupy  all 
or  any  of  the  sd  premes,  and,  subjt  to  the  discronary  trust 
or  power  lastl}"^  hinbfe  contd,  shall  pay  or  apply  the  surplus 
of  the  sd  rents  and  profits  to  the  pson  or  psons  or  for  the 
pposes  to  or  upon  wch  the  net  rents  and  profits  of  the  sd 
premes  hby  settled  wd  be  payable  or  applicable  if  the  sd  K. 
were  dead,  or  shall  permit  the  sd  premes  to  be  occupied  or 
enjoyed  by  such  pson  or  psons. 

r  p  2 
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Tniitof         VII.  And  it  is  hby  agbd  and  decld,  that  after  the  [failure 
after  bank-  or]  detenulnon  during  the  life  of  sd  K.  of  his  sd  life  estc, 
ruptcy.&c,  ^g  8^1  trees  or  tree  shall  during  the  remr  of  his  life  [but 
for  life       witht  prejudice  to  the  uses  or  estes  hby  limd  or  to  be  limd 
J'^nodb^^y  virtue  of  the  powers  hrin  contd,  havg  priority  to  the 
crettonarr   este  hby  limd  to  the  sd,  trees,  during  the  life  of  the  sd  K.J 
favour* (a)!  P*^y  <>r  ^PP^J  *^^  ^^^  rents  and  profits  of  the  sd  hereds  and 
premes  to  the  pson  or  psons  or  for  the  pposes  to  or  for  wch 
the  same  wd  be  payable  or  applicable  if  the  sd  K.  were 
dead,  or  shall  permit  such  pson  or  psons  to  occupy  and 
enjoy  the  sd  premes. 
General  viii.  Provd  ALWAYS,  and  it  is  hby  agrd  that  if  any  pson 

tei^ning'  ^^Y  T^^^e  tenant  for  life  of  the  sd  premes  hby  settled,  shall 
tenancies  become  bkpt  or  assign  or  chge  his  life  estate  in  all  or  any 
on  bank,  pt  of  the  sd  premes  or  any  pt  of  such  life  este  or  affect  so  to 
k^^b)  *'^'  ^^  ^^  ^^y  other  event  shall  happen  whby  if  such  life  este 
belonged  to  him  absolutely  he  wd  be  wholly  or  partially 
deprived  of  the  psonal  enjoymt  thof,  then,  if  the  life  este  is 
not  to  be  protected,  say,  "  such  pson  shall  during  the  remr 
of  his  life,  but  witht  prejudice  to  the  uses,  estes,  or  powers 
precedg  or  over-ridg  his  life  este,  and  the  uses  and  estes 
limd  or  created  in  exercise  of  such  powers,  stand  seised  of 
all  the  sd  premes  hby  settled  in  trust  for  the  pson  or  psons 
who  wd  for  the  time  being  be  entled  thto,  if  he  were  dead, 
and  in  such  case  all  powers  annexed  to  his  life  estate  shall 
cease  to  be  exercisable  ;  "  if  the  life  este  is  to  be  protected,  say, 
*'  the  beneficial  right  of  such  pson  to  the  posson  or  rect  of 
the  rents  and  profits  of  all  the  sd  premes  hby  settled  during 
liis  life  shall  cease  and  determine  as  if  he  were  dead,  but 
the  legal  este  in  the  sd  premes  shall  remain  subsistg  in  him 
during  the  remr  of  his  life  as  a  bai*e  legal  este,  witht  preju- 
dice nevs  to  the  future  exercise  of  the  powers  hby  given  to 
him  as  such  tenant  for  life  [other  than  and  except,  specify 


(a)  See  p.  458,  note. 

(K)  See  p.  455,  note.  This  form  is  adapted  to  legal  tenancies  for  life ; 
but  it  is  generally  better  in  such  a  case  to  vest  the  legal  estate  in  the 
trustees. 
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any  powers  to  be  excepted,']  and  the  sd  trees  or  tree  Bhall 
take  possoQ  or  enter  into  the  rect  of  the  rents  and  profits  of 
the  sd  premes  hby  settled,  and  shall  during  the  remr  of  the 
]ife  of  the  pson  whose  beneficial  enjoymt  of  the  sd  premes 
shall  have  ceased  as  afsd,  continue  in  such  posson  or  rect, 
and  manage,  &c.,  contintie  as  inform  vi.,  mutatis  mutandis, 

IX.  To  THE  USK  that  the  sd,  son,  and  his  assns,  shall  Limiution 
during  the  jt  lives  of  himself  and  the  sd,  father,  rece  the  rent-charge 
3Tly  rent-chge  of  £ to  commce  from  the day  of***  sondur. 

^  ^.  .  ing  joint 

[the  sd  intd  marre],  and  to  be  chged  upon  and  issug  live*  of 

out  of  all  the  sd  hereds  and  premes  hby  settled,  and  to  be  fath«  (cT 
considered  as  accruing  from  day  to  day,  but  to  be  payable 


(<;)  The  Conv.  Act.  1881,  8.  44,  confers  on  a  person  entitled  to  receive  an  Powers  to 
annual  sum,  payable  half -yearly  or  otherwise,  out  of  any  land  or  the  rents  secure  a 
and  profits  thereof,  the  following  remedies  for  the  recovery  thereof  as  far  as  rent-chaige 
each  remedies  might  have  been  conferred  "  by  the  instrument  under  which  ^^^^  ™ 
the  annual  sum  arises,  but  not  further,"  unless  a  contrary  intention  is  ex-  i  ooi'     ^  ' 
pressed  in,  and  subject  to  the  terms  and  provisions  of  "  that  instrument ; " 
and  the  enactment  only  applies  where  *'  that  instrument "  came  into  opera- 
tion after  1881 ;  namely,  1.  the  usual  power  of  distress  after  twenty-one 
days  ;  2.  the  usual  power  of  entry  and  receipt  of  the  rents  and  profits  after 
forty  days  ;  and  3.  in  the  like  case  a  power  to  demise  the  land,  or  any  part 
thereof,  to  a  trustee  or  trustees  for  a  term,  upon  the  usual  trusts  for  raising 
the  same,  and  all  arrears  and  costs. 

These  remedies  in  all  cases  to  which  they  apply  appear  to  be  amply 
sufficient,  and  to  render  the  insertion  of  express  powers  for  the  like 
purposes  quite  unnecessary.  In  a  settlement  or  will  creating  rent-chargesi 
these  powers  may  therefore  be  omitted  ;  but  where  the  rent-charge  is  ap- 
pointed under  a  power  conferred  by  a  prior  instrument,  it  is  necessary  to 
consider  whether  the  rent-charge  "  arises  "  under  the  instrument  creating 
the  power,  or  the  instrument  appointing  it.  If  it  is  to  be  considered  as 
arising  under  the  instrument  creating  the  power,  and  that  instrument 
was  before  1882,  the  Act  would  not  apply ;  express  powers  should,  there- 
fore, in  that  case,  to  prevent  question,  be  inserted  in  the  appointment,  su 
far  as  the  appointor  has  power  to  give  them.  And  in  case  the  rent-charge 
should  be  considered  as  **  arising  under  '^  the  appointment,  a  power  of  ap- 
pointing a  rent-charge  in  a  future  settlement  or  will  should,  to  prevent 
question,  expressly  authorise  the  donee  to  give  the  statutory  powers,  in 
order  that  they  may  be  implied  under  the  Act. 

The  forms  of  express  powers  are  here  retained,  as  they  will  still  be  re- 
quired in  appointments  of  rent-charges  under  powers  created  prior  to  1882  ; 
and  also  possibly  in  the  case  of  property  abroad. 

As  to  the  remedy  by  distress  for  a  rent-charge  under  4  Geo.  2,  c.  28,  s.  5, 
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quarterly,  witht  any  dedon  [except  for  succession  duty]  oii« 
Ac,  specify  dayi,  or"  on  the  usual  quarter  days/*  the  first 

of  such  paymts  to  be  made  on  the day  of next  [at 

the  end  of  three  calr  months  after  the  sd  intd  marre],  if  the 
sd  son  shall  then  be  livg:  And  subjt  and  chged  as  afsd,  to 

THE   USE,  &C. 

^u^^**  X.  To  THE  USE  that  the  sd,  tcife,  and  her  assns  shall 
rent-charge  during  her  life  [the  sd  wife,  shall  during  the  jt  lives  of  the 
with^at      ®^'  hiisbd  and  «*(/>,]  rece  for  her  septe  use  [by  way  of  pin- 

anUcipa-     money]  the  yrly  rent-chge  of  £ ,  commcg  from  the  sd 

y^iion  ^^^^  marre  [the  yrly  rent-chge  foUowg,  that  is  to  say,  so 
for  pin-      long  as  the  sd,  hushd^s  father,  shall  be  livg,  the  yrly  sum  of 

money  {«).  ^ commcg  from  the  sd  intd  marre,  and  after  his  death 

the  yrly  sura  of  £ ]  to  be  chged  upon  and  issng  out  of 

all  the  sd  hereds  and  premes  hby  settled,  and  to  be  con- 
sidered as  accrug  from  day  to  day,  but  to  be  payable 
quarterly,  witht  any  dedon  [except  for  succession  duty]  on, 
&c.,  specify  days,  <yi\  **  on  the  usual  quarter  days,"  the  first 
of  such  paymts  to  be  made  on  such  of  the  sd  days  as  shall 
happen  next  after  the  sd  intd  marre,  but  so  that  [during 
coverture  (&)],  she  shall  not  have  power  to  anticipate  such 
rent-chge  :  And  subjt  and  chged  as  afsd,  to  the  use,  &c. 
Tmstto         XI.  Upon   trust   that  the  sd,   trees,  and  the  survor  of 

raise  and 

pay  an        them,  shall  during  the  life  of  the  sd ,  or,  "  during  the 

*l«tt^e  J*  ^^^^^  ^^  ^^  ^^»  husbd,  and,  wife,*'  by  and  out  of  the  rents 
legal  estate  and  profits  of  the  same  premes,  or  by  the  sale  of  timber 

see  Dodds  v.  Thompson,  L.  R.  1  C.  P.  133.    As  to  the  power  of  the  Court  to 
sell  for  raising  the  arrears  of  a  rent-charge,  see  ITall  v.  Hurt,  2  J.  Ik  H.  76 ; 
Horton  v.  ITall,  17  Eq.  437. 
As  to  mode     (a)  The  practice  hitherto  has  been  to  secure  the  wife's  pin-money  during 
of  securing  the  joint  lives  bj  limiting  a  term  to  trastees  upon  trusts  for  the  raising  and 
wife's  pin-   payment  thereof ;  but  the  effect  of  the  Married  Women's  Property  Act, 
money.         1882,  is  to  render  this  machinery  altogether  unnecessary,  and  the  proper 
course  in  future  will  be  to  limit  the  rent-charge  direct  to  the  wife  for  her 
separate  use,  who  will  be  entitled  to  it,  subject  to  the  restraint  on  anticipa- 
tion, and  to  exercise  the  statutory  remedies  for  the  recovery  of  it,  as  %feme 
sole  ;  see  p.  462,  note  ;  last  page,  note  (e). 

(V)  If  the  rent-charge  is  only  payable  daring  the  joint  lives  of  the  husband 
and  wife,  the  words  in  this  bracket  will  of  course  be  omitted. 
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I 

or  minis,   or    by  mtge   of  the   same  premes,   or  any  of"*"**™«" 
them,   or  by  all   or   any   of  the    means    afsd,   raise    the  varuttion 

yrly  sum  of  £ ,  commencg  from  the day  of ^licn  the 

[the  sd  intd  marre],  to  be  considered  as  accrug  from  day  to  Jo  be^iiid 
day,  but  to  be  payable  quarterly,  witht  any  dedon  on,  &c.,  **IT^^® 
specify  days,  or,  ''  on  the  usual  quarter  days,"  the  first  of  anticipa- 

such  paymts  to  be  made  on  the day  of next  [at  **®°' 

the  end  of  three  calr  months  after  the  sd  intd  marre],  and 

shall  pay  the  same  yrly  sum  to  the  sd ,  and  his  assns, 

or,  "  to  the  sd  wife  for  her  septe  use  [by  way  of  pin-moy], 
and  so  that  [during  coverture  (c)]  she  shall  not  have  power 
to  anticipate  the  same,"  And  subjt  to  the  paj'mt  of  the  sd 
anny,  Upon  trust,  &c. 

xn.  To  the  use  that  if  the  sd,  ivife,  shall  survive  the  sd  Limitation 
husbd,  the  sd  wife,  and  her  assns,  shall  thenceforth  during  nnt-^cha^ 
her  life  rece  for  her  septe  use  the  yrly  rent-chge  [followg,  *<>  ^e« 
that  is  to  say,  if  and  so  long  as  the  sd,  huslxVs  father,  shall  3^*'^he 

be  livg,  the  yrly  rent-chge  of  £ ,  and  from  and  after  his  rent-chargo 

death  the  yrly  rent-chge]  of  £ ,  to  be  in  full  for  her  Increased 

jointure,  and  in  bar  of  all  dower  and  freebench,  and  to  be  J^^^rthe 
chged  upon,  and  issug  out  of  all  the  sd  hereds  and  premes  the  hos- 
hby  settled,  (yr,  as  the  case  may  he,  and  to  be  considered  as  ^^^  /  jx 
accrug  from  day  to  day,  but  to  be  payable  by  four  equal 
quarterly  paymts,  witht  any  dedon  [except  succession  duty] 

the  first  of  such  paymts  [as  to  the  sd  rent-chge  of  £ ] 

to  be  made  at  the  end  of  three  calr  months  after  the  death 

of  the  sd,  husbd,  [if  the  sd,  wife,  and  also  the  sd  husbd's 

father,  shall  then  be  livg,  and  as  to  the  sd  rent-chge  of 

£ ,  to  be  made  at  the  end  of  three  calr  months  after  the 

death  of  the  survor  of  the  sd,  husbd,  and,  husbd's  father^,  if 
the  sd,  wife,  shall  then  be  livg,  Provd  that  the  sd,  iiife, 
shall  not  during  her  sd  intd  coverture  have  power  to  dispose 
of  or  chge  such  rent-chge  [respive  rent-chges]  by  anticipon, 
And  subjt  and  chged  as  afsd,  To  the  use,  &c. 


(e)  Bee  note  (J),  laat  page.  (rf)  See  p.  681,  note  (<?). 
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Vow&r  of  xnj^  ^j^p  j,^  jjjg  FURTHER  USE  that  if  the  sd  3Tly  rent- 
secorereni-  chge  [any  of  the  sd  yrlj  rent-chges  hinbie  limd,  and  wch 
charge.  ghall  take  effect,]  or  any  pt  thof,  shall  at  any  time  be  unpd 
for  aeveiai  for  twenty- one  days  after  any  of  the  times  hby  appted  for 
t^^    ,  ,  the  pa^'mt  thof,  then  and  so  often  it  shall  be  lawful  for  the 

chaiges  (a).  *^  •'  , 

sd and  his  assns  [the  pson  or  psons  entled  to  the  same 

rent-chge]  to  enter  into  and  distrain  upon  the  sd  premes 
hinbfe  chged  thwith,  or  any  pt  thof,  and  to  dispose  accdg  to 
law  of  the  distress  or  distresses  then  and  there  found,  to  the 
intent  that  thby  or  orwise  the  sd  rent-chge  so  in  arrear,  and 
all  costs  and  expses  occasioned  by  the  non-paymt  thof,  may 
be  fully  pd  and  satisfied. 
Power  of        XIV.  And  TO  THE  FURTHER  USE  that  if  the  sd  reut-chge 

cntiy  to  " 

neciue  [any  such  rent-chge  wch  shall  take  effect]  or  any  pt  thof, 
^^J"  shall  at  any  time  be  unpd  for  forty  days  after  any  of  the 

Variations  times  hinbfe  appted  for  the  paymt  thof,  then  and  so  often, 
^<*r^'f^^  although  there  shall  not  have  been  any  legal  demand  made 

charges      thof,  it  shall  be  lawful  for  the  sd  or  his  assns  [the 

^^^'  pson  or  psons  entled  to  the  same  rent-chge]  to  enter  into 

and  upon,  and  to  hold  the  sd  premes  hinbfe  chged  thwith, 
or  any  pt  thof,  and  to  rece  the  rents  and  profits  thof  until 
such  rent-chge  and  the  arrears  thof  due  at  the  time  of  such 
entry,  or  afterwards  to  become  due  during  his  or  their  being 
in  posson  of  the  same  premes,  shall  thby  or  orwise  be  fully 
pd  and  satisfied,  togr  with  all  costs  and  expses  occasioned 
by  the  non-pa3*mt  thof,  such  posson,  when  taken,  to  be 
witht  impeachmt  of  waste,  And  subjt  and  chged  as  hinbfe  is 
mentd,  To  the  use,  &c. 
Power  to         XV.  And  TO  THE  FURTHER  USB  that  it  shall  be  lawful  for 

rent-charge  the  sd or  his  assns  [the  pson  or  psons  for  the  tune 

**te^^to'  being  entled  to  such  rent-chge]  at  any  time  after  he  or  they 

trustees      shall  havc  become  entled  to  such  rent-chge  in  posson  bv 

irfot"'"^  deed  to  appt  or  demise  the  sd  premes  chged  thwith  or  an\' 

pt  thof  to  trees  or  a  tree  for  any  term  of  yrs  upon  the  usual 


(a)  See  p.  581,  note. 
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trusts  for  raisg  the  same  togr  with  all  costs  and  expses, 
includg  the  costs  of  the  preparon  and  exon  of  such  deed  of 
demise. 

XVI.  To  THE  USE  that  the  sd  and  his  assns  shall  ^«»« 

giving 

have  all  such  remedies  and  powers  for  recoverg  and  obtaing  powen  for 

paymt  of  the  sd  rent-chge  or  annual  sum  of  £ as  are,  J^!2ELKe 

b}*^  the  44th  section  of  the  Convcg  and  Law  of  Ppty  Act,  by  refer- 
1881,  conferred  on  psons  entled  to  annual  sums  chged  on  ^^te. 
land  in  cases  to  wch  that  enactmt  applies. 

XVII.  To  THE  USE  of  (b)  the  first  and  every  other  son  Limitation 
[daur]  of  the  sd,  hxishd^  [by  the  sd,  wife\y  successively  in  J^^JJJJ^ 
remr  one  after  the  other,  accdg  to  their  respive  seniorities,  wioccs. 
and  the  hrs  male  of  their  respive  bodies,  \pr  for  tail  genl^  SIl*nit£or 
and  the  hrs  of  their  respive  bodies],  and  in  default  of  such  g«acral  (c). 
issue.  To  THE  USE  of  (6),  &c. 

xvni.  To  THE  USE  of  (b)  the  first  and  every  other  son  The  same 
[daur]  of  the  sd,  hiisbd,  [by  the  sd,  wife},  successively  in  JUJ^^fJ,^ 
remr  one  after  the  other  accdg  to  their  respive  seniorities  in  {c), 
tail  male,  [or  for  tail  genl,  in  tail],  with  remr,  To  the  use 
of  (6),  &c. 

XIX.  To  THE  USE  of  (6)  all  the  daurs  of  the  sd,  husbdy  [by  Limitation 
the  sd,  wife,']  and  the  hrs  [male]  of  their  respive  bodies  as  um^^ 
tenants  in  common  in  equal  shares :  And  if  and  so  often  as  *•">*»*•  *p 
there  shall  be  a  failure  of  issue  [male]  of  any  such  daur,  tail  male 
then,  as  well  as  to  her  origl  share  as  to  any  share  or  shares  <>'■  8f"*™^ 

'  o  .7  ^itli  cross 

wch  shall  have  accrued  to  her,  or  to  the  hrs  [male]  of  her  remaindeis 


(ft)  If  the  legal  estate  is  in  the  trustees,  say,  "  in  TRUST  for." 
(r)  By  the  Conv.  Act,  1881,  s.  51,  an  estate  "in  fee  simple**  may  be  Enactment 
limited  in  a  deed  by  those  words  without  the  word  "  heirs,"  and  an  estate  in  in  Conv. 
tail  or  in  tail  male  or  female,  by  those  words,  without  the  words  *'  heirs  of  Act,  1881, 
the  body,*'  or  "  heirs  male,  or  female,  of  the  body."    There  is  some  advan-  f*  ^  ^'™>*" 
tage  in  point  of  bre?ity  in  using  the  statutory  form  instead  of  the  old  form  ^8  estates 
in  limitations  in  tail,  especially  in  a  limitation  to  tenants  in  common  in  tail  ^^^ 
with  cross  remainders.    If  the  statutory  form  of  limitation  is  used  at  all,  it 
shoold  be  ased  throughout  for  uniformity,  and  in  that  case  each  remainder 
should  be  introduced  by  the  words  "  with  remr,"  instead  of  **  and  in 

default  of  such  issue." 
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body,  by  virtue  of  this  present  limon.  To  the  use  of  (a)  the 
others  of  such  daurs  and  the  hrs  [male]  of  their  respive 
bodies,  as  tenants  in  common,  in  equal  shares:  And  if 
there  shall  be  a  failure  of  issue  [male]  of  all  such  daurs  but 
one,  or  if  there  shall  be  but  one  such  daur,  then  as  to  the 
entirety  of  the  same  premes,  To  the  use  of  (a)  such  one  or 
only  daur,  and  the  hrs  [male]  of  her  body,  and  in  default  of 
such  issue,  To  the  use  of  (^),  &c. 
The  same.  xx.  To  THE  USE  of  (a)  all  the  daurs  of  the  sd,  husbd^  [by 
(6).  the  sd,  mfe,"]  as  tenants  in  common  in  tail  [male]  with  cross 

remrs  in  tail  [male]  as  to  their  origl  and  aocrug  shares 
between  such  daurs  as  tenants  in  common,  and  if  there 
shall  be  but  one  such  daur,  then  as  to  the  entirety  of  the 
same  premes.  To  the  use  of  {a)  such  one  daur  in  tail  [male] 
with  remr  To  the  use  of  (a),  &c. 
Limitotion      xxi.  To  THE  USE  of  (a)  all  or  such  one  or  more,  exclu- 

to  iflsno  M      . 

the  parents  sively  of  the  others  or  other  of  the  chn  or  remoter  issue  of 
or  surviTor  ^jj^  g j  jj^^  marre,  such  remoter  issue  to  be  born  and  take 

appoint  (0).  ; 

vested  intts  within  twenty-one  yrs  from  the  death  of  the 
survor  of  the  sd,  husbd,  and,  wife  [or  to  the  use  of  any 
other  pson  or  psons  in  trust  for  such  chn  or  child,  or  issue], 
for  such  estes  or  este,  intts  or  intt,  and  if  more  than  one,  in 
such  shares,  and  subjt  to  such  chges,  powers  of  chging,  and 
other  powers,  provons,  and  limons  over  for  the  benefit  of 
all  or  any  one  or  more  of  such  chn  or  issue,  and  in  such 
mner  as  the  sd,  husbd ^  and,  wifcy  shall  by  any  deed  or  deeds, 
revocable  or  irrevocable,  jtly  appt,  and  in  default  of  and 
subjt  to  any  such  apptmt,  then  as  the  survor  of  them  shall 
in  like  mner,  or  by  will  or  codl,  appt ;  And  in  default  of  and 


(a)  If  the  legal  estate  is  in  the  trustees,  say,  "  In  TRUST  for." 
(V)  See  note  (o)  last  page,  and  the  form  in  the  4th  schedule  to  the  Cony 
Act,  1881. 
P  .  Qs)  In  exercising  this  power  it  must  be  remembered  that,  independently 

acainst  per-  ^^  ^^^  ^^®  against  perpetuities  (which  applies  to  legal  contingent  remainders 
petuitifls.     as  well  as  to  other  limitations.  Re  Frost,  43  Ch.  D.  246),  an  estate  cannot  be 
limited  to  a  child  for  life  with  remainder  to  the  children  of  such  child, 
Whitby  V.  MUdkell,  42  Ch.  D.  404,  affd.  38  W.  R.  337. 
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8ubjt  to  any  apptmt  under  either  of  the  powers  lastly  hinbfe 
COntd,  To  THE  USE  of  (d),  &c. 

xxn.  To  THE  USE  of  (d)  all  the  chn  of  the  sd,  husbd,  [by  Limiution 
the  sd,  wife,'}  their  hrs  and  assns,  ar,  "  in  fee  simple  "  (e),  as  » tenants 
tenants  in  common  in  eqaal  shares  (/) :  And  if  and  so  often  I"  «"»»?>; 
as  any  such  child  being  a  son  shall  die  under  the  age  of  aoemeron 
twenty-one  yrs,  or  being  a  daur  shall  die  under  that  age  and  J^^^^^y. 
witht  hayg  been  married,  then  as  well  as  to  the  origl  share  one,  && 
of  the  child  so  dying  as  to  any  share  or  shares  wch  shall 
have  accrued  to  him  or  her  by  virtue  of  this  psnt  limon,  To 
THE  USE  of  (d)  the  others  of  such  chn,  their  hrs  and  assns, 
or,  **  in  fee  simple,"  as  tenants  in  common  in  equal  shares : 
And  if  all  such  chn  but  one  shall  die,  being  sons  under  the 
age  of  twenty-one  yrs,  or  being  daurs  under  that  age  and 
witht  havg  been  married,  or  if  there  shall  be  but  one  such 
child,  then  as  to  the  entirety  of  the  sd  premes.  To  the  use 
of  (i)  such  one  or  only  child,  his  or  her  hrs  and  assns,  or^ 
'*  in  fee  simple  "  :  And  if  all  such  chn  shall  die,  being  sons 
under  the  age  of  twenty-one  yrs,  or  being  daurs  under  that 
age  and  witht  havg  been  married,  or  if  there  shall  be  no 
such  cliild,  then,  To  the  use  of  (d),  &c. 

xxin.  To  THE  USES,  upon  the  trusts,  and  subjt  to  the  Ultimate 
powers  and  provons  wch  under  or  by  virtue  of  the  sd  indre  {j^^JJJjf  of 
of  settlemt  of,  &c.,  were  subsistg  or  capable  of  takg  effect  former  set- 
in  the  premes  hby  assured  immedly  before  the  exon  of  the 

sd  indre  of  the  day  of ,  the  disentailg  deed,  [and 

were  subsequent  to  the  este  in  tail  [male],  limd  by  the  sd 


(i)  If  the  legal  estate  is  in  the  trustees,  say,  "  In  TRUST  for." 

(<r)  See  p.  685,  note  (r). 

(/)  This  limitation,  being  a  vested  remainder  subject  to  be  divested  on  j^^  ^  Umi. 
death  under  twenty-one,  &c.,  is  to  be  preferred  to  a  limitation  to  such  of  the  tations  over 
children  as  shall  attain  twenty-one,  &c.,  which  is  the  usual  form  in  the  case  on  death 
of  personal  estate,  notwithstanding  that  a  contingent  remainder  in  the  latter  'inder  21, 
form  would  now  be  protected,  by  the  Act  40  &  41  Vict.  c.  33,  from  failure.  ^^^^  *°. 
As  to  contingent  remainders  to  classes,  see  Fettinff  v.  Allen,  12  M.  &  W.  279 ;  remaU?" 
Re  Lechmere  and  Lloyd,  18  Ch.  D.  524  ;  MOeM  v.  Jannt,  24  Ch.  D.  633  ;  and  ders, 
as  to  the  effect  of  the  above  Act,  sec  4  Da  v.  Prec.  pp.  225,  389,  notes  ;  Vaizcy 
on  Settlements,  p.  1164. 
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settlemt  to  the  sd ],  and  so  as  to  confirm  or  restore  the 

same  uses,  trusts,  powers,  and  provons. 
UlUiDftto        XXIV.  To  THE  USE  of  (b)  the  right  hrs  [to  be  ascertained  as 
to  right      regards  the  first  taker  or  takers  under  the  psnt  limon  at  the 
heiii  (a),    expiron  of  the  limons  hinbfe  contd  and  upon  the  psnt  limon 

takg  effect  in  posson]  of  the  sd  A.  [deced]  for  ever. 
Nmi6  xxv.  Pbovd  always,  and  it  is  hby  agrd  and  decld  that 

cUiue.with  every  pson  who  shall  under  the  limons  hinbfe  contd  become 
m"***^"*  entled  as  [legal  or  equitable]  tenant  for  life,  or  tenant  in 
tail  [male  or  in  tail]  by  pchase  to  the  posson  or  rect  of  the 
rents  and  profits  of  the  ^where  there  is  a  limiton  to  tenants 
in  common,  say,  *'  entirety  of  the "]  hereds  hby  settled, 
[other  than  a  married  woman]  shall  within  one  yr  after  he 
[or  she]  shall  so  become  entled  [^uhere  infants  may  become 
entled  in  posson,  add,  '^  or  being  an  infant,  within  one  yr 
after  he  or  she  shall  attain  the  age  of  twenty-one  yrs  "] 
[And  also  that  the  husbd  of  every  female  so  becomg 
entled  [not  being  a  peer  or  the  eldest  or  only  son  of  a  peer] 
shall  within  one  yr  after  such  female  shall  so  become  entled, 
or  marry,  wch  shall  last  happen],  assume  the  surname  of 

,  and  apply  for  a  pper  licence  to  bear  the  arms  of 

[either  alone  or  quarterly  with  his  or  her  own  arms].  And 


As  to  00  See  3  &  4  Will.  4,  c.  106,  s.  4,  as  to  the  mode  of  tracing  the  descent ; 

limitations  and  as  to  limitations  to  right  heirs,  see  8  Dav.  Prec.,  p.  342  ;  and  as  to  the 
to  right  operation  of  the  rule  in  Shelley's  cage,  where  the  limitation  is  to  the  heirs  of 
neira.  ^  tenant  for  life  under  the  prior  limitations,  see  Tudor  L,  C.  Conv.,3rded.y 

p.  589  et  seq.  ;  Challis  on  Real  Property,  p.  123  et  seq, 
(ft)  If  the  legal  estate  is  in  trustees  say,  "  In  TRUST  for." 

As  to  name  (O  ^^^  ^^^  ordinary  form,  see  3  Davidson,  Prec  p.  1142.  Ifarried 
and  arms  women  are  sometimes  excepted,  as  it  is  scarcely  reasonable  that  the  wife's 
clause.  estate  should  be  exposed  to  forfeiture  by  the  refusal  of  the  husband  to 
assume  the  name  and  arms.  The  clause  should  have  regard  to  the  rules  of 
heraldry  not  permitting  the  assumption  of  arms  without  a  licence.  The 
form  in  the  text,  instead  of  shifting  the  legal  estate  from  the  tenant  for  life 
incurring  the  forfeiture,  makes  him  a  trustee  for  the  person  next  entitled, 
which  is  considered  to  be  preferable,  the  gift  over  being,  from  the  nature  of 
the  case,  not  likely  to  take  effect.  As  to  clauses  of  the  frame  of  that  in  the 
text,  see  4  Dav.  Prec,  p.  495,  note.  See,  generally,  Vaizey  on  Settlements, 
1262  et  seq.  For  the  effect  of  a  special  name  and  arms  clause  applying  to 
personalty  settled  by  reference  to  the  land,  see  Me  CornwalliSfZZ  Ch.  D.388. 


CLAUSES.  589 

in  case  such  licence  is  obtained  shall  forthwith  assume  such 
arms  (in  case  he  or  she  shall  not  then  already  use  and  bear 
such  surname  and  arms),  unless  in  either  of  the  sd  cases 
such  pson  shall  be  prevented  from  so  doing  by  death :  And 
if  the  pson  so  entled  as  afsd  [or,  in  the  case  of  a  married 
woman,  her  husbd]  shall  refuse  or  neglect  within  such  yr  to 
assume  such  surname  or  to  apply  for  such  licence  as  afsd, 
or  shall  at  any  time  afterwards  disuse  such  surname  or  shall 
at  any  time  after  obtaing  such  licence  disuse  such  arms, 
Then,  and  in  every  such  case,  immedly  after  the  expiron  of 
such  yr,  or  such  disuser,  if  the  pson  so  entled  as  afsd  shall 
be  a  tenant  for  life,  he  or  she  shall,  during  the  remr  of  the  life 
of  the  pson  so  entled,  but  witht  prejudice  to  the  uses,  estes, 
or  powers,  precedg  or  over-ridg  the  este  of  the  pson  entled 
as  afsd,  and  to  the  uses  and  estes  limd  in  exercise  of  such 
powers,  hold  {d)  the  rents  and  profits  of  the  sd  premes  in  trust 
for  the  pson  or  psons  who  wd  for  the  time  being  be  entled 
to  the  same,  if  the  pson  so  entled  as  afsd  were  dead,  and  so 
that  in  such  case  all  powers  annexed  to  the  este  of  the  pson 
entled  as  afsd  shall  cease  to  be  exercisable  [and  that  any 
apptmt  previously  made  by  such  pson,  being  a  married 
woman,  of  a  rent-chge  [life  or  any  less  intt]  to  her  husbd 
after  her  death  under  the  power  hinafter  contd  shall  be  void, 
and  that  the  enjoymt  of  any  jointure  rentchge  previously 
appted  by  such  pson  [being  a  male]  in  favour  of  his  wife,  or 
of  any  portions  previously  appted  by  such  pson  [whether  a 

(d)  If  the  legal  estate  is  in  the  trustees  of  the  settlement,  say,  *'  Then  Tariation 

and  in  every  such  case,  immedly  after  the  expiron  of  such  ^^  ?^ 
3'r  or  such  disuser,  the  sd,  trees,  their  hrs  and  assns,  shall,  trosteea. 
but  witht  prejudice,  &c.,  as  in  text,  hold  the  rents  and 
profits  of  the  sd  premes  in  trust  for  the  pson  or  psons  who 
wd  for  the  time  being  be  entled  to  the  same  if  the  pson  so 
entled  as  afsd  being  a  tenant  for  life  were  dead,  and  being  a 
tenant  in  tail  [male  or  in  tail]  by  pchase  were  dead,  witht 
havg  had  issue  inheritable  under  such  limon  in  tail  [male  or 
in  tail],  and  so  that  in  such  case  all  powers,  &c.,'*  as  in  text. 
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male  or  female]  in  favour  of  his  or  her  younger  chn,  under 

the  respive  powers  hinafter  contd,  shall  not  be  accelerated], 

and  if  the  pson  so  cntled  as  afsd  shall  be  a  tenant  in  tail 

[male  or  in  tail]  by  pchase,  then  the  este  in  tail  [male  or  in 

tail]  of  such  pson  shall  absolutely  determine,  and  the  hereds 

hby  settled  shall  immedly  devolve  on  the  pson  or  psons  next 

in  remr,  as  if  such  pson  were  dead  witht  havg  had  issue 

inheritable  under  such  limon  in  tail  [male  or  in  tail]. 

Shifting  XXVI.  Pkovd  ai.ways,  and  it  is  hby  agrd  and  decld  that  if 

cIaum        ^^y  pson  hby  made  tenant  for  life  or  tenant  in  tail  [male] 

over  tiie     by  pchase  of  the  hereds  and  premes  hby  settled  shall  under 

su^cLlon   *^®  limons  of  an  indre  dated,  &c.,  or,  "  the  will,  dated,  Ac, 

to  another  of  K.,  deced,"  [or  by  an}'^  other  means  whatsr]  .  become 

Withyaria-  ^c^^^^'y  entled,  or  if  of  full  age  wd  be  actually  entled  to  the 

tiong  (a),    posson  or  rect  of  the  rents  and  profits  or  income  of  the  X. 

este  in  the  coy  of  ,  thby  settled  [devised   in   strict 

settlemt],  or  of  the  hereds  or  other  ppty  wch  may  by  any 
means  have  become  substituted  for  the  sd  X.  este,  or  any  pt 
thof,  or  to  such  posson  or  rect  subjt  only  to  a  term  or  terms 
of  yrs  or  chges  havg  priority  over  or  limd  or  created  under 
the  powers  contd  in  such  indre  [will]  or  conferred  by 
statute  (b)y  then  and  so  often  as  the  same  shall  happen  the 
hereds  and  premes  hby  settled  shall  go  and  remain  to  the 
uses,  upon  the  trusts,  and  subjt  to  the  powera  and  provons 
to,  upon,  and  subjt  to  wch  the  same  hereds  and  premes  wd 


Ab  to  shift-      W  ^  *^  clauses  of  this  nature,  see  Mr.  Butler's  Note,  Co.  Lit  327a  ; 
ing  cUuBea.  3  Dav.  Free.,  p.  368  et  seq, ;  Vaizej,  p.  1262  et  seq. ;  and  see  forms  adapted 
to  various  events,  3  Dav.  Prec.  p.  1145  ^^  teq. ;  4  Dav.  Prec.,  p.  523,  539  rt 
teq.    The  above  form  indicates  the  contingencies  which  usually  have  to  be 
provided  for. 
Variation         C*)  '^^'^  following  is  another  form  to  be  substituted  for  the  above  de- 
fer changes  scription  of  the  X.  estate,  providing  for  its  having  undergone  changes ; 

in  the        ««  The  family  este  of  the  sd ,  meang  thby  the  X.  este 

in  the  coy  of ,  or  the  bulk  thof,  whether  consistg  of  the 

same  premes  as  the  sd  este  now  consists  of,  or  in  any  mner 
altered  in  the  way  of  addon,  diminuon,  substiton,  or  orwise, 
and  whether  free  from  or  subjt  to  incumbces." 
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have  stood  limd  and  settled  by  virtue  of  these  psnts  if  such 

pson  were  dead  witht  issue  [malel :    Provd  always  that  if  P>wi«ion 

fc  — '  as  to  joiD" 

and  so  often  as  the  este  of  any  pson  hby  made  tenant  for  tuna  and 
life  shall  determine  under  the  provon  lastly  hinbfe  contd,  JJ^Jf 
every  jointure,  rent-chge,  portion,  and  sum  for  advcemt  or  Teeied  in 
maintce  of  chn  wch  may  have  been  chged  by  him  or  her  on  <,f ^ortLte 
the  sd  hereds  and  premes  hby  settled,  and  the  powers,  shifting 
remedies,  and  terms  for  securg  the  same,  other  than  and  penon 
except  any  portion  or  portions  wch  may  have  become  abso-  ^*^n« 
lutely  vested  in  his  or  her  child  or  chn,  or  issue,  and  the 
powers,  remedies,  and  terms  for  securg  the   same,  shall 
thenceforth  absolutel}^  cease  and  become  void,  and  so  as  not 
to    be  restored    by  such  reverter   as   hinafter  mentd  (c) : 
Provd  also,  and  it  is  hby  agrd  and  deck!  that  if  by  the  Reverter 
effect  of  the  shiftg  clause  hinbfe  contd  the  ultimate  limon  of 
the  hereds  and  premes  hby  settled  to  the  use  of  the  sd  A.  in 
fe6  simple  wd  but  for  this  psnt  provo  take  effect  in  posson 
or  in  posson  subjt  only  to  a  term  or  terms  of  yrs  or  chges 
limd  or  created  by  these  psnts  or  by  any  exercise  of  the 
powers  hrin  contd  or  conferred  by  statute,  then  and  immedly 
thrupon  the  same   hereds   and   premes   shall  return   and 
remain  to  the  uses  upon  the  trusts  and  subjt  to  the  powers 
and  provons  to,  upon,  and  subjt  to  wch  the  same  wd  have 
stood  limd  if  such  shiftg  clause  had  not  been  inserted  in 
these  psnts  \if  the  shiftg  clause  affects  tenants  for  life,  insert 
here  if  necy,  **  But  witht  prejudice,  nevs,  to  any  jointure,  Clanae 
rent-chge  [portion  or  sum  for  advcemt  or  maintce]  wch  may  j'^J^* 
have  been  chged  thron  by  virtue  of  the  respive  powers  for  ^  po'- 
those  pposes  hinbfe  contd,  in  favour  of  the  widow  [or  any  of  a^Ju^"* 


(<?)  Or,  if  BO  intended,  substitute  for  the  last  clause,  "  but  nevs,  witht  Variattcn 

prejudice  as  to  any  tenant  for  life  whose  este  shall  determine  JJi^'!^' 
under  this  psnt  clause  or  provon  to  any  jointure  or  portion  portiona. 
moys  which  may  have  been  chged  by  him  under  the  respive 
powers  for  those  pposes  hinafter  contd  before  his  este  shall 
§0  determine,  and  to  any  powers  and  remedies  and  terms  of 
yrs  for  securg  such  jointure  and  portion  moys  resply.". 
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iioB  by  the  the  chn  OF  more  remote  issue]  of  any  pson  hby  made  tenant 
dame.        for  life,  and  an}'  powers,  terms  of  yrs  or  remedies  for  securg 

the  same  resply.*'] 

Trusts  of        xxvu.  And  IT  IS  HBT  AGRD  AND  DECLD,  that  the  sd  hereds 

term  to      ^^^  premes  are  hinbfe  limd  to  the  sd,  trees,  their  exs,  ads, 

rent-         and  assns,  for  the  sd  term  of  100  yrs  upon  trust,  that  (6)  if 

"^       and  so  often  as  the  sd  rent-chge  [either  of  the  sd  rent- 

for  seTeiml  cliges],  or  any  pt  thof  [resply],  shall  be  unpd  for  sixty  days 

^^'    ..  after  any  of  the  times  hinbfe  appted  for  the  paj-mt  thof, 

then  the  sd,  trees,  or  the  survor  of  them,  shall  by  and  out 

of  the  rents  and  profits  of  the  sd  premes  or  by  the  sale  of 

timber  or  minis,  or  by  mtge  [or  sale]  of  the  sd  premes,  or 

any  pt  thof,  for  all  or  any  pt  of  the  sd  term,  or  by  all  or  any 

of  the  means  afsd,  raise  and  pay  the  sd  rent-chge  of  £ 

[the  rent-chge  so  in  arrear],  and  all  arrears  thof  then  due, 
or  wch  shall  duiing  their  or  his  continuce  in  posson  accrue 
due,  and  all  costs  and  expses  occasioned  by  the  noii-paymt 
thof,  or  incurred  in  the  exon  of  the  trusts  of  the  sd  term, 
or  orwise  relatg  thto,  and  shall  pay  the  surplus  of  the  moys 
to  be  raised  as  afsd  to  the  pson  or  psons  for  the  time  being 
entled  in  reversion  immedly  expectant  on  the  sd  term  to  the 
premes  thrin  comprd :  [And  (c)  subjt  as  afsd,  shall  permit 
the  rents  and  profits  of  the  same  premes,  or  such  pt  or  pts 
thof  as  shall  not  for  the  time  being  be  wanted  for  the  pposes 
afsd,  to  be  reced  by  the  pson  or  psons  for  the  time  being 
entled  to  the  same  premes  in  reversion  immedly  expectant 
upon  the  sd  term.] 


(a)  This  form  can  in  future  Beldom  be  required  having  regard  to  the 
Cony.  Act,  1881,  s.  44,  except  in  the  case  of  an  appointment  of  a  rent- 
charge  under  a  power  created  by  a  deed  or  will  before  the  Act,  in  which 
case,  if  the  rent-charge  is  to  be  considered  as  "  arising  "  under  the  original 
instrument,  the  Act  does  not  apply  (sub-s.  6),  see  p.  581,  note. 

(6)  The  declaration  usually  inserted  here,  that  the  trustees  shall  permit 
the  reversioner  to  receive  the  rents  till  default  in  payment,  is  omitted,  as 
this  is  sufficiently  provided  for  by  the  clause  at  the  end  of  the  form,  or  by 
clause  XXXIII.,  p.  602. 

(c)  The  words  in  this  bracket  may  be  omitted,  if  clause  xxxiii.,  p.  602, 
is  inserted. 
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XXVIII.  And  it  is  hby  aord  and  decld,  that  the  sd  premes  TruBts  of 
are  hby  limd  to  the  sd,  trees,  their  exs,  ads,  and  assns,  for  reuingpor- 
the  sd  term  of  500  yrs  upon  trust,  if  there  shall  be  any  ^^^ 
younger  child  or  chn  of  the  sd  intd  marre,  meang  thby  any  children, 
child  or  chn,  who,  being  a  son  or  sons,  shall  attain  the  age  ^?^**^ 
of  twenty-one  yrs,  or  being  a  daur  or  daurs,  shall  attain  amoant  to 
that  age  or  marry,  other  than  any  son  or  sons  who  before  5^^JJ^j^„ 
his  or  their  resply  attaing  the  age  of  twenty-one  yrs  shall  the  namber 
become  (d)  entled  [or  any  daur  or  daurs,  who  before  her  or  °^j  whew* 
their  resply  attaing  that  age  or  marrying,  shall   become  J^^i*"' 
indefeasibly  entled],  whether  in  posson  or  remr,  under  or  by  father 
virtue  of  these  psnts  to  the  sd  hereds  and  premes  l^l^J^J*!]^* 
settled  for  the  first  este  in  tail  [male],  then  the  sd,  trees,  or  interest, 
the  survor  of  them^  shall  after  the  death  of  the  sd,  husbd,  or 
in  his  lifetime  at  his  request  in  writg  [but  during  the  life- 
time of  the  sd,  husbd'a  father,  not  witht  his  consent  in 
^ritg],  raise  by  mtge  [or  sale]  of  the  sd  premes,  or  any  pt 
thof,  for  all  or  any  pt  of  the  sd  term,  or  by  and  out  of  the 

(d)  Where  the  eldest  soa  is  not  necessarily  the  first  tenant  in  tail  [male], 
say,  "  indefeasibly." 

If  there  is  a  name  and  arms  clause  in  the  settlement,  or  a  shifting  claose 
carrying  over  the  estate  on  saccession  to  another  estate,  care  most  be  taken 
that  a  child  becoming  entitled  to  the  estate  shall  be  ezcladed  from  taking  a 
portion  in  spite  of  his  or  her  estate  being  defeasible  under  either  of  such 
clauses  ;  this  may  be  effected  by  the  following  yariation  : — 

*' Other  than  any  son  or  sons  who   before   attaing   the  Variation 
age  of  21  yrs,  or  any  daur  or  daurs  who  before  attaing  ^^^J^^^  ** 
that  age  or  marre,  shall  become  entled  under  or  by  virtue  •«"!  arms 
of  these  psnts  to  the  sd  hereds  and  premes  hby  settled  for  ghiftiij 
the  first  este  in  tail  male  or  in  tail,  wch  shall  not  be  liable  cI^wm- 
to  be  defeated  orwise  than  by  the  effect  of  the  clause  hinbfe 
contd  requirg  the  owner  in  posson  of  such  este  to  assume 

and  use  the  name  and  arms  of ,  or  the  clause  hinbfe 

contd  determing  the  este  of  such  owner  on  his  or  her 
becomg  entled  to  the  sd  X.  este  in  the  Coy  of -"    Or  a 

simpler  form  applicable  to  either  case  would  be  to  substitute  after  ''  de- 
feated,*' the  words  "  orwise  than  by  the  birth  of  some  other 
pson." 

K.E. — VOL.  u.  Q  Q 
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Hotchpot 
ekaae. 


MaintQ- 

nance 

daiue. 


rents  and  profits  thof,  or  any  pt  thof,  or  by  the  sale  of 
timber  or  minis,  or  by  all  or  any  of  the  means  afsd,  the  sum 

of  £ (a)  [such  sum  of  moy  as  is  hinafter  mentd,  that  is 

to  say,  if  there  shall  be  but  one  such  younger  child,  the  sum 

of  £ ;  and  if  there  shall  be  two  such  younger  chn,  the 

sum  of  £ ;  and  if  there  shall  be  three  or  more  such 

younger  chn,  the  sum  of  £ ],  and  shall  hold  the  same 

sum  in  trust  for  all  or  such  one  or  more  exclusively  of  the 
others  or  other  of  the  sd  younger  chn  [or  the  issue  of  any 
such  younger  child  or  chn,  such  issue  to  be  bom  and  take 
vested  intts  within  twenty-one  yrs  from  the  death  of  the  sd, 
huibd],  at  such  age  or  time,  or  respive  ages  or  times,  if 
more  than  one  in  such  shares,  and  with  such  future  or  other 
trusts  for  the  benefit  of  any  such  younger  child  or  chn  [or 
issue],  and  upon  such  condons,  with  such  restrons,  and  in 
such  mner  as  the  sd,  husbd  (&),  shall  by  any  deed  or  deeds 
revocable  or  irrevocable,  or  by  will  or  codl  appt :  And  in 
DEFAULT  of  and  subjt  to  any  such  apptmt,  in  trust  for  the 
sd  younger  chn  or  child,  if  more  than  one,  in  equal  shares 
as  tenants  in  common:  Provd  always  that  no  such  younger 
child  who  [or  whose  issue]  shall  take  any  pt  of  the  sd  sum 

of  £ [£ or  £ ,  as  the  case  may  be,]  under  any 

apptmt  in  psuance  of  the  power  hinbfe  contd,  shall  in 
default  of  apptmt  to  the  contrary  have  or  be  entled  to  any 
share  of  the  unappted  pt  of  the  sd  sum  witht  bringing  the 
share  or  shares  appted  to  him  or  her  [or  to  his  or  her  issue] 
into  hotchpot,  and  acctg  for  the  same  accdly :  And  upon 
further  trust  that  the  sd  trees  or  tree  shall  after  the  death 
of  the  sd,  husbd,  [and  the  sd,  father, 2  by  any  such  means  as 
afsd,  raise  such  annual  sum  not  exceedg  what  the  intt  of  the 
expectant  portion  or  portions  for  the  time  being  of  any  child 


(a)  For  a  case  where  the  portions  exhausted  the  whole  property,  leariDg 
nothing  for  the^  eldest  son,  see  Beid  v.  Jloare^  26  Ch.  D.  368. 

(b}  If  the  wife  takes  a  life  interest,  a  power  of  appointment  may  be  giy^i 
to  the  hasband  and  wife  jointly,  and  to  the  sarvivor,  as  at  p.  460,  form 
zxviii. ;  in  which  case  consequential  variations  will  be  necessary  in  the 
rest  of  the  clause. 
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or  chn  [or  more  remote  issue],  of  the  sd  intd  marre,  at  the 
rate  of  4  per  cent,  per  auniim  would  amt  to,  and  shall  apply 
the  same  for  the  maintce  and  educon  or  benefit  of  such 
child  or  chn  [or  more  remote  issue],  for  the  time  being 
entled  in   expectancy  (whether   under  any  apptmt   or   in 
default  of  apptmt)  to  a  portion  or  portions,  or  of  such  one 
or  more  exclusively  of  the  others  or  other  of  them  as  the 
sd,  husbdy  shall  by  any  deed  or  deeds,  revocable  or  irrevo- 
cable, or  by  will  or  codl  appt,  and  in  default  of  and  subjt  to 
any  such  apptmt,  as  the  sd  trees  or  tree  shall  think  fit,  and 
the  sd  trees  or  tree  may  either  themselves  or  himself  so 
apply  the  same,  or  may  pay  the  same  for  such  ppose  to  the 
guardian  or  guardians  of  such  child  or  chn  [or  more  remote 
issue]  witht  seeing  to  the  applicon  thof :  Provo  also,  and  it  Adyance- 
is  hby  agrd  and  decld  that  it  shall  be  lawful  for  the  sd  trees  SliLe. 
or  tree,  after  the  death  of  the  sd,  hmhd,  or  in  his  lifetime  at 
his  request  in  writg  [but  not  during  the  lifetime  of  the  sd, 
fixtheVy  witht  his  consent  in  writg],  to  raise  by  any  such 
means  as  afsd  any  pt  or  pts  not  exceedg  altogr  one  moiety 
of  the  expectant  presumptive  or  vested  portion  to  wch  any 
child  [or  more  remote  issue]  of  the  sd  intd  marre  shall  be 
entled,  whether  under  any  apptmt  or  in  default  of  apptmt, 
and  to  apply  the  same  for  his  or  her  advcemt  or  benefit  as 
the  sd,  husbd,  shall  in  mner  afsd  appt,  and  in  default  of  and 
subjt  to  any  such  apptmt,  as  the  sd  trees  or  tree  shall  think 
fit :  Provd  always,  that  every  advce  so  made  shall  be  taken  ProTiBion 
into  acct  in  estimatg  the  total  amt  raisable  for  portions  in  "  ^i^ch*** 
either  of  the  cases  folio wg,  but  not  orwise,  that  is  to  say,  if  adYanoea 
the  pson  for  whose  benefit  such  advce  shall  be  made  [or  his  considered 
or  her  parent]  shall  become  entled  to  a  portion,  or  if  but  for  "5^  °' 

this  psnt  provo  more  than  the  sum  of  £ the  maximum, 

wd  become  raisable  for  portions  and  advcemts,  in  wch  latter 
case  so  much  of  the  sum  raisable  for  portions  as  shall  form 
the  excess  shall  sink  into  the  este  and  shall  not  be  raised : 
Pbovo  also,  that  it  shall  be  lawful  for  the  sd  trees  or  tree.  Power  to 
at  any  time  during  the  lifetime  of  the  sd,  husbd,  at  his  ™"e  *<»tal 
request  in  writg,  and  after  his  death  at  their  or  his  discron  portiona 

Q  Q  2 
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^'^  *^*y  [but  not  during  the  lifetime  of   the  sd,  father,  witht  his 
abii^  consent  in  writg],  when  any  portion  or  portions  shall  be 

payable,  or  when  any  sum  shall  be  required  for  an  adyce, 
to  raise,  by  all  or  any  of  the  means  afsd,  the  whole  or  any 
pt  of  the  sum  wch  in  any  possible  event  may  become  raisable 
for  portions,  and  the  sd  trees  or  tree  shall,  after  paying 
throut  any  portion  or  portions  and  advee  or  advces  then 
payable,  hold  the  surplus  of  the  moys  so  raised  upon  trust 
to  invest  the  same  in  their  or  his  names  or  name  in  any  of 
the  investmts  in  wch  the  moys  arisg  from  a  sale  of  the 
hereds  hby  settled  are  hby  or  by  law  (a)  authorised  to  be 
invested,  with  power  from  time  to  time  to  vary  such  in- 
vestmts at  discron,  and  shall  stand  possed  of  such  investmts 
and  the  income  thof  resply  as  the  primary  fund  for  the 
paymt  of  portions,  maintce,  and  advcemt  resply,  if  any,  wch 
may  subsequently  become  payable,  in  exoneron,  except  in 
case  of  deficiency,  of  the  hereds  hby  settled,  and  so  that  no 
further  sum  shall  be  raised  under  the  trusts  of  the  sd  term 
of  500  yrs,  except  in  case  of  such  deficiency,  but  no  mtgee 
or  pson  subsequently  advancg  any  moy  on  the  secy  of  the 
sd  term  shall  be  bound  to  inquire  as  to  the  existce  of  such 
deficiency :  And  upon  further  trust,  but  subjt  to  the  trusts 
afsd,  either  themselves  or  himself  to  apply  the  whole  or  any 
pt  of  such  investmts  and  income  resply,  wch  may  not  be 
required  for  the  pposes  afsd,  as  if  such  investmts  had  been 
made  with  moys  arisg  from  any  such  sale  as  afsd,  or  to 
transfer  and  pay  the  same  resply,  or  the  moys  arisg  from 
the  conversion  of  the  whole  or  any  pt  of  such  investmts,  to 
the  trees  or  tree  for  the  time  being  authorised  to  rece  and 
give  a  dischge  for  mo^'s  arisg  from  any  such  sale  as  afsd  (6), 


(a)  These  words  have  reference  to  the  Settled  Land  Act,  1882,  and  the 
other  Acts  relating  to  inyestznents  by  trustees.  The  effect  of  s.  21  (xi-)i 
and  8.  38  of  the  Settled  Land  Act  taken  together,  appears  to  be  that  it  is 
immaterial  for  this  purpose  whether  the  sale  is  under  the  statntoiy  or  an 
express  power. 

(ft)  This  of  course  assumes  that  the  trustees  of  the  portions  term  are  not 
the  trustees  for  general  purposes. 
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to  be  applied  by  them  or  him  in  mner  afsd :  Provd  also 
that  in  case  the  sd,  htisbd,  shall  require  any  portion  or  por- 
tions or  any  advce  or  advces,  to  be  raised  in  his  lifetime,  he 
shall  be  bound  to  keep  down  the  intt  on  the  sum  or  sums  so 
raised  during  his  life ;  [(c)  Provd  always,  and  it  is  hby 
agrd  that,  subjt  to  the  trusts  and  powers  hinbfe  decld  and 
contd,  and  subjt  to  the  right  of  the  sd  trees  or  tree  to  raise 
by  any  of  the  means  afsd  all  costs  and  expses  incurred  in 
the  exon  of  the  trusts  of  the  sd  term  of  600  yrs,  the  rents 
and  profits  of  the  sd  premes  comprd  in  the  sd  term,  or  so 
much  thuf  as  shall  not  be  required  for  the  pposes  afsd,  shall 
be  taken  and  reced  by  the  pson  or  psons  entled  to  the  sd 
premes  in  reveraion  imraedly  expectant  on  such  term], 

XXIX.  Provd  alwats,  and  it  is  hby  agrd  and  decld  that  if  Prorision 
the  sd,  huabd,  shall  give  or  secure  to  or  with  any  child  or^^?**""- 
chn  for  whom  a  portion  or  portions  is  or  are  intd  to  be  hby  portions  bj 
l)rovd  as  afsd,  any  sum  or  sums  of  moy  on  his,  her,  or  their  meoST 
marre,  or  for  the  paymt  of  his,  her,  or  their  debts  (d)  or  orwise 
for  his,  her,  or  their  advcemt  or  prefermt  in  the  world,  then 
unless  the  sd,  htisbd,  shall  in  writg  orwise  direct,  such  sum 
or  sums  of  moy  shall  be  taken  in  substiton  (pro  tanto,  and 
accdg  to  the  amt  thof )  for  the  respive  portion  or  portions 
intd  to  be  provd  for  the  respive  child  or  chn  sevlly  so  advced 
as  afsd,  and  such  an  amt  only  (if  any)  shall  be  appropriated 
for  the  portion  of  any  child  so  advced  by  the  sd,  husbd,  as 
afsd  as  togr  with  the  amt  of  such  advcemt  will  make  up  and 
complete  the  portion  hby  or  by  apptmt  as  afsd  provd  for 
such  child,  and  the  remr  or  balce  of  such  poiiion  or  the 
whole  of  such  portion,  if  the  amt  of  the  advcemt  shall  equal 
or  exceed  the  amt  of  the  portion,  shall  sink  into  the  este 
for  the  benefit  of  the  inhance  unless  the  sd,  htisbd,  shall  in 
writg  declare  his  intention  to  pchase  the  same  for  his  own 
benefit,  in  wch  case  the  same  shall  form  pt  of  his  psonal  este. 


(c)  The  words  in  ibis  bracket  may  be  omitted,  if  claofle  xzxiu.,  p.  602, 
be  iDserted. 

(42)  See  Re  BlceUey,  29  Cb.  D.  250. 
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Tnuto  of        XXX.  Amd  IT  IS  HBY  AGBD  AND  DECLD  that  the  sd  premes 
g^cjui^     ^^^  ^^7  ^™<^  ^  ^^  B^>  trees,  their  exs,  ads,  and  assns,  for 

pijment  of  the  sd  term  of  100  yrs,  if  the  sd  shall  so  long  live, 

on  policies,  upon  trust  that  the  sd,  trees,  or  the  survor  of  them,  shall  bj 
and  out  of  the  rents  and  profits  of  the  sd  premes,  or  (if  such 
rents  and  profits  shall  be  insufft,  but  not  orwise)  by  sale  of 
timber  or  minis,  or  by  mtge  [or  sale]  of  the  same  premes  or 
any  pt  thof  for  all  or  any  pt  of  the  same  term,  or  by  all  or 
any  of  the  means  afsd,  raise  and  pay  the  annual  premiums 
and  other  sums,  if  any,  necy  for  keepg  on  foot  or  restorg 
the  sd  policies  of  assurce  and  any  substituted  policy  or 
policies  to  be  effected  as  hinafter  is  provd,  or  for  effectg  any 
such  substituted  policy :  And  it  is  hby  agrd  that  if  the  sd 
policies,  or  any  of  them,  or  any  such  substituted  policy  as 
afsd,  shall  become  void,  then  and  so  often  as  the  same  shall 
happen,  the  sd  trees  or  tree  shall  forthwith  effect  a  new 

policy  or  policies  of  assurce  on  the  life  of  the  sd ,  in 

the  names  or  name  of  the  sd  trees  or  tree  in  such  sum  or 
sums  of  moy  as  wd  have  been  payable  under  the  policy  or 

policies  wch  shall  have  become  void  if  the  sd had  then 

died :  And  that  every  such  substituted  policy,  and  the  moys 
to  become  payable  thrunder,  shall  be  held  and  applied  upon 
the  trusts,  and  for  the  pposes  hby  decld  concemg  the  sd 
origl  policies  and  the  moys  to  become  payable  thrunder: 
Provd  always  that  if  any  of  the  sd  origl  policies,  or  any  such 
substituted  policy  as  afsd,  shall  become  void,  and  the  sd 

shall  refuse  or  neglect  to  do  all  such  things  as  shall  bo 

necy  or  pper  to  enable  the  sd  trees  or  tree  to  effect  a  new 
policy  or  policies  in  mner  afsd,  in  such  office  or  offices  as 
the  sd  trees  or  tree  shall  think  pper,  or  if  the  life  of  the  sd 
■  shall  not  then  be  insurable,  or  shall  be  insurable  at  a 
premium  more  than  double  the  premium  for  the  insurce  of 
a  healthy  male  of  his  then  age,  the  sd  trees  or  tree  shall 
during  Uie  whole  or  such  pt  of  the  residue  of  the  life  of  the 

gd  as  shall  elapse  before   the   accumulons   hinafter 

directed  shall  amt  to  the  sum  hinafter  mentd,  raise  out  of 
the  rents  and  profits  of  the  sd  premes  the  annual  sum  of 
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£ [such  annual  sum  of  moy  as  shall  be  equal  to  double 

the  yrly  premium  required  for  insurg  in  such  o£Bce  as  they 
or  he  shall  select  the  paymt  on  the  death  of  a  healthy  male 

of  the  same  age  as  the  sd  at  the  time  of  such  policy 

becomg  void  of  the  sum  wch  wd  have  been  payable  on  the 
same  if  he  had  then  died],  and  shall  accumulate  the  sd 
annual  sums  at  compound  intt  by  investg  the  same  and  the 
resultg  income  thof  in  any  investmts  in  wch  moys  arisg 
from  a  sale  of  the  sd  premes  hby  settled  are  hby  or  by  law 
authorised  to  be  invested,  with  power  from  time  to  time  to 
vary  such  investmts  at  discron,  until  the  death  of  tlie  sd 
— ' — ,  or  until  such  accumulated  fund  shall  amt  in  value  to 
the  sum  wch  wd  have  been  payable  under  the  policy  or 

policies  wch  shall  have  become  void  if  the  sd had  died 

at  the  time  of  the  avoidce  thof,  wch  shall  first  happen :  And 
it  is  hby  agrd  that  if  the  sd  trees  or  tree  shall  reqe  any  moys 
under  or  by  virtue  of  the  sd  origl  policies,  or  any  of  them, 
or  any  such  substituted  policy  as  afed,  or  if  they  or  he  shall 
make  any  accumulon  under  the  trusts  hinbfe  decld,  they  or 
he  shall  hold  the  moys  reced  under  or  by  virtue  of  the  sd 
policies  or  policy,  and  any  such  accumulated  fund  resply  (c), 
upon  such  trusts  and  subjt  to  such  powers  and  provons  as 
wd  have  been  applicable  thto  resply  if  the  same  had  arisen 
from  a  sale  of  pt  of  the  sd  hereds  and  premes  or  from  an 
investmt  of  such  proceeds  of  sale. 

XXXI.  And  it  is  hby  agrd  and  decld  that  the  sd  premes  Tnwte  of 
are  hby  limd  to  the  sd,  trees,  their  exs,  ads,  and  assns,  for  ^^^^"^ 

the  sd  term  of yrs,  Upon  trust  that  the  sd  trees,  and  money  by 

the  survors  and  survor  of  them,  shall  as  soon  as  conveniently  for  w^g 

may  be  by  mtge  of  the  sd  premes  or  any  pt  thof  (except  the  PjiiKMes 

(»}• 

(r)  It  is  conceived  that  in  the  usnal  case  where  the  person  dnrini^  whose  Trusts  for 
life  the  aecumnlations  are  directed  is  the  Bettlor,  this  is  not  within  the  •fcumnla- 
restrictions  of  the  Thellusson  Act,  39  &  40  Geo.  III.,  c.  98.     Where  there  is  ****"• 
a  tmst  of  this  kind  it  is  doubtful  whether  any  subsequent  directions  for  ac- 
camulation,  except  for  the  purpose  of  paying  debts,  or  raising  portions, 
would  not  be  inralid,  as  offending  against  the  Act :   Wihon  r.  Wil*on 
1  Sim.  N.  S.  288  ;  Jagger  v.  Jagger,  25  Ch.  D.  729. 

(i)  See  also  the  power  to  raise  money  by  mortgage,  infra ^  p.  635.  and  the 
note  thereto. 
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adTOWsons),  or  by  the  sale  of  timber  or  orwise,  raise  such 
sum  or  sums  of  moy  as  the  sd  trees  or  tree  shall  in  their  or 
his  sole  and  absolute  discron  consider  to  be  sufft  for  the 
pposes  followg  (that  is  to  say),  1st,  for  paymt  of  all  the  costs 
and  expses  of  and  incidental  or  preliminary  to  the  preparon, 
approval,  and  exon  by  all  pties  of  the  sd  disentailg  assurce 
of,  &c.,  and  these  psnts  and  of  any  other  deeds  or  instrumts 
relatg  to  the  este  or  affairs  of  the  sd  ,  exted  con- 
currently hrwith ;  2ndly,  for  paymt  of  the  succession  duty 

in  respt  of  the  succession  of  the  sd to  the  sd  premes ; 

Srdly,  for  puttg  into  thorough  repair,  or  rebldg  or  renewg 
(if  the  sd  trees  or  tree  shall  in  their  or  his  discron  think  fit 
so  to  do,  and  unless  the  same  premes  shall  have  been  let  on 
a  repairg  lease),  the  messe  or  dwellg-house    and   premes 

called House,  and  the  outbldgs  thof,  and  the  farm  and 

other  bldgs,  fences,  and  gates  on  the  sd  este ;  4thly, 

for  paymt  to  the  trees  of  the  sd  indre  of,  <&c.,  of  the  balce  of 
costs  and  expses  incurred  by  or  payable  to  them  as  such 
trees,  over  and  above  what  the  moys  remaing  in  their  hands 
may  be  sufft  to  dischge,  the  amt  of  such  balce  to  be  con- 
sidered as  conclusively  ascertained  by  the  admission  thof  in 

writg  under  the  hands  of  the  sd ,  witht  the  trees  or  tree 

for  the  time  being  of  the  sd  term  being  in  any  mner  bound 
or  concerned  to  investigate  the  trust  accts,  or  under  any 
responsibility  with  referee  to  the  amt  of  such  balce ;  5thly, 

for  the  pchase  of  a  cottage  and  land  situate  at  ,  &c., 

now  or  late  in  the  occupon  of  X.,  if  the  same  can  be  pchased 
on  terms  wch  the  sd  trees  or  tree  shall  in  their  or  his  abso- 
lute discron  consider  to  be  reasble,  and  the  convce  thof  to 
the  uses  of  this  settlemt  as  if  the  same  had  been  pchased 
with  capital  moy  arisg  hrunder,  and  so  that  the  same  may 
be  taken  with  such  title  as  the  sd  trees  or  tree  may  think  fit 
to  accept ;  6thly,  for  paymt  of  the  expses  of  stockg  and 
cultivatg  any  farm  wch  may  for  the  time  being  be  in  hand ; 
and  7thly,  for  paymt  of  all  costs  and  expses  of  or  incidental 
to  any  of  the  matters  afsd,  or  tlie  raisg  of  any  moys  for 
any  of  the  pposes  afsd,  and  shall  pay  and  apply  all  and 
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every  sums  and  sum  of  moy  so  raised  in  or  towards  answerg 
the  sevl  pposes  afsd  in  such  order  and  mner  as  the  sd 
trees  or  tree  shall  in  their  or  his  discron  think  fit.  And 
if  there  shall  be  any  surplus  of  the  moys  so  raised  not 
required  or  applied  for  answerg  any  of  the  pposes  afsd,  the 
same  shall  be  applicable  in  or  towards  the  paymt  and  discbge 
of  any  of  the  chges  and  incumbces  afifectg  or  wch  may  affect 
the  sd  settled  hereds  or  any  pt  thof  in  such  order  and  mner 
as  the  sd  trees  or  tree  shall  in  their  or  his  discron  think  fit. 
And  it  is  hby  agrd  and  decld  that  any  mtge  made  under  the 
trust  or  power  in  that  behalf  hinbfe  contd,  may  be  made 
either  by  assignmt  or  demise  for  all  or  any  pt  of  the  sd  term 

of yrs,  or  (if  the  sd  trees  or  tree  shall  think  fit,)  by 

apptmt  of  the  fee  simple  to  the  mtgee  or  mtgees,  or  as  he 
or  they  shall  direct,  and  may  be  made  either  with  or  witht 
power  of  sale  and  with  or  witht  any  provon  for  throwg  the 
existg  chges,  and  incumbces,  or  any  of  them,  upon  the  other 
hereds  subjt  thto  by  way  of  indemnity  to  or  exoneron  of  the 
hereds  to  be  mtged,  and  for  giving  effect  to  any  such 
indemnity  or  exoneron,  and  genlly  upon  such  terms  and  in 
such  mner  in  all  respts  as  the  sd  trees  or  tree  shall  think 
fit,  and  no  mtgee  advancg  moy  upon  any  mtge  purportg  to 

be  made  under  the  trusts  of  the  sd  term  of yrs,  shall 

be  bound  or  concerned  to  inquii*e  as  to  the  parlar  ppose  or 
object  for  wch  the  same  is  raised,  or  to  see  that  such  moy  is 
w^anted,  or  that  no  more  than  is  wanted  is  raised,  but  every 
such  mtge  shall  be  valid  and  effectual  so  far  as  regards  the 
proton  of  the  mtgee  or  mtgees. 

xxxii.  And  tt  is  hby  aqrd  and  decld  that  the  sd  premes  Tracts  of 
are  hby  limd  to  the  sd,  trees,  their  exs,  ads,  and  assns,  for  *®'''^ '***" 
the  sd  term  of  twenty-one  yrs  [if  the  sd,  settlor,  [settlors,  or  Ution  at 
either  of  them]  shall  so  long  live]  upon  trust,  that  the  sd,  J^JSMrt?rt). 

(a)  Although  an  indefinite  trust  for  accumulation  for  the  payment  of  Trostn  for 
debts  not  offending  against  the  rules  of  law  against  perpetuities  is  not  aocumala- 
obnoxious  to  the  Thellusson  Act,  it  may  give  the  mortgagees  a  right  to  ^^^ 
insist  upon  the  performance  of  the  trust  as  ee$tuU  que  trusty  which  would 
be  contrary  to  the  intention  (^JRe  Fitzgerald's  Settlement^  37  Ch.  D.  18), 
and  ifl  liable  to  be  defeated  by  the  debts  being  satisfied  almndej  as  out  of 


^ 
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trees,  or  the  survor  of  them,  shall  by  and  out  of  the  rents 
and  profits  of  the  same  premes,  or  by  the  sale  of  underwood 
or  timber  wch  ought  to  be  cut  in  a  pper  course  of  manage- 
mt,  yrly  and  every  yr  during  the  same  term  raise  the  sum 

of  £ ,  and  shall  accumulate  the  same  at  compound  intt 

by  investg  the  same  and  the  resultg  income  thof  in  any  in- 

vestmts  in  wch  moys  arisg  from  a  sale  of  the  sd  hereds  and 

premes  hby  settled  are  authorised  to  be  invested,  with  power 

from  time  to  time  to  vary  such  investmts  at  discron  until  the 

terminon  of  the  sd  term,  and  shall  then  hold  and  apply  such 

accumulated  fund  as  if  the  same  had  arisen  from  the  invest- 

mt  of  moys  arisg  from  a  sale  of  any  of  the  sd  premes,  but 

with  power  to  apply  any  such  accumulons  in  like  mner  at 

any  time  before  the  terminon  of  the  sd  term. 

Qeneral  xxxm.  Pbovd  ALWAYS  and  it  is  hby  agrd  and  decld,  that 

proTision     gubjt  to  the  trusts  hinbfe  decld  concemg  the  sd  respive 

plus  rents   terms  hinbfe  limd,  and*  to  the  rights  of  the  trees  and  tree 

o  terms,     f^^  ^j^^  ^j^^^  being  of  such  respive  terms  to  raise  by  any  of 

the  means  afsd  and  pay  or  reimburse  themselves  or  himself 
all  costs  and  expses  incurred  in  relon  to  the  sd  sevl  trusts, 
the  rents  and  profits  of  the  hereds  and  premes  comprd  in 
each  such  term  or  such  pt  thof  as  shall  from  time  to  time 
remain  after  satisfyg  the  sd  trusts,  shall  be  permitted  to  be 
taken  and  reced  by  the  pson  or  psons  for  the  time  being 
entled  to  the  same  premes  in  reversion  immedly  expectant 
upon  such  respive  term. 

the  proceeds  of  a  sale  {Tewart  v.  LaiMon,  L.  K.  18  £q.  490;  Norton  t. 
Johnstonej  30  Ch.  D.  649  ;  JRe  Green^  40  Ch.  D.  610) ;  and  as  a  sale  can 
now  always  be  made  by  the  tenant  for  life  under  the  Settled  Land  Act, 
1882,  and  the  mortgage  debts  paid  off  ont  of  the  proceeds,  the  proper  conrsa 
appears  to  be  to  make  the  trust  for  accumulation  an  absolute  one  as  in  the 
text,  so  that  it  will  continue  whether  the  debts  are  paid  or  not.  See  p.  599, 
note  (c).  But  as  the  Act  allows  an  accnmnlation  during  the  life  of  the 
settlor,  cr,  for  twenty-one  years  after  his  death,  bat  not  for  the  two  periods 
combined  (see  p.  599,  note)  it  seems  doubtful  whether  an  accumulation  for 
an  immediate  term  of  twenty-one  years  absolute  would  be  Talid ;  and  to 
prevent  question  it  may  be  better  to  insert  the  words  in  brackets.  Care 
must  be  taken  to  leave  a  sufficient  amount  of  income  for  the  maintenance 
of  the  life-tenant  during  the  period  (see  Re  Collin*^  32  Ch.  D.  229;  Re 
Alford,  ib.,  3^3). 
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xxxiv,  Provd  always  and  it  is  hby  agrd  and  decld,  that  if  Power  to 
the  sd,  husbd,  shall  survive  the  sd,  tvife  (a),  and^many  again,  to  jointure 
it  shall  be  lawful  for  him  the  sd,  husbdy  at  any  time,  either  *■>  *'**^: 
before  or  after  such  marre,  by  deed  revocable  or  irrevocable, 
or  by  will  or  codl,  to  appt  to  his  after-taken  wife  in  the  event 
of  her  survivg  him,  for  her  life  or  any  less  period,  a  rent- 
chge   or  rent-chges   by  way  of  jointure   not  exceedg  the 

annual   sum   of  £ ,   [not   exceedg   during  the   life   of 

the   sd,    husbd's  father,   the    annual   sum   of  £ ,   and 

after  his  death  the  annual  sum  of  i! ,  or,  "but  not  to 

take  effect  during  the  life  of  the  sd,  father,  witht  his  consent 
in  writg,*']  to  be  chged  upon  all  or  any  of  the  hereds  hby 
settled,  and  to  be  payable  witlit  any  dedon  [except  for 
succession  duty]  (b)  at  such  times  and  in  such  mner  as  the 
sd,  hvsbd,  shall  direct,  with  such  powers  and  remedies  for 
securg  the  same  by  distress  and  entry,  and  rect  of  the  rents 
and  profits  of  the  same  premes,  and  by  apptg  or  demisg  or 
authorisg  such  woman  to  appt  or  demise  the  premes  so 
chged  to  any  pson  or  psons  for  any  term  of  yrs,  upon  trusts 
for  securg  the  same  rent-chge  or  rent-chges,  as  the  sd, 
hwtbd,  shall  think  fit  (c),  and  it  is  hby  agrd  that  the  power 
of  jointurg  lastly  hinbfe  contd  may  be  exercised  as  often  as 
the  sd,  husbd,  shall  marry. 

XXXV.  Provd  always  and  it  is  hby  agrd  and  decld  that  it  Power  to 
shall  be  lawful  for  each  [male]  pson  hby  made  tenant  for  tewmtB*'* 
life  of  the  hereds  hby  settled  other  than  the  sd,  husbd,  [and  ^®^  *j*® 
the  sd,  father,}  either  before  or  after  he  shall  become  entled  jointures, 
to  the  posson  or  rect  of  the  rents  and  profits  of  the  same 
premes,  but  subjt  and  witht  prejudice  to  the  uses,  estes,  and 
powers  precedg  or  overridg  the  este  of  the  pson  exercisg  this 
psnt  power,  and  to  the  uses  and  estes  limd  or  created  in 
exercise  of  such  powers,  at  any  time  either  before  or  after  his 

(a)  As  to  the  reasons  for  making  the  power  exercisable  only  after  the  death 
of  the  wife,  see  34  Sol.  J.,  p.  40. 

(})  If  the  husband  is  the  settlor  no  duty  wonld  be  payable,  and  these 
words  will  of  conise  be  omitted. 

(O  See  p.  582,  note. 
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raarre  with  any  woman  by  deed.  Sec,,  as  in  precedg  form,  ntb- 
stitutgfor,  '*  husbd,*'  **  the  pson  exercisg  this  power'*  (a). 
Pow  to  XXXVI.  Provd  always,  and  it  is  hby  agrd  and  decld  that 
teDAnu  for  it  shall  be  lawful  for  each  female  hby  made  tenant  for  life  of 
i»?o?wxit-  ^'^^  hereds  hby  settled,  either  before  or  after  she  shall 
ebaffgei  to  become  entled  to  the  posson  or  rect  of  the  rents  and  profits 
^  of  the  same  premes,  but  subjt  and  witht  prejudice  to  the 

uses,  estes,  and  powers  precedg  or  overridg  the  este  of  the 
pson  exercisg  this  psnt  power,  and  to  the  uses  and  estes 
limd  or  created  in  exercise  of  such  powers,  at  any  time 
either  before  or  after  her  marre,  by  deed  revocable  or  irre- 
vocable, or  by  will  or  codl,  to  appt  to  her  husbd  or  intd 
husbd  in  the  event  of  his  survivg  her,  for  his  life  or  any 
leas  period  a  rent-chge  or  rent-chges  not  exceedg,  &c.,  as  in 
foitn  xxxiv.,  mutatis  mutatidis,  and  svhstitutg  for,  **  husbd," 
**  the  pson  exercisg  this  power  "  (a). 
Power  to  xxxvii.  Provd  ALWAYS  and  it  is  hby  agrd  and  decld  that  if 
hasband  to  the  sd,  hushd,  shall  survive  the  sd,  wife  (b),  and  marry  again 
tiomffor^'  it  shall  be  lawful  for  him  the  sd,  husbd,  either  before  or 
after  such  marre,  by  deed  revocable  or  irrevocable,  or  by 
will  or  codl  [but  subjt  and  witht  prejudice  to  the  sd  sevl 
terms  hinbfe  limd,  and  to  the  trusts  thof],  to  chge  all  or 
any  of  the  sd  hereds  and  premes  hby  settled  with  the  paymt 
for  the  portion  or  portions  of  his  younger  (c)  child  or  chn 
by  any  such  after-taken  wife,  meang  thby  any  child  or  chn, 
who,  being  a  son  or  sons,  shall  attain  the  age  of  twenty-one 
yrs,  or  being  a  daur  or  daurs,  shall  attain  that  age  or  marry, 
other  than  any  son  or  sons  who,  before  his  or  their  resply 
attaing  the  age  of  twenty-one  3TS,  shall  become  (d)  entled 


children 
of  a  lub- 
Mqaeot 
marriage 


(a)  The  provisoes,  forms  xxxix.  aDd  XL.,  p.  607,  should  be  added  here 
(omitting  reference  to  portions,  etc),  unless  tbey  are  inserted  in  the  manner 
adopted  in  the  text,  making  one  form  apply  to  both  jointures  and  portions. 

(b)  See  last  page,  note  (a). 

(r)  If  the  estate  is  settled  on  the  children  of  the  intended  marriage  only, 

this  power  should  of  course  extend  to  all  the  children  of  a  future  marriage. 

(^d")  Where  the  husband's  eldest  son  is  not  necessarily  the  first  tenant  in 

tail  [male],  say,  "  iudefeasibly."     As  to  the  effect  of  a  name  and  aims 
or  other  shifting  clause,  see  p.  693,  note,  and  variation  there  suggested. 
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[or  any  daur  or  daurs  who,  before  her  or  their  resply 
attaing  that  age  or  marrying,  shall  become  indefeasibly 
entled],  whether  in  posson  or  remr,  to  the  sd  hereds  and 
premes  hby  settled  for  the  first  este  in  tail  [male  or  in  tail] 
[or  the  issae  of  any  such  younger  child  or  chn,  such  issue 
to  be  bom  and  take  vested  intts  within  twenty-one  yrs  from 

the  death  of  the  sd,  husbd,']  of  the  sum  of  £ ,  [of  any 

sum  not  exceedg  in  the  different  events  hinafter  specified 
the  different  sums  hinafter  mentd,  that  is  to  say,  if  there 

shall  be  but  one  such  younger  child  the  sum  of  £ ,  if 

there  shall  be  only  two  such  younger  chn  the  sum  of  £ , 

and  if  there  shall  be  three  or  more  such  younger  chn  the 

sum  of  £ ],  such  sum   to  be  an  intt  vested  in  such 

younger  child  or  chn  [or  issue],  or  such  one  or  more 
exclusively  of  the  others  or  other  of  them,  at  such  age  or 
time,  or  respive  ages  or  times,  if  more  than  one,  in  such 
shares,  and  with  such  future  or  other  trusts  for  the  benefit 
of  any  such  younger  child  or  chn  [or  issue],  and  upon  such 
Condons,  with  such  restrons,  and  in  such  mner  as  the  sd, 
husbd,  shall  in  the  instrumt  creatg  the  chge  direct  [but  not 
to  be  raised  or  payable  during  the  lifetime  of  the  sd,  hmbcCs 
father,  witht  his  consent  in  writg].  And  also  in  like  mner 
to  chge  the  sd  premes,  or  any  pt  thof  [but  subjt  and  witht 
prejudice  as  afsd],  with  such  annual  sum  not  exceedg  what 
the  intt,  at  the  rate  of  4  per  cent,  per  annum,  of  the  ex- 
pectant portion  or  portions  of  any  child  or  chn  [or  issue]  of 
any  such  future  marre  wd  amt  to,  such  annual  sum  to  be 
clear  of  all  dedons,  except  succession  duty,  and  to  commce 
from  such  time  or  times  [but  not  during  the  lifetime  of  the 
sd,  hushd'a  father,  witht  his  consent  in  writg],  and  to  be 
applied  in  such  mner,  at  the  discron  of  such  trees  or  tree 
or  orwise,  for  the  maintce  and  educon  of  the  child  or  chn 
[or  issue]  for  the  time  being  entled  in  expectancy  to  a 
portion  or  portions,  or  of  such  one  or  more  of  them  as  the 
sd,  husbd,  shall  in  the  instrumt  creatg  the  chge  direct.  And 
also  in  like  mner  to  chge  the  sd  premes,  or  any  pt  thof  [but 
subjt  and  witht  prejudice  as  afsd],  with  the  paymt  either  in 
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^•■JJ  *^«y  [but  not  during  the  lifetime  of  the  sd, /atfc«r,  witht  his 
abl%  consent  in  writg],  when  any  portion  or  portions  shall  be 
payable,  or  when  any  sum  shall  be  required  for  an  adyce, 
to  raise,  by  all  or  any  of  the  means  afsd,  the  whole  or  any 
pt  of  the  sum  wch  in  any  possible  event  may  become  raisable 
for  portions,  and  the  sd  trees  or  tree  shall,  after  paying 
throut  any  portion  or  portions  and  advce  or  advces  then 
payable,  hold  the  surplus  of  the  moys  so  raised  upon  trust 
to  invest  the  same  in  their  or  his  names  or  name  in  any  of 
the  investmts  in  wch  tlie  moys  arisg  from  a  sale  of  the 
hereds  hby  settled  are  hby  or  by  law  (a)  authorised  to  be 
invested,  with  power  from  time  to  time  to  vary  such  in- 
vestmts at  discron,  and  shall  stand  possed  of  such  investmts 
and  the  income  thof  resply  as  the  primary  fund  for  the 
paymt  of  portions,  maintce,  and  advcemt  resply,  if  any,  wch 
may  subsequently  become  payable,  in  exoneron,  except  in 
case  of  deficiency,  of  the  hereds  hby  settled,  and  so  that  no 
further  sum  shall  be  raised  under  the  trusts  of  the  sd  term 
of  600  yrs,  except  in  case  of  such  deficiency,  but  no  mtgee 
or  pson  subsequently  advancg  any  moy  on  the  secy  of  the 
sd  term  shall  be  bound  to  inquire  as  to  the  existce  of  such 
deficiency :  And  upon  further  trust,  but  subjt  to  the  trusts 
afsd,  either  themselves  or  himself  to  apply  the  whole  or  any 
pt  of  such  investmts  and  income  resply,  wch  may  not  be 
required  for  the  pposes  afsd,  as  if  such  investmts  had  been 
made  with  moys  arisg  from  any  such  sale  as  afsd,  or  to 
transfer  and  pay  the  same  resply,  or  the  moys  arisg  from 
the  conversion  of  the  whole  or  any  pt  of  such  investmts,  to 
the  trees  or  tree  for  the  time  being  authorised  to  rece  and 
give  a  dischge  for  moys  arisg  from  any  such  sale  as  afsd  {b), 


(a)  These  words  haye  reference  to  the  Settled  Land  Act,  1882,  and  the 
other  Acts  relating  to  inyestments  by  trustees.  The  effect  of  s.  21  (xi.)» 
and  B.  38  of  the  Settled  Land  Act  taken  together,  appears  to  be  that  it  is 
Immaterial  for  this  purpose  whether  the  sale  is  under  the  statutoiy  or  an 
express  power. 

(fr)  This  of  course  assumes  that  the  trustees  of  the  portions  term  are  not 
the  trustees  for  general  purposes. 
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to  be  applied  by  them  or  him  in  mner  afsd :  Provd  also 
that  in  case  the  sd,  husbd,  shall  require  any  portion  or  por- 
tions or  any  advce  or  advces,  to  be  raised  in  his  lifetime,  he 
shall  be  bound  to  keep  down  the  intt  on  the  sum  or  sums  so 
raised  during  his  life ;  [(c)  Provd  alwats,  and  it  is  hby 
agrd  that,  subjt  to  the  trusts  and  powers  hinbfe  decld  and 
contd,  and  subjt  to  the  right  of  the  sd  trees  or  tree  to  raise 
by  any  of  the  means  afsd  all  costs  and  expses  incurred  in 
the  exon  of  the  trusts  of  the  sd  term  of  500  yrs,  the  rents 
and  profits  of  the  sd  premes  comprd  in  the  sd  term,  or  so 
much  thof  as  shall  not  be  required  for  the  pposes  afsd,  shall 
be  taken  and  reced  by  the  pson  or  psons  entled  to  the  sd 
prcines  in  reversion  immedly  expectant  on  such  term]. 

XXIX.  Provd  alwats,  and  it  is  hby  agrd  and  decld  that  if  ProrLBion 
the  sd,  husbd,  shall  give  or  secure  to  or  with  anj'  child  or  ^Lj^^^'f 
chn  for  whom  a  portion  or  portions  is  or  are  intd  to  be  hby  portions  by 
l)rovd  as  afsd,  any  sum  or  sums  of  moy  on  his,  her,  or  their  mcnST 
marre,  or  for  the  paymt  of  his,  her,  or  their  debts  (d)  or  orwise 
for  his,  her,  or  their  advcemt  or  prefermt  in  the  world,  then 
unless  the  sd,  husbd,  shall  in  writg  orwise  direct,  such  sum 
or  sums  of  moy  shall  be  taken  in  substiton  (pro  tanto,  and 
accdg  to  the  amt  thof)  for  the  respive  portion  or  portions 
intd  to  be  provd  for  the  respive  child  or  chn  sevlly  so  advced 
as  afsd,  and  such  an  amt  only  (if  any)  shall  be  appropriated 
for  the  portion  of  any  child  so  advced  by  the  sd,  hnsbd,  as 
afsd  as  togr  with  the  amt  of  such  advcemt  will  make  up  and 
complete  the  portion  hby  or  by  apptmt  as  afsd  provd  for 
such  child,  and  the  remr  or  balce  of  such  portion  or  the 
whole  of  such  portion,  if  the  amt  of  the  advcemt  shall  equal 
or  exceed  the  amt  of  the  portion,  shall  sink  into  the  este 
for  the  benefit  of  the  inhance  unless  the  sd,  husbd,  shall  in 
writg  declare  his  intention  to  pchase  the  same  for  his  own 
benefit,  in  wch  case  the  same  shall  form  pt  of  his  psonal  este. 


(c)  The  words  in  this  bracket  may  be  omitted,  if  claase  xxxiii.,  p.  602, 
be  inserted. 

(<0  See  i20  BloeUey,  29  Cb.  D.  250. 
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Tnute  of        XXX.  And  IT  IS  HBY  AGKD  AND  DBCLD  that  the  sd  premes 

Mcnring     ^^^  ^^7  ^^^^  ^  ^^  ^^>  trees,  their  exs,  ads,  and  assns,  for 

pajment  of  the  sd  term  of  100  yrs,  if  the  sd  shall  so  long  lire, 

on  poUdcB.  upon  trust  that  the  sd,  trees,  or  the  survor  of  them,  shall  by 
and  out  of  the  rents  and  profits  of  the  sd  premes,  or  (if  such 
rents  and  profits  shall  be  insufft,  but  not  orwise)  by  sale  of 
timber  or  minis,  or  by  mtge  [or  sale]  of  the  same  premes  or 
any  pt  thof  for  all  or  any  pt  of  the  same  term,  or  by  all  or 
any  of  the  means  afsd,  raise  and  pay  the  annual  premiums 
and  other  sums,  if  any,  necy  for  keepg  on  foot  or  restorg 
the  sd  policies  of  assurce  and  any  substituted  policy  or 
policies  to  be  effected  as  hinafter  is  provd,  or  for  effectg  any 
such  substituted  policy :  And  it  is  hby  agrd  that  if  the  sd 
policies,  or  any  of  them,  or  any  such  substituted  policy  as 
afsd,  shall  become  void,  then  and  so  often  as  the  same  shall 
happen,  the  sd  trees  or  tree  shall  forthwith  effect  a  new 

policy  or  policies  of  assurce  on  the  life  of  the  sd  ,  in 

the  names  or  name  of  the  sd  trees  or  tree  in  such  sum  or 
sums  of  moy  as  wd  have  been  payable  under  the  policy  or 

policies  wch  shall  have  become  void  if  the  sd had  then 

died :  And  that  every  such  substituted  policy,  and  the  moys 
to  become  payable  thrunder,  shall  be  held  and  applied  upon 
the  trusts,  and  for  the  pposes  hby  decld  concemg  the  sd 
origl  policies  and  the  moys  to  become  payable  thrunder: 
Provd  always  that  if  any  of  the  sd  origl  policies,  or  any  such 
substituted  policy  as  afsd,  shall  become  void,  and  the  sd 

shall  refuse  or  neglect  to  do  all  such  things  as  shall  be 

necy  or  pper  to  enable  the  sd  trees  or  tree  to  effect  a  new 
policy  or  policies  in  mner  afsd,  in  such  office  or  offices  as 
the  sd  trees  or  tree  shall  think  pper,  or  if  the  life  of  the  sd 

shall  not  then  be  insurable,  or  shall  be  insurable  at  a 

premium  more  than  double  the  premium  for  the  insurce  of 
a  healthy  male  of  his  then  age,  the  sd  trees  or  tree  shall 
during  the  whole  or  such  pt  of  the  residue  of  the  life  of  the 

sd  as  shall  elapse  before   the   accumulons   hinafter 

directed  shall  amt  to  the  sum  hinafter  mentd,  raise  out  of 
the  rents  and  profits  of  the  sd  premes  the  annual  sum  of 
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£ [such  annual  sum  of  moy  as  shall  be  equal  to  double 

the  yrly  premium  required  for  insurg  in  such  ofiBce  as  they 
or  he  shall  select  the  paymt  on  the  death  of  a  healthy  male 

of  the  same  age  as  the  sd  at  the  time  of  such  policy 

becomg  void  of  the  sum  wch  wd  have  been  payable  on  the 
same  if  he  had  then  died],  and  shall  accumulate  the  sd 
annual  sums  at  compound  intt  by  investg  the  same  and  the 
resultg  income  thof  in  any  investmts  in  wch  moys  arisg 
from  a  sale  of  the  sd  premes  hby  settled  are  hby  or  by  law 
authorised  to  be  invested,  with  power  from  time  to  time  to 
vary  such  investmts  at  discron,  until  the  death  of  the  sd 
— ' — ,  or  until  such  accumulated  fund  shall  amt  in  value  to 
the  sum  wch  wd  have  been  payable  under  the  policy  or 

policies  wch  shall  have  become  void  if  the  sd had  died 

at  the  time  of  the  avoidce  thof,  wch  shall  first  happen :  And 
it  is  hby  agrd  that  if  the  sd  trees  or  tree  shall  rece  any  moys 
under  or  by  virtue  of  the  sd  origl  policies,  or  any  of  them, 
or  any  such  substituted  policy  as  afisd,  or  if  they  or  he  shall 
make  any  accumulon  under  the  trusts  hinbfe  decld,  they  or 
he  shall  hold  the  moys  reced  under  or  by  virtue  of  the  sd 
policies  or  policy,  and  any  such  accumulated  fund  resply  (c), 
upon  such  trusts  and  subjt  to  such  powers  and  provons  as 
wd  have  been  applicable  thto  resply  if  the  same  had  arisen 
from  a  sale  of  pt  of  the  sd  hereds  and  premes  or  from  an 
investmt  of  such  proceeds  of  sale. 

XXXI.  And  it  is  hby  agrd  and  deold  that  the  sd  premes  Tnutfl  of 
are  hby  limd  to  the  sd,  trees,  their  exs,  ads,  and  assns,  for  J^j^^' 

the  sd  term  of yrs,  Upon  trust  that  the  sd  trees,  and  money  by 

the  survors  and  survor  of  them,  shall  as  soon  as  conveniently  for'^^us 

may  be  by  mtge  of  the  sd  premes  or  any  pt  thof  (except  the  PjT»s«8 

(»)• 

(r)  It  is  conceived  that  in  the  usual  case  where  the  person  during  whose  Trusts  for 
life  the  accumulations  are  directed  is  the  settlor,  this  is  not  within  the  •fcumula- 
i-cstrictions  of  the  Thellusson  Act,  39  &  40  Geo.  III.,  c.  98.     Where  there  is  ^'**°- 
a  trust  of  this  kind  it  is  doubtful  whether  any  subsequent  directions  for  ac- 
cumulation, except  for  the  purpose  of  paying  debts,  or  raising  portions, 
would  not  be  invalid,  as  offending  against  the  Act :   WiUon  v,  WiUto/t 
1  Sim.  N.  8.  288  ;  Jagger  v.  Jagger,  26  Ch.  D.  729.  * 

(JT)  See  also  the  power  to  raise  money  by  mortgage,  «*/>«,  p.  635,  and  the 
note  thereto. 
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security  or  of  the  sd,  hmbd,  and,  wife,  or  the  survor  of  them,  and  after 

release  part  f  j         r      ^  7  7 

of  estates    the  dece  of  the  survor,  at  the  discron  of  such  trees  or  tree 

t«u»8  a^'  to  accept  any  other  real  secy  for  all  or  any  pt  of  the  sd 

portions,     annual  sums  or  rent-chges  and  portion  moys  hby  chged  in 

substiton  for  the  sd  hereds  comprd  in  the  sd  terms  resply, 

and  to  dischge  from  any  such  secy  any  pts  of  the  hereds 

comprd  in  the  sd  terms  resply,  and  witht  wch  the  sd  trees 

or  tree  shall  deem  the  existg  secy  sufft,  and  every  such 

acceptce  of  any  new  secy,  and  every  such  rele   of  all   or 

any  pt  or  pts  of  the  hereds  comprd  in  any  existg  secy  shall 

be  bindg  on  all  psons  intted  in  the  sd  annual   sums  or 

rent-chges  or  portions  fund  and  the  intt  thof,  and  the  psons 

derivg  title  to  the  hereds  so  reled  shall  not  be  concerned  to 

enquire  into  the  sufficiency  in  point  of  value  or  title  of  the 

substituted  or  retained  secy  or  sees. 

Power  to         XLV.  Provd  ALWAYS,  and  it  is  hby  agrd,  that  if  any  pson 

bim!^***  who  wd  but  for  this  psnt  provon  for  the  time  being  be 

during       entled  to  the  posson  or  rect  of  the  rents  and  profits  of  the 

Variations^  sd  hereds  and  premes  hby  settled  (a)  as  tenant  for  life  or 

where        £„  tail  [male,  or  in  tail]  by  pchase  (6),  shall,  being  a  male, 

there  are 

limitations  be  under  the  age  of  twenty-one  yrs,  or  being  a  female  be 
^  !!™i!.  under  that  age  and  a  spinster  (c),  the  sd,  trees,  or  the  survor 

in  common,  ^  *^  ^  /*  *  * 

and  where  of  them,  shall  enter  into  the  posson  or  rect  of  the  rents  and 
vided  share  profits  of  the  same  premes  (d),  and  shall,  during  the  minority^ 


creating   the   charge   under   a   power  (as  in  Prec.  IV.,  ififra)^  simply 

'*  the  sd  trees  or  tree ;  "  and  subsequently  say,  "  the  sd  term." 

(a)  Where  there  are  limitations  to  tenants  in  common  in  fee,  or  in  tail, 

Insert  here,  "or  of  any  undivided  pt  or  share  thof.*' 
(V)  If  there  is  a  power  of  appointment  among  children  or  issoe,  say, 

''  be  beneficially  entled  to  the  posson  or  rect  of  the  rents  and 
profits  of  the  sd  hereds  and  premes  hby  settled  for  any  este 
by  pchase,  whether  by  apptmt  or  in  default  of  apptmt." 

(c)  In  a  settlement  in  the  male  line  only  the  provisions  for  females  will 
of  course  be  omitted  ;  and  where  the  tenants  for  life  are  all  of  age,  the 
provisions  as  to  them  will  be  omitted. 

(rf)  For  tenants  in  common,  say,  "or  of  such  undivided  pt  or 
share  thof." 
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or  minority  and  spinsterhood  as  the  case  may  be,  of  such  "  w^tJ^d 
pson,  continue  in  such  possion  or  rect,  and  manage  or 


(e)  As  to  this  clause,  see  3  Day.  Free.  463  ;  Vaisey  on  Settlements,  511.  As  to  the 
By  the  CJonv.  Act,  1881,  s.  42,  where  the  person  who  would  but  for  that  minority 
enactment  be  entitled  to  the  possession  or  receipt  of  the  rents  and  profits  of  ^^^'^ 
land  (of  any  tenure)  is  an  in£&nt,  and  in  the  case  of  a  female  unmarried,  the  ^^  ^  gg j 
trustees,  t.«.,  those  appointed  for  the  purpose  by  the  settlement,  or  if  there  g.  42. 
are  none  then  the  trustees  with  power  of  sale  or  of  consenting  to  a  sale,  or  if 
there  are  none,  then  the  trustees  appointed  for  the  purpose  by  the  Court,  are 
invested  with  the  ordinary  powers  of  management  (subject  to  a  restriction 
as  to  cutting  timber  and  committing  waste  if  the  infant  is  impeachable  for 
waste),  and  of  applying  any  part  of  the  rents  and  profits  at  discretion  for 
the  in&nt's  maintenance,  education,  or  benefit,  or  paying  the  same  for  that 
purpose  to  the  parent  or  guardian  ;  and  the  surplus  income  is  to  be  invested 
on  securities  authorised  by  the  settlement  or  the  general  law,  and  accumu- 
lated at  compound  interest.  The  accumulations,  subject  to  a  power  to 
apply  them  for  maintenance,  &c.,  in  subjequent  years,  are  to  be  held  in  trust 
for  the  infant  on  attaining  twenty-one,  or  if  a  female  marrying ;  and  in  the 
event  of  the  death  of  the  infant  under  age,  and  in  the  case  of  a  female  with- 
out having  been  married,  then  if  the  infant  was  tenant  for  life,  or  tenant  in 
tail,  or  tail  male  or  female,  by  purchase,  on  the  trusts  declared  thereof  by 
the  settlement,  or  if  none  are  declared,  or  the  infant  was  entitled  by  descent 
and  not  by  purchase,  or  was  tenant  in  fee  simple  absolute  or  determinable, 
then  in  trust  for  his  or  her  personal  representatives,  as  personal  estate. 
Where  the  infant  is  entitled  to  an  undivided  share  the  powers  of  the  Act 
may  be  exercised  jointly  with  the  co-owners.  The  statutory  provisions  will 
be  excluded  by  the  expression  of  a  contrary  intention  and  are  to  be  subject 
to  the  provisions  of  the  settlement. 

These  statutory  provisions  differ  from  the  clause  in  the  text : — 1.  In  being  Bemarks 
permissive  instead  of  directory.  2.  In  not  being  restricted  (as  the  clause  in  on  the  Act 
the  text  necessarily  is,  to  keep  within  the  law  as  to  perpetuities)  to  infants 
taking  by  purchase,  but  extending  to  infants  taking  by  descent;  but  as 
regards  the  trusts  of  the  accumulations  the  section  does  not  go  beyond  what 
would  have  been  lawful  before  the  Act ;  and  3.  In  not  extending  to  making 
roads,  &c.,  and  opening  new  mines,  and  in  being  subject  to  the  restriction 
against  waste  where  the  infant  is  impeachable  for  waste. 

The  powers  of  management,  &c.,  and  maintenance  in  this  section,  coapled  Act  may  bo 
with  the  powers  which  the  trustees  would  possess  on  behalf  of  the  infant  partly  ro- 
under the  Settled  Land  Act,  1882,  s.  60  (see  p.  665,  note),  are  ample  for  all  ^^^  vl^il 
ordinary  purposes :  and,  subject  to  a  question  as  to  the  destination  of  the 
accumulations,  it  is  considered  that  the  clause  may  in  general  be  relied  on 
as  sufficient ;  but  the  general  trustees  of  the  settlement  should  be  expressly 
appointed  trustees  for  the  purposes  of  this  enactment  as  well  as  the  Settled 
Iiand  Act  (see  as  to  the  latter,  p.  567,  note). 

If  the  settled  property  is  conveyed  to  the  trustees  so  as  to  vest  the  legal  As  to  the 
estate  in  them  in  trust  for  the  infant,  the  case  would  also  fall  within  the  effect  of 
43rd  section  of  the  Act  giving  general  powers  of  maintenance,  which  provides  "*  ^^  ^^ 

R  II  *2 


612  SETTLEMEXTS  (rEAL). 

superintend  tlie  managemt  of  the  same  premes  (a)  [with 
power  to  cut  timber  and  underwood  for  sale,  repairs,  or 
orwise,  and  to  open  and  work  mines,  minis,  quarries,  and 
brickfields  (6),  and  to  stock  and  cultivate  farms  (c),  and  to 
erect,  pull  down,  and  repair  houses  or  other  bldgs,  and  to 
drain  and  make  roads  and  fences,  and  orwisc  to  improve  all 
or  any  of  the  sd  premes,  and  to  insure  {d)  houses  and  bldgs 


the  Conr.  ^^^^  ^^^  accamulations  (subject  to  a  power  to  apply  them  for  the  mainten- 
Act»  1881,  nance  of  the  infant  in  subsequent  years)  are  to  go  to  "  the  person  who  ulti- 
as  to  the  mately  becomes  entitled  to  the  property  from  which  the  same  arises,"  nnless 
accumula-  otherwise  provided  by  the  settlement ;  a  provision  which  in  some  events  is  in 
tions.  direct  conflict  with  s.  42  ;  see  p.  465,  note  ;  Vai«ey  on  Settlements,  1048. 

The  trust  in  s.  42  of  the  accumulations  in  the  event  of  the  infant's  death  for 
his  personal  representatives  is  also  less  convenient  than  the  ordinary  trust 
(where  he  takes  by  purchase)  adding  them  to  capital.  As  to  the  right, 
under  s.  43,  of  an  infant  life-tenant  to  accumulations,  and  as  to  apportion- 
ment between  two  funds  available  for  maintenance,  to  one  of  which  the 
infant  is  only  contingently  entitled,  see  He  Wellt^  43  Ch.  D.  281. 
^  ^  These  considerations  seem  to  make  it  desirable  to  provide  expressly  for  the 

inserting     destination  of  the  accumulations  in  both  events  in  accordance  with  the 
express        ordinary  express  clause  (in  the  text),  as  far  as  the  law  permits  ;  but  where 
trust  of        the  infant  takes  by  descent,  a  provision  that  on  his  death  under  twenty-one, 
ttie  accu-  ^  ^YiQ  accumulations  shall  be  added  to  capital  instead  of  forming  part  of  his 
mu     lons^  estate,  would  not  be  lawful  (except  so  far  as  it  may  be  sanctioned  by  s.  43)^ 
and  it  would  be  better  in  that  event  to  give  them  to  his  personal  representa- 
tives according  to  s.  42.    An  express  provision  in  the  settlement  will  of  course 
prevail  over  the  provisions  of  the  Act,  Re  Duke  of  Aipwcaitle'»  Estates,  24 
Ch.  D.  129. 
For  a  clause  referring  to  the  Act,  see  next  form, 
(a)  See  note  (d)  on  p.  610. 
Addition         (JO  ^^^  ^  mining  estate  the  following  may  be  added  here  :— ''  and  for 

for  mining  |;hat  ppose  to  exercise  such  powers  and  liberties  as  might  be 
conferred  on  a  lessee  of  the  sd  mines  and  minis  and  to  make 
any  alterons  in  the  plant,  machinery,  and  chattels  employed 
in  the  working  of  the  sd  mines  and  minis,  and  to  dispose  of 
the  same  and  apply  the  proceeds  in  the  pchase  of  new  or  the 
improvemt  of  existg  plant,  machinery  or  chattels,  keepg  up 
as  far  as  may  be  the  value  thof,  and  to  exte  works  of  any 
kind  in  relon  to  such  mines  and  minis.*' 

(«)  See  special  clauses  as  to  this  below  pp.  650,  651,  forms,  C.  and  ci. 
(<Q  Trustees  are  now  enabled  to  insure  without  special  authority  by  the 
Trustee  Act,  1888,  s.  7. 
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to  the  powers  of  the  sd  Act  the  sd  trees  or  tree  shall  have 
power,  &c.,  insert  any  addonal  powers  required  ;2  [And  that 
any  surplus  rents  and  profits,  and  the  accumnlons  thof 
may  daring  any  such  minority  as  is  provd  for  by  the  sd 
Act  be  invested  in  any  of  the  modes  in  wch  moys  arisg 
from  a  sale  of  the  sd  premes  are  by  these  psnts  or  by  law 
authorised  to  be  invested ;]  And  that  any  accumulated  fund 
arisg  from  the  rents  and  profits  of  the  sd  premes  during  the 
minority  of  any  tenant  for  life  or  in  tail  [male  or  in  tail]  by 
pchase  shall  (witht  prejudice  to  the  power  to  apply  the  same 
at  any  time  as  if  the  same  had  been  rents  and  profits  of  the 
current  yr)  be  held  upon  the  trusts  followg,  that  is  to  say, 
€ts  in  the  last  form,  p.  614,  And  any  accumulons  so  arisg 
during  the  minority  of  any  tenant  in  tail  [male  or  in  tail]  by 
descent  shall  (witht  prejudice  as  afsd)  be  held  in  trust  for 
him  or  her  or  his  or  her  psonal  repves,  whether  he  or  she 
shall  attain  the  age  of  twenty-one  yrs,  or  being  a  female 
marry  or  not(c). 
XLvn.  And  it  is  hby  agrd,  that  it  shall  be  lawful  for  the  Power  to 

sd, ,  during  his  life,  and  after  his  death  for  the  sd,  {|^il!one 

trees,  or  the  [survors  or]  survor  of  them,  during  the  minority  yeam  (d), 

(tf)  Where  the  limitations  are  in  fee  with  an  accnxer  clanse  or  gift  over  Yariation 
on  death  under  twenty-one,  &c.,  say,  "  and   that  any   accumulated^?'^*?***' 
fund  arisg  during  any  minority  shall  (witht  prejudice,  &c.,)  fee. 
be  held  upon  the  trusts  followg,  that  is  to  say,  if  the  pson 
during  whose  minority  the  same  shall  have  arisen  shall  have 
taken  by  purchase  and  shall  attain  the  age  of  twenty-one 
yrs  or  being  a  female  shall  marry,  or  in  case  such  pson  shall 
have  taken  by  descent,  then  in  trust  for  him  or  her  absolutely, 
but  in  case  such  pson  shall  have  taken  by  pchase  and  shall 
die  under  the  age  of  twenty-one  yrs,  and  if  a  female  witlit 
havg  been  married,  then,  on  trusts  of  sale  moys.'' 

There  appears  to  be  no  objection,  notwithntanding  the  Conv.  Act,  s.  42, 
Biib-eec.  5  (iii.)*  to  capitalizing  the  accumulations  arising  during  the  minority 
of  a  tenant  in  fee  by  jmrefuue. 

As  to  the  form  of  the  trust  of  the  accumulations  where  the  settlement 
contains  a  shifting  clause,  see  3  Day.  Prec.  1200. 

(<0  As  to  the  powers  of  leasingj'sale,  &c.,  now  vested  in  tenants  for  life  and 
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the  residue  of  the  sd  rents  and  profits  [and  produce]  in  the 
way  of  compound  intt,  bj  inrestg  the  same  and  the  resoltg 
income  thof  in  or  upon  any  investmts  in  wch  moy  arisg 
from  a  sale  of  the  sd  hereds  and  premes  is  hby  or  by  hiw 
authorized  to  be  invested,  with  power  from,  time  to  time  to 
vary  such  investmts  at  discron,  and  shall  stand  possed  of 
the  sd  residue  of  the  sd  rents  and  profits  [and  produce]>  and 
the  accumulons  thof  (a),  and  the  investmts  representg  the 
same,  upon  the  trusts  foUowg,  that  is  to  say,  if  the  pson 
during  whose  minority  the  same  shall  have  been  accumulated 
shall  being  a  male  attain  the  age  of  twent3^-one  yrs  or  being 
a  female  attain  that  age  or  marry  then  upon  trust  for  such 
pson  his  or  her  exs  or  ads  as  psonal  este,  but  if  such  pson 
being  a  male  shall  die  under  the  age  cf  twenty-one  yrs  or 
being  a  female  shall  die  under  that  age  and  witht  havg  been 
married  then  upon  the  trusts  and  subjt  to  the  powers  and 
provons  wch  wd  have  been  applicable  thto  if  the  same  had 
arisen  from  a  sale  of  the  sd  premes,  but  so  that  the  whole 
or  any  pt  of  such  accumulons  may  at  any  time  be  applied 
for  the  benefit  of  any  such  minor  as  if  the  same  had  been 
rents  and  profits  arisg  in  the  then  current  yr. 
Cknse  snp-  XL VI.  Pbovd  ALWAYS,  and  it  is  hby  agrd  that  the  sd,  trees, 
tolmd  ^^^  ^^®  survors  and  survor  of  them  shall  be  the  trees  and 
modifying  tree  of  these  psnts  for  the  pposes  of  the  42nd  section  of  the 
minorit^  Conveyancg  and  Law  of  Property  Act,  1881,  the  powers 
clause  (b),  ^q^  j  provons  whof  [as  hby  modified  and  subjt  to  the  provons 
hrin  contd]  shall  apply  to  these  psnts,  [and  so  that  it  shall 
be  obligatory  on  the  sd  trees  or  tree  to  enter  into  and  con- 
tinue in  the  posson  or  rect  of  the  rents  and  profits  of  the  sd 
premes  hby  settled  [or  any  undivided  share  thof,  as  the  case 
may  be]  in  every  case  thby  provd  for]  ;  [And  that  in  addon 


Aa  to  (a)  Where  there  is  a  prior  tmst  for  accumulation  for  any  purpoee  other 

trusts  for     than  the  payment  of  debts  or  raising  portions  for  younger  children,  the  pio- 

accnmula-    yigjons  in  the  text  might  be  held  to  offend  against  the  Thellusson  Act,  39  & 

^^^'  40  Geo.  III.  c.  98,  see  above,  p.  601,  note  ;  except  so  far  as  this  objection  is 

removed  by  the  Conr.  Act,  1881,  ss.  42,  48,  see  p.  611,  note. 

(ft)  Seep.  611,  note. 
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to  the  powers  of  the  sd  Act  the  sd  trees  or  tree  shall  have 
power,  &c.,  insert  any  addonal  powers  required  /]  [And  that 
any  surplus  rents  and  profits,  and  the  accumulons  thof 
may  during  any  such  minority  as  is  provd  for  by  the  sd 
Act  be  invested  in  any  of  the  modes  in  wch  moys  arisg 
from  a  sale  of  the  sd  premes  are  by  these  psnts  or  by  law 
authorised  to  be  invested ;]  And  that  any  accumulated  fund 
arisg  from  the  rents  and  profits  of  the  sd  premes  during  the 
minority  of  any  tenant  for  life  or  in  tail  [male  or  in  tail]  by 
pchase  shall  (witht  prejudice  to  the  power  to  apply  the  same 
at  any  time  as  if  the  same  had  been  rents  and  profits  of  the 
current  yr)  be  held  upon  the  trusts  followg,  that  is  to  say, 
as  in  the  last  form,  p.  614,  And  any  accumulons  so  arisg 
during  the  minority  of  any  tenant  in  tail  [male  or  in  tail]  by 
descent  shall  (witht  prejudice  as  afsd)  be  held  in  trust  for 
him  or  her  or  his  or  her  psonal  repves,  whether  he  or  she 
shall  attain  the  age  of  twenty-one  yrs,  or  being  a  female 
marry  or  not(c). 
XLvn.  And  it  is  hby  jlqrd,  that  it  shall  be  lawful  for  the  Power  to 

sd, ,  during  his  life,  and  affcer  his  death  for  the  sd,  J^£°ono 

trees,  or  the  [survors  or]  survor  of  them,  during  the  minority  jeara  (d). 

(<?)  Where  the  limitations  are  in  fee  with  an  accruer  clause  or  gift  over  Variation 

on  death  under  twenty-one,  &c.,  say,  '*  and   that  any   accumulated  f?'  J'™i**- 

.       .         o  tiona  in 

fund  arisg  during  any  minority  shall  (witht  prejudice,  &c.,)  fee. 
be  held  upon  the  trusts  followg,  that  is  to  say,  if  the  pson 
during  whose  minority  the  same  shall  have  arisen  shall  have 
taken  by  purchase  and  shall  attain  the  age  of  twenty-one 
yrs  or  being  a  female  shall  marry,  or  in  case  such  pson  shall 
have  taken  by  descent,  then  in  trust  for  him  or  her  absolutely, 
but  in  case  such  pson  shall  have  taken  by  pchase  and  shall 
die  under  the  age  of  twenty-one  yrs,  and  if  a  female  witlit 
havg  been  married,  then,  on  trusts  of  sale  inoys.*' 

There  appears  to  be  no  objection,  notwithstanding  the  Gonv.  Act,  s.  42, 
snb-sec.  5  (iii.)*  to  capitalizing  the  accumulations  arising  during  the  minority 
of  a  tenant  in  fee  by  purchase. 

As  to  the  form  of  the  trust  of  the  accumulations  where  the  settlement 
contains  a  shifting  clause,  see  3  Day.  Prec.  1200. 

(<Q  As  to  the  powers  of  leasingi'sale,  &c.,  now  vested  in  tenants  for  life  and 
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Fines. 

As  to  oove 
nants,  &c. 


Special 
powers. 


of  any  son  [or  daur]  of  the  sd ,  who,  if  of  full  age,  wd 

be  entled  to  the  posson  or  rect  of  the  rents  and  profits  of 

other  limited  owners  under  the  Settled  I^nd  Acts,  1882  to  1889,  see  p.  564, 
note,  where  the  ^neral  provisions  of  the  Acts  are  stated. 

As  to  the  inutilitj  of  inserUngexpress  powers  of  leasing,  sale,  &c.,  where  the 
statutory-  powers  apply,  except  by  way  of  extension  of  the  latter,  see  p.  569. 
note.  In  the  few  cases  in  which  it  may  be  necessary  or  desirable  to  insert 
express  powers,  they  may  be  Inserted  either  at  length  or  by  reference  to  the 
Act,  the  latter  method  being  preferable.  Forms  zlyii.  to  lxxtiii.  indn- 
sive  comprise  all  the  powers,  whether  statutory  or  not,  adapted  for  use  where 
express  powers  are  inserted  at  length.  Forms  Lxxiz.  and  LXXX.  are  for  a 
settlement  in  which  express  powers  are  to  be  given  by  reference  to  the  Act- 
Forms  Lxxxi.  to  oiii.  are  of  powers  operating  by  way  of  extension  of  the 
statutory  powers,  and  may  for  the  most  part  be  used  whether  those  powers 
are  relied  on,  or  are  expressly  given  by  inference  to  the  Act. 

The  Act  of  1882  contains  provisions  (part  iv.,  clauses  6  to  14),  which  in 
general  render  it  unnecessary  to  insert  express  powers  of  leasing  and 
accepting  surrenders  of  leases.  By  clause  6,  a  tenant  for  life  (including  any 
other  person  having  the  powers  of  a  tenant  for  life  under  the  Act),  may 
lease  the  settled  land  or  any  easement,  right,  or  privilege  of  any  kind  over 
or  in  relation  to  the  same  for  any  purpose,  whether  involving  waste  or  not, 
for  a  term  not  exceeding  for  a  building  lease  99  years,  for  a  mining  lease  60 
years,  and  for  any  other  lease  21  years.  As  to  building  and  mining  leases, 
see  infra^  p.  619,  note,  p.  620,  note. 

Every  lease  is  to  be  by  deed,  and  to  take  effect  in  possession  not  later  than 
twelve  calendar  months  after  date,  and  is  to  reserve  the  best  rent  (which 
includes  render,  ss.  2,  10  (ii.)  ),  having  regard  to  any  fine  taken,  and  any 
money  laid  out  or  to  be  laid  out  for  the  benefit  of  the  settled  land,  and  generally 
to  the  circumstances  of  the  case  (s.  7)  ,  but  the  value  of  a  surrendered  lease 
may  be  taken  into  consideration  in  fixing  the  rent  and  terms  of  the  lease, 
s.  13  (5)  ;  and  see  the  Agricultural  Holdings  Act,  1883,  s.  43,  below,  p.  623, 
note  (<Q.  As  to  the  insertion  of  a  covenant  for  renewal,  see  Re  FamHl,  33 
Ch.  D.  699 ;  Oas  Light  Jj^  Coke  Co,  v.  Tou)»e,  36  Ch.  D.  519  ;  awfe.  Vol.  I., 
p.  742,  note. 

Any  fine  taken  is  applicable  as  capital,  and  must  be  paid  to  the  trustees 
(88.  42,  53  ;  and  the  Settled  Act,  1884,  s.  4). 

The  lease  must  contain  a  covenant  by  the  lessee  for  payment  of  the  rent, 
and  a  condition  of  re-entry  on  non-payment  thereof  within  a  time  not  ex- 
ceeding thirty  days,  s.  7  (3).  A  counterpart  is  to  be  executed  by  the  lessee, 
and  delivered  to  the  tenant  for  life,  but  the  execution  of  the  lease  by  the 
tenant  for  life  is  to  be  evidence  that  this  is  done,  s.  7  (4).  A  statement 
contained  in,  or  endorsed  on  a  lease  signed  by  the  tenant  for  life,  respecting 
any  matter  of  fact  or  calculation  under  the  Act  in  relation  to  the  lease,  is  in 
favour  of  the  lessee  and  those  claiming  under  him,  to  be  suificient  evidence 
of  the  matter  stated,  s.  7  (5). 

The  statutory  leasing  powers  extend  (s.  12)  to  the  making  of  (1),  a  lease 
for  giving  effect  to  a  contract  entered  into  by  a  preoecessor  in  title  of  a 
tenant  for  life  to  make  a  lease,  which  if  granted,  would  have  been  binding 
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the  hereds  and  premes  hby  settled  (a),  to  demise  (b)  all  or 
any  of  the  sd  hereds  and  premes  [with  the  exception  of  the 
mansion-house  and  park  and  grounds,  and  any  lands  usually 
occupied  thrwith]  for  any  term  of  yrs,  not  exceedg  twenty- 
one  yrs,  to  take  effect  in  posson,  or  within  six  calr  months 
from  the  date  of  the  lease,  so  as  there  be  reserved  in  every 
such  lease  the  best  yrly  rent  or  rents  to  be  incident  to  the 
reversion  that  can  be  reasbly  obtained,  [witht  taking  any- 
thing in  the  nature  of  a  fine  or  premium,]  [or,  havg  regard 


on  the  sncceasors  in  title  ;  (2)  a  lease  for  giving  effect  to  a  covenant  for 
renewal  I  the  performance  whereof  could  be  enforced;  and  (3),  a  lease  for 
confirming  a  previous  lease  which  is  voidable  or  void,  bat  the  lease  most  be 
such  as  could  have  been  lawfully  granted  at  the  date  of  the  original  lease. 

The  tenant  for  life  has  also  full  power  to  accept  surrenders  of  leases,  and  Surrenders, 
grant  new  leases  (s.  13). 

By  s.  15,  **  the  principal  mansion  house  and  the  demesnes  thereof,  and  As  to  man- 
other  lands  usually  occupied  therewith,"  are  not  to  be  leased  without  the  siou-hoase^ 
consent  of  "  the  trustees  of  the  settlement "  (see  p.  567,  note),  or  an  order  of  ^ 
Court ;  see  as  to  this.  Vol.  I.,  p.  490. 

The  tenant  for  life  is  by  s.  20,  fully  empowered  to  execute  any  deed  for  Execution 
effecting  the  lease,  including  power  to  make  a  legal  lease  of  copyholds  or  of  deeds 
leaseholds  vested  in  trustees  (which  could  not  of  course  be  authorised  by  an  '^^^  ^'^' 
express  power,  see  Vol.  I.,  p.  491,  note,  and  Vol.  II.,  p.  486) ;  and  to  make,  *''®*'" 
vary  and  rescind  contracts  for  leases,  s.  31. 

As  to  the  necessity  of  giving  notice  to  the  trustees  and  their  solicitor  of  Notice  to 
any  intended  exercise  of  the  statutory  powers  under  s.  45,  as  amended  by  the  tms- 
the  Settled  Land   Act,  1884,  s.  5  ;  and  the  desirability  of  excluding  such  ^^^^ 
necessity,  see  p.  275,  note.  Vol.  L,  p.  494,  note. 

(a)  Where  there  is  a  limitation  to  tenants  in  common,  add,  "  or  of  any  Variations 
undivided  share  or  shares   thof."    If  the  deed  contains  several  ^o' ^i^'^^*' 
leasing  powers,  it  may  be  found  convenient  to  continue  from  this  point  as  "^?*™°*®"» 

follows,  "  to  exercise  over  the  whole  or  any  pt  of  the  same  seveml 
premes  [or,  accdg  to  circes,  of  any  such  undivided  share  or  ^®"*°« 
shares  thof]  the  powers  followg,  that  is  to  say.  First,  a  power 
to  demise,  &c.,  as  in  the  text ;  Secondly,  a  power  to  demise, 
&c." 

(b)  Although  the  phrase  '*  appt  hy  way  of  lease  "  is  technicaUy  As  to  use 
more  appropriate  where  the  lease  is  effected  by  appointment  of  the  use,  the  o^  'wor^ 
word  "  demise  "  is  here  used  as  being  more  convenient  and  free  from  any     ^*°"**« 
material  objection,  and  in  any  case  in  which  the  express  power  operates 

under  the  Settled  Land  Act,  1882,  s.  67,  by  way  of  extension  of  the  statutory 
powers,  the  latter  word  is  strictly  correct. 
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to  any  fine  or  premium  wch  may  be  taken,  and  so  that  any 
fine  or  premium  taken  shall  be  pd  to  the  sd,  trees,  or  the 
Burvors  or  survor  of  them,  and  be  applied  as  if  the  same 
had  arisen  firom  a  sale  of  the  sd  premes  (a)3»  and  so  as  there 
be  contd  in  every  such  lease  a  condon  of  re-entry  for  non- 
paymt  within  a  reasble  time,  to  be  thrin  specified,  of  the 
rent  or  rents  thby  reserved. 

ZLYui.  And  it  is  hby  aord,  that  it  shall  be  lawful  for  (6) 
every  pson  hby  made  tenant  for  life  of  the  sd  hereds  and 
premes  hby  settled,  when  he  [or  she]  shall  be  entled  to  the 
posson  or  rect  of  the  rents  and  profits  of  the  same  premes, 
and  also  for  the  sd,  trees,  or  the  [survors  or]  survor  of  them, 
during  the  minority  of  any  pson  who,  under  the  limons 
hinbfe  contd,  if  of  full  age,  wd  be  entled,  &c.,  continue  as  in 
precedgform. 

XLix.  And  also  (c)  to  demise  all  or  any  pt  of  the  sd 
hereds  and  premes  hby  settled  to  any  pson  or  psons  who 
shall  improve  or  covt  to  improve  the  same  within  three  yrs 
from  the  date  of  the  lease  by  bldg  thron  any  new  house  or 


Variation       (a)  If  desired  add,  "  except  that  any  fine  or  premium  reced  on 
**  rane'^  *^®  renewal  of  any  lease  wchis  renewable  by  contract  orcustom 

shall  be  deemed  to  be  income  ;  "  there  seems  to  be  nothing  to  pre- 
vent this  exception  being  extended  to  the  renewal  of  a  lease  nnder  the  statu- 
tory power,  notwithstanding  the  provision  in  the  Settled  Land  Act,  1884, 
B.  4,  that  fines  are  to  be  capital,  as  this  would  be  an  extension  and  not  a  re- 
striction, of  the  rights  of  the  tenant  for  life. 
(h)  Where  the  form  of  name  and  arms  clause  at  p.  588,  is  used,  saj 

*'  for  every  pson  for  the  time  being  beneficially  entled 
under  these  psnts  to  the  posson  or  rect  of  the  rents  and 
profits  of  the  hereds  and  premes  hby  settled  for  any  legal  or 
equitable  este  of  freehd,  and  also  for  the  sd,  trees,  or  the 
[survors  or]  survor  of  them,  during  the  minority  of  any  psou 
who,  if  of  full  age,  wd  be  entled  as  afsd,  <fec." 

(<?)  If  the  form  given  above,  p.  617,  note  (a),  is  adopted,  this  wiU  run, 
'*  And  Secondly,  &C."  if  it  should  be  found  necessary  to  make  a  new 
commencement  say,  *'  And  IT  IS  HBT  FURTHER  AGRD  that  it  shall 

be  lawful  for  the  pson  or  psons  hinbfe  authorised  to  grant 
leases  of  the  hereds  and  premes  hby  settled  to  demise.  Sec" 


Variation 
for  name 
and  arms 
elatue. 
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bldgy  or  by  repairg,  addg  to,  or  improvg  any  then  existg  Vftriation 
house  or  bldg,  for  any  term  of  yrs  not  exceedg  ninety-nine  nonary 
yrs,  to  take  eflfect  in  posson,  or  within  six  calr  months  from  ^*""  ^^^ 

(d)  A  tenant  for  life  or  person  having  the  powers  of  a  tenant  for  life  under  Power 
the  Settled  Land  Act,  1882,  may  nnder  s.  6  grant  building  leases,  including  to  grant 
leases  of  easements,  &c.,  for  any  term  not  exceeding  99  years.    The  general  |~~^ 
provisions  of  the  Act  as  to  the  terms  of  the  lease  (s.  7)  and  other  matters  ^f^LSSld 
relating  to  the  leasing  powers  (ss.  12, 13,  15, 19,  20,  &  31),  which  are  stated  jawiI  Act. 
or  referred  to  in  p.  616,  note,  apply  equally  to  building  leases. 

By  B.  8  *'  Every  building  lease  is  to  be  made  partly  in  consideration  of  the  ProTiaooa 
lessee,  or  some  person  by  whose  direction  the  lease  is  granted,  or  some  other  as  to  build 
person,  having  erected,  improved,  or  repaired,  or  agreeing  to  erect,  improve*  ™8 1««»C"- 
or  repair  buildings,  or  having  executed,  or  agreeing  to  execute,  on  the  land 
leased,"  an  improvement  authorised  by  the  Act  (s.  26)  for  or  in  connection 
with  building  purposes.    A  peppercorn  rent  or  a  nominal  or  other  rent,  leas 
than  the  rent  ultimately  payable,  may  be  made  payable  for  the  first  five 
years  or  any  less  part  of  the  term. 

It  is  also  provided  (sub.-s.  3)  that  where  the  land  is  contracted  to  be  leMed 
in  lots  the  entire  rent  may  be  apportioned  in  any  manner,  save  that  the  rent 
reserved  by  any  lease  is  not  to  be  less  than  IDs.,  nor  more  than  one-fifth 
of  the  full  annual  value  of  the  land  and  buildings  ;  and  the  total  rent 
reserved  on  all  the  leases  for  the  time  being  granted  is  not  to  be  less  than 
the  total  rent,  which,  in  order  that  leases  may  be  in  conformity  with  the 
Act,  ought  to  be  reserved  in  respect  of  the  whole  land  for  the  time  being 
leased. 

By  the  Settled  Land  Act,  1889,  52  &  53  Vic.  c.  36,  a  building  lease  or  As  to 
agreement  made  under  the  powers  of  the  Act  of  1882,  may  contain  an  option  option  of 
of  purchase,  to  be  exercised  within  ten  years,  at  a  price  to  be  fixed  at  the  pi>rchase. 
time  of  making  the  lease  or  agreement 

As  to  a  lease  for  artizans'  dwellings,  see  the  Housing  of  the  Working  As  to 
Classes  Act,  1885,  48  &  49  Vic.  c.  72,  s.  1 1.  T^^' 

By  8. 10  the  Court  is  empowered,  where  the  custom  of  any  district  so  *^^"^8*- 
requires,  or  there  would  otherwise  be  a  dlfficnlty,  to  authorise  the  tenant  for  ^  ^ 
life  either  generally  or  in  any  particular  case  to  make  leases  or  grants  for  ****■  ^ 
building  or  mining  purposes  of  the  settled  land  in  that  district  for  any  longer  ^^^r 
term  than  that  authorised  by  s.  6,  or  in  perpetuity,  at  fee  farm  or  other  rents*  terms  or  in 
secured  by  condition  of  re-entry  or  otherwise.    For  forms  extending  the  perpetuity, 
statutory  power  in  this  respect  see  infra. 

A  building  lease  under  the  ordinary  express  or  statutory  power  is  bad 
without  a  covenant  to  build,  and  if  bad  as  a  building  lease  cannot  be  valid 
as  an  ordinary  lease,  Hallett  to  Martin,  24  Ch.  D.  624. 

As  to  the  appropriation  of  land  for  roads,  &c.,  see  s.  16,  and  infra. 

These  leasing  powers,  coupled  with  the  powers  of  s.  16,  as  to  laying  out 
Toads,  Ac.,  appear  to  be  sufficient,  except  where  leases  for  longer  terms  or 
grants  in  fee  on  chief  rent  are  customary  or  may  be  required,  and  except 
that  it  may  in  some  cases  be  desirable  to  exclude  the  restrictions  of  s.  8, 
8ub-B.  3. 
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Power 
to  grant 
mining 
le—ea. 

Variation 

for  TflTBT' 

■ionury 
leases  (o). 


the  date  of  the  lease  (a),  so  as  there  be  reserred  on  eveiy 
such  lease  the  best  yrly  rent  or  rents  that  can  be  reasblj 
obtd  [witht  takg  an}i;hing  in  the  nature  of  a  fine  or  premium,] 
[or,  havg  regard,  &,c.,  as  in  form  xlyuJ},  but  so  that  during 
the  first  three  yrs  of  any  such  term  a  peppercorn  rent,  or 
rent  smaller  than  that  payable  during  the  residue  of  such 
term  may  be  reserved  :  And  so  as  there  be  contd  in  every 
such  lease  a  condon  of  re-entry  for  non-pajrmt  within  a 
reasble  time  to  be  thrin  specified  of  the  rent  or  rents  thby 
reserved,  and  so  as  the  lessee  or  lessees  do  exte  a  counterpt 
thof,  and  do  thby  covt  for  the  due  paymt  of  the  rent  or  rents 
thby  reserved,  but  so  that  the  exon  of  the  lease  by  the  lessor 
or  lessors  shall  be  conclusive  evidce  in  favour  of  all  psons 
claimg  under  the  lessee  or  lessees  of  the  due  exon  of  such 
counterpt. 

L.  And  also  (6)  to  demise  all  or  any  of  the  mines, 
quarries,  stones,  minis,  and  substces  in,  under,  or  upon  any 
of  the  lands  hby  settled,  either  with  or  witht  the  surface  of 
such  lands  or  any  pt  thof,  aud  either  with  or  witht  any 
messes,  bldgs,  lands,  easemts,  or  hereds  convenient  to  be 
held  with  the  same  resply,  and  whether  the  same  shall  or 
shall  not  have  been  previously  opened  or  worked,  for  any 


Variation 
for  rerer- 
sionaiy 


Power 
to  grant 
mining 
leases  un- 
der Settled 
Luid  Act. 

Meaning 
of  mining 
lease. 


(a)  If  reversionaiy  leases  are  aathorised,  insert  here  ''  or  for  any  term 

of  yrs,  to  commce  on  the  expirou  of  any  then  existg  lease  of 
the  hereds  and  premes  comprd  in  such  reversionary  lease, 
and  to  cease  at  any  time  not  later  than  ninety-nine  yrs  firom 
the  commencemt  of  the  reversionary  lease.'* 

(i)  See  above,  p.  618,  note  (c). 

(r)  A  tenant  for  life  under  the  Settled  J^ind  Act,  1882,  may  by  s.  6 
grant  mining  leases,  inclading  leases  of  easements  or  other  rights  or  privi- 
leges over  the  settled  land,  for  any  term  not  exceeding  60  years.  As  to  the 
general  provisions  of  the  Act  applicable  to  mining  as  well  as  other  leases 
(ss.  7,  12, 18,  15, 19,  20  k  81),  see  p.  616,  note. 

By  s.  2  (10)  (iv.)  a  "  mining  lease  "  is  a  lease  for  mining  parpoaes  or  pur- 
poses connected  therewith,  and  includes  a  grant  or  license  for  mining  pur- 
poses ;  and  "  mining  purposes "  include  the  sinking  and  searching  for, 
working,  getting,  making  merchantable,  converting,  and  disposing  of,  &c. 
mines  and  minerals  in  or  under  the  settled  land  or  any  other  land,  and  the 
erection  of  buildings  and  execution  of  works ;  and  ^  mines  and  minetals  '* 
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term  of  yrs  not  exceedg  sixty  yrs,  to  take  effect  in  posson, 
or  within  six  calr  months  from  the  date  of  the  lease  (6), 
with  such  liberties,  licenses,  and  powers  for  searchg  for, 
workg,  gettg,  washg,  smeltg,  and  makg  merchantable  the  sd 
mines,  qoarries,  stones,  minis,  and  sabstces  as  to  the  pson 
or  psons  exercisg  this  psnt  power  shall  seem  pper,  and  to 
insert  in  any  such  lease  powers  of  instroke  and  outstroke, 
and  an  average  clause  enablg  short  workgs  in  any  one  yr  to 
be  made  up  in  the  followg  yr  or  yrs  witht  paying  any  royalty 
for  the  same,  and  power  to  refer  disputes  arisg  thrunder  to 
arbitron,  and  any  other  clauses  or  provons  wch  may  appear 
to  the  pson  or  psons  exercisg  this  power  to  be  necy  or  pper, 
but  so  that  there  be  reserved  on  every  such  lease  the  best 

inclade  aU  minerals  and  sabstanoes  whether  obtainable  by  undergioand  or 
surface  working,  and  whether  already  opened  or  in  work  or  not. 

By  8.  2  (10)  (ii.)  rent  includes  yearly  or  other  rents  and  tolls,  duties,  ^  ^  i^q* 
royalties,  or  other  reservations  by  the  acre,  or  the  ton,  or  othermse  ;  and  pay-  &c 
ment  includes  delivery.  By  s.  9  in  a  mining  lease  the  rent  may  be  according 
to  the  acreage  worked  or  the  quantities  of  any  minerals  gotten,  made  mer- 
chantable, converted,  or  disposed  of,  in  or  upon  the  settled  land  or  any  other 
land  or  any  facilities  given  in  that  behalf ;  and  a  fixed  or  minimum  rent 
may  be  reserved,  with  or  without  an  average  clause  ;  and  a  lease  may  be 
made  partly  in  consideration  of  the  lessee  having  executed  or  agreeing  to 
execute  an  improvement  authorised  by  the  Act  (s.  25)  for  mining  purposes. 

By  s.  17  a  mining  lease  may  be  either  of  land  with  or  without  an  exception  j^  to  lease 
or  reservation  of  all  or  any  of  the  mines  and  minerals,  or  of  any  mines  and  of  minerals 
minerals,  and  with  or  without  a  grant  or  reservation  of  powers  of  working,  Ap^rt  from 
wayleaves,  or  rights  of  way,  rights  of  water  and  drainage,  and  other  powers,  j"^*^ 
easements,  and  rights  for  mining  purposes  in  relation  to  the  settled  land  or 
any  other  land. 

By  a  11  (unless  a  contrary  intention  is  expressed  (as  to  which  see  JU  Appli- 
Duke  ofXewcoMtle,  24  Ch.  D.  129)),  three-fourths  of  the  rent  where  the  cation  of 
tenant  for  life  is  impeachable  for  waste  in  respect  of  minerals,  and  other-  ^^^ 
wise  one-fourth  part  thereof  is  to  be  set  aside  as  capital,  and  the  residue 
applied  as  rents  and  profits.  As  to  the  application  of  this  section  to  a  settle- 
ment In  trust  for  sale,  see  Re  Ridge,  31  Ch.  D.  504. 

As  to  the  power  of  the  Court  to  authorise  leases  or  grants  for  longer  terms 
or  in  perpetuity  for  mining  purposes,  see  s.  10,  p.  619,  note. 

(()  If  reversionary  leases  are  authorised,  insert  here, ''  or  for  any  term  Variation 

of  yrs  to  commce  on  the  expiron  of  any  then  existg  lease  .io,^*'' 
of  the  hereds  and  premes  comprd  in  such  reversionary  leases* 
or  extended  lease,  and  to  cease  at  any  time  not  later  than 
sixty  yrs  from  the  commencemt  of  such  last  mentd  lease." 
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rent  or  rents,  renders,  royalties,  and  reservons  by  the  ton, 

acre,  or  orwise,  and  if  thought  pper  variable  in  amt  accdg 

to  the  minis  or  substces  actually  got  or  made  merchantable 

or  sold,  or  the  acreage  worked,  [witht  takg  anything  in  the 

nature  of  a  fine  or  premium,]  [or,  havg  regard,  &c.,  €u  in 

form  XLvn.],  and  so  as  there  be  contd  in  every  such  lease  a 

Condon  of  re-entry  for  non-paymt  or  non-deUvery,  within 

reasble  times  to  be  thrin  specified,  of  the  rent  or  rents, 

renders,  royalties,  and  reservons  thby  reserved,  and  so  as 

the  lessee  or  lessees  do  exte  a  counterpt  thof,  and  do  thby 

covt  for  the  due  paymt  or  delivery  of  the  rents,  renders, 

royalties,  and  reservons  thby  reserved,  [but  so  that  the  exon 

of  the  lease,  &c.,  as  in  lastforni]' 

Power  LI.  And  ALSO  (a)  to  grant  way-leaves,  water-leaves,  and 

^JIJ^     other  easemts,  rights,  or  privileges  of  any  nature  over  the 

€Mement8   hereds  and  premes  hby  settled,  or  any  pt  thof,  for  any  term 

of  yrs  not  exceedg  ninety-nine  yrs,  to  take  effect  in  posson, 

or  within  six  calr  months  from  the  date  of  the  grant  (c), 

upon  such  Condons  as  may  be  thought  pper,  [but  so  that 

nothing  in  the  nature  of  a  fine  or  premium  be  taken  for  the 

same],  [or,  havg  regard  to  any  fine  or  premium,  &c.,  as  in 

form  XLvn.]. 

Power  to        Lii.  And  ALSO  (a)  to  make  allowces  to,  and  arrangemts 

r©Dder8"or  with  tenants,  and  to  accept  a  surrender  of  any  lease  or 


(a)  See  p.  618,  note(0. 
Ab  to  (JO  Leases  of  easements  may  be  granted  under  the  Settled  Land  Act,  1882, 

leasee  of  s.  6,  for  a  term  not  exceeding  99  years  for  a  baUdlng  lease,  60  years  for  a 
eaBemente  mining  lease,  and  21  years  in  the  case  of  any  other  lease  ;  see  also  as  to  ease- 
tuJ^T  ^A^  ments  in  connection  with  mining  purposes,  s.  17,  p.  621,  note.  By  ss.  8  and 
j^^  17  an  easement  or  right  of  any  kind  over  the  settled  land  maybe  created  by 

way  of  sale. 
Yariatiou         (O  ^  reversionary  leases  are  authorised  insert  here,  *'  or  for  any  term 

for  rerer-    q{  yj^  to  commce  ou  the  expirou  of  any  then  existg  lease  of 

le^esf       such  easemt,  right  or  privilege  or  of  the  hereds  over  wch  the 

same  is  granted  by  such  reversionary  or  extended  lease,  and 

to  cease  at  any  time  not  later  than  ninety-nine  yrs  from  the 

commencemt  of  such  last  mentd  lease." 
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tenancy  for  the  time  being  affectg  the  whole  or  any  pt  of  l«^  •■^ 
the  hereds  and  premes  hby  settled,  and  so  that  if  any  lease  ^alae  of 
shall  be  granted  under  any  of  the  powers  hinbfe  contd  on  J^J^Tleaw 
the  surrender  of  a  then  existg  or  prior  lease  or  tenancy,  into  ac- 
the  value  of  the  intt  surrendered  or  the  tenant-right  or^^^^^ 
claim  to  compenson  for  improvemts  or  orwise  in  respt  of  wnewal 
such  lease  or  tenancy,  may  be  taken  into  acct  in  fixg  the 
rent  and  other  terms  of  the  new  lease. 

Lin.  And  also  (e)  to  grant  in  fee  simple  any  pt  or  pts  Power 
of  the  sd  hereds  and  premes  hby  settled  to  any  pson  or  gi^to  in 
psons  who   shall  erect  any   new  bldg  thron,  or  rebuild,  ^^.  •" 
repair,  or  improve  any  then  existg  bldg  thron,  or  in  any  for  imiid- 
other  mner  substantially  improve   the   same,  and  perma- ^JJJ**^  v 
nently  improve  the  value  thof,  or  shall  covt  or  agree  so  to 
do  within  such  a  specified  time  after  the  date  of  the  grant 
as  shall  in  each  case  be  deemed  reasble,  togr  with  any  such 
liberties,  powers,  easemts,  and  rights,  and  subjt  to  any  such 
exceptions,  reservons,  restrons,  obligons,  covts,  and  condons 
as  the  pson  or  psons  exercisg  this  power  shall  think  expe- 


(<f)  The  Settled  Land  Act,  1882,  by  s.  IS^g^yes  to  the  tenant  for  life  power  Powen  of 
to  accept,  with  or  without  consideration,  a  sarrender  of  any  lease  in  respect  Settled 
of  the  whole  or  any  part  of  the  land  leased,  with  or  without  an  exception  of  ^^'^^  ^^ 
all  or  any  of  the  mines  and  minerals,  or  in  respect  of  mines  and  minerals,  or  ^^  ^  *^''. 
any  of  them ;  and  on  a  sarrender  of  part  only  of  the  land  or  mines  and  ^.-^^.^ 
minerals  leased  to  apportion  the  rent ;  and  to  make  a  new  lease  of  the  land 
or  mines  and  minerals  surrendered,  or  of  any  part  thereof,  which  may  com- 
prise additional  land  or  mines  and  minerals,  and  may  reserve  any  appor- 
tioned or  other  rent ;  and  the  value  of  the  lessee's  interest  in  the  lease  sur- 
rendered may  be  taken  into  account  in  determining  the  amount  of  the  rent, 
and  of  any  fine,  and  the  covenants  and  provisions  of  the  new  lease  ;  but  the 
new  lease  must  be  in  conformity  with  the  Act 

The  Agricultural  Holdings  (England)  Act,  1883,  s.  43,  makes  it  unneces-  Provisions 
saiy  in  making  a  lease  to  an  existing  tenant  under  a  power  requiring  the  ^^  -^^gn- 
best  rent  to  be  reserved  to  take  into  account  against  the  tenant  the  inciease  S?^5?5^ 
in  the  value  of  the  holding  arising  from  improvements  made  by  him,  AcL  ^°^ 

As  to  the  liability  to  an  outgoing  tenant  for  improvements  as  between 
tenant  for  life  and  remaindermen,  see  Mansel  v.  Xorton,  22  Ch.  D.  769. 

(e)  See  p.  618,  note  (jo), 

(/)  This  power,  which  would  often  be  required  in  some  districts,  such  as 
Manchester,  is  not  given  by  the  Settled  Land  Act,  1882,  without  an  oider  of 
Court  (see  s.  10,  p.  619,  note). 


624 


SBTTLEMBNTS  (rEAL). 


Audio 
gnnt  ad- 
joining 
plots  M 
gardens, 


To  take 
reconvey- 
ances. 


dient,  so  as  in  any  such  grant  there  be  reserved  and  made 
payable  in  perpetuity  out  of  the  premes  thby  granted,  to  such 
uses  upon  such  trusts  and  subjt  to  such  powers  and  proYons 
as  the  premes  thby  granted  wd  have  stood  limd  and  subjt  to 
under  these  psnts  if  such  grant  had  not  been  made,  the 
best  yrly  rent  or  rents  either  improved  or  not  (and  so  that 
a  peppercorn  or  other  nominal  rent  may  be  made  payable 
during  all  or  any  pt  of  the  first  five  yrs)  wch  can  be  reasbly 
obtd  [witht  takg  anything  in  the  nature  of  a  fine  or  pre- 
mium], [or,  havg  regard  to  any  fine  or  premium  taken,  and  so 
that  any  fine  or  premium  shall  be  pd,  &c.,  as  inform  XLvn.] 
[and  so  as  there  be  contd  in  every  such  grant  a  power  of 
entry  and  rect  of  rents  and  profits  in  case  of  non-paymt 
within  a  reasble  time,  to  be  thrin  specified,  of  the  rent  or 
rents  thby  reserved  (a)],  and  so  as  ever}^  grantee  do  exte  a 
duplicate  or  counterpt  of  the  grant,  and  do  thby  covt  for 
the  due  paymt  of  the  rent  or  rents  thby  reserved ;  And  also 
to  grant  in  fee  simple  to  any  pson  or  psons  who  shall  be 
entled  to  any  land  under  any  such  gi'ant,  any  addonal  plot 

or  plots  of  land  of  not  greater  yrly  value  than  £ in 

each  case,  adjoing  or  contiguous  to  the  land  to  wch  such 
pson  or  psons  shall  be  so  entled  as  afsd,  and  suitable  to  be 
held  thwith  or  with  any  bldg  throu,  as  a  garden,  pleasure 
ground,  or  other  accommodon  or  convenice,  witht  requirg 
the  grantee  to  build  upon  or  orwise  improve  such  addonal 
plot  of  land,  so  that  the  rent  to  be  reserved  in  every  such 
grant  of  an  addonal  plot  of  land  shall  be  made  payable  not 
only  out  of  such  addonal  plot,  but  also  out  of  the  land  to 
wch  the  same  shall  be  adjoing  or  contiguous  as  afsd,  and 
the  bldgs  thron,  and  so  that  in  all  respts  save  as  afed,  every 
such  grant  of  an  addonal  plot  of  land  shall  be  made  subjt 
to  the  same  condons  as  a  grant  under  the  power  lastly 
hinbfe  contd ;  And  fubtheb,  that  the  pson  or  psons  for  the 
time  being  entled  as  afsd,  may  accept  and  take  reconvces  of 


(a)  The  part  ia  this  bracket  may  be  omitted,  see  the  Conv.  Act,  1881, 
8.44. 
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any  hereds  wch  shall  have  been  granted  In  exercise  of  the 
sd  power,  sach  reconvces  to  be  made  to  enure  to  the  uses, 
upon  the  trusts,  and  subjt  to  the  powers  and  provons  hby 
decid  and  contd  concerng  the  hereds  to  be  reconveyed. 

Liv,  And  also  (c),   to  appropriate  and  lay   out,  or  to  Power  to 
authorise  the  lessee  or  lessees,  or  grantee  or  grantees  in ^rtj  for^ 
any  lease  or  grant  in  fee  made  under  any  of  the  powers  of  JwiWing 
these  psnts  or  the  Settled  Land  Act,  1882,  to  appropriate 
and  lay  out  any  pt  or  pts  of  the  hereds  and  premes  hby 
settled  [other  than  and  except,  &c.,]  as  sites  for,  and  to 
erect,  build,  and  make  thron  at  the  cost  of  the  trust  este,  or 
to  authorise  any  such  lessee  or  lessees  as  afsd,  to  erect, 
build,  and   make    thron,  any  churches,   chapels,  schools, 


(b)  The  Settled  Land  Act,  1882,  s.  16,  provides  that  ou  or  in  connection  Provisions 
with  a  sale  or  grant  for  building  purposes  or  a  bnilding  lease,  the  tenant  for  J'  SetUed 
life,  for  the  general  benefit  of  the  residents  on  the  settled  land,  or  on  any  part      .    . 
thereof  (i.)  may  cause  or  require  any  parts  of  the  land  to  be  appropriated  j^-  ^^^ 
and  laid  out  for  streets,  roads,  paths,  squares,  gardens,  or  other  open  spaces,  roads,  &c] 
for  the  use,  gratuitously  or  on  payment,  of  the  public  or  of  individuals,  with 
sewers,  drains,  watercourses,  fencing,  paving,  or  other  works  necessary  or 
proper  in  connection  therewith,  and  (ii.)  may  provide  that  the  parts  so 
appropriated  shall  be  conveyed  to  or  vested  in  the  trustees  of  the  settlement, 
or  other  trustees,  or  any  company  or  public  body,  on  trust  or  subject  to  pro- 
visions for  securing  the  continued  appropriation  thereof  to  the  purposes  afore- 
said, and  the  continued  repair  or  maintenance  of  streets  and  other  places 
and  works  aforesaid,  with  or  without  provision  for  appointment  of  new 
trustees  when  required  ;  and  (iii.)  may  execute  any  general  or  other  deed 
necessary  or  proper  for  giving  effect  to  the  above  provisions  (which  may  be 
enrolled  in  the  central  office  of  the  Supreme  Court),  and  thereby  declare  the 
mode,  terms,  and  conditions  of  the  appropriation,  and  the  manner  in  which 
and  the  per8'>ns  by  whom  the  benefit  thereof  is  to  be  enjoyed,  and  the  nature 
and  extent  of  the  privileges  and  conveniences  granted. 

These  statutory  powers  arc  probably  sufficient  for  ordinary  purposes,  but  As  to  ex- 
the  clause  in  the  text  extends  to  other  matters  not  provided  for  by  the  Act.  tending 
It  seems  that  any  expenditure  in  making  roads,  Ac,  in  connection  with  the  statutory 
conversion  of  the  land  into  building  land,  being  among  the  improvements  P®*'®**** 
specified  in  the  Settled  Land  Act,  1882,  s.  25  (xvii.)  could  not  be  made  under 
the  Act  except  in  accordance  with  s.  26  ;  but  this  expenditure  is  authorised 
by  the  clause  in  the  text. 

The  power  in  the  text  may  be  extended  to  other  matters  provided  for  by 
clause  xciii.,  p.  646 ;  and  may  be  given  to  the  donee  of  the  statutory  powers 
by  way  of  extension  of  such  powers,  see  p.  569,  note,  and  form  Lxxxviii. 

(o)  See  p.  618,  note  (0« 
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houses,  or  other  bldgs,  parks,  squares,  gardens,  or  other 
open  spaces,  roads,  paths,  sewers,  drains,  water-courses, 
water-works,  water-pipes,  gas-works,  gas-pipes,  electric 
light  works,  or  any  other  works  wch  may  tend  to  the  adap- 
ton,  improvemt,  or  developmt  of  the  hereds  hby  settled,  or 
any  pt  or  pts  thof,  as  a  bldg  este,  and  either  to  dedicate  the 
same  to  the  public  or  to  convey  or  demise  the  same  in  fee 
simple  or  for  any  term  of  yrs  to  any  corporon  or  public 
body  or  authority  for  any  pposes  for  wch  they  are  or  may 
be  authorised  to  accept  the  same,  or  to  any  psons  as  trees 
upon  any  trusts  to  be  decld  concemg  the  same  for  the 
public  or  for  the  residents  on  or  lessees  of  the  hereds  and 
premes  hby  settled,  or  any  pt  or  pts  thof,  or  the  residents 
on  or  owners  of  any  adjoing  ppty,  or  to  demise  the  same  to 
an}'  such  lessee  or  lessees  as  afsd,  and  so  that  any  such 
convce  or  demise  may  be  made  either  gratuitously  or  for 
such  conson  in  moy,  either  in  gross  to  be  reced  by  the  sd 
trees  or  tree,  and  applied  as  if  the  same  had  arisen  from  a 
sale  of  the  sd  premes,  or  by  way  of  rent  to  be  reced  by  the 
pson  or  psons  for  the  time  being  entled  to  the  rents  and 
profits  of  the  sd  premes,  or  in  land,  easemts,  rights,  or 
hereds  to  be  conveyed  or  assured  to  the  uses  or  upon  the 
trusts  of  these  psnts  as  if  the  same  had  been  pchased  with 
moys  arisg  from  a  sale  of  the  sd  premes,  or  orwise  to  be 
annexed  in  enjoymt  to  the  hereds  for  the  time  being  settled 
to  the  uses  of  these  psnts,  or  some  pt  or  pts  thof,  or  ptly 
for  one  or  ptly  for  any  other  of  such  consons,  and  with  such 
reservons  and  restrons  and  genlly  upon  such  terms  as  the 
pson  or  psons  exercisg  this  power  shall  think  fit. 
Power  to  LV.  And  ALSO  at  any  time  by  deed  either  with  or  witht 
restridive  consou  to  relc  either  absolutely  or  orwise  any  restrictive 
or  building  covts  or  condons  contd  in  any  lease  or  grant  in  fee  of  any  of 
in  a  lease  the  hereds  hby  settled  (whether  made  under  the  powers  of 
in  fe^at     *^^^^®  P^^^^  ^^  ^^  ^^®  Settled  Land  Act,  1882),  or  any  covts 

a  chief — 

rent  {a)  ^^j  Where  in  the  case  of  a  lease  or  grant  in  fee  under  a  statutory  or  other 

As  to  power  the  building  coTenants  form  part  of  the  consideration  for  and  are 

power  to      necessary  to  the  validity  of  the  lease  or  grant  (see  Hallett  to  Martin^  24 
releAse 
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for  the  eron,  rebldg,  repair,  or  improvemt  of  bldgs  thrin  •^^  ^.^^ 
contd  in  respt  of  the  whole  or  any  pt  of  the  land  comprd  in  rents  or 
any  such  lease  or  grant  provd  the  rent  or  rent-chge  reserved  ^'J^J^, 
or  created  by  such  lease  or  grant  shall  remain  seed  upon 

land  and  bldgs  of  a  yrly  value  of  not  less  than times 

such  rent  or  rent-chge ;  And  also  either  with  or  witht 
conson  to  agree  by  deed  for  the  apportionmt  of  any  rent  or 
rent-chge  reserved  or  created  by  any  such  lease  or  grant  as 
afsd  so  that  each  apportioned  pt  of  such  rent  or  rent-chge 
shall  thenceforth  be  payable  exclusively  out  of  or  in  respt 
of  such  portion  of  the  hereds  subjt  thto  as  shall  be  agrd ; 
And  also  that  any  covts,  powers,  or  remedies  for  securg 
such  rent  or  rent-chge  shall  be  apportioned  and  made 
applicable  exclusively  to  the  sevl  apportioned  pts  of  the 
origl  hereds  out  of  or  in  respt  of  wch  the  same  respive 
apportioned  pts  shall  thenceforth  be  payable ;  And  also  to 
make  such  provon  in  any  such  leases  or  grants  as  afsd  for 
such  apportionmt  as  afsd  as  may  be  thought  fit. 

Lvi.  And  also  (c)  to  enter  into,  alter,  vary,  and  rescind  Power  to 
agreemts  for  or  in  relon  to  the  exercise  of  the  sevl  powers  ^ntroSe 
hinbfe  contd  of  leasg  [and  makg  grants  in  fee  of]  the  hereds  ^<>^  le^aea, 
and  premes  hby  settled,  [or  of  easemts  and  other  rights  over 
the  same,]  and  to  agree  for  the  apportionmt  of  an  entire  rent 
between  different  pts  of  the  ppty  to  be  leased  [or  granted,] 
and  so  that,  on  such  apportionmt  being  made,  the  requiremt 
that  the  best  yrly  rent  or  rents  be  reserved  [havg  regard  to 
any  fine  or  premium  taken]  as  afsd  shall  apply  to  the  aggre- 
gate of  the  rents  reserved  by  the  leases  or  grants,  and  not 
to  the  rent  reserved  by  any  one  lease  or  grant,  but  no  lease 
to  be  granted  in  psuance   of  any  such  agreemt  shall  be 
granted  for  a  longer  term  than  cd  have  been  granted  if  such 
lease  had  been  granted  at  the  date  of  such  agreemt. 

Ch.  D.  624),  they  could  not  of  course  be  validly  released  except  under  a  buildiiur 
power  in  the  settlement.  coYonants. 

(ft)  See  p.  618,  note  (<?). 

(r)  As  to  the  powers  given  by  the  Settled  Land  Act,  1882,  of  entering  into, 
varying  and  rescinding  contracts,  see  s.  31. 
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LVii.  And  also  (b)  to  accept  leases  of  any  lands  or  hereds, 
or  of  easemts,  rights,  or  privileges  of  any  nature  to  be  held 
with  or  annexed  in  enjoymt  to  the  hereds  and  premes  hbj 
settled,  or  for  the  time  being  snbjt  to  the  snbsistg  ases  or 
trnsts  of  these  psnts,  or  any  pt  thof,  for  such  periods  or 
dui*on,  and  upon  such  terms  and  condons  as  the  pson  or 
psons  exercisg  this  psnt  power  shall  think  fit,  and  so  that 
any  such  lease  shall  be  granted  to  the  sd  trees  or  tree,  or  if 
granted  to  any  other  pson  or  psons,  shall  be  assned  to  the 
sd  trees  or  tree,  and  the  premes  thrin  comprd  shall,  so  far 
as  the  tenure  or  nature  thof  will  admit,  be  subjt  to  the  same 
uses,  trusts,  powers,  and  provons  as  the  hereds  with  or  in 
connon  with  wch  the  same  shall  be  held,  except  that  the 
same  shall  be  subjt  to  the  like  provons  as  to  the  absolute 
vestg  and  devolon  thof  as  the  hereds  held  by  leases  for  yrs 
hby  settled  [to  be  pchased  with  moys  arisg  from  a  sale  of 
the  hereds  hby  settled]  ;  And  the  rents  reserved  by  any  such 
lease  shall  be  pd,  and  the  pson  or  psons  in  whose  name  or 
names  such  lease  shall  be  taken  shall  be  indemnified  in  respt 
of  such  rents  and  the  covts  thrin  contd,  out  of  the  rents  and 
profits  of  the  premes  hby  settled,  or  for  the  time  being 
subjt  as  afsd. 

LVin.  And  also  (6)  to  grant  to  any  copyholder  or  custom- 
ary tenant  of  any  manor  for  the  time  being  subjt  to  the  sub- 
sistg  uses  of  these  psnts,  license  in  writg  to  build  upon  or 
orwise  improve  his  tenemt,  or  any  pt  of  the  waste  of  the  sd 
manor,  and  to  make  roads  or  streets  in,  through,  or  upon 
the  same,  and  to  annex  the  same  or  any  pt  thof  to  adjacent 
ground  for  the  ppose  of  improvemt,  and  to  pull  down  any  of 


Power  in 
Settled 
Land  Act 
to  grant 
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Qa)  This  power,  which  is  not  given  by  the  Settled  Land  Act,  1882,  maybe 
occasionally  useful  on  mining  estates. 

(J)  See  p.  618,  note  (c). 

(o)  A  tenant  for  life  under  the  Settled  Land  Act,  1882,  may  by  sec.  14 
grant  to  a  copyholder  a  license  to  make  such  lease  as  the  tenant  for  life  is  by 
the  Act  enabled  to  grant  of  freeholds ;  the  license  may  fix  the  annual 
value  whereon  fines,  fees,  or  other  customary  payments  are  to  be  assessed,  or 
the  amounts  of  such  fines,  fees,  or  payments,  and  is  to  be  entered  on  the 
court  rolls. 
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the  messes  or  bldgs  wch  now  are  or  hrafter  shall  be  on  such 
tenemty  and  to  demise  all  or  any  pt  of  such  tenemt  or  of 
such  waste  for  any  term  of  3TS  not  exceedg  twenty-one  jrrs, 
or  for  bldg,  improvg,  or  repairg  pposes,  not  exceedg  [ninety- 
nine]  yrs,  to  commce  from  or  within  six  calr  months  from 
the  grantg  of  such  license,  or  for  any  one  or  more  of  the 
pposes  afsd:  And  also  to  fix  the  annual  value  during  the 
term  mentd  in  such  license,  whron  fines,  fees,  and  other 
annual  paymts  are  to  be  assessed  or  the  amt  of  such  fines, 
fees,  or  paymts,  and  so  that  every  such  license  shall  be 
entered  on  the  court  rolls  of  the  manor. 

Lix.  And  it  is  hby  agrd  that  it  shall  be  lawful  for  the  sd,  Commenc6- 
trees^  or  the  [survors  or]  survor  of  them,  during  the  life' of  powers  of 
the  sd ,  with  his  consent  in  writg,  and  after  his  dece,  ^«  *°* 

exchange, 

and  during  the  minority  of  any  pson  who,  if  of  full  age,  wd  enfi-an- 
for  the  time  being  be  entled  to  the  posson  or  rect  of  the  rents  p^"^** 
and  profits  of  the  hereds  and  premes  hby  settled  [or  of  any  &c,  in  an 

ordinaiy 
strict  set- 
tlement on 
marriage 
(d)  By  the  Settled  Land  Act,  1882,  s.  3,  a  tenant  for  life  (including  anj  {d). 
other  limited  owner  having  the  powers  of  one)  is  empowered  : — 1.  To  sell  the  Powers  of 
settled  land  (which  includes  incorporeal  hereditaments,  see  s.  2)  or  any  ease-  sale,  en- 
ment  or  right  over  or  in  relation  to  the  same.    This  it  is  conceived  not  only  fnuichise- 
authorises  the  creation  by  way  of  sale  of  any  easement  or  right  over  the  "J®****  ®^* 
settled  land  for  the  benefit  of  adjoining  land,  but  also  the  release,  by  way  of  ^^^j  f^. 
sale,  of  an  existing  easement  or  right  over  adjoining  land  held  with  and  tition  in 
forming  part  of  the  settled  land.    2.  Where  the  settlement  comprises  a  Settled 
manor  to  sell  the  seignory  of  any  freehold  land  or  enfranchise  any  copyhold  Land  Act. 
or  customary  land  within  the  manor,  with  or  without  an  exception  of  reser- 
vation of  all  or  any  of  the  minerals,  or  any  rights  relative  to  mining  pur- 
poses.    An  enfranchisement  may  be  made  with  or  without  a  rcgrant  of 
any  right  of  common  or  other  right  or  easement.  3.  To  exchange  the  settled 
land  for  other  land.    Land  in  England  is  not  to  be  exchanged  for  land  out 
of  England.     4.   Where  the  settlement  comprises  an  undivided  share  or 
under  the  settlement  the  land  has  come  to  be  held  in  undivided  shares,  to 
make  partition  ;  and  money  may  be  paid  or  received' for  equality  of  exchange 
or  partition.    By  s.  18  any  money  so  required  may  be  raised  by  the  tenant 
for  life  by  mortgage. 

By  s.  4,  the  sale  must  be  at  the  best  price  and  the  exchange  or  partition  Subsidiary 
for  the  best  consideration  in  land  or  in  land  and  money  that  can  reasonably  provisions 
be  obtained  ;  and  the  Act  gives  the  usual  subsidiary  powers  ;  and  on  a  sale, 
exchange,  or  partition  authorises  the  making  of  reservations  or  imposition  of 
restrictions  ^*  with  respect  to  building  on  or  other  user  of  land,  or  mines  or 
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undivided  share  or  shares  thof  (a)]  at  the  discron  of  the  sd 
trees  or  tree  for  the  time  being,  to,  &c.  (b). 


mineialfl,  or  any  other  ibingf  to  be  made  binding  by  coTenant,  condition,  or 

otherwise  on  the  tenant  for  life  and  the  settled  land  or  any  part  thereof,  or 

on  the  other  party  and  any  land  sold  or  given  in  exchange  or  on  partition  to 

him." 

As  to  sales,      By  s.  17  a  sale,  exchange,  or  partition  may  be  made  of  land  with  an  exoep- 

ftc,  of  sor-  tion  or  reservation  of  all  or  any  of  the  mines  and  minerals,  or  tier  versa,  and 

face  and       with  or  i^ithout  a  grant  or  reservation  of  powers  of  working,  way  leaves,  or 

miDerals      other  easements  or  ri^ts  for  or  connected  with  mining  pnrposee  in  relation 

^V^*^^  to  the  settled  land  or  any  other  land.    Under  the  previous  law  this  conld  not 

be  done  without  an  express  power  or  the  sanction  of  the  Court  under  25  & 

26  Vic.  c.  108,  or  the  Settled  Estates  Act,  1877,  s.  19.    As  to  the  poweis  to 

crehte  easements  on  an  exchange  or  partition,  see  Vol.  I.,  p.  680,  note,  and 

above,  p.  280,  note. 

As  to  Power  is  also  given  on  a  sale,  exchange,  or  partition  to  shift  incom- 

incom-         brances  with  the  consent  of  the  incumbrancer,  to  other  parts  of  the  settied 

branoes.       ^^^^  g  5^  ^jjd  see  9.  24  (4,  5,  6). 

As  to  man-      By  s.  16  the  principal  mansion  house  and  the  demesnes  thereof  and  other 
sioo,  &c.      lands  usually  occupied  therewith  are  not  to  be  sold  without  the  consent  of 

the  trustees  or  an  order  of  Court ;  see  above,  p.  566,  note,  and  Vol.  I.,  p.  490, 

note. 
As  to  un-        By  s.  19  the  tenant  for  life  of  an  undivided  share  may  concur  with  the  owner 
divided        of  or  person  having  power  of  disposition  over  any  other  undivided  share  for 
■^**™"'         any  purposes  of  the  Act ;  see  above,  p.  564,  note,  and  Vol.  I.,  p.  489,  note. 
As  to  con-       ^^®  tenant  for  life  is  by  s.  20  invested  with  full  powers  of  executing  con- 
veyances,    veyances  to  effect  any  sole  or  other  disposition ;  see  above,  p.  566,  note,  and 

Vol.  I.,  p.  491,  note. 
Laying  out      ^^  ^  laying  out  roads,  &c.,  on  a  sale  for  building  puiposes,  see  s.  16,  and 
roads,  &c.    p.  625,  note. 

As  to  the  investment  of  sale  or  other  capital  monies,  see  above,  p.  566, 

note. 
As  to  con-       Power  is  given  by  s.  31  to  tenant  for  life  to  enter  into,  vary,  and  rescind 
tracts.         contracts  for  any  of  the  purposes  of  the  Act,  which  are  to  be  binding  on  and 

enure  for  the  benefit  of  his  successors  in  title. 
As  to  the  general  provisions  of  the  Act,  see  p.  564,  note ;  as  to  the  inutility 

of  inserting  express  powers  which  would  be  merely  concmrent  with  the 

statutory  powers,  see  p.  569,  note ;  and  as  to  extending  the  statutory  powers, 

see  p.  569,  note.    The  consent  of  the  tenant  for  life  is  usually  required  to  the 


(a)  The  words  in  brackets  to  be  inserted  where  there  is  a  limitation  to 
tenants  in  common.    See  the  provision  in  form  Lxxiii.,  as  to  this  case. 
(6)  If  there  are  several  powers  given  to  the  trustees,  it  may  be  convenient 

to  continue  as  follows,  "  to  exercise  the  powers  folio wg  (that  is  to 
say;,  First,  a  power  to,  &c. ;  Secondly,  a  power,  &c" 


r 
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LX,  And  it  is  hby  agrd,  that  it  shall  be  lawful  for  the  ^^^^ 
sd,  trees,  or  the  [survors  or]  survor  of  them,  during  the  life  areTarions 
of  any  pson  (c)  who  under  the  limons  hinbfe  contd,  shall  for  f^\[£^^J^^ 
the  time  being  be  beneficially  entled  to  the  posson  or  rect  of  in  taU. 
the  rents  and  profits  of  the  hereds  and  premes  hby  settled 
as  tenant  for  life  with  his  [or  her]  consent  in  writg,  and  also 
during  the  minority  of  any  pson  who,  under  the  limons 
hinbfe  contd,  wd,  if  of  full  age,  be  for  the  time  being  bene- 
ficially entled  to  the  posson  or  rect  of  the  rents  and  profits 
of  the  same  premes  [or  of  any  undivided  share  or  shares 
thof  ]  as  [tenant  for  life  or]  tenant  in  tail  male  [or  in  tail] 
by  pchase  at  the  discron  of  the  sd  trees  or  tree  for  the  time 
being,  to,  &c.  (d). 


exercise  of  the  express  powers  of  sale,  &c.,  which  is  in  acoordaoce  with  the 
reqairement  of  s.  56  of  the  Act. 

The  Act  does  not  give  power  to  sell  or  enfranchise  for  a  rent-charge,  or  ^  to  power 
to  charge  a  rent  for  equality  on  an  exchange  or  partition,  which  is  sometimes  to  sell,  &c., 
giyen  by  the  settlement ;  but  such  a  power  is  seldom  wanted,  except  as  to  for  rent- 
grants  at  fee-farm  rents  for  building,  for  which  a  special  power  should  be  charge, 
given,  see  p.  623. 

See  the  Extraordinary  Tithe  Redemption  Act,  1886,  49  dc  50  Vic.  c.  54,  jSxtia- 
B.  6  ;  as  to  the  power  of  a  tenant  for  life  to  sell  or  mortgage  for  redeeming  ordinaiy 
extraordinary  tithe  rent-charge.  tithe  rent- 

As  to  sales,  dec,  for  the  purpose  of  erecting  artizans'  dwellings  see  the  charge. 
Housing  of  the  Working  Classes  Act,  1885,  s.  11.  Artkan's 

A  very  short  power  of  sale  and  exchange  was  sometimes  given  in  reliance  ^wellmga. 
on  the  provisions  of  Lord  Cran worth's  Act,  23&  24  Vic.  c.  145,  Part.  I.  These  ^  *<>  the 
provisions  having  been  repealed  by  the  Settled  Land  Act,  and  no  correspond-  '*P^1^ 
ing  provisions  substituteJ,  this  cannot  now  be  done,  but  the  provisions  of  ^£  jA^ 
the  latter  Act  are  of  course  much  more  efficacious.  Cran- 

(<»)  Where  the  form  of  name  and  arms  clause  above,  p.  588,  is  used,  say  worth's  Act 

'*  any  pson  of  full  age  for  the  time  being  beneficially  entled  «J»*ing^ 
under  these  psnts  to  the  posson  or  rect  of  the  rents  and  sale, 
profits  of  the  hereds  hby  settled  for  any  legal  or  equitable  Variation 
este  of  freehd  by  pchase,  with  his  or  her  consent  in  writg,  ^nV*™^ 
and  during  the  minority  of  any  pson  who  if  of  full  age  wd  be  clause. 
entled  as  afsd,  at  the  discron  of  the  sd  trees  or  tree  for  the 
time  being,  to,  &c." 
(d)  See  page  630,  note  (&). 


arms 
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wch  may  be  raiseable  under  the  trusts  of  any  term  hinbfe 
limd,  or  wch  may  be  chged  or  become  raiseable  by  virtue  of 
any  of  the  powers  contd  in  or  incident  to  these  psnts  [or  wch 
may  be  payable  or  required  for  equality  of  exchange  or 
parton,  or  for  obtaing  the  enfranchisemt  of  any  hereds  of 
copyhd  or  customary  tenure  for  the  time  being  subjt  to  the 
uses  or  trusts  of  these  psnts],  or  for  the  pchase  or  acquison 
of  hereds  of  any  tenure  or  any  easemt  or  other  right  or 
privilege  hby  or  by  statute  authorised  to  be  pchased  or 
acquired,  or  wch  may  be  required  for  the  ppose  of  efifectg 
any  of  the  permanent  improvemts  hby  authorised,  [or  for 
the  renewal  of  any  lease  or  grant  for  the  time  being  subjt  to 
the  uses  or  trusts  of  these  psnts],  or  for  dischging  or  con- 
solidatg  any  chges  or  incumbces  affectg  any  hereds  of  any 
tenure  for  the  time  being  subjt  to  the  uses  or  trusts  of  these 
psnts,  or  wch  may  orwise  be  required  for  any  ppose  for  wch 
capital  moys  arisg  from  a  sale  of  the  sd  premes  are  hby  or 
by  statute  authorised  to  be  expended,  or  for  the  paymt  of 
any  expses  incurred  by  the  sd  trees  or  tree  in  or  about  the 
managemt,  proton,  or  preservon  of  the  hereds  for  the  time 
being  subjt  to  the  uses  or  trusts  of  these  psnts,  or  orwise 
in  the  exercise  of  the  trusts  or  powers  of  these  psnts, 
wch  the  sd  trees  or  tree  shall  think  fairly  chgeable  agst  the 
inhance  of  the  sd  premes,  includg  the  expses  of  opposg  any 
applicon  to  parliamt  for  any  bill  wch  they  or  he  may  con- 
sider prejudicial  to  the  sd  premes  or  any  pt  thof,  and  wch 
expse  they  or  he  are  or  is  hby  authorised  to  incur,  and  so 
that  no  mtgee  advancg  moy  on  a  mtge  purportg  to  be  made 
under  this  present  power  shall  be  concerned  to  see  that 


for  the  protection  of  the  mortgagee ;  Bee  also  as  to  raising  the  expenses  of 
enfranchisement,  the  Copyhold  Act,  1887,  ss,  23,  24  ;  and  as  to  the  renewal 
of  leases,  see  the  last  note  ;  and  as  to  the  redemption  of  extraordinary  tithe 
lent-charge,  see  49  &  60  Vic.  c.  54,  s.  6.  The  words  in  brackets  might  usnallj 
be  omitted  in  reliance  on  the  statutory  provisions  ;  and  if  the  purposes  for 
which  capital  money  may  be  applied  are  elsewhere  defined,  as  in  form 
LXXVII.,  p.  639  ;  it  would  be  sufficient  in  the  above  form  to  authorise  the 
raising  of  money  for  any  purpose  for  which  capital  money  may  be  applied. 
The  above  power  might  conveniently  be  given  to  the  tenant  for  life  by  wnj 
of  extension  of  the  power  in  s.  67  of  the  Settled  Land  Act,  see  p.  668,  note. 
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such  moy  Is  wanted  or  that  no  more  than  is  wanted  Is  raised, 
and  to  secure  the  repaymt  of  any  moys  so  raised  as  afsd 
with  intt  at  such  rate  as  may  be  thought  pper,  by  a  mtge 
for  any  term  of  yrs  or  in  fee  simple  of  the  hereds  to  be 
chged  thwith,  and  either  with  or  witht  a  power  of  sale,  and 
with  such  other  powers  and  proyons  and  upon  such  terms 
in  all  respts  as  may  be  deemed  expedient. 

Lxxiii.  And  also  to  concur  with  the  pson  or  psons  for  Power  in 
the  time  being  entled  to  or  havg  power  in  that  behalf  over  or  ^f  ^  ^. 
in  relon  to  the  other  undivided  pt  or  share,  pts  or  shares,  divided 
of  any  hereds  of  wch  an  undivided  share  or  shares  is  or  are  eonearwith 
hby  settled  in  exercisg  all  or  any  of  the  powers  hinbfe  contd  fo^^ne™ 
of  sale  and  exchange,  [enfranchisemt  and  grantg  or  pchasg  &c.  (a). 
or  acceptg  grants  of  easemts  or  other  rights]  and  so  that 
any  pchase  or  conson  moys  arisg  thfrom  [or  pd  in  respt 
thof  ]  and  any  expses  or  outgoings  may  be  apportioned  after 
the  same  shall  have  been  reced,  pd,  or  incurred,  [and  that 
notwg  that  any  of  the  sd  trees,  or  a  sole  tree,  may  be  entled 
to  or  intted  in  any  of  the  other  pts  or  shares  of  the  same 
premes  (6)]. 

Lxxrv.  And  also  for  any  of  the  pposes  afsd,  by  any  deed  Power  to 
and  deeds,  to  revoke  all  or  any  of  the  uses,  trusts,  powers,  J^^uwee, 
and  provons,  hinbfe  limd,  decld,  and  contd,  or  to  be  limd,  *«•  i^)* 
or  created  under  any  of  the  powers  hinbfe  contd  of  chging 
jointures  [rent-chges]  and  portions,  of  and  concerning  the 
hereds  and  premes  comprd  in,  or  affected  by,  any  such  sale, 
CNcliange,  [enfranchisemt,  parton,  mtge],  or  other  dealg  as 
afsd,  but  subjt  to  every  mtge  made  imder  the  trusts  of  any 
terra  of  yrs  hinbfe  limd,  or  to  be  limd  or  created  under  any 
of  the  powers  hinbfe  contd,  or  any  statutory  power  (rf),  and 
to  any  mtges  or  leases  [easemts  or  rights]  made  or  granted 

(a)  As  to  the  exercise  of  the  powers  of  the  Settled  Land  Act  in  this  case, 
see  8. 19.  The  proTision  at  the  end  of  this  clause  as  to  apportionment,  &c., 
is  not  in  the  Act. 

(ft)  Sec  p.  489,  note  (i). 

(<?)  As  to  the  power  of  executing  assurances,  &c.,  given  by  the  Settled 
Land  Act,  1882,  see  p.  666,  note  ;  and  Vol.  L,  p.  491,  note. 

(d)  This  refers  to  the  Conv.  Act,  1881.  s.  44  (4)  ;  see  p.  681,  note. 
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under  the  respive  powers  hinbfe  contd,  or  any  statutoiy 
power  (a),  and  by  the  same,  or  any  other  deed  or  deeds,  to 
limit  or  appt  any  uses,  trusts,  or  estes,  of  the  sd  premes,  or 
any  pt  thof,  wch  ma}'  be  thought  expedient,  and  genlly  for 
any  such  ppose  as  afsd,  to  exte  and  do  all  such  assurces  and 
things  as  the  sd  trees  or  tree  shall  think  fit. 

ProTuioB  LXXV.    PrOVD   ALWAYS,    AND   IT  IS   HBY  AORD  that  the  Sevl 

eiMoC        powers  of  leasg,  makg   allowces  to  and   arrangemts  with 

powen  of    tenants,  acceptg  surrenders  of  leases  and  tenancies,  [appro- 

wherethere  priatg  and  lavg  out,  or  authorisg  other  psons  to  appropriate 

Son  to  ^'  and  lay  out  sites,  makg  agi*eemts  for  leases,  acceptg  leases, 

tenante  in   grantg  licences  to  copyhders],  and  of  sale  and  exchange, 

tail  or  in     [^nd   enfranchisemt,  and  grantg  and  pchasg  and   acceptg 

fee  (6).        grants  of  and  releasg  easemts  and   other  rights,]   hinbfe 

contd  shall  be  exercisable  during  the  minority  of  any  pson 

who,  under  the  limons  hinbfe  contd,  wd  for  the  time  being, 

if  of  full  age,  be  beneficially  entled  to  the  posson  or  rect  of 

the  rents  and  profits  of  any  undivided  share  of  the  hereds 

hby  settled,  with  the  concurrce  of  the  pson  or  psons  of  full 

age  (if  any),  who  under  such  limons  shall  for  the  time  being 

be  beneficially  entled  to  the  other  undivided  share  or  shares 

thof,  or  any  of  such  shares,  or  who  shall  orwise  have  power 

in  that  behalf. 

Declaration      liXXVi.  And  IT  IS  HBY  AORD  that  all  annual  rents  wch  shall 

plication     ^  reserved  upon  any  [sale]  exchange,  parton,  enfranchisemt, 

of  rents       grant  of  an}'  easemt  or  other  right,  or  approprion  (c)  under 

T^MCPTod  on 

exchangefi,  the  powers  hinbfe  contd,  shall  be  so  reserved  and  settled 

^^'  that  the  same  shall  be  reced  and  enjoyed  by  the  pson  or 

psons  who,  under  the  limons  hinbfe  contd  wd,  for  the  time 

(a)  This  refers  to  the  powers  of  the  Settled  Land  Act,  1882. 
As  to  (^)  This  clause  would  prevent  doubt  as  to  the  exercise  of  the  powers  where 

leases,  one  of  the  tenants  in  common  under  the  settlement  is  a  minor.  Compare  the 
sales,  &c.,  provisions  of  the  Settled  Land  Act,  1882,  s.  19.  The  powers  might  before  the 
where  there  ^^^  j^^^^^  hefm  validly  mode  exercisable  over  the  entirety  without  the  con- 
"  *  to  currence  of  the  adult  tenants  in  tail  (see  3  Da  v.  Prec.  676),  but  s.  56  of  the 
tenants  in  Act  appears  to  prevent  this.  It  [seems  that  the  trustees  could  not  sell  the 
common.  share  of  the  infant  alone  under  the  statutory  power,  see  Re  Calling f,  36 
Ch.  D.  516. 
(r)  See  p.  625,  form  LIV. 
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being,  be  entled  to  the  posson  or  rect  of  the  rents  arid  profits 
of  the  hereds  hby  settled. 

Lxxvn.  And  it  is  hby  agrd  that  all  capital  moys  wch  Tnwu  of 
shall  arise  from  any  such  sale  or  exchange  (e)  as  afsd,  or  monies, 
any  other  dealg  under  the  powers  of  these  psnts  shall  be  *^  (^• 
reced  by  the  sd  trees  or  tree,  and  shall  be  applied  by  them 
or  him  during  the  lifetime  of  any  pson  of  full  a^e  for  the 
time  being  beneficially  entled  under  the  limons  hinbfe  contd 
to  the  posson  or  rect  of  the  rents  and  profits  of  the  premes 
hby  settled  for  any  legal  or  equitable  este  of  freehd  by 
pchase  by  the  diron  of  such  pson,  and  at  any  other  time,  or 
in  default  of  any  such  diron,    at  the    discron  of  the  sd 
trees  or  tree  (after  paymt  of  costs  and  expses)  in  mner 
foUowg,  that  is  to  say,  in  or  towards  the  paymt  or  dischge 
of  an}'  nioy  wch  may  be  payable  for  equality  on  any  ex- 
change (/),  or  in  or  towards  the  paymt  or  dischge  of  any 


(d)  Inasmach  as  by  the  Settled  Land  Act,  1882,  s.  33,  all  capital  monies  As  to  the 
of  the  settlement  in  the  hands  of  the  trustees  which  are  liable  to  be  invested  inyestinent 
in  the  purchase  of  land  may,  "  at  the  option  of "  the  tenant  for  life,  be  °'  c^P»*»| 
invested  or  applied  in  any  of  the  modes  provided  by  s.  21  (see  p.  567,  note) ;  *i^   settle- 
and,  as  the  power  so  given  to  the  tenant  for  life  to  direct  the  investment  or  ment. 
application  cannot  be  excluded  or  controlled  by  the  settlement,  it  seems 
useless  to  insert  any  trust  for  investment  of  capital  monies  arising  from  sales, 
&c.,  under  the  express  powers,  of  a  more  limited  scope  than  the  statutory 
power.    But  this  may  of  course  be  extended.    The  trust  in  the  text  appears 
to  be  in  conformity  with  the  Act,  but  it  might  be  shortened  by  omitting  any 
specific  mention  of  the  statutory  investments  comprised  in  s.  21.    Care  must 
be  taken  that  the  clause  does  not  include  any  purposes  not  authorised  by  the 
particular  settlement. 

(fi)  Add  if  appropriate,  "  parton  enfranchisemt  grant  of  any 
easemt  or  other  right  or  approprion  ;  "  see  p.  625,  form  liy. 

(/)  Add  in  appropriate  cases, "  or  parton  as  afsd,  or  for  the  pchase 
of  any  easemt  or  other  right  or  privilege  hinbfe  authorised 
to  be  acquired,  or  for  the  fines  or  expses  on  the  renewal  of 
any  lease  or  grant  for  the  time  being  subjt  to  the  uses  or 
trusts  of  these  psnts,  but  witht  alterg  the  equities  or 
obligons  of  the  psons  inttd  as  to  the  mode  in  wch  such 
fines  or  expses   ought    ultimately  to   be  pd    or    borne«" 

See  p.  616,  note. 
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mtge  or  incumbce  for  the  time  being  affectg  all  or  any  of  the 
hereds  of  whatever  tenure  for  the  time  being  subjt  to  the 
uses  or  trusts  of  these  psnts,  or  in  the  pchase  of  any  freehd, 
copyhd,  customary  or  leasehd  manors,  messes,  lands, 
tenemts,  or  hereds  to  be  situate  in  England  or  Wales,  such 
copyhd,  customaiy,  or  leasehd  hereds  being  contiguous  to,  or 
convenient  to  be  held  with  the  hereds  for  the  time  being 
subjt  to  the  uses  or  trusts  of  these  psnts,  or  some  pt  or  pts 
thof,  and  such  leasehd  hereds  havg  not  less  than  60  yrs 
unexpired  at  the  date  of  the  pchase,  or  in  the  pchase  of 
any  rents  of  iuhance  constitutg  a  first  chge  upon  any  such 
freehd,  copyhd,  and  customary  hereds,  or  in  pcliasg  the 
enfranchisemts  of  any  hereds  of  copyhd  or  customary  tenure 
for  the  time  being  subjt  to  the  trusts  of  these  psnts,  or  if 
the  sd  trees  or  tree  in  their  or  his  discron  shall  deem  the 
same  to  be  for  the  permanent  benefit  and  improvemt  of  the 
hereds  for  the  time  being  subjt  to  the  uses  or  trusts  of  these 
psnts,  or  any  pt  thof,  in  or  towards  the  paymt  of  the  expses 
of  the  approprion  and  layg  out  of  the  sd  hereds,  or  of  the 
eron,  bldg,  or  makg  of  any  bldgs  or  works  under  the  powers 
hinbfe  contd,  or  in  or  towards  the  paymt  of  the  expses  of 
any  such  permanent  improvemts  as  are  hby  authorised,  or  in 
or  upon  any  stocks,  funds,  or  sees  in  or  upon  wch  trust  fuiids 
may  for  the  time  being  be  authorised  by  law  to  be  in- 
vested (a),  [or  in  or  upon,  other  investmta,']  or  in  any  other 
mode  in  wch  capital  moys  arisg  under  the  Settled  Land  Act, 
1882,  are  authorised  to  be  invested  or  applied,  with  power 
from  time  to  time  by  such  diron  or  at  such  discron  as  afsd  to 
vary  or  transpose  such  investmts  as  afsd  into  or  for  others 
of  any  nature  hby  authorised. 
Prorinon  Lxxvm.  And  IT  IS  HBY  FURTHER  AGRD  that  the  hereds 
Mttlement  to  be  pchased  or  taken  in  exchange  [or  on  parton  or  en- 
of  here-      franchisemt]  as  afsd  shall  be  assured  and  settled  in  mner 

ditftmente  . 

pmchaaed   followg,  but  not  SO  as  to  increase  or  multiply  chges,  or 

Ac.  (6).        _ 

(a)  See  p.  446,  note. 

(h)  As  to  the  settlement  of  .purchased  lands  by  reference  to  the  ftxiaHi^ 
limitations^  see  Lewin  on  Trusts,  8th  ed.,  p.  606,  where  a  form  is  given. 
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powers  of  chging,  (that  is  to  say),  as  to  such  of  the  sd 
hereds  as  shall  be  of  freehd  tenure,  to,  upon,  and  subjt  to 
such  of  the  uses,  trusts,  powers  and  provons  hrin  decld  and 
contd  concemg  the  [fireehd]  hereds  hby  settled  as  shall  be 
then  subsistg  or  capable  of  takg  effect,  and  as  to  such  of  the 
sd  hereds  as  shall  be  of  copyhd,  customary,  or  leasehd 
tenure,  upon  and  subjt  to  such  trusts,  powers,  and  provons 
as  shall,  havg  regard  to  the  tenure  of  the  ppty,  most  nearly 
correspond  with  such  of  the  uses,  trusts,  powers,  and 
provons  hinbfe  decld  and  contd  concemg  the  [freehd]  hereds 
hby  settled  as  shall  be  then  subsistg  or  capable  of  taking 
effect,  but  so  that  any  of  the  sd  hereds  wch  shall  be  of 
leasehd  tenure  shall  not  vest  absolutely  in  any  pson  hby 
made  tenant  in  tail  [male,  or  in  tail]  by  pchase,  unless  he 
[or  she]  shall  attain  the  age  of  twent3'-one  yra,  but  on  his 
[or  her]  death  under  that  age  shall  go  and  devolve  as  if  the 
same  had  been  freehds  of  inhance  hby  settled  (c)  :  And  the 
annual  income  arisg  from  any  stocks,  funds,  and  sees,  in 
wch  any  such  moys  as  afsd  may  be  invested,  shall  be  pd  or 
applied  to  such  pson  or  psons,  for  such  pposes,  and  in  such 
mner  as  the  rents  and  profits  of  the  hereds  to  be  pchased  as 
afsd  wd  be  payable  or  applicable  if  such  pchase  and  settlemt 
as  afsd  were  actually  made. 

Lxxix.  And  it  is  hby  aged  that  it  shall  be  lawful  for  the  Clause 
sd,  donee  or  donees,  during  the  lifetime  of  the  sd  A.,  or  other  fjp^ 
specified  period,  with  the  consent  or  concurrce  of  the  pson  powers  of 
or  psons  (if  any)  whose  consent  or  concurrce  may  by  virtue  sale,  &c., 
of  the  Settled  Land  Act,  1882,  or  orwise  be  required  in  that  ^^  "f«'" 

*  ence  to 

(O  If  appropriate,  insert  here, ''  and  SO  that  pper  provons  shall 
be  inserted  in  such  settlemt  for  the  renewal  of  any  renewable 
lease  or  grant,  and  for  raisg  the  fines  and  expses  of  such 
renewals  out  of  the  hereds  held  on  such  renewable  lease  or 
grant,  or  orwise,  but  so  that  the  sevl  pson  intted  may  con- 
tribute to  such  fines  and  expses  in  the  proportions  and  mode 
in  wch  they  wd  be  bound  to  contribute  accdg  to  the  rules  of 

equity."    See  p.  635,  note. 

K.E. — VOL.  II.  T   T 
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Land  Act 
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belialf,  to  exercise  over  or  in  relon  to  all  or  any  of  the 
hereds  of  whatever  tenure  for  the  time  being  subjt  to  the 
subsistg  uses  or  trusts  of  these  psnts  all  such  powers  as  are 
by  the  Settled  Land  Act,  1882,  conferred  upon  tenants  for 
life,  and  so  that  all  the  provons  of  the  sd  Act  wch  are 
subsidiary  or  incidental  to  such  powers  shall  be  deemed  to 
apply,  and  to  be  incorporated  in  these  psnts  as  far  as  circes 
may  admit,  subjt  nevs  to  the  provons  hrin  contd;  [And 
ALSO  such  addonal  or  larger  powers  as  are  hinafter  conferred 
by  way  of  extension  or  enlargemt  of  the  powers  of  the  sd 
Act  to  the  intent  that  such  addonal  or  larger  powers  shall 
operate  and  be  exercisable  in  the  like  mner  and  with  all 
the  like  incidents,  effects,  and  consequces  as  if  the  same  were 
conferred  by  the  sd  Act]. 

Lxxx.  Proyd  always,  and  it  is  hby  agrd  that  in  all  cases 
in  wch  powers  and  provons  are  contd  in  these  psnts  for  the 
same  or  the  like  pposes  as  the  powers  conferred  by  the 
Settled  Land  Act,  1882,  on  tenants  for  life,  and  the  provons 
incidental  thto,  the  powers  hrin  contd,  whether  given  to  the 
pson  or  psons  in  whom  such  statutory  powers  shall  for  the 
time  being  be  vested  or  not,  and  the  provons  incidental  thto 
are  intd  to  operate  and  shall  as  far  as  circes  admit  operate 
independently  of  and  concurrently  with  the  powers  and 
provons  for  the  same  or  the  like  pposes  contd  in  the  sd  Act. 

Lxxxi.  And  it  is  hby  agrd  that  all  or  any  powers  contd 
in  these  psnts  for  pposes  more  extended  or  other  than  the 
powers  of  the  Settled  Land  Act,  1882,  whether  given  to  the 
pson  or  psons  in  whom  such  statutory  powers  shall  for  the 
time  being  be  vested  or  to  the  sd  trees  or  tree,  and  all 


(a)  Ckiinpare  form  LXXXin.,  p.  643,  infra, 

(()  This  claase  may  be  added  where  express  powers  are  inserted,  if  it 
should  be  thought  desirable  to  declare  the  intention  that  the  powers  are  to 
©Iterate  concurrently  with  the  statutory  powers,  under  s.  66,  and  not  by  way 
of  extension  of  such  powers  under  s.  57  ;  which,  however,  is  probably  not 
material.  If  the  statutory  powers  are  relied  on,  and  extended,  one  or  other 
of  the  next  two  clanfles  should  be  inserted,  see  pp.  568,  569,  note. 

{e)  Sec  the  last  note. 
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proTons  subsidiary  or  incidental  to  or  connected  with  such 
respive  powers,  shall  operate  and  take  effect  as  far  as  the 
case  may  admit  by  way  of  extension  and  enlargemt  of  the 
powers  and  provons  of  the  sd  Act,  and  with  all  the  like 
incidents,  effects,  and  consequces  as  if  the  same  or  the  like 
powers  with  the  like  incidental  provons  had  been  thby  con- 
ferred upon  tenants  for  life  or  the  trees  of  the  settlemt,  as 
the  case  may  be,  but  subjt  to  the  provons  hrin  contd. 

Lxxxn.  And  it  is  hby  agrd  that  it  shall  be  lawful  for  The  same, 
the  pson  or  psons  (if  any)  in  whom  the  powers  of  the  Settled  fonn((i). 
Land  Act,  1882,  shall  for  the  time  being  be  vested,  in  relon 
to  the  hereds  hby  settled  or  for  the  time  being  subjt  to  the 
subsistg  uses  or  trusts  of  these  psnts,  to  exercise  over  or  in 
relon  to  the  same  hereds  and  premes  the  powers  hinafter 
contdy  by  way  of  extension  or  enlargemt,  &c.,  as  in  last 
form. 

Lxxxni.  And  it  is  hby  agrd  that  in  case  at  any  time  and  Proyinon 
so  long  as  during  the  subsistce  of  the  psnt  settlemt  or  o{  ^^^^^ 
any  chge  of  a  jointure  created  by  these  psnts  or  by  the  ^"«  »<> 
exercise  of  any  power  hby  given  in  favour  of  any  pson  now  haying  tho 
living,  or  of  a  portion  created  by  these  psnts  or  by  the  exer-  SJ'^?'.®' 
cise  of  any  power  hby  given,  wch  shall  not  for  the  time  («). 
being  be  raisable  and  payable,  there  shall  be  no  pson  in 
whom  the  powers  of  the   Settled  Land  Act,  1882,  shall 
for  the  time  being  be  vested  [or  no  such  pson  competent 
to  exercise  the  sd  powers],  it  shall  be  lawful  for  the  sd 
trees  or  tree  in  their  or  his  absolute  discretion  to  exercise 

(d)  See  note  (6),  last  page. 

(e)  This  clause,  which  should  be  sometimes  inserted  where  the  powers  of 
the  Act  are  relied  on,  will  meet  the  case  of  there  being  no  tenant  for  life, 
&C.,  under  the  Act,  e^.,  during  the  operation  of  a  discretionary  trust  (see 
p.  565,  note),  or  the  continuance  of  a  jointure  or  portion  charge  after 
the  fee  has  vested  in  possession,  a  case  which  sometimes  causes  difficulty 
(see  p.  569,  note)  ;  the  duration  of  the  power  seems  properly  restricted  so 
as  to  keep  within  the  law  as  to  perpetuities.  The  words  bracketed  above 
have  reference  to  the  case  (not  provided  for  by  the  Act)  of  the  tenant  for 
life  being  of  unsound  mind  not  so  found,  but  seem  useless,  as  s.  56  prevents 
the  exercise  of  express  powers  without  the  consent  of  the  statutory  tenant 
for  life.    This  is  a  case  which  cannot  be  provided  for. 
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over  and  in  relon  to  the  hereds  hby  settled  or  for  the  time 

being  subjt  to  the  subsistg  uses  and  trusts  of  these  psnts 

the  powers  of  a  tenant  for  life  in  posson  under  the  sd  Act, 

and  all  such  extended  and  enlai*ged  powers  as  are  hby 

conferred,  and  so  that  all  the  provons  of  the  sd  Act  wch  are 

subsidiary  or  incidental  to  or  connected  with  the  powers 

thrin  coutd  shall  as  far  as  may  be  apply  and  take  effect  with 

respt  to  the  powers  hby  given  to  the  sd  trees  or  tree. 

Poverto         Lxxxiv.  And  IT  IS  HBY  AORD  that  the  Icasg  powers  of 

foHSnr*"  ^^®  Settled  Land  Act,  1882,  shall  be  extended  so  as  to 

tennsand   authorise  leases  or  grants  of  the  hereds  and  premes  hby 

ary^iMBH^  Settled  for  any  term,  not  exceedg  for  a  bldg  lease yrs, 

and  to  give  for  a  ming  lease yrs,  and  for  any  other  lease yrs* 

of  purchase  And  SO  as  to  authorise  a  lease  for  bldg  pposes,  or  a  lease  or 
^^J^  .  grant  for  ming  pposes  of  any  of  the  hereds  and  premes  hby 
caitonii  settled,  to  be  granted  for  any  term  of  yrs  to  commce  on  the 
cust^uT   cxpiron  of  any  then  existg  lease  or  grant,  and  to  cease  at 

condition*  any  time  not  later  for  a  bldg  lease  than j'rs,  and  for  a 

ming  lease  or  grant  than yrs  from  the  date  of  such 

reversionary  or  extended  lease  or  grant,  and  so  as  to  authorise 
the  giving  to  any  such  lessee  an  option  to  pchase  the  freehd 
or  reversion  of  the  premes  comprd  in  the  lease  or  any  pt 
thof  at  such  price  whether  fixed  in  the  lease  or  to  be  deter- 
mined by  valuon  or  arbitron  and  to  be  exercised  at  such 
time  during  such  period  not  exceedg  the  duron  of  the  lease 
and  upon  such  terms  and  condons  as  may  be  thought  fit, 
and  so  also  as  in  any  lease  or  lettg  for  agricultural  pposes  to 
authorise  the  reservon  of  rent  payable  in  advce  or  in  any 
other  mner  accdg  to  the  custom  of  the  district  and  the 
insertion  of  such  terms  and  condons  as  may  be  so  cus- 
tomary. 


(a)  See  the  Act,  s.  10  ;  and  as  to  giving  an  option  of  purchase,  see  the 
Settled  Land  Act,  1889,  which  is  confined  to  building  leases,  see  p.  619.  For 
a  power  to  make  grants  on  chief  rent  for  building  purposes,  see  p.  623.  The 
clause  in  the  text  might  be  extended  so  as  to  include  this. 
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Lxxxv.  And  it  is  hby  agrd  that  fines  reced  on  the  ^  ^  ^"*" 

on  renewal 

renewal  of  any  lease  of  any  hereds  hby  settled  or  for  the  of  leases 
time  being  subjt  to  the  subsistg  uses  or  trusts  of  these  psnts  ^  ^' 
wch  is  renewable  by  contract  or  custom  shall  be  deemed  to 
be  income. 

Lxxxvi.  And  it  is  hbt  also  agbd  that  no  pt  of  the  rent  As  to 
ansg  under  any  ming  lease  or  grant  of  any  hereds  for  the  JJ^^Jajg, 
time  being  subjt  to  the  uses  or  trusts  of  these  psnts  shall  Settled 
be  set  aside  as  capital  moy  under  the  Settled  Land  Act,  ^^  ° 
1882,  or  orwise,  but  the  whole  thof  shall  go  and  be  reced 
and  applied  as  rents  and  profits. 

Lxxxvii.  And  it  is  hby  fubther  agrd  that House  As  to  sale 

afsd,  being  the  ppal  mansion-house  on  the  sd este  or  ^^'^^.^^ 

any  ppal  mansion-house  or  residce  for  the  time  being  subjt  house,  &c., 
to  the  uses  or  trusts  of  these  psnts,  and  the  demesnes  thof,  settled 
and  the  lands  usually  occupied  thwith  resply  may  be  sold,  l^n<l  Act 
exchanged,  or  leased  under  the  powers  of  the  Settled  Land 
Act,  1882,  witht  the  consent  of  the  sd  trees  or  tree,  or  any 
order  of  Court  [and  that  such  mansion-house  or  residce.  Variation 
demesnes  and  lands,  may  be  let  on  lease  or  orwise  with  or  7araHure 
witht  all  or  any  of  the  furniture  and  effects  hby  settled  as  ^  settled, 
heirlooms  thwith]. 

liXxxviu.  Provd  always  and  it  is  hby  agrd  that  the  powers  Power 

to  make 

of  the  Settled  Land  Act,  1882,  shall  be  extended  so  as  to  gnnts  in 
include  a  power  to  grant,  Ac,  as  in  form  Lni.,  p.  628,  and  fee  on  chief 

'^  ^      J  ^  *^  rent  and 

if  desxredj  forms  liv.  and  lv.  other 

special 
powers  for 
a  building  estate,  in  extension  of  Settled  Land  Act. 

Lxxxix.  Provd  always,  &c.,  a«  in  last  form^  a  power  to  Po.^er  to 
raise  on  mtge  of  the  hereds  hby  settled  or  for  the  time  being  on  m^t^^^ 
subjt  to  the  subsistg  uses  or  trusts  of  these  psnts,  all  or  any  s«p>  1° 

1.11  11  ^  extension 

moys  wch  may  be  raisable  under  the  trusts  of  any  term  of  powers 


of  Settled 


{h)  Although  by  the  Settled  Land  Act,  1884,  fines  on  leases  are  to  be 
cftpitali  there  can  be  nothing  to  prevent  the  rights  of  the  tenant  for  life  from 
being  extended  in  this  respect. 

(jb)  See  the  Act,  a.  11,  p.  621,  note. 

(d)  See  the  Act,  s.  15,  p.  666,  note. 
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Land  Act 


Power  to 
sell  under 
Settled 
Land  Act 
for  fee 
farm  rents 
(ft). 


Power  to 
sell  next 
presenta- 
tion to  a 
benefice 

(rf). 

Power  to 
exchange 
for  land  in 
Ireland  (e). 


Power 
to  sell 
or  grant 
sites  for 


hinbfe  limd,  or  wch  may  be  chged  or  become  raisable  under 
any  of  the  powers  contd  in  or  incident  to  these  psnts,  or  wch 
may  be  payable  or  required  for  the  pchase  or  acquison,  &c, 
as  inform  Lxxn.,  p.  686. 

xc.  And  it  is  hby  agrd  that  the  power  of  sale  con- 
ferred by  the  Settled  Land  Act,  1882,  and  exercisable  in 
relon  to  the  hereds  hby  settled,  shall  be  extended  so  as  to 
authorise  a  sale  of  all  or  any  of  the  sd  hereds,  or  any  easemt, 
right,  or  privilege  over  or  in  relon  to  the  same,  in  conson 
wholly  or  partially  of  a  perpetual  rent-chge,  payable  yrly 
or  half-yrly,  to  be  secured  either  upon  the  hereds  comprd  in 
such  sale,  or  on  any  other  (c)  hereds,  and  to  be  limd  to, 
upon,  and  subjt  to  the  same  uses,  trusts,  powers,  and 
proYons  as  the  sd  hereds  hby  settled,  or  as  near  thto  as  the 
diffce  in  the  nature  of  the  ppty  and  other  circes  will  admit. 

xci.  And  it  is  hby  agrd  that  the  power  of  sale,  &C.9  as 
in  last  form,  shall  be  extended  so  as  to  include  power  to  sell 
the  right  of  next  presenton  to  any  ecclesiastical  benefice,  the 
advowson  whof  is  hby  settled. 

xcu.  And  it  is  hbt  aord  that  any  hereds  hby  settled 
or  for  the  time  being  subjt  to  the  uses  or  trusts  of  these 
psnts  may  be  exchanged  under  the  Settled  Land  Act,  1882, 
for  hereds  situate  in  Ireland. 

xcm.  Proyd  always  and  it  is  hby  agrd  that  the  power 
of  sale,  &c.,  as  in  form  xc,  shall  be  extended  so  as  to 
authorise  a  sale  or  grant  for  such  conson  in  moy  or  orwise 


_i 


(a)  As  to  the  powers  of  raising  money  by  mortgage  under  the  Act,  see 
p.  635,  note. 

.  (b)  See  the  Act,  b.  10. 

(<;)  This  may  be  convenient  so  as  to  enable  an  easement  to  be  sold  for  a 
rent  to  be  charged  upon  the  property  to  which  it  is  to  be  annexed  in 
enjoyment. 

(<{)  If  any  of  the  cestuis  que  trust  are  Roman  Catholics,  the  trustees  are 
disabled  from  presenting  to  a  benefice  (1  Will.  &  M.  c.  26,  ss.  3,  4),  or  from 
selling  the  advowson  or  right  of  next  presentation  (11  Geo.  II.,  c.  17,  s.  5). 
See  generally  as  to  advowsons,  the  note  to  Fox  y.  JBiihop  of  Ckeiter,  in  Tud. 
L.  C.  Conv. 

(/)  See  the  Settled  Land  Act,  1882,  s.  4  (8). 
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as  may  be  thought  fit  or  for  a  nominal  conson  or  gratuitously  churches, 
of  any  pt  or  pts  of  the  sd  hereds  either  in  fee  simple  or  for  &c.  (/). 
a  term  of  yrs  absolute  or  deteiminable  for  all  or  any  of  the 
pposes  followg  (that  is  to  say)  as  a  site  for  a  church,  chapel, 
meetg-house,  or  other  place  of  religious  worship,  or  for  a 
parsonage  house  or  residce  for  a  minister  of  religion  with  or 
witht  a  garden  attached  thto,  or  for  a  burial-ground  or  a 
schoolhouse  or  the  residce  of  a  schoolmaster  or  school- 
mistress, or  a  playground  belonging  to  a  school,  or  for  a 
public  park,  playground,  or  pleasure-ground,  or  for  a  public 
museum,  people's  library,  town  hall,  or  other  public  bldg, 
or  for  baths,  wash-houses,  lecture  or  readg  rooms,  and  other 
works  of  accommodon  and  convce,  or  for  the  ppose  of  a 

(/)  Statutory  poweiv  aathorising  conveyances  for  many  of  the  above  par-  ^^ta  au- 
poees,  in  some  cases  gratuitously,  exist.    The  following  reference  to  the  thorisiDg 
principal  of  these  Acts,  though  to  some  extent  out  of  place  here,  may  be  grants  of 
useful : — As  to  conveyances  by  private  persons  for  a  church,  churchyard,  'J*^  ^^ 
parsonage  house  or  glebe,  see  43  Geo.  III.  c.ilOS,  s.  1  QRe  Vaughan,  33  Ch.  D.  -^i^QQig  Lq 
187  ;  Re  Smith,  35  Ch.  D.  689  ;  Be  Hendry,  35  W.  R.  730)  ;  36  &  37  Vic. 
c.  50  (amended  by  45  &  46  Vic.  c.  21)  ;  58  Geo.  III.  c.  45,  s.  33  ;  C  &  7  Vic. 
c.  37,  s.  22  ;  30  &  31  Vic.  c.  133,  s.  4  ;  17  Chas.  II.  c.  3,  s.  8  ;  17  Geo.  Ill  . 
c.  53,  s.  10 ,'  55  Geo.  3,  c.  147  ;  and  1  &  2  Vic.  c.  106.  As  to  conveyances  by  the 
lord  of  a  manor  for  the  above  purposes,  see  51  Geo.  111.  c.  115,  s.  2  ;  17  Geo. 
HI.  c.  53,  s.  21.    As  to  conveyances  by  corporatioDS,  see  43  Geo.  III.  c.  108, 
8.  4  ;  58  Geo.  III.  c.  46,  s.  34,  extended  by  3  Geo.  IV.  c.  72,s.  1  ;  6  &  7  Vic. 
c  87,  s.  22  ;  55  Geo.  III.  c.  147,  s.  5  ;  and  (to  Ecclesiastical  Commissioners 
ouly)  56  Geo.  III.  c.  141.    As  to    conveyances  on  purchases  made  on  the 
requisition  of  the  Ecclesiastical  Commissioners,  see  58  Geo.  III.  c.  45,  s?.  86 
and  38  ;  as  amended  by  59  Geo.  III.  c.  134,  ss.  36  to  38  ;  3  Geo.  IV.  c.  72,  s.  8  ; 
and  1  &  2  Vic.  c.  107,  s.  9.    The  above  AcU  (except  36  k  37  Vic.  c.  50  ;  and 
45  k  46  Via  c.  21)  all  relate  to  the  Church  of  England  only.    As  to  convey- 
ances for  the  site  of  a  church,  chapel,  meeting-house,  or  other  place  of  divine 
worship,  or  the  residence  of  the  minister,  or  a  burial-ground,  extending  to 
Nonconformisti  bodies,  sec  36  k.  37  Vic.  c.  50  (see  Re  Marquis  of  Salisbury, 
2  Ch.  D.  29)  ;  and  45  k  46  Vic.  c.  21. 

As  to  conveyances  for  the  sites  of  schools  for  poor  people  and  the  residence 
of  the  schoolmaster  or  mistress,  see  the  School  Sites  Acts,  4  &  5  Vic.  c.  38  ; 
7  &  8  Vic.  c.  37  ;  12  &  13  Vic.  c.  49  ;  14  &  16  Vic.  c.24  ;  and  the  Elementary 
Education  Acts,  1870  and  1873.  As  to  conveyances  for  a  public  park 
(which  includes  garden),  a  school-house  and  playground  of  an  elementary 
school,  as  defined  in  the  Act,  or  a  public  museum,  and  conveyances  to  trustees 
of  a  site  for  building  for  the  purposes  of  a  society  for  religious  purposes  or  the 
promotion  of  education,  arts,  literature,  or  science,  see  51  k  52  Vic.  c.  48,  ss.  6, 
7.    As  to  conveyances  of  recreation  and  playgrounds,  see  22  Vic.  c.  27. 
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mtge  or  incnmbce  for  the  time  being  affectg  all  or  any  of  the 
hereds  of  whatever  tenure  for  the  time  being  subjt  to  the 
uses  or  trusts  of  these  psnts,  or  in  the  pchase  of  any  freehd, 
copyhd,   customary    or    leasehd    manors,    messes,    lands, 
tenemts,  or  hereds  to  be  situate  in  England  or  Wales,  such 
copyhd,  customary,  or  leasehd  hereds  being  contiguous  to,  or 
convenient  to  be  held  with  the  hereds  for  the  time  being 
subjt  to  the  uses  or  trusts  of  these  psnts,  or  some  pt  or  pts 
thof,  and  such  leasehd  hereds  havg  not  less  than  60  yrs 
unexpired  at  the  date  of  the  pchase,  or  in  the  pchase  of 
any  rents  of  inhance  constitutg  a  first  chge  upon  any  such 
freehd,  copyhd,  and  customary  hereds,  or  in  pcliasg  the 
enfranchisemts  of  any  hereds  of  copyhd  or  customary  tenure 
for  the  time  being  subjt  to  the  trusts  of  these  psnts,  or  if 
the  sd  trees  or  tree  in  their  or  his  discron  shall  deem  the 
same  to  be  for  the  permanent  benefit  and  improvemt  of  the 
hereds  for  the  time  being  subjt  to  the  uses  or  trusts  of  these 
psnts,  or  any  pt  thof,  in  or  towards  the  paymt  of  the  expses 
of  the  approprion  and  laj^g  out  of  the  sd  hereds,  or  of  the 
eron,  bldg,  or  makg  of  any  bldgs  or  works  under  the  powers 
hinbfe  contd,  or  in  or  towards  the  paymt  of  the  expses  of 
any  such  permanent  improvemts  as  are  hby  authorised,  or  in 
or  upon  any  stocks,  funds,  or  sees  in  or  upon  wch  trust  funds 
may  for  the  time  being   be  authorised   by  law  to  be  in- 
vested (a),  [or  in  or  upon,  other  investmts,']  or  in  any  other 
mode  in  wch  capital  moys  arisg  under  the  Settled  Land  Act, 
1882,  are  authorised  to  be  invested  or  applied,  with  power 
from  time  to  time  by  such  diron  or  at  such  discron  as  a&d  to 
vary  or  transpose  such  investmts  as  afsd  into  or  for  others 
of  any  nature  hby  authorised. 

ProTiuoii  LXXVin.   AnD  IT  IS  HBY  FURTHER  AGRD    that   the    hcrcds 

■ettlement  to  be  pchased  or  taken  in  exchange  [or  on  parton  or  en- 
of  here-  franchisemt]  as  afsd  shall  be  assured  and  settled  in  mner 
purchased   followg,  but  not  SO  as  to  mcreasc  or  multiply  chges,  or 

&c.  (5).        .  

(a)  See  p.  446,  note. 

(&)  Ab  to  the  settlement  of  .pnrchiued  lands  by  reference  to  the  existing 
limitations,  see  Lewin  on  Trusts,  8th  ed.,  p.  506,  where  a  form  is  given. 
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powers  of  chging,  (that  is  to  say),  as  to  such  of  the  sd 
hereds  as  shall  be  of  freehd  tenure,  to,  upon,  and  subjt  to 
such  of  the  uses,  trusts,  powers  and  provons  hrin  decld  and 
contd  concemg  the  [freehd]  hereds  hby  settled  as  shall  be 
then  subsistg  or  capable  of  takg  effect,  and  as  to  such  of  the 
sd  hereds  as  shall  be  of  copyhd,  customary,  or  leasehd 
tenure,  upon  and  subjt  to  such  trusts,  powers,  and  provons 
as  shall,  havg  regard  to  the  tenure  of  the  ppty,  most  nearly 
correspond  with  such  of  the  uses,  trusts,  powers,  and 
provons  hinbfe  decld  and  contd  concerng  the  [freehd]  hereds 
hby  settled  as  shall  be  then  subsistg  or  capable  of  taking 
effect,  but  so  that  any  of  the  sd  hereds  wch  shall  be  of 
leasehd  tenure  shall  not  vest  absolutely  in  any  pson  hby 
made  tenant  in  tail  [male,  or  in  tail]  by  pchase,  unless  he 
[or  she]  shall  attain  the  age  of  twenty-one  yrs,  but  on  his 
[or  her]  death  under  that  age  shall  go  and  devolve  as  if  the 
same  had  been  freehds  of  inhance  hby  settled  (c)  :  And  the 
annual  income  arisg  from  any  stocks,  funds,  and  sees,  in 
wch  any  such  moys  as  afsd  may  be  invested,  shall  be  pd  or 
applied  to  such  pson  or  psons,  for  such  pposes,  and  in  such 
mner  as  the  rents  and  profits  of  the  hereds  to  be  pchased  as 
afsd  wd  be  payable  or  applicable  if  such  pchase  and  settlemt 
as  afsd  were  actually  made. 

Lxxix.  And  it  is  hby  agrd  that  it  shall  be  lawful  for  the  cuuae 
sd,  donee  or  donees ,  during  the  lifetime  of  the  sd  A.,  or  other  fj^p^ 
specified  period,  with  the  consent  or  concurrce  of  the  pson  powcra  of 
or  psons  (if  any)  whose  consent  or  concurrce  may  by  virtue  sale,  &c., 
of  the  Settled  Land  Act,  1882,  or  orwise  be  required  in  that  ^^  '^^^^' 

*  ence  to 

(<?)  If  appropriate,  insert  here,  "  and  SO  that  pper  provons  shall 
be  inserted  in  such  settlemt  for  the  renewal  of  any  renewable 
lease  or  grant,  and  for  raisg  the  fines  and  expses  of  such 
renewals  out  of  the  hereds  held  on  such  renewable  lease  or 
grant,  or  orwise,  but  so  that  the  sevl  pson  intted  may  con- 
tribute to  such  fines  and  expses  in  the  proportions  and  mode 
in  wch  they  wd  be  bound  to  contribute  accdg  to  the  rules  of 

equity."    See  p.  636,  note. 

K.E. — VOL.  II.  T  T 
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Power  to 
tenant  for 
life  to 
charge  in- 
heritance 
with  ex- 
penses of 
improve- 
ments. 


Power  to 
tenant  for 
life  to  sell, 
Ac,  to 
himself 
under  Set- 
tled Land 
Act  (a). 


Provision 
requiring 
tenants  for 
life  to  keep 
land  in  col- 
tivation. 


the  necessity  in  any  case  of  submitting  a  formal  scheme 
for  the  approval  of  the  trees,  or  obtaing  a  certfe  from  any 
engineer  or  surveyor  in  respt  of  such  improvemts  or  upon 
the  certfe  of  any  engineer  or  surveyor  nominated  by  the  sd 
trees  or  tree,  whether  he  shall  have  been  approved  or  not  by 
the  Board  of  Agriculture  or  any  Court  having  jurisdon 
under  the  sd  Act. 

xoviii.  And  it  is  hby  agrd  that  all  or  any  pt  of  the  expses 
incurred  by  any  tenant  for  life  under  these  psuts  in  effectg 
any  improvemts  of  any  nature  specified  in  the  Settled  Land 
Act,  1882,  on  any  pt  of  the  sd  hereds  and  premes,  wch 
shall  be  certified  by  any  engineer  or  surveyor  appted  by  the 
sd  trees  or  tree  to  have  been  pperly  expended  in  that  behalf, 
and  wch  in  the  judgmt  of  the  sd  trees  or  tree  shall  be  pperly 
chgeable  on  the  inhance  of  the  sd  premes,  shall  be  so  chged 
togr  with  intt  at  the  rate  of  4  per  cent,  per  annum  from  the 
time  of  the  expenditure  thof. 

xcix.  And  it  is  hby  agrd  that  the  powers  of  the  Settled 
Land  Act,  1882,  in  relon  to  the  hereds  hby  settled,  shall  be 
extended  so  as  to  authorise  any  tenant  for  life  hrunder  with 
the  approval  of  the  trees  hrof  to  sell  or  lease  to  himself  or  to 
a  tree  for  himself,  or  to  pchase  from  or  effect  an  exchange 
with  himself,  anything  in  the  sd  Act  contd  to  the  contrary 
notwg. 

c.  Provd  always,  and  it  is  hby  agrd  that  the  sd,  life 
tenant,  [every  pson  who,  under  the  limons  hinbfe  contd, 
shall  for  the  time  being  be  beneficially  entled  to  the  posson 
or  rect  of  the  rents  and  profits  of  the  hereds  and  premes 
hby  settled  as  tenant  for  life]  shall  keep  any  arable  land 
formg  pt  of  the  sd  premes  wch  may  for  the  time  being  be  in 
his  or  her  occupon  clean  and  in  good  heart  and  condon,  and 
that  if  and  so  often  as  such  tenant  for  life  shall  neglect  so  to  do 
it  shall  be  lawful  for,  but  not  obligatorj*^  upon,  the  sd  trees 
or  tree  to  enter  upon  the  same  land  for  the  ppose  of  puttg 
the  same  in  good  heart  and  condon  and  cleansg  the  same. 


(ff)  See  33  Sol.  J.  p.  3. 
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and  to  retain  posson  thof  so  long  as  shall  be  deemed  necy 
for  such  ppose,  and  to  raise  and  pay  all  the  costs  and  expses 
thby  incurred  out  of  the  rents  and  profits  of  the  sd  premes. 

CI.  And  it  is  hby  agrd  that  any  capital  moys,  rfc,  as  in  J*®^'  *? 
form  xcvn.,  in  addon  to  the  other  modes  of  investmt  or  money  to 
applicon  thof  authorised  by  the  sd  Act  or  these  psnts,  may  ^^^ 
at  the  request  in  writg  of  the  sd,  life-tenant^  [any  pson  who,  caltiYating 
under  the  lunons  hinbfe  contd,  shall  for  the  time  being  be 
beneficially  entled  to  the  posson  or  rect  of  the  rents  and 
profits  of  the  hereds  and  premes  hby  settled  as  tenant  for 
life,]  if  he  or  she  shall  be  desirous  of  cultivatg  or  stockg 
any  arable  or  pasture  land  for  the  time  being  in  his  or  her 
occupon,  be  employed  in  advancg  the  whole  or  any  pt  of  the 
sum  wch  in  the  opinion  of  the  sd  trees  or  tree  shall  be  sufft 
for  that  ppose,  but  so  that  the  repaymt  of  such  sum  shall 
be  seed  by  a  mtge  of  the  life  intt  of  such  tenant  for  life  in 
the  sd  premes,  togr  with  a  policy  or  policies  of  assurce  on 
his  or  her  life,  or  by  the  bond  of  such  tenant  for  life,  or  in 
some  other  mner  to  the  satisfon  of  the  sd  trees  or  tree, 
provd  that  on  such  land  being  let  to  a  tenant,  or  on  the 
death  of  such  tenant  for  life,  it  shall  be  lawful  for  the  sd 
trees  or  tree,  in  their  or  his  absolute  discron,  if  they  or  he 
shd  be  of  opinion  that  the  moy  so  advced  has  been  pperly 
employed  for  the  pposes  afsd  absolutely  to  rele  such  tenant 
for  life  or  his  or  her  este  from  all  liability  to  repay  the  same 
or  orwise  in  respt  thof. 

en.  And  it  is  hby  agrd  that  it  shall  not  be  necy  for  any  As  to 
pson  intendg  to  exercise  any  powers  conferred  by  the  Settled  "ndeT 
Land  Act,  1882,  in  relon  to  any  hereds  for  the  time  being  subjt  Settled 
to  the  uses  or  trusts  of  these  psnts  to  give  any  notice  of  such  (o). 
intention  to  the  sd  trees  or  tree  or  to  their  or  his  solor  {d). 

(V)  A  similar  application  of  trust  money  has  been  authorized  even  in  the 
absence  of  an  express  power,  Re  Household^  27  Ch.  D.  553. 
(ji))  See  pp.  568,  570,  notes. 
(d)  Where  a  life  estate  under  a  previous  settlement  is  kept  alive,  add  : — 

''  And  fubtheb,  that  such  dispenson  from  the  necessity  of 
giving  such  notice  shall  be  applicable  in  the  case  of  any 
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ProTision        ciii.  Provd  ALWAYS,  that  any  and  every  referee  hinbfe 

of  Settled    made  to  the  Settled  Land  Act,  1882,  shall  be  deemed  to 

Land  Acts,  extend  to  and  include  any  Act  or  Acts  now  or  from  time  to 

time  in  force,  extendg,  amendg,  or  re-enactg  the  same  Act, 

but  not  so  as  to  abridge  or  restrict  any  of  the  powers  hbj 

conferred  by  referee  thto. 

Coreiumt        civ.  And    THIS  iNDRE   ALSO   wiTNBTH,    that  in   further 

render       psuance  of  the  sd  agreemt,  [and  in  conson  of  the  sd  intd 

copyholds    marre,]  the  sd ,  as  settlor,  with  the  approbon  of  the  sd 

npon  trusts 

correspond- »  doth  hby  covt  with  the  sd,  trees,  their  hrs  and  assns, 

nsL^^f^     that  [if  the  sd  intd  marre  shall  take  place],  he  the  sd 

holds.  and  all  other  necy  pties  (if  any)  will  forthwith  surrender 
into  the  hands  of  the  lord  or  lords,  lady  or  ladies,  of  the 
sevl  manors  of  wch  the  same  are  resply  holden,  accdg  to  the 
custom  thof  resply,  pceU,  Vol.  J,,  p.  402 ;  [And  all  other 
(if  any)  the  hereds  of  copyhd  or  customary  tenure,  situate 
in  the  respive  paiishes  of,  &c.,  in  the  coy  of,  &c.,  to  wch  the 

sd is  now  entled  for  an  este  of  inhance  at  law  or  in 

equity],  To  the  use  of  the  sd,  trees,  their  hrs  and  assns, 
accdg  to  the  customs  of  the  sd  respive  manors,  by  and 
under  the  rents,  fines,  heriots,  suits,  and  services  due  and 
of  right  accustomed  for  the  same :  Upon  such  trusts  and 
subjt  to  such  powers  and  provons  as  shall  correspond  with 
the  uses,  trusts,  powers*,  and  provons  hinbfe  decld  and  contd 
concemg  the  freehd  hereds  hb}*  settled,  or  as  near  thto  as 
the  different  tenure  of  the  ppty  will  permit,  but  not  so  as 
to  increase  or  multiply  chges  or  powers  of  chging;  And 
further,  that  [after  the  sd  intd  marre,  and]  in  the  mean- 
time and  until  the  same  respive  copyhd  hereds  and  premes 
shall  have  been  surrendered  psuant  to  the  covt  hinbfe  contd, 

the  sd and  his  hrs  will  stand  possed  thof  upon  trust 

for  the  surrender  thof  psuant  to  such  covt,  and  subjt  thto 
upon  the  trusts  and  subjt  to  the  powers  and  provons  npon 


exercise  of  any  such  powers  by  the   sd  A.,  as  tenant  for 
life  under  the  sd  settlemt  [will]  of,  &c." 
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and  siibjt  to  wch  the  same  wd  be  held  if  such  snrrender  had 
been  made. 

cv.  And  this  indre  also  wttneth,  that  in  further  psuance  Aarfgn- 
of  the  sd  Hgreemt  [and  in  conson  of  the  sd  intd  marre],  the  leasehoicU 

sd ,  as  settlor,  with  the  approbon  of  the  sd  ,  doth  ^°'jf^ 

hby  assn  (a)  unto  the  sd,  trees,  All  and  sinor,  peels  by  npon  tnuts 
referee  to  leases  before  recited  (b)  [And  all  other  (if  any)  ^^^2^***^' 
hereds  held  under  any  lease  or  leases  for  yrs  [or  a  life  or  ^w«  <^ 
lives]  situate  in  the  respive  parishes  of,  ifec,  in  the  coy  of, 

&c.,  to  wch  the  sd is  now  entled  at  law  or  in  equity] : 

To  HOLD  the  same  Unto  the  sd,  trees,  their  exs,  ads,  and 
assns  for  the  sevl  residues  remaing  unexpired  of  the  respive 
terms,  or,  "  for  the  sevl  lives  or  life,"  or  estes  for  wch  the 
same  are  resply  held  and  subjt  to  the  rents,  covts,  and 
Condons  reserved  by  and  contd  in  the  sd  respive  leases, 

[Upon  trust  for  the  sd ,  his  exs  and  ads,  until  the  sd 

intd  maiTe,  and  after  such  marre].  Upon  trust  that  the  sd, 
trees,  or  the  [survors  or]  survor  of  them,  shall,  by  and  out 
of  the  rents  and  profits  of  the  sd  respive  leasehd  premes, 
pay  the  rents  and  pform  and  observe  the  covts  by  the  sevl 
lessees,  and  condons  by  and  in  the  sd  sevl  leases  reserved 
and  contd,  and  subjt  thto  shall  hold  the  same  premes  upon 
such  trusts  and  subjt  to  such  powers  and  provons  as  shall 
correspond  with  the  uses,  trusts,  powers,  and  provons  hinbfe 
decld  and  contd  concemg  the  freehd  hereds  hby  settled  or 
as  near  thto  as  the  nature  of  the  premes  will  permit,  but 
not  so  as  to  increase  or  multiply  chges  or  powers  of  chging, 
and  so  that  the  sd  leasehd  premes  (c)  [or  any  undivided 

(a)  If  the  leaseholds  are  held  for  Uves,  say,  '*  grt."     The  limitation  to 

the  trustees,  their  "  exs,  ads,  and  assns,"  will  be  correct  in  either 
case. 

(b)  Where  there  are  several  leases  omit  the  recital  of  the  leases,  and  saj, 

*'  All  and  sikgr  the  messes,  tenemts,  and  hereds  comprd  in 
or  expd  to  be  demised  by  the  sevl  indres  of  lease  specified 
in  the  schdle  hto." 

{c)  If  any  of  the  leaseholds  are  held  for  lives,  say,  *'  such  of  the  sd 

premes  as  are  held  under  a  lease  or  leases  for  yrs." 
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share  thof]  shall  not  vest  absolutely  in  any  pson  hby  made 
tenant  in  tail  [male  or  in  tail]  by  pchase,  unless  he  [or  she] 
shall  attain  the  age  of  twenty-one  yrs,  but  on  his  [or  her] 
death  under  that  age  shall  devolve  in  the  same  mner  as  if 
the  same  had  formed  pt  of  the  freehds  of  inhance  hby 
settled. 

Trusts  of  CVI.   AnD    THIS    INDRB   ALSO   WITNETH,  that  in  pSUaUCe   of 

mining 

plant.        the  sd  agreemt,  [and  in  conson  of  the  sd  intd  marre  J  the  sd 
,  as  settlor,  doth  hby  assn  unto  the  sd,  trees,  All  and 


siNGR  the  plant,  machineiy,  and  chattels  in  or  upon  or  em- 
ployed in  the  workg  of  the  mines,  coUieries,  and  minis  hb^ 
settled,  To  hold  the  same  Unto  the  sd,  trees,  their  exs, 

ads,  and  assns,  [Upon  trust  for  the  sd  until  the  sd 

intd  marre  and  afterwards,]  upon  the  trusts  hinafter  decld ; 
And  it  is  hby  aord  and  decld,  that  the  plant,  machinery, 
and  chattels  hinbfe  assned,  or  wch  may  hrafter  be  added  to 
or  substituted  for  the  same  or  any  pt  thof,  as  hinafter 
mentd,  shall  [after  the  sd  marre]  be  held  upon  such  trusts, 
and  subjt  to  such  powers  and  provons  as  shall  correspond 
with  the  uses,  trusts,  powers,  and  provons  hinbfe  decld  and 
contd  concerng  the  freehd  hereds  hby  settled,  or  as  near 
thto  as  the  nature  of  the  premes  will  permit,  but  not  so  as 
to  increase  or  multiply  chges  or  powers  of  chging,  and  so 
that  the  same  premes  shall  not  vest  absolutely  in  any  pson 
hby  made  tenant  in  tail  [male  or  in  tail]  by  pchase,  unless 
he  [or  she]  shall  attain  the  age  of  twenty-one  yrs,  but  on 
his  or  her  death  under  that  age,  shall  devolve  in  the  same 
mner  as  if  the  same  had  formed  pt  of  the  freehds  of  inhance 
hby  settled :  And  it  is  hby  agrd  that  the  sd  trees  or  tree 

shall  allow  the  sd  during  his  life  to  take  and  keep 

posson  of  the  sd  plant,  machinery,  and  chattels  hby  assned, 
and  of  any  plant,  machinery,  and  chattels  wch  may  be  sub- 
stituted for  or  added  to  the  same  or  any  pt  thof  as  hinafter 
mentd,  and  to  employ  the  same  in  the  workg  of  the  mines, 
collieries,  and  minis  for  the  time  being  subjt  to  this  settlemt, 

with  power  for  the  sd to  alter,  vary,  remove,  sell,  and 

dispose  of  the  sd  plant,  machinery,  and  chattels,  or  any  of 
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them  in  a  pper  course  of  managemt,  and  to  rece  the  produce 

of  such  sales,  but  so  that  the  sd  shall  be  bound  to 

keep  the  plant,  machinery,  and  chattels  for  the  time  being 
employed  in  or  about  the  sd  mines,  collieries,  and  minis,  in 
good  and  complete  repair  and  workg  order,  and  so  that  the 
same  shall  be  sufft  for  the  effectual  workg  of  the  sd  mines, 
collieries,  and  minis,  and  accdly  that  all  plant,  machinery, 

and  chattels  substituted  or  added  by  the  sd for  or  to 

the  sd  plant,  machinery,  and  chattels  hinbfe  assned,  or  any 
pt  thof,  and  employed  for  the  pposes  afsd,  shall  be  con- 
sidered as  going  along  with  the  sd  mines,  collieries,  and 
minis ;  And  it  is  hby  agrd  that  it  shall  be  lawful  for,  but 
not  incumbent  on  the  sd  trees  or  tree,  if  in  their  or  his 
uncontrolled  discron,  they  or  he  shall  be  of  opinion  that  the 

sd is  dealg  impperlj'  with  the  sd  plant,  machinery,  and 

chattels,  to  enter  into  posson  of  the  same,  and  to  allow  the 

sd to  use  the  same  subjt  to  such  restrons  only,  and  in 

such  mner  as  the  sd  trees  or  tree  shall  think  fit ;  And.  it  is 

HBY  AGRD  that  it  shall  be  lawful  for  the  sd to  sell  any 

of  the  sd  plant,  machinery,  or  chattels,  to  the  lessee  or 
lessees  in  any  mining  lease  wch  may  be  granted  of  the 
hereds  hby  settled  or  any  pt  thof,  but  so  that  the  pchase- 
moy  for  the  same  shall  be  reced  by  the  sd  trees  or  tree,  and 
be  applied  as  if  the  same  had  arisen  from  a  sale  of  the 
sd  hereds  and  premes. 

cvii.  Upon  trust  to  permit  the  sd and  other  articles  "^rustB  of 

and  effects  to  devolve  and  be  enjoyed  as  heirlooms  with  the  heirlooms 
freehd  hereds  hby  settled,  but  so  that  the  same  [or  any  ^^  "f®**" 

*•  •'  enoe  to 

undivided  share  thof]  shall  not  vest  absolutely  in  any  pson  limitatioiis 
hby  made  tenant  in  tail  [male  or  in  tail]  by  pchase,  unless  Jgtate^Ca). 

(a)  For  instances  of  trusts  of  heirlooms  to  follow  a  title  or  real  estate,  see 
Be  Lord  Exmouth,  23  Ch.  D.  158  ;  Re  Cresswell,  24  Ch.  D.  102  ;  Be  John- 
stoJif  26  Ch.  D.  538.  As  to  the  power  of  selling  settled  heirlooms  under  an 
order  of  Court,  see  the  Settled  Land  Act,  1882,  s.  37,  which  applies  to  heir- 
looms settled  with  a  title  Clie  Carnac,  30  Ch.  D.  136),  and  enables  the  pro- 
ceeds of  sale  to  be  applied  in  the  same  way  as  other  capital  monies  (^Re 
Duke  of  Marlhorovgh,  32  Ch.  D.  1)  ;  and  see  Re  Brown,  27  Ch.  D.  179  ;  Re 
Houghton  fktate,  30  Ch.  D.  102. 
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he  [or  she]  shall  attain  the  age  of  twenty-one  yrs,  but  on 
his  [or  her]  death  under  that  age  shall  devolve  as  if  the 
same  had  formed  pt  of  the  sd  freehd  hereds ;  And  it  is  hby 
AGRD  that  an  inventory  (a)  of  the  sd  heirlooms  shall  forth- 
with be  made,  and  shall  from  time  to  time  be  revised  at  the 
cost  of  the  pson  for  the  time  being  entled  to  the  use  and 
enjo}nnt  thof,  if  of  full  age,  and  shall  be  signed  by  such 
pson,  and  also  by  the  sd  trees  or  tree,  and  the  sd  heirlooms 
shall  at  all  times  be  kept  insured  agst  fire  to  their  full  value 
so  far  as  the  same  may  be  of  an  insurable  nature,  and  pperly 
preserved,  at  the  expse  of  the  pson  for  the  time  being  entled 
to  the  use  and  enjoymt  thof ;  Provd  always  that  the  sd 
trees  or  tree  shall  not  be  bound  to  see  to  the  insurce,  cus- 
tody, or  preservon  of  the  sd  heirlooms,  or  to  interfere  in 
any  way  in  relon  thto  further  than  to  require  such  inventory 
to  be  made  and  signed  as  afsd,  and  shall  not  be  responsible 
for  any  omission,  neglect,  or  default  on  the  pt  of  the  psoU 
entled  to  the  use  or  enjoymt  thof  or  orwise  in  relon  to  the 
insurce  or  preservon  thof,  nevs  the  sd  trees  or  tree  shall  be 
at  liberty  at  any  time,  if  they  or  he  shall  so  think  fit,  to 
interfere  for  the  proton  of  the  sd  heirlooms ;  [And  it  is 
iiBY  AGRD  that  any  sale  of  all  or  any  of  the  sd  heirlooms 
may  be  made  and  that  the  moys  arisg  from  such  sale  may 
be  invested  in  the  pchase  of  other  chattels  under  the  powers 
of  the  Settled  Land  Act,  1882,  witht  any  order  of  Court  (6).] 
The  same        cvni.  In  TRUST  for  the  sd,  husbdf  during  his  life,  and  after 

aHrarttie-  ^^^  ^^^®  ^^^  ^^^  ^^»  '^^f^>  ^^  ^*^®  ^^^  ®^*^^'  survive  him  during 
ment  (c).     her  life,  and  after  the  dece  of  the  survor  of  them,  the  sd, 

husbdy  and,  wife,  in  trust  for  the  eldest  or  only  son  of  the 

sd  intd  marre,  his  exs  and  ads,  but  in  case  such  eldest  son 

shall  die  under  the  age  of  twenty-one  yrs  and  witht  issue, 


(a)  If  a  schedale  of  the  heirlooms  is  inserted  in  the  deed,  the  provision 
for  an  inventory  may  be  omitted. 

(J)  Sec  the  Act,  s.  37  (3). 

(e)  This  form  properly  belongs  to  the  heading  "  Pebsonal  Sbttlb- 
MENT8,"  but  is  inserted  here  as  naturally  connected  with  the  preceding 
form. 
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then  in  trust  for  the  second  son  (if  any)  of  the  sd  intd 
marre,  his  exs  and  ads,  with  a  like  gift  over  to  the  third  and 
every  younger  son  (if  any)  of  the  sd  intd  marre  on  the  death 
of  his  next  elder  brother  under  the  age  of  twenty-one  yrs 
and  witht  issue :  And  in  case  there  shall  be  no  son  of  the 
sd  intd  marre,  or  an  only  or  every  son  shall  die  under  the 
age  of  twenty-one  yrs  and  witht  issue,  then  in  trust  for  the 
eldest  or  only  daur  of  the  sd  intd  marre,  her  exs  and  ads, 
but  in  case  such  eldest  daur  shall  die  under  the  age  of 
twenty-one  yrs  and  witht  issue,  then  in  trust  for  the  second 
daur  (if  any)  of  the  sd  intd  marre,  her  exs  and  ads,  with  a 
like  gift  over  to  the  third  and  every  younger  daur  (if  any)  of 
the  sd  intd  marre  on  the  death  of  her  next  elder  sister 
under  the  age  of  twenty-one  yrs  and  witht  issue ;  And 
in  case  there  shall  be  no  child  of  the  sd.  intd  marre,  or 
every  such  child  shall  die  under  the  age  of  twenty-one  yrs 
and  witht  issue,  then  in  trust  for  the  exs  and  ads  of  the  sd, 

husbd,  and  upon  trust  to  permit  the  sd  and  other 

articles  and  effects  to  be  used  and  enjoyed  as  heirlooms  by 
the  pson  for  the  time  being  beneficially  entled  thto  under 
the  trusts  hinbfe  decld :  Provons  as  to  inventory,  insurce, 
and  preservon  of  heirloomSy  and  proton  of  trees,  as  in  last 
form.  . 

cix.    Provd    always,  and    it  is  hby  agrd  that  it  shall  Power  to 
be  lawful  for  the  sd,  settlor,  at  any  time  by  deed  wholly  I^^^^ 
to  withdraw  from  this  settlemt  for  his  own  benefit  or  orwise,  property 
and  witht  substitutg  any  equivalent  for  the    same,   any  tiement. 
portion  or  portions  of  the  land  hby  settled  not  exceedg  in 

the  whole  in  quantity  25  acres,  except House  and  the 

lands  usually  occupied  thrwith,  and  by  such  deed  to  revoke 
all  the  limons,  trusts,  powers,  and  provons  hrin  decld  and 
contd  of  or  concemg  the  land  so  withdrawn,  and  to  appt  the 
same  free  from  this  settlemt  in  any  mner  he  shall  think 
pper,  but  nevs  witht  prejudice  to  any  leases  or  mtges  wch 
may  have  been  previously  created  under  the  powers  of  these 
psnts:  And  it  is  hby  agrd  that  as  betwn  the  premes  so 
withdrawn  from  this  settlemt  and  the  premes  wch  shall 
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remain  subjt  thto,  the  3)urdeii  of  any  mtge  created  as  afsd 
and  wch  may  affect  the  premes  jtly,  shall  be  borne  exclusively 
by  the  premes  so  remaing  subjt. 
ProTiso  c,x.  Provd  ALWAYS  and  it  is  hby  agrd  that  nothing  hrin 

that  powers  j     i    ,,  .  -^      o  o 

of  foHDer    contd  shall  m  anywise  prejudice  or  affect  the  powers  annexed 

SSl'^w'  to  the  life  este  of  the  sd ,  or  the  powers  exercisable  by 

reach  neee  the  respive  trees  or  tree  with  the  consent  of  the  sd 

tlemenL      contd  in  the  sd  indre  of,  Ac,  the  former  settlemt,  or  the 

Variations  Statutory  powers  incident  to  the  sd  life  este  or  wch  wd  have 

adciotioiua  ^^^^  incident  thto  but  for  these  psnts,  or  any  of  such  respive 

property  is  powers,  [other  than,  here  specify  any  powers  wch  are  not  to 

■**      ^^^'  be  exercued,'}  and  that  the  uses,  estes,  and  powers  limd 

or  created  by  these  psnts  or  by  any  exercise  of  the  powers 

hrin  contd  shall  from  time  to  time  [as  regards  such  of  the 

hereds  hby  settled  as  immedly  before  the  exon  of  these 

psnts  were  subjt  to  the  subsistg  uses  or  ti'usts  of  the  sd 

indre  of,  &c.,  the  former  settlemt,  or,  "were  subjt  to  the  jt 

power  of  apptmt  reserved  to  the  sd  A.  and  B.  by  the  sd 

indre  of,  &c.,  disentailg  assurce,**"]  be  overreached  by  the 

exercise  of  any  of  the  sd  powers  contd  in  the  sd  indre  of, 

&c.,  the  former  setilemt,  or  the  sd  statutoiy  powers,  in  the 


As  to  over-  ^^^  ^^^®  clause,  which  keeps  alive  the  powers  of  leasing  and  sale,  &c,  as 
reaching  ^^^^  ^  ^^^  jointuring  and  other  powers  of  the  original  settlement,  and 
clause  in  enables  such  powers  to  be  exercised  so  as  to  overreach  the  uses,  &c.,  of  the 
re-settle-  resettlement  in  the  same  manner  as  if  the  uees  of  the  latter  had  been  ooo- 
ment.  tained  in  the  original  settlement  (see  3  Dav.  Prec.  pp.  596,  1062,  note  ;  Be 

Wright  J  28  Cb.  D.  93),  should  be  inserted  in  a  resettlement  by  father  and 
son,  where  the  father's  life  estate  is  preserved  or  restored,  and  the  powers 
annexed  to  it  are  to  be  preserved,  which  may  be  material  in  order  to  oyer- 
reach  charges  (such  as  jointures  and  portions}  subsisting  under  the  former 
settlement.  It  seems  proper  to  extend  the  clause  to  the  statutory  powers 
incident  to  the  former  settlement  by  the  Settled  Land  Acts,  to  prevent  doubt 
and  also  in  order  that  the  charges  imposed  upon  the  life  estate  by  the  re- 
settlement may  not  make  the  consent  of  the  persons  entitled  to  those  charges 
necessary  under  s.  50  (3)  of  the  Act  of  1882.  It  is  also  desirable  to  keep 
alive  the  power  of  sale  in  the  former  settlement  in  order  that  the  trustees  cf 
that  settlement  may  be  trustees  for  the  purposes  of  the  Act ;  otherwise  it 
might  be  necessary  to  get  trustees  appointed  by  the  Court  for  that  purpose, 
since  the  trustees  of  the  resettlement  would  not  be  trustees  under  the  Act 
during  the  subsistence  of  the  life  estate  under  the  original  settlement. 
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same  mner  as  if  the  uses,  estes,  and  powers,  limd  or  created 
by  these  psnts  had  been  limd  or  created  by  the  sd  indre  of 
itc,  the  former  settlemt,  but  so  that  nothing  hrin  contd  shall 
make  the  consent  of  any  pson  necy  to  the  exercise  of  such 
statutory  powers.  And  further  that  the  hereds  to  be  pchased 
with  any  moys  arisg  from  any  sale,  exchange  [parton  or 
enfranchisemt,  or  the  grant  of  any  easemt  or  other  rightj 
under  the  powers  contd  in  the  sd  indre  of,  &c.,  the  former 
settlemi,  or  the  sd  statutory  powers,  shall,  regard  being  bad 
to  the  natm*e  and  tenure  thof,  be  settled  and  assured  to  the 
uses,  upon  the  trusts,  and  subjt  to  the  powers  and  provons 
wch  shall  be  subsistg  by  virtue  of  the  sd  indre  of,  &c.,  the 
former  settlemt,  [the  sd  indre  of,  &c.,  the  disentailg  assurce,'} 
and  these  psnts,  and  that  all  annual  rents  wch  shall  be 
reserved  upon  any  exchange,  [parton,  enfranchisemt,  or 
grant  of  any  easemt  or  other  right,]  under  the  power  [sevl 
powers]  in*  that  behalf  contd  in  the  sd  indre  of,  &c.,  the 
fonner  settlemt,  or  the  sd  statutory  powers,  shall  be  so 
reserved  and  settled  that  the  same  shall  be  reced  and 
enjoyed  by  the  pson  or  psons  who  by  virtue  of  the  sd  indre 
of,  &c.,  the  former  settlemt,  [the  sd  indre  of,  &c.,  the  dis- 
entailg  assurce,"]  and  these  psnts  wd  for  the  time  being 
be  entled  to  the  posson  or  rect  of  the  rents  and  profits 
of  the  hereds  comprd  in  the  sd  indre  of,  &c.,  the  former 
settlemt,  and  hby  settled. 

CXI.  And  it  is  hby  agrd  that  the  sd,  trees,  shall  be  and  Appoint- 
they  are  hby  appted  trees  of  these  psnts  for  the  pposes  trustees 
of  the  Settled  Land  Act,  1882,  [or  any  powers  hby  given  by  5°^?^ 
referee  thto,]  And  THAT  a  sole  tree  for  the  time  being  of  Land  Act 
these  psnts  shall  be  competent  to  act  for  all  the  pposes  of  ^  )' 
the  sd  Act,  [or  such  powers  as  afsd,]  includg  the  rect  of 
capital  moy  [and  notices]  thrunder. 

(V)  See  the  Act  s.  2  (8),  and  s.  39  (2),  and  see  the  last  note.    Where  the  As  to 
settlement  contains  an  express  power  of  sale  exercisable  by  the  trustees  or  trustees 
with  their  consent,  they  ipso  facto  become  the  trustees  for  the  purpose  of  the  S^^tf, 
Act,  and  no  other  trustees  can  be  appointed  for  that  purpose.    The  trustees  y     i  ji^-* 
should  also  be  appointed  trustees  for  the  purpose  of  the  minority  clause  in 
the  Conv.  Act,  1881.  s.  42,  if  relied  on  ;  see  p.  614,  form  XLVI. 

IT  u  2 
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Poww  to         cxn.  Provd  always,  and  it  is  hbj  agrd  that  if  the  sd 

nevtrat-    trees  hby  constituted,  or  any  of  them,  or  any  tree  or  trees 

J^Jsi'iei.    *PP^®^  under  this  psnt  power,  or  by  a  court  havg  jurisdon 

ilemeot  of  in  that  behalf,  shall  die  or  remain  out  of  the  United  Kingdom 

,.  /'.       for  more  than  twelve  calr  months,  or  desire  to  be  dischged, 

where  then  or  refuse  or  become  unfit  or  incapable  to  act  m  the  sd  trusts, 

J^^j'j^then,  and  in  eveiy  such  case,  it  shall  be  lawful  for  the 

ie«t  (a),      sui-vivg  or  continug  trees  or  tree  for  the  time  being  [of  the 

class  in  wch  such  vacancy  or  disqualificon  shall  occur]  (and 

for  this  ppose  every  refusg  or  retirg  tree  shall,  if  willg  to  act 

in  the  exon  of  this  power,  be  considered  a  continug  tree)  or 

for  the  actg  exs  or  exor,  ads  or  admor,  of  the  last  survivg  or 


As  to  (a)  The  trustees*  receipt  clause  above,  p.  507,  form  lxxxyi.,  is  adapted  also 

ini8t«e         to  a  strict  settlement.  The  receipt  clause,  power  to  appoint  new  trustees,  and 
clauses.        indemnity  and  reimbursement  clauses  may  and  should  be  omitted  in  real  as 
well  as  personal  settlements  in  reliance  on  the  enactments  referred  to 
above,  p.  507,  note  (r),  and  the  clause  supplemental  to  the  statutory  provi- 
sions as  to  the  indemnity  of  the  trustees,  p.  511,  form  xci.,  substituted. 
The  full  clauses  in  the  text,  though  retained,  can  in  future  be  very  rarely 
required. 
As  to  ap-         There  were  very  commonly,  in  a  settlement  of  a  landed  estate,  four  sets  of 
pointiDg      trustees,  namely,  1.  Of  the  pin-money  term  ;  2.  Of  the  jointure  term  ;  S.  Of 
several  sets  ^jje  portions  term ;  and  4.  The  trustees  of  the  powers,  and  for  the  other 
trustees,  ggjjgyni  purposes  of  the  settlement.     But  the  two  first-mentioned  sets  of 
trustees  were  rarely  if  ever  called  upon  to  act,  and  as  it  is  now  whollj 
unnecessary  to  limit  pin-money  and  jointure  terms  (see  p.  581,  note,  p.  592^ 
note  (a)  ),  those  trustees  may  in  future  be  dispensed  with,  and  there  is  not 
in  general  any  necessity  for  the  portions  trustees  being  distinct  fiom  tfae 
general  trustees,  especially  as  the  duties  of  the  latter  will  in  most  cases  be 
greatly  restricted  by  the  effect  of  the  Settled  Land  Act,  1882.    One  set  of 
trustees  will,  therefore,  now  in  most  cases  suffice. 

Formerly,  there  was  an  objection  to  limiting  two  terms  (e.g,  the  jointure 

and  portions  terms),  or  a  term  and  an  estate  of  freehold,  in  irame«liate 

succession  to  the  same  trustees,  but  this  objection  appears  to  be  now  removed 

by  the  Judicature  Act,  1873,  36  &  37  Vic.  c.  G6,  s.  25  (4)  ;  but  see  4  Dav. 

Prec.  447. 

^  ^  The  power  of  appointing  new  trustees  in  a  strict  settlement  is  usually 

power  of      vested  in  the  surviving  or  continuing  trustees,  and  not  in  the  tenant  for  life 

appointing  (as  in  the  case  of  personalty  settlements)  ;  and  this  is  undoubtedly  now  proper, 

new  trus-     having  regard  to  the  powers  vested  in  the  tenant  for  life  under  the  Settled 

^*'*  Land  Act,  and  the  desirability  of  the  trustees  being  independent  of  him. 

As  to  TLe  power  for  trustees  to  employ  agents,  etc.,  p.  511,  form  xcn.,  is  adapted 

power  to      to  and  should  usually  be  inserted  in  real  as  well  as  personal  settlements. 

employ 

agents,  etc. 
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continug  tree  [of  the  same  class]  to  appt  a  new  tree,  or  new 
trees,  in  the  place  of  the  tree  or  trees  so  dying  or  remaing 
out  of  the  United  Kingdom,  or  desirg  to  be  dischged,  or 
refusg  or  becomg  unfit  or  incapable  to  act  as  afsd :  And 
upon  any  such  apptmt  the  number  of  trees  may  be  increased 
or  reduced,  but  not  to  less  than  two :  And  upon  every  such 
apptmt  all  the  trust  este  and  ppty,  if  any  (6),  [if  there  are 
sevl  Bets  of  trees,  add,  "  then  vested  in  the  trees  or  tree  of 
the  class  in  wch  such  vacancy  or  disqualificon  shall  have 
occurred,  or  in  the  hrs,  exs,  or  ads  of  the  last  survor  of  such 
trees  "]  shall,  if  and  so  far  as  the  nature  of  the  ppty  and 
other  circes  may  require,  be  transferred  so  that  the  same 
may  be  vested  in  the  trees  for  the  time  being  [of  the  same 
class] :  And  every  tree  so  appted  as  afsd  may,  as  well  before 
as  after  such  transfer  of  the  trust  ppty,  (if  any),  act  or  assist 
in  the  exon  of  the  trusts  of  these  psnts  as  fully  and  effectu- 
ally in  all  respts  as  if  he  had  been  hby  appted  a  tree. 

cxm.  Frovd  alwats,  and  it  is  hby  agrd  that  the  trees  for  ProTisionB 
the  time  being  of  these  psnts  shall  be  resply  chgeable  only  denwdty 
with  such  moys,  stocks,  funds,  and  sees,  as  they  shall  resply  ^^  ^"^' 
actually  rece,  notwg  their  resply  signing  any  rect  for  the  of  trustees 
sake  of  conformity,  and  shall  be  answerable  and  acctable  ^^^' 
only  for  their  own  respive  acts,  rects,  neglects,  and  defaults, 
and  not  for  those  of  each  other,  nor  for  any  banker,  broker, 
auctioneer,  or  other  pson  with  whom  or  into  whose  hands 
anj'  trust  moys  or  sees  may  be  deposited  or  come,  nor  for 
dispensg  wholly  or  partiall}^  with  the  investigon  or  prodon 
of  the  lessor's  title  on  lendg  moy  on  the  secy  of  or  pchasg 
leasehds  (d),  nor  for  orwise  acceptg  less  than  a  marketable 
title  on  the  pchase,  or  takg  in  exchange,  [or  on  parton 
or  enfranchisemt,]  or  on  lendg  moy  on  the  secy  of  any 
hereds,  nor  for  any  defect  in  title  or  value  of  any  hereds 


{h)  The  words,  "  if  any  "  are  proper  in  the  case  of  a  strict  settlement 
where  the  trostees  of  the  powers  take  no  estate. 

(<;)  See  p.  507,  note,  and  p.  511,  form  xci.,  which  may  generally  be  sub- 
stituted for  this  form. 

(i)  S^e  p.  510,  note  (&). 
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pchased  or  taken  in  exchange,  [or  on  parton  or  enfiranchisemt] 
or  on  mtge,  nor  for  the  insuffcy  or  deficiency  of  any  investmt, 
nor  for  any  other  loss,  unless  the  same  shall  happen  through 
their  own  wilful  default  resply,  [nor  for  any  act  or  thing  done 
or  omitted  by  the  sd  trees  in  the  exon  of  the  trusts  of  these 
psnts  under  the  advice  or  in  accdce  with  the  opinion  pre- 
viously obtained  of  any  counsel  of  not  less  than  10  yrs 
standg]  (a) :  And  also  that  the  sd  sevl  trees  or  tree  for  the 
time  being  may  reimburse  themselves  and  himself  resply,  or 
pay  and  dischge  out  of  the  tru^t  premes  all  expses  incurred 
in  or  about  the  exon  of  the  trusts  or  powers  of  these  psnts. 


PKECEDENTS. 


I. 


pRBc.  I.  STRICT   Settlement    on  marriage    of  Freeholds, 

Copyholds,  and  Leaseholds,  belonging  to  Hus- 
band, *  u'ith  usual  clauses,  the  Limitations  not 
extending  beyond  the  Issue  of  the  Marrl^ge. 
Variations  where  the  Daughters  take  as  Tenants 
in  Common,  and  for  a  Building  or  Mining 
Estate,  and  where  the  Powers  of  the  Settled 
Land  Act  are  Extended, 

Parties,  A.,  husbd,  1 ;  B.,  wife,  2 ;  C.  and  D.,  trees  of 

RecitalB.    powers,  8 ;  [E.  and  F.,  trees  of  portions  term,  4]  (b).    Recite 

intd  marre,  p.  488  ;  Title  of  husbd  as  in  a  convee  on  sale,  or 

Agreement  as  above,  jp.  570,  foi-m  i. ;  And  whas  upon  the  treaty  for  the 

ment.  _— 


(a)  The  words  here  bracketed  are  of  course  exceptional, 
(ft)  If  there  is  only  one  set  of  trustees,  the  part  in  this  bracket  wiU  of 
course  be  omitted.    Sec  as  to  this  p.  660,  note.- 
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sd  intd  marre,  it  was  agrd  that  the  sd  hereds  and  premes    ^^^^ 
[and  all  other,  if  any,  the  hereds  of  the  sd  A.  of  whatsr 
tenure,  situate,  &c.]  shd  be  assured  and  settled  in  mner 
hinafter  appearg ;  NOW  THIS  INDRE  WITNETH  that  ^^^^ 
in  psuance  of  the  sd  agreemt,  and  in  conson  of  the  sd  intd 
marre,  the  sd  A.,  as  settlor  (c),  with  the  approbon  of  the  sd 
B.,  doth  hby  grant  unto  the  sd  C.  and  D.,  Freehd  peels  by  annt. 
referee,  if  eonvenient,  to  a  schdU  ;  [And  all  other  (if  any)  the 
freehd  messes,  lands,  tithe  rent-chges,  and  hereds  of  or  be- 
longing to  him,  the  sd  A.,  situate  or  arisg  in  the  parishes  of 


and ,  in  the  coty  of (d)]  To  hold  the  same  Haben- 

Unto  the  sd  C.  and  D.,  and  their  hrs  (^),  To  the  use  of  the  '™' 
sd  A.  and  his  hrs  until  the  sd  intd  marre,  and  afterwards, 
Umon  of  renUchge  to  B.  during  jt  Uvea  of  A.  and  B.  by  way  q/'Limita- 
pin-moyy  p.  682,  (/),  and  subjt  thto  to  the  use  of  A.  for  life,  p. 
576  ;  Limon  ofjture  rent-chge  to  J5.,  p.  583  (g) ;  Limon  to  E. 
and  F.,  or  to  G.  and  £>.  (h)  of  a  tettn  of  1000  yn,  to  commce 
from  the  death  of  A.,]^.  575 ;  Limon  to  sons  "  of  the  sd  A.  by 
the  sd  B.,''  successively  in  Jail  male,  p.  585,  JiLimon  to  sotis 
"  of  the  sd  A,  by  the  sd  B.,"  siiccessively  in  tail  genl,  p. 
685 ;  Livion  to  daura, "  of  the  sd  A.  by  the  sd  B.,"  as  tenants 
in  common  in  tail  genl  with  cross  remrs,  p,  585]  ;  remr,  To 


(<;)  As  to  the  limited  covenant  for  further  assurance  implied  bj  these 
words  under  the  Conv.  Act,  1881,  s.  7,  see  p.  441,  note.  If  it  is  intended  that 
fuU  covenants  for  title  should  be  implied  as  on  a  sale,  the  words  ^*  as  ^6118- 
lleial  owner/*  ^il^  ^  substituted  for  them. 

(d)  As  to  the  omission  of  the  general  words  and  *^  all  estate  *'  clause  in 
reliance  on  the  Con  v.  Act,  1881,  ss.  6  and  63,  see  Vol.  I.,  pp.  417,  419, 
notes. 

(e)  As  to  limiting  an  estate  in  fee  simple  or  in  tail  by  those  words  in  lieu 

of  the  word  "  hrs  '*  or  **  hrs  of  the  bod}',*'  by  virtue  of  the  Conv.  Act, 

1881,  8.  51,  see  p.  685^  note. 

(/)  As  to  the  mode  of  securing  the  wife's  pin-money,  baring  regard  to  the 
Married  Women's  Property  Act,  1 882,  see  p.  682,  note. 

(^)  As  to  the  omission  of  the  powers  of  distress  and  entry  and  term  for 
securing  the  pin-money  and  jointure,  see  p.  581,  note. 

(h)  In  a  settlement  creating  several  terms  for  various  purposes,  they  may 
be  aU  limited  to  the  same  trustees  (see  p.  660,  note) ;  or  in  lieu  of  severtd 
terms  one  term  for  all  the  purposes,  preceding  all  the  other  limitations, 
might  be  created,  as  in  the  next  precedent. 


^ 
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PRKO.  I.    THE  USE  of  the  sd  A.,  bis  hrs  and  assns,  or,  "  in  fee  simple  **  ; 
Trusts  of  term  for  raisg  portions,  p.  593  ;  Power  to  trees  of 
term  to  accept  other  secy^  &c.,  p.  609,  mutatis  mutandis  ; 
Provon  as  to  satisfon  of  portions  by  advcemts,  p.  597  ;  Power 
to  husbdtojture  a  future  wife,  p.  608,  and  to  chge  portions  for 
chn  of  future  marre,  p.  604 ;  Power  to  trees  to  manage  during 
minorities,  p.  610 ;  or  the  addon  to  statutory  power,  p,  614  ; 
[with  the  various  where  there  are  Unions  to  tenants  in  comman, 
pp.  610,  618,  notes']  (a) ;  [Provon  for  the  case  of  there  being  no 


As  to 
powers 
under 
Settled 
Land  Act. 


Frame  of 
settlement 
to  exclude 
statutory 
powers. 


The  same, 
in  reset- 
tlement. 


(a)  The  express  powers  of  leasing  and  sale,  kc,  are  omitted  in  reliance  on 
the  Settled  Land  Act,  1882  (as  to  which  see  the  notes,  »vpra\  according  to 
the  undoubtedlj  proper  course  (see  p.  569,  note).  If  it  is  desired  to  give 
express  powers,  the  appropriate  powers  may  be  inserted  in  detail,  accordiiif^ 
to  the  forms  in  pp.  615  to  641,  or  by  a  short  clause  incorporating  the  statutory 
powers,  see  p.  641,  form  Lxxix. 

Although  where  the  limitations  are  of  the  ordinary  kind  the  Act  will  apply 
and  cannot  be  excluded  (see  p.  568,  note)  ;  if  it  is  desired  to  preTent  the  first 
taker  from  having  the  powers  of  the  Act,  this  may  be  effected  by  vesting  the 
estate  in  trustees  during  his  life  upon  trust  for  payment  to  him  of  an  annuity, 
charged  upon  the  rents  and  profits  only,  but  of  an  amount  sufficient  to 
exhaust  them  ;  and  to  accumulate  the  surplus  (if  any),  the  accumulations 
being  added  to  the  capital  of  the  estate.  This  is  sufficient  if  the  trubt  for 
accumulation  is  absolute,  so  that  the  tenant  for  life  cannot  stop  it,  see  Re 
Strangwayt,  34  Ch.  D.  423  ;  Vol.  I.,  p.  488,  notjB.  If  the  settlor  himself,  is 
the  first  taker  the  truEt  for  accumulation  would  be  valid  to  the  full  extent ; 
but  otherwise  it  might  go  beyond  the  period  allowed  by  law  (see  p.  601, 
note),  in  which  case  it  would  be  void  for  such  excess.  Under  a  trust  of  this 
frame  the  annuitant  would  not  of  course  have  the  powers  of  the  Act ;  and 
if  the  accumulation  is  valid  for  his  whole  life,  there  would  be  no  person 
during  that  period  answering  the  definition  of  a  tenant  for  life  within  the 
Act,  and  the  powers  of  the  Act  would  be  suspended  altogether  during  his 
life  ;  but  if  the  accumulation  is  liable  to  fail  before  his  death,  the  person 
who  would  on  such  failure  become  entitled  to  the  surplus  rents  would  have 
the  powers  of  a  tenant  for  life  within  s.  68  (vi.)  of  the  Act,  and  have  tho 
statutory  powers  during  the  continuance  as  well  as  after  the  expiration  of 
the  trust  for  accumulation,  see  Re  Clitheroe,  31  Oh.  D.  135.  In  a  settlement 
in  this  form  the  trustees  should  be  directed  at  the  request  of  the  annuitant  to 
demise  the  mansion-house,  land  in  hand,  and  shooting  to  him  for  years  deter- 
minable on  his  death  at  rack-rent. 

A  similar  form  of  settlement  might  be  used  in  a  resettlement  by  father  and 
son,  an  annuity  in  lieu  of  a  life  estate  being  given  to  the  son  in  remainder 
after  the  father's  death,  and  (the  son  being  in  that  case  a  settlor),  the  trust 
for  accumulation  during  his  life  would  be  valid. 
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pson  havg  the  powers  of  the  Settled  Land  Act,  1882,  p.  643] ; 
Provon  as  to  notices  under  the  Act,  p.  651 ;  {^Add  any  of  the 
foUowg  clauses  wch  may  be  appropriate  and  required  with 
referee  to  the  Settled  Land  Act :  Provon  as  to  extension  of 
poirers  of  Act,  p.  643, /orwi  Lxxxn.  (6) ;  Power  to  grant  leases 
for  long  terms  and  reversionary  leases,  dc,  p.  644 ;  Power  to 
make  grants  in  fee  for  hldg  pposes,  and  other  special  powers  for 
bldg  este,  p.  645 ;  Provon  as  to  fines  on  renetcal  of  leases, 
p.  645,/<>rm  lxxxv.  ;  As  to  ming  rents  under  the  Act,  p.  645 ; 
Power  to  raise  moy  on  mtgage,   p.   645,  form   lxxxix.  ; 
Power  to  accept  leases  of  easemts,  p.   648;  Provon  as  to 
sale,  rfc,  of  mansion-house,  dc,  p.  645 ;  Power  to  sell  for 
fee  farm  rents,  p.  646 ;  Power  to  sell  next  presenton  to  a 
benefice,  p.  646  ;  Extension  of  Act  as  to  exchanges,  p.  648; 
Power  to  exchange  for  land  in  Ireland,  p.  646  ;  Power  to  sell 
or  grant  sites  for  churches,  schools,  dc,  p.  646 ;  Extension  of 
powers  ofinvestmt  under  Act,  p.  648  ;  Extension  of  provons 
of  Act  as  to  improvemts,  p.  648  ;  Power  to  tenant  for  life  to 
chge  inhance  with  improvemts,  p.  648 ;  Power  to  tenant  for 
life  to  sell,  dc,  to  himself,  p.  650 ;  Provon  requirg  tenant  for 
life  to  keep  land  in  cultivon,  p.  650 ;  and  power  to  lend  moy  to 
him  for  the  ppose,  p.  651 ;]  Covt  by  A.  to  surrender  copyhds, 
p.  652;   And  assignmt  by  A.  of  leasehds,  on  trusts  corre- 
sponding with  uses  of  freehds,  p.  653 ;  [for  a  ming  este,  if 
required.  Trusts  of  ming  plant,  p.  654] ;    Apptmt  of  trees 
under  Settled  Land  Act,  p.  659  ;  Provon  as  to  title  of  Settled 
Land  Act,  p.  652 ;  Clause  supplemental  to  statutory  provons 
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In  theee  cases  the  insertion  of  express  powers  of  leasing  and  sale,  &a,  either 
in  detail  or  by  reference  to  the  Settled  Land  Act,  would  be  necessary,  until 
the  statutory  powers  arise. 

The  contrivance  of  directing?  a  house  to  be  let  for  a  small  nominal  rent  to  *■  to 
a  person  for  years  determinable  on  life  may  be  used  where  a  widow  is  to  have  dower 
a  dower-house,  or  an  old  servant  a  cottage  for  life  rent  free,  so  as  to  prevent  house,  &c. 
the  donee  from  being  a  tenant  for  life  of  the  house  or  cottage  with  the 
statutory  powers    sec  the  Act,  s.  58  (1),  (iv.). 

(5)  Or,  if  more  convenient,  insert  form  Lxxxi.,  p.  642,  after  the  claoses 
extending  the  Act. 


666 


SKTTLEMENT8    (REAL\ 


ruo^L    a$  to  indfmnity  of  trees,  p.  511  (a) ;  Power  to  tree$  to  mplini 
agents,  p.  511.    In  witness,  &c. 

lSchdUs.2 


II. 


Partifla. 

Wit- 
Doaetb. 


Umito- 

ttODI. 


Trnstoof 
term. 


For  raising 
jointaro. 


n. 

STRICT  Settlement  on  marriage  of  Freeholds 
belonging  to  Husband,  the  Limitatioxs  extending 
to  the  Sons  only  of  the  marriage.  A  very  Shobt 
Form  without  recitals. 

Parties,  A.,  hmbd,  1;  B.,  wife,  2;  C.  and  D.,  trees,  i: 
WITNETH  that  in  conson  of  an  intd  marre  between  the  sd 
A.  and  B.,  the  sd  A.,  as  settlor,  with  tho'approbon  of  the  sd 
B.,  doth  hby  grant  unto  the  sd  C.  and  D.,  Peels  in  Convee  on 
Sale  :  To  Hold  the  same  Unto  the  sd  C.  and  D.  and  their 
brs  To  THE  usK  of  the  sd  A.  and  his  hrs  until  the  sd  intd 
marre,  and  afterwards,  limon  to  C.  and  D.  of  a  term  of  1000 
yrs,  "  to  commce  from  the  sd  intd  marre,"  p.  575,  with  remr 
to  the  use  of  A,  for  life,  p.  676,  remr  to  sons  "  of  the  sd  A., 
by  the  sd  B.,"  successively  in  tail  [wafe],  p.  585,  remr,  To 
THE  USE  of  the  sd  A.  his  hrs  and  assns :  And  it  is  hbt 
DECLD  that  the  sd  C.  and  D.  and  the  survor  of  them,  or 
other  the  trees  or  ti*ee  for  the  time  being  of  these  psnts 
(hinafter  called  the  sd  trees  or  tree)  shall  stand  possed  of  the 
sd  term  of  1000  yrs  upon  trust,  by  and  out  of  the  rents  and 
profits  of  the  sd  premes,  or  by  the  sale  of  timber  or  minis, 
or  by  mortgage  of  the  sd  premes  or  anypt  thof  for  all  or  any 
pt  of  the  sd  term,  to  raise,  pay,  and  apply  the  annual  and 

gross  sums  foUowg,  that  is  to  say.  First,  an  anny  of  £ , 

commencg  from  the  dece  of  the  sd  A.,  payable  to  the  sd  B., 


(a)  As  to  the  power  to  appoint  new  trostees,  see  p.  660,  note. 
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if  survivg,  during  her  life  for  the  septe  use,  on  the  usual   ^"°-  "• 
quarter  days  in  bar  of  dower,  and  so  that  she  shall  not  have 
power  during  the  sd  intd  coyertui*e  to  dispose  of  or  chge  the 

same  by  way  of  anticipon  ;  Secondly,  the  sum  o(£ to  be  PoiiioM. 

raised  after  the  dece  of  the  sd  A.,  or  in  his  lifetime  with  his 
consent  in  writg»  and  to  be  held  in  trust  for  all  or  any,  to  the 
exclusion  of  the  others  or  other,  of  the  chn  or  remoter  issue 
of  the  sd  intd  marre,  other  than  any  son  or  sons  who  before 
his  or  their  resply  attaing  the  age  of  twenty-one  yrs  shall 
become  entled  whether  in  posson  or  remr  to  the  first  este  in 
tail  [male]  under  these  psnts,  if  more  than  one  in  such 
shares  and  in  such  mner  in  all  respts  as  the  sd  A.  shall  by 
deed,  revocable  or  irrevocable,  or  by  will  or  codl,  appt,  And 
IN  DEFAULT  of  and  subjt  to  any  such  apptmt  in  trust  for  all 
or  any  the  chn  or  child  of  the  sd  intd  marre  (other  than  as 
afsd)  who  being  a  son  or  sons  attain  the  age  of  twenty-one 
yrs,  or  being  a  daur  or  daurs  attain  that  age  or  marry,  and 
if  more  than  one  in  equal  shares.  And  subjt  to  the  trusts 

hinbfe  contd,  the  sd  sum  of  ;£ ,  or  so  much  thof  as  shall 

not  become  vested  under  the  sd  trusts,  shall  sink  into  the 
este  and  not  be  raised ;  Thirdly,  after  the  death  of  the  sd  Mainta- 
A.,  such  annual  sum  for  the  maintce,  educon,  or  benefit  of 
each  child  or  grandchild  expectantly  entled  to  a  portion  as 
the  sd  trees  or  tree  shall  think  fit,  such  annual  sum  not  to 
exceed  intt  at  the  rate  of  4  per  cent,  per  annum  on  such 
portion,  and  to  be  so  applied  by  the  sd  trees  or  tree,  or  to 
be  pd  by  them  or  him  to  the  guardians  or  guardian  of  such 
child  or  grandchild  for  the  ppose  afsd,  witht  seeing  to  the 
applicon  thof ;  Fourthly,  such  sum  not  exceedg  a  moiety  of  AdTance- 
the  then  expectant  presumptive  or  vested  portion  of  any  °**^ 
child  or  grandchild  as  the  sd  A.  shall  during  his  life  in  writg 
direct,  or  as  the  sd  trees  or  tree  shall  after  his  dece  think  fit, 
to  be  raised  after  the  dece  of  the  sd  A.,  or  in  his  lifetime  if 
he  shall  in  writg  so  direct,  and  to  be  applied  for  the  advcemt 
of  such  child  or  grandchild  in  such  mner  as  the  sd  A., 
during  his  life,  or  the  sd  trees  or  tree  after  his  death,  shall 
think  fit,  but  so  that,  if  any  such  advce  shall  be  made,  an 
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^V^lT'   ^V^^  *"^*  of  *^6  sd  sum  of  £ ,  shall  sink  into  the  este 

and  shall  not  be  raised ;  Provo  as  to  surplus  rents  of  term^ 
p.  697,  clause  in  brackets  at  end  of  form  xxvin. ;  Provon  as 
to  satisfon  of  portions  by  advanccmts,  p.  697  ;  Minority  clause 
supplemtal  to  statute,  p.  614 ;  Provon  for  the  case  of  there 
being  no  pson  havg  the  powers  of  Settled  Land  Act,  1682, 
p.  643  ;  Provons  as  to  notices  under  the  Act,  p.  651 ;  As  to 
Sale,  Jtc,  of  the  mansion-house,  Jtc,  under  the  Act,  p.  645, 
and  Extension  of  powers  of  investmt  under  Act,  p.  648 ; 
insert  any  other  of  the  clauses  extendg  the  powers  of  the  Act, 
pp.  643  to  651,  wch  may  be  required ;  Provon  as  to  extension 
of  powers  of  Act,  p.  642, /orw  lxxxi.  ;  Apptmt  of  trees  under 
the  Act,  p.  669;  Provon  as  to  title  of  the  Act,  p.  652; 
Clause  supplemtal  to  statutory  provons  as  to  indemnity  of 
trees  (a),  and  power  to  trees  to  employ  agents,  p.  511.     In 

WITNESS,  &c. 


PBIO.  III. 


in. 

RESETTLEMENT  of  Freeholds,  Copyholds, 
Leaseholds,  and  Heirlooms,  by  a  Father  and 
his  Eldest  Son,  on  the  latter  Coming  of  Age, 
the  Limitations  being  extended  to  Collaterals. 
Name  and  Arms  Clause.  Shifting  Clause, 
carrying  over  the  Estate  on  Succession  to 
Another  Estate.  Variations  where  the  Powers 
Annexed  to  the  Father's  Life  Estate  are 
Preserved,  and  where  an  Additional  Jointure 
is  secured  to  the  Father's  Wuje,  and  Addi- 
tional Portions  to  his  Younger  Children. 
Release  by  father  of  claims. 

Parties,  A.,  father,  1 ;  B.,  son,  2 ;  C.  and  D.,  trees  (6), 

(ai)  As  to  the  power  to  appoint  new  trustees,  see  p.  C60,  note. 

(li)  As  to  the  employment  of  only  one  set  of  trustees,  see  p.  6G0,  note. 
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3  :  Recite,  mutatis  mutandis,  prior  settlemt,  p.  571 ;  Interim  ^»"c-  "*• 
dealgs  with  the  ppty,  p.  574 ;  State  of  the  family,  p.  574 ;  Becitals. 
Disentailg  assurce  of  freehds,  p.  573,  and  of  copyhds  [or. 
Short  recital  of  effect  of  settlemt  and  disentailg  assurce, 
p.  578]  ;  Title  to  leasehds,  p.  574 ;  Incumbces,  p.  571 ;  And 
WHASy  under  or  by  virtue  of  the  sd  indre  of  settlemt  of,  Scg., 
and  in  the  events  wch  have  happened,  the  articles  and 

effects  specified  in  the schdle  hto,  now  stand  settled 

in  trust  for  the  sd  A.  for  his  life,  with  remr  to  the  sd  B. 
absolutely;  And  whas  the  sd  A.  and  B.  have  [after  due  Agreement 
consulton  and  conson  of  their  respive  positions  and  intts  ^^  ^ 
in  the  premes  and  the  circes  of  the  case]  agrd  to  make  such 
settlemt  as  is  hinafter  contd  of  the   sd  respive  freehdi 

copyhd,   and   leasehd    hereds,   described    in   the   sd  

schdles  hto,  and  all  other  (if  any)  the  hereds,  of  whatever 
tenure,  in  the  respive  parishes  of,  &c.,  wch  are  now  subjt 
to  their  jt  power  of  apptmt,  and  also  of  the  sd  psonal 
chattels  and  effects ;  NOW   THIS  INDRE  WITNETH,  Wit- 
that  in  psuancc  of  the  sd  agreemt,  and  in  conson  of  the  ° 
premes,  they,  the  sd  A.  and  B.,  as  settlors  (6),  in  exercise  of 
the  power  vested  in  them  by  the  sd  indre  of,  &c.,  the  dis^ 
entailg  assurce,  and  of  every  other  power  enablg  them  or 
either  of  them  in  this  behalf,  do  and  each  of  them  doth 
hby  direct  and  appoint  that,  Freelid  peels   by  referee,  if  Appoint- 
thought  pper,  to  a  schdle  [and  all  other  (if  any)  the  hereds  fj^^^i^ 
(c). 

(b)  See  p.  663,  note.  It  is  conceived  that  the  appointment  or  conveyance 
by  the  father  and  son  jointly  '*  as  settlors  *'  would  bind  cash  to  do  or  concur 
in  any  act  necessaiy  for  confirming  the  settlement  according  to  the  statutory 
covenant.  If  the  settlors  convey  **  as  beneficial  OWners/'  the  implied 
covenants  would  usually  be  limited  as  to  A.  to  his  life  estate,  and  as  to  B.  to 
the  reversion  in  fee  ;  as  to  the  mode  of  effecting  this,  see  VoL  I.,  p.  431 
note. 

(c)  In  this  case  the  joint  power  of  appointment  is  supposed  to  override  the  j^^  to  form 
father^s  life  estate,  and  to  sxtend  to  the  fee  simple  in  possession  ;  otherwise  of  oonvey- 
the  conveyance  would  be  by  grant  as  well  as  appointment,  which  is  some-  anoe. 
times  dune,  even   though    the  power   of   appointment   extends   to   the 

fee   simple   in    possession.      In    that   case    the    appointment   will    be, 

•*  to  the  uses,  &c.,  hinafter  decld,  «fec. "  ;  followed  by  agrant  by 
the  father  and  son,  **as  settlors"  to  E.  and  F.  to  the  uses,  dec., after 
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riao.  m.  of  freehd  tenure  in  the  respive  parishes  of ,  in  the  ooy 

of ,  wch  are  subjt  to  the  jt  power  of  apptmt  vested  in 

the  sd  A.  and  B.  as  afsd],  shall,  but  subjt  to  the  chges 

and  incumbces   hinbfe   mentd   {or,   specified   in   the 

schdle  hto]  so  far  as   the   same  affect   the  same  premes 

respively,  and  to  the  uses  and  estes  limd  or  created  by  the 

sd  indre  of  settlemt  wch  preceded  the  este  in  tail  [male] 

thby  limd  to  the  sd  B.,  other  than  the  este  thby  limd  to  the 

sd  A.  and  his  assns  for  his  life,  and  to  the  powers  annexed 

to  or  exercisable  during  the  continuce  of  such  precedent 

uses  or  estes  resply  other  than  as  afsd;  and  to  the  uses  and 

estes  limd  or  created,  or  to  be  limd  or  created  in  exercise 

Limitatioa  of  such  powers,  henceforth  go  and  remain  To  such  uses, 

pointmenr  ^P^^  ^^^h  trusts,  and  subjt  to  such  powera  and  provons,  as 

of  father     thg  g(j  A.  and  B.  shall  from  time  to  time  by  any  deed  or 

ftnd  son.  ^        w 

deeds,  revocable  or  irrevocable,  jtly  appt,  and  in  default  of 
In  default  and  subjt  to  any  such  apptmt.  To  the  use  that  the  sd  B. 
m^^*"  and  his  assns  shall  during  the  jt  lives  of  the  sd  A.  and  B. 
Bent-  rece,  &c.,  continue  limon  of  rent-chge,  p.  581,  And  subjt 
charge  to    ^^^^  CHGED  as  hinbfe  is  mentd.  To  the  use  of  the  sd  A. 

son.  ' 

To  father    ^^^  ^^  assns  during  his  life,  without  impeachmt  of  waste 

for  life.       [where  the  powers  of  the  old  settlemt  are  to  be  kept  up,  say, 

"  in  restoron,  and  by  way  of  confirmon  of  the  life  este  limd 

to  the  sd  A.  by  the  sd  indre  of  settlemt  of,  «&c."],  And 

Additional  FROM  AND   AFTER  the  dece  of  the  sd  A.  [To   THE  USE  that  if 

father?      ^^^  ^^  ^-'  -^-'^  ^^if'y  shall  survive  the  sd  A.,  the  sd  K.  and 
^i'«-  her  assns  shall  thenceforth  during  her  life  rece  the  yrly 

rent-chge  of  £ for  her  septe  use  to  be  in  addon  to  the 

yrly  rent-chge  of  £ the  paymt  whof  is  seed  to  her  and 

her  assns  by  the  sd  indre  of  settlemt,  of,  &c.,  and  to  be 
chged  upon  and  issuing  out  of  the  sd  premes  hby  settled, 
Limita-  continue  limon  of  jture  rent-chge,  p.  583  ;  Limon  to  C.  and 
D.  of  term  of  1000  yrs,  p.  575 ;]  Remr  to  the  use  of  B.  for 
life  witht  impeachmt  of  waste,  p.  576 ;  Remr  to  the  use  of 

declared  ;  nnd  a  declaration  that  the  appointment  and  grant  shall  operate 
and  enure  **  to  such  USes,*'  &C.,  as  in  the  text ;  compare  the  form  of 
conveyance  by  appointment  and  grant  to  a  purchaser,  Vol.  T.,  p.  460. 
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his  first  and  other  sons  successively  in  tail  male,  p.  585 ;   ^"Q-  "'■ 

Remr  to  the  use  of  his  first  and  other  sons  successively  in  tail, 

p.  585  ;  Remr  to  his  first  and  other  daurs  successively  in  tail 

male,  p.  585  ;  Remr  to  his  first  and  other  daurs  successively 

in  tail,  p.  585,  followed  by  similar  limons  to  the  other  Uvg 

sons  of  A.  and  their  issue,  toith  remr  To  the  use  of  every 

son  of  the  sd  A.  hrafter  to  be  bom  successively  in  remr 

one  after  anor  accdg  to  their  respive  seniorities  in  tail,  Remr 

to  the  daurs  of  A,  successively  in  tail  male,  with  like  remrs  to 

them  in  tail,  p.  585,  Remrs  to  collaterals,  with  an  vltim^ate 

remr  To  the  use  of  the  sd  B.,  his  hrs  and  assns ;  [^Nams 

and  arms  clause,  p.  588] :  [And  it  is  hby  agrd  and  decld  Tnwt  to 

that  the  sd  premes  are  hby  limd  to  the  sd  G.  and  D.,  their  tions. 

exs,  ads,  and  assns,  for  the  sd  term  of  1000  yrs,  upon  trust 

that  the  sd  C.  and  D.,  or  the  survor  of  them  (hinafter  called 

the  sd  trees  or  tree)  shall,  after  the  death  of  the  sd  A.,  or  in 

his  lifetime  with  his  consent  in  writg,  raise  by  mtge  of  the 

sd  premes,  or  any  of  them,  or  by  the  sale  of  timber  or  minis, 

or  by  and  out  of  the  rents  and  profits  of  the  sd  premes,  or 

by  all  or  any  of  the  means  afsd,  the  sum  of  £ ,  and 

shall  hold  the  same  in  trust  for  all,  or  such  one  or  more 
exclusively  of  the  others  or  other  of  the  younger  chn  of  the  sd 
A.,  meang  thby  the  sd,  here  insert  the  names  of  AJs  younger 
chn,  who  have  already  attained  twenty-one,  or  being  daurs  have 
married,  and  any  other  child  or  chn  of  the  sd  A.  now  already 
or  hrafter  to  be  bom,  who  being  a  son  or  sons,  &c.,  continue 
definon  of  younger  chn,  p.  59S,  form  xxviii.,  with  varum  for 
the  case  of  a  name  and  arms  clause,  at  such  age  or  time,  &c., 
continue  tmsts  of  portions  term,  p.  593,  the  powers  throughout 
being  given  to  A.I :  Provon  as  to  surplus  rents  of  term,  p.  597, 
end  of  form  xxvm.,  and  for  satisfon  of  portions  by  advancemts, 
p.  597  ;  Power  to  trees  to  manage  during  minorities,  p.  610, 
or  the  addon  to  the  statutory  form,  p.  614  ;  Provd  always,  Power  to 
and  it  is  hby  agrd  and  decld,  that  it  shall  be  lawful  for  each  i<>"»*°^ 
[male]  pson  hby  made  tenant  for  life  of  the  sd  premes  hby 
settled  other  than  the  sd  A.,  continue  power  to  subsequent 
tenants  for  life  to  chge  jtures,  p.  603,  saying,  "  any  jture 


672 


SETTLEMBNTS  (rEAL). 


riBO.  UL 


Power 
to  ehftise 
portio&a. 


Aflto 
powers 
under 
Rettled 
Land  Act. 


rent-chge  or  rent-chges  not  exceedg   the  annual  som  of 

£ for  any  wife  of  the  ad  B.,  nor  exceedg  the  annual 

sum  of  £ for  the  wife  of  any  other  pson  hby  made 

tenant  for  life,  posterior  in  order  of  limon  to  the  sd  B.,  to 
be  chged,  &c.*'  f^Power  to  female  tenants  far  life  to  limit 
rent-chges  to  husbds,  p.  604] ;  Power  to  subsequent  tenants 
for  life,  includg  B.^  to  chge  portions y  p.  600,  mutatis  mutandis, 
using  the  tariofifor  the  case  of  a  name  atid  arms  clause,  or 
a  shiflg  clause,  p.  593,  note,  and  saying,  "of  any  sum  not 
exceedg  in  the  different  events  hinafter  specified  the  different 
sums  hiuafter  meutd,  that  is  to  say,  for  the  younger  child 
or  chn  of  the  sd  B.,  if  he  shall  have  but  one  younger  child, 

the  sum  of  £ ,  and  if  but  two  3'ounger  chn  the  sum  of 

£ ,  and  if  three  or  more  younger  chn  the  sum  of  £ , 

and  for  the  younger  child  or  chn  of  any  other  pson  hby 
made  tenant  for  life  posterior  in  order  of  limon  to  the  sd 
B.,  if  he  [or  she]  shall  have,  &c.,  as  above  "  ;  Provo  that  a 
chge  of  rent-chge,  or  portions,  shall  not  take  effect  unless  the 
pson  chging  the  same,  or  his  issue,  becomes  entled  in  posson, 
p.  607,  adding  after,  "  contd,'*  "  by  any  pson  hby  made 
tenant  for  life  posterior  in  order  of  limon  to  the  sd  B.,  and 
insertg  the  varion  in  note  (fc),  p.  607 ;  "  Provo  limitg  total 
amt  chgeable  for  rent-chges  and  portions,  p.  607,  mutatis 
mutandis  (a) ;  Power  to  trees  of  terms  to  accept  other  secy, 
dtc*,  p.  609 ;  \Shiftg  clause  carrying  over  este  on  succession 
to  anor  este,  p.  590] ;  {^Provon  for  the  case  of  there  being  no 
pson  havg  the  powers  of  the  Settled  Land  Act,  p.  648] ;  Provon 
as  to  notices  under  Act,  p.  651.    [^Add  any  of  the  clauses 


(a)  The  powers  of  leasing  and  sale,  &c.,  conferred  by  the  Settled  Land 
Act,  1882  (as  to  which  see  the  notes,  ntpra),  and  which  would  be  applicable 
to  a  resettlement  by  father  and  son,  although  the  father  s  life  estate  under 
the  original  settlement  is  preserved,  as  the  definition  of  a  settlement  in  the 
Act  (s.  2),  extends  to  a  settlement  arising  under  two  or  more  instruments 
taken  together,  are  omitted  in  reliance  on  the  Act.  If  it  is  desired  to  gire 
express  powers  the  appropriate  powers  may  be  inserted  in  detail,  according 
to  the  forms  in  pp.  615  to  641,  or  by  a  short  clause  incorporating  the  statu- 
tory powers,  see  p.  641,  form  Lxziz. 

As  to  the  frame  of  settlements  with  reference  to  the  Scttleil  Land  Act, see 
also  p.  664,  note. 
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extendg  the  powers  of  the  Act,  dc.,  pp.  641  to  G51,  wch  may  be  »"»•  m. 
appropriate'}.    AND   THIS   INDRE  ALSO  WITNETH  p,,^ 
that  in  further  psuance  of  the  sd  agreemt,  and  in  conson  of  ^»to«Mtth. 
the  premes,  they,  the  sd  A.  and  B.,  as  settlors,  in  exercise 
of  the  power  vested  in  them  by  the  sd  indre  of,  &c.,  the 
disentailg  assurce,  and  of  every  other  power  enablg  them  or 
either  of  them,  in  this  behalf  do,  and  each  of  them  doth.  Appoint- 
hby  direct  and  appt  that,  Copyhd  peels,  by  referee,  if  thought  copyholda. 
pper,  to  a  schdle,  [and  all  other,  if  any,  the  hereds  of  copyhd 
or  customary  tenure  in  the  respive  parishes  of,  &c.,  in  the 

coy  of ,  wch  are  subjt  to  the  power  of  jt  apptmt  vested 

in  the  sd  A.  and  B.  as  afsd],  shall  henceforth,  But  subjt, 

&c.,  as  in  the  case  of  freehds,  mutatis  mutandis,  remain  and 

be  Upon  such  trusts,  and  subjt  to  such  powers  and  provons 

as  shall  correspond  with  the  uses,  trusts,  powei*s,  and  provons 

hinbfe  limd,  decld,  and  contd  concemg  the  freehd  hereds 

hby  settled,  or  as  near  thto  as  the  different  tenure  of  the 

ppty  will  permit,  but  not  so  as  to  increase  or  multiply  chges 

or  powers  of  chging :  AND  THIS  INDRE  ALSO  WIT-  ^J^^ 

NETH  that  in  further  psuance  of  the  sd  agreemt,  and  in  ^^^^^—^ 

conson  of  the  premes,  the  sd  A.  and  B.,  as  settlors,  do,  and  ment  of 

each  of  them  doth  hby,  accdg  to  their  respive  este  and  intts, 

assign  unto  the  sd  C.  and  D.,  Leasehd  peels  ;    To  hold  the 

same  unto  the  sd  C.  and  D.,  their  exs,  ads,  and  assns,  for 

the  sevl  residues  remaing  unexpired  of  the  respive  terms, 

or,  "  for  the  sevl  lives  or  life,"  or  estes  for  wch  the  same  are 

respively  held  and  subjt  to  the  rents,  covts,  and  condons 

reserved  by  and  contd  in  the  sd  respive  leases,  Subjt,  &c., 

as  in  the  case  of  freehds,  mutatis  mutandis.  Upon  trust  that 

the  sd  C.  and  D.,  and  the  sur\'or  of  them,  &c.,  continue  as 

at  p.  658,  form  cv.,  And   in   psuance   of   an   agreemt  in  Release 

this  behalf  the  sd  A.,  as  well  in  his  capacity  of  exor  of  his  daima 

father  X.,  deced,  as  in  his  own  right,  doth  hby  rele  and 

dischge  all  and  singr  the  hereds  and  premes  hby  settled 

from  all  claims,  demands,  actions,  suits,  and  accts  whatsr  at 

law  or  in  equity  for  or  in  respt  of  any  moys  at  any  time  pd 

or  applied  by  the  sd  X.,  or  by  him  the  sd  A.,  in  or  towards 

K.E. — VOL.  II.  x   X 
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the  disclige  or  satisfon  of  any  of  the  chges  or  incumbces  for 
the  time  being  affectg  all  or  any  pt  or  pts  of  the  same 
hereds  and  premes  or  any  mors  pd  or  contributed  by  the  sd 
X.,  or  by  him  the  sd  A.  for  or  towards  the  pchase  of  any  of 
the  sd  hereds  and  premes :  AND  THIS  INDRE  ALSO 
WITN£TH  that  in  further  psuance,  &,c.,  and  in  conson, 
&,c,,  the  sd  A.  and  B.,  as  settlors,  do,  and  each  of  them  doth 
hby,  accdg  to  their  respive  estes  and  intts,  assign  unto  the 

sd  C.  and  D.,  All  and  singr  the  sd and  other  articles 

and  effects  described  in  the  — : —  schdle  hto,  To  hold  the 
same  unto  the  sd  C.  and  D.,  their  exs,  ads,  and  assns,  upon 
trust,  &c.,  contintie  trmts  of  cJiattels  as  heirlooms,  p.  655. 
[Proro  that  powers  of  former  settlemt  shall  overreach  uses  of 
resettlenit,  p.  668] ;  Apptmt  of  trees  under  the  Settled  Land 
Actf  p.  659 ;  Proron  as  to  title  of  Acts,  p.  652 ;  Clause 
supplemtal  to  statutory  provons  as  to  indemnity  of  trees, 
p.  511  (a) ;   Power  to   trees   to   employ  agents,  p.  511.     In 

WITNESS,  &c. 

[Schdles.] 


PEEO.  IV. 


Rocitals. 


IV. 

SETTLEMENT  on  Marriage  by  a  Tenant  for  Life 

in  Possession  of  Settled  Estates,  Charging 
Pin-Money  and  a  Jointure  for  his  tcife,  and 
Portions /or  younger  children  (b). 

Parties,  A.,  husbd,  1;  B.,  wife,  2;  C.  and  D.,  trees  oj 
jture  and  portions  term,  8.  Recite  intd  marre,  p.  488, 
Settlemt  or  Will  under  wch  A.  is  tenant  for  life  of  estes,  and 


(a)  As  to  the  power  to  appoint  new  trustees,  see  p.  660. 

(6)  This  precedent  is  adapted  to  the  forms  in  this  collection  ;  it  will  of 
course  be  understood  that  the  details  must  be  adapted  to  the  forms  used  in 
the  particular  settlement. 
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giving  powers  of  jturg  and  chging  portions,  wch  slid  be  recited  ^^^'  ^' 
fvJly,  and  if  A.  is  first  tenant  for  life  recite  the  limon  to  him 
for  life,  orwise  recite  that  the  estes  were  thrhy  limd,  "  to  certn 
uses  under  wch  the  sd  A.  is  now  tenant  for  life  in  posson  of 
the  sd  estes  "  :  And  whas  upon  the  treaty  for  the  sd  intd  Agree- 
marre,  it  was  agi'd  that  the  sd  A.  shd  make  such  provon  for 
the  sd  B.  and  his  3*ounger  chn  by  her  as  is  hinafter  contd : 
NOW  THIS  INDRE  WITNETH  that  in  psunnce  of  the  Wit- 
sd  agreemt^  and  in  conson  of  the  sd  intd  marre,  the  sd  A,,  "^■*^*'** 
as  settlor,  doth  hby  grant  unto  the  sd  C.  and  D. :  All  and  p^^^ 
siNOB  the  manors  messes,  lands,  tenemts,  and  hereds  of 
freehd  tenure,  wch  are  now  subjt  to  the  subsistg  uses  of  the 
hinbfe  recited  indre  of  settlemt,  or,  "  will,"  [or  if  pt  only  of 
the  estes  are  to  he  chged,  set  out  the  peels'] :  To  hold  the  same  Haben- 
Unto  the  sd  C.  and  D.  and  their  hrs  during  the  jt  lives  of  "™* 
the  sd  A.  and  B.,  To  tue  use  that  in  case  the  sd  intd  marre  To  use  for 
shall  take  place  the  sd  B.  shall  during  the  jt  lives  of  the  sd  ^^money 
A.  and  B.  rece,  &c.,  continue  limon  of  rent-chge  by  tvay  q/*  to  wife  (c). 
pin-money  to  B.,  p.  582, /orm  x.,  saying,  "hereds  and  premes 
hby  granted  : "  And  subjt  and  chged  as  afsd  To  the  use  of 
the  sd  A.  and  his  assns  [witht  impeachmt  of  waste]  :  AND  Farther 
THIS  INDRE  ALSO  WITNETH  that  in  farther  psuance  ^'*"««'**^- 
of  the  sd  agreemt,  and  in  conson  of  the  sd  intd  marre,  and 
in  exercise  of  the  power  vested  in  him  for  this  ppose  by  the 
sd  indre  of  settlemt,  or,  '*  will,"  and  of  every  or  any  other 
power  in  this  behalf  him  enabling,  the  sd  A.,  as  settlor,  dotli 
hby  limit  and  appt  To  the  use  of  the  sd  B.,  and  her  assns,  Chaiigeof 
as  her  septe  ppty,  during   her  life,  in   case   the   sd   intd  ^^"* "™' 
marre  shall  take  effect  and  she  shall  survive  him  the  sd  A., 

a  yrly  rent-chge  of  £ by  way  of  jture,  to  be  chged  upon 

and  issug  out  of  all  and  singr  the  sd  hereds  and  premes 

hinbfe  chged  with  the  sd  yrly  rent-chge  of  £ ,  to  be 

considered  as  accrug  from  day  to  day,  but  to  be  payable 


(e)  See  p.  682,  note  (a).    As  to  the  statutory  rcmedieSi  see  p.   581, 
note. 
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resply  attaing  the  age  of  twenty-one  j-rs,  shall  become  (c)  mw-  iv. 
entled  [or  any  daur  or  daurs  who  before  her  or  their  resply 
attaing  that  age  or  marr}dng  shall  become  indefeasibly 
entled],  whether  in  posson  or  remr,  to  the  hereds  and 
premes  coraprd  in  or  settled  by  the  sd  indre  of  settlemt,  or, 
"  will,"  for  the  first  este  in  tail  [male  or  in  tail]  [or  the 
issue  of  any  such  younger  child  or  chn,  such  issue  to  be 
bom  and  take  vested  intts  within  twenty-one  yrs  from  the 

death  of  the  sd  A.]  of  the  sum  of  £ [of,  in  the  different 

events  hinafter  specified,  the  different  sums  hinafter  mentd, 
that  is  to  say,  if  there  shall  be  but  one  such  younger  child 

the  sum  of  £ ,  if  there  shall  be  only  two  such  younger 

chn  the  sum  of  £ ,  and  if  there  shall  be  three  or  more 

such  younger  chn  the  sum  of  £ ^],  such  sum  to  be  an 

intt  vested  in  such  younger  child  or  chn,  or  such  one  or 
more  exclusively  of  the  others  or  other  of  such  younger  chn 
[or  the  issue  of  such  child  or  chn],  at  such  age  or  time,  or 
respive  ages  or  times,  if  more  than  one  in  such  shares,  and 
with  such  future  or  other  trusts  for  the  benefit  of  any  such 
younger  child  or  chn  [or  issue],  upon  such  condons,  with 
such  restrons,  and  in  such  mner,  as  the  sd  A.  shall,  by  any 
deed  or  deeds,  revocable  or  irrevocable,  or  by  will  or  codl, 
appt.  And  in  default  of,  and  subjt  to  any  apptmt  under  the 
power  lastly  hinbfe  contd,  with  the  paymt  of  the  sd  sum  of 

£ [£ or  £ ,  as  the  case  may  be],  to   such 

younger  child  or  chn,  and  if  more  than  one  in  equal  shares 
as  tenants  in  common,  but  not  to  be  raisable  or  payable 
during  the  life  of  the  sd  A.,  witht  his  consent  in  writg, 
Pbovd  always  and  the  sd  A.  doth  hby  further  appt,  that, 
&c..  Hotchpot  clause,  p.  594,  And  the  sd  A.  doth  hby  further 
appt  that  it  shall  be  lawful  for  the  sd  C.  and  D.,  and  the 

(e)  Where  the  eldest  son  of  the  marriage  is  not  necessarily  the  first  tenant 
in  tail  [male]j  say,  **  indefeasibly/'  Where  there  is  a  name  and  aims  or 
other  shifting  clause  in  the  settlement  giving  the  power,  the  variations  on 
p.  693,  note,  should  be  used,  substituting  *^  the  sd  indre  of  settlemt  " 
or  *'  will,"  for  **  these  psnts,"  and  making  other  corresponding 
alterations. 
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FBic^T.  survor,  &c.,  at  any  time  after  the  death  of  the  sd  A.,  or  in 
his  lifetime,  with  his  consent  in  writg,  to  raise  any  pt  or  pts, 
&c.,  continue  advancemt  clause,  p.  595  :  And  also  doth  hby 
chge  all  the  sd  premes  hinbfe  chged  with  the  sd  portion 
moys  as  afsd,  but  subjt  and  witht  prejudice  as  afsd,  with 
such  annual  sum  of  moy  as  shall  be  equal  to  intt  at  the  rate 
of  4  per  cent,  per  annum  on  the  expectant  portion  or  por- 
tions  of  the  sd  child  or  chn  [or  more  remote  issue],  such 
annual  sum  to  be  clear  of  all  dedons  except  succession,  or, 
"  legacy,"  duty,  to  commce  after  the  death  of  the  sd  A., 
and  to  be  applied  at  the  discron  of  the  sd  C.  and  D.,  or  the 
survor,  &c.,  for  the  maintce  and  educon,  or  benefit,  Slc, 
continue  maintce  clause,  p.  594 ;  AND  THIS  INDRE  ALSO 

Further  WITNETH,  that  in  further  psuance  of  the  sd  agreemt,  and 
in  conson  of  the  sd  intd  marre,  and  in  exercise,  &c.,  as 

Limitation  above,  the  sd  A.  aa  settlor,  doth  hby  appt  all  and  singr  the 

'™*      sd  hereds  and  premes  hinbfe  chged  with  the  sd  [jture  rent- 

chge  and]  portion  moys  as  afsd.  Unto  and  to  the  use  of 

the  sd  C.  and  D.,  their  exs,  ads,  and  assns,  for  the  term  of 

1000  yrs  to  commce  from  the  death  of  the  sd  A.,  witht  im- 

Trusts  of  peachmt  of  waste  [Upon  trust,  &c.,  trusts  of  term  to  secure 
jture  rent'chge,  p.  592,  omitfg  the  clause  bracketed  at  the  end, 
and  also,  but]  subjt  to  the  sd  jture  rent-chge,  and  to  the 
powers,  remedies  [term  of  yrs],  and  trusts  subsistg  under 
these  psnts,  or  by  law  for  securg  the  paymt  thof,  Upox 
TRUST,  that  the  sd  C.  and  D.,  or  the  survor  of  them,  shall 
by  mtge  of  the  same  premes,  or  any  of  them,  for  all  or  any 
pt  of  the  same  term,  or  by  the  sale  of  timber  or  minis,  or 
by  and  out  of  the  rents  and  profits  of  the  same  premes,  or 

by  all  or  any  of  the  means  afed,  raise  the  sd  sum  of  £ 

[jg or  £ ^  as  the  case  may  be],  or  so  much  thof  as 

shall  become  raisable,  with  such  intt  thron,  and  such  annual 
sums  for  maintce,  and  such  sums  for  advancemt  as  may 
become  raisable  as  afsd,  and  any  costs  and  expses  to  be 
incurred  in  or  about  the  raisg  of  the  same  and  the  exon  of 
the  trusts  of  such  term,  and  subjt  to  and  after  paymt  of 
such  costs  and  expses,  shall  pa}'  and  apply  the  moys  so 


term. 
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raised  to  or  between,  or  for  the  maintce,  educon,  or  advcemt  ^^^  '^« 
of  the  sd  child  or  chn  [or  issue]  of  the  sd  A.  by  the  sd  B., 
or  any  of  them,  or  orwise,  in  such  mner  as  the  same  resply 
ought  to  be  pd  and  applied  by  virtue  of  the  chges  and 
provons  in  that  behalf  hinbfe  contd,  and  so  as  to  satisfy  the 
same  ;  Provo  as  to  paymt  of  surplus  rents  to  reversioners,  p. 
602,  mutatis  mutandis.     Power  to  trees  to  accept  other  secy 
or  reU  pt,  p.  609.     Provd  always  that  the  chge  of  pin  moy  Powem  of 
hinbfe  contd  in  favour  of  the  sd  B.,  shall  not  affect  the  powers  Land  Act 
of  sale  and  leasing  and  other  powers  vested  in  the  sd  A.  in  *f  ^  «»«- 
relon  to  the  sd  hereds  and  premes  under  the  Settled  Land  without 
Act,   1882,  or  orwise,  wch  shall  be  exercisable  witht  the^!f^^\^^ 

wife  (a). 

consent  of  the  sd  B.  or  her  assns.     Short  clause  as  to  apptmt 
of  new  trees,  p.  509.    In  witness,  &c. 


V. 

SETTLEMENT  on  Marriage  by  Husband's  Father   pwwjt. 
of  Freeholds  on  Husband  and  Wife  for  Life, 
tvith    remainder    to    their    Issue,    as    they    may 
Appoint,  in  Default  Equally,  Without   trust 
for  Sale  (6). 

Partiss,  a.,  husbd's  father,  1;  B.,  husbd,  2;  C,  wife,  3; 
D.,  E.,  and  F.,  trees,  4.     Recite  intd  marre,  p.  488 ;  Title  q/"  Recitals. 
A.  tofreehds,  p.  570  :  And  whas,  upon  the  treaty  for  the  sd  A^jrocment 
intd  man*e,  it  was  agrd  that  the  sd  A.  shd  convey  and  assure  ment. 
the  sd  hereds  and  premes  to  the  uses  and  in  mner  hinafter 
decld  and  expd  concemg  the  same:  NOW  THIS  INDUE  Wit- 
WITNETH,  that  in  psuance  of  the  sd  agreemt,  and  in  °"^*^- 
conson  of  the  sd  intd  marre,  the  sd  A.,  as  settlor,  doth  hby 

(a)  See  the  Act,  s.  50.  The  charge  of  portions  being  effected  under  the 
powers  of  the  settlemeut  will  not,  of  course,  nffcct  the  statutory  powers. 

(d)  As  to  settlements  in  the  above  form,  see  3  Day.  Prec.  1234,  note  ;  4  id. 
657,  note.  For  similar  settlements  effected  by  a  trust  for  sale,  see  above, 
Sbttlemekts,  Pebsonal,  Precedents  VII.,  VIII.,  IX.  and  X. ;  and  as  to 
the  effect  of  the  Settled  Land  Act,  1884,  where  the  tmst  for  sale  is  adopted, 
p.    82,  note. 
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grant  unto  the  sd  I).»  E.,  and  F.,  Pceh  as  in  a  Convce  on 
Sale,  Vol.  I.,  pp.  402,  et  seq, :    To  hold  the  same  prenies 
Unto  the  sd  D.,  E.,  and  F.,  and  their  hrs,  To  the  uses, 
upon  the  trusts,  and  subjt  to  the  powers  and  provons  hin- 
afber  decld  and  expd  of  and  concemg  the  same»  that  is  to 
say,  To  the  use  of  the  sd  A.  and  his  hrs  until  the  sd  intd 
marre,  and  afterwards  To  thk  use  of  the  sd  B.  and  his 
assns  during  his  life,  witht  impeachmt  of  waste,  and  after 
the  death  of  the  sd  B.,  To  the  use  of  the  sd  G.  and  her 
assns  during  her  life  witht  impeachmt  of  waste,  for  her  septe 
use,  but  so  that  during  coverture  she  shall  not  have  power 
to  dispose  of  or  chge  the  rents  and  profits  of  the  sd  premes 
by  way  of  anticipon,  and  after  the  dece  of  the  survor  of 
them,  the  sd  B.  and  C,  limon  to  issue  as  parents  or  survor 
shall  appt,  p.  686,  remr  to  chn  as  tenants  in  common  in  fee, 
with  accruer  on  death  under  twenty-one^  <£c.,  p.  687  (b),  with 
remr,  To  the  use  of  the  sd  A.,  his  hrs  and  assns;  Hotchpot 
clause,   p.  468,    saying,  ''the    sd    hereds    and    premes;" 
Advanccmt  clause,  p.  464,  saying,  "to  raise  by  mtge,  with 
or  witht  power  of  sale,  of  all  or  any  pt  or  pts  of  the  sd 
hereds  and  premes,  any  pt  or  pts,  &c. ;  "  Addon  to  hotchpot 
and  advanccmt  clauses,  p.  464,  saying,  ''  the  sd  hereds  and 
premes  or  any  pt  or  pts  thof ;  "  And  further,  that  no  pson 
advancg  moy  on  any  such  mtge  shall  be  bound  to  enquire  as 
to  the  propriety  of  raisg  such  moy  or  the  amt  raisable  or  to 
see  to  the  applicon  thof:  Proyd  always,  and  it  is  hby  agrd 
that  if  any  pson,  who  wd  but  for  this  psnt  provon  for  the 
time  being  be  beneficially  entled  under  any  such  apptmt  as 
afsd,  or  in  default  of  apptmt,  to  the  posson  or  rect  of  the 
rents  and  profits  of  the  sd  hereds  and  premes  hby  settled,  or 
of  any  undivided  pt  or  share  thof,  for  any  este  by  pchase, 
continue  express  power  to  manage  during  minorities,  p.  610, 
or  provon  svpplemtal  to  the  statutory  power,  p.  614,  with  the 
various  in  note  (b)  ;  (c)  Provon  as  to  notices  under  Settled 

(&)  If  preferred,  insert  a  limitation  to  all  the  children  as  tenants  in 
common  in  tail  general  with  cross  remainders,  p.  585,  mutatis  mvtajtdii, 

(r)  For  express  powers  of  leasing  and  sale,  &c.,  if  it  is  desired  to  insert 
them,  see  pp.  615  to  641  ;  as  to  their  omission,  see  p.  569,  note. 
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Land  Act,  p.  651 ;  Proton  for  the  case  of  there  being  no  pson  '**«<'•  ^• 
liatg  the  powers  of  the  Act,  p.  643 ;  \^Add  any  of  the  clauses 
extendg  the  powers  of  the  Settled  Land  Act,  dtc,  wch  may  be 
appropriate,  pp.  641  to  651,  see  the  referee  to  these  clatises  in 
Prec.  L,  p.  665] ;  Apptmt  of  trees  under  Settled  Land  Act, 
p.  659;  Proton  as  to  title  of  the  Acts,  p.  652;  Short  clause 
as  to  indemnity  of  trees,  p.  511 ;  Power  to  trees  to  employ 
agents,  p.  511.     In  witness,  &c. 


VI. 

SETTLEMENT  of  Freeholds  in  Compliance  with  a  'mo.  ru 
Condition  in  a  Will.     A  short  form  (d). 

Parties,  A.,  settlor,  1 ;  B.  and  C,  trees  of  will,  2.  Recite  Reciuia. 
seisin  in  fee  of  A.  of  este  to  be  settled;  Will  of  the  testor 
imposg  the  condon  ;  Death  and  Probate  :  And  wiias  the  sd 
A.  is  desirous,  for  the  ppose  of  complj'g  with  the  sd  condon 
in  the  sd  recited  will,  of  makg  such  settlemt  as  is  hby  effected 
of  the  hereds  hinafter  mentd  :  NOW  THIS  INDRE  WIT-  Wit- 
NETH  that  in  psuance  of  the  sd  desire,  and  in  conson  of 
the  premes,  the  sd  A.,  as  settlor  (e),  doth  hby  grant  unto 
the  sd  B.  and  C,  Peels,  To  hold  the  same  premes  Unto 
the  sd  B.  and  C,  and  their  hrs.  To  the  uses,  upon  the 
trusts,  and  subjt  to  the  powers  and  provons  to,  upon,  and 
Bubjt  to  wch  the  same  hereds  and  premes  ought  to  be  limd 
or  settled,  for  the  ppose  of  pformg  and  complyg  with  the 
Condons  contd  in  the  sd  recited  will  as  afsd  [and  subjt  thto 
to  the  use  of  the  sd  A.,  his  hrs  and  assns].  Apptmt  of  trees 
under  Settled  Land  Act,  p.  659.     In  witness,  &c. 

(d)  That  a  convejanoe  in  a  general  fonn  is  a  sufficient  oompliance  with  a 
condition,  see  Scarlett  t.  Lord  Ahinger,  34  Beav.  338. 

(«)  See  p.  663,  note  (o).  It  might  be  more  proper  in  this  case  that  the  settlor 
shoald  convey  '*  as  beneficial  owner)**  to  imply  the  full  coyenants  for 
title. 
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VII. 

VOLUNTARY  (a)  SETTLEMENT  of  Freeholds 
hy  a  Father  on  Aw  Son,  and  the  Son's  Male 
Issue,  the  Limitations  being  extended  as  far  as 
the  Rules  against  Perpetuities  will  allow;  the 
Father  retaining  an  Annuity  for  his  Life 
Secured  hy  a  Term,  and  a  Power  to  Charge 
a  gross  Sum.  Trusts  for  Discharge  of  Incum- 
brances. Variations  where  the  settlement  is 
Revocable. 

Parties,  A.,  father,  1 ;  B.,  "the  only  son  of  the  sd  A.," 
2;  C.  and  D.,  trees  (b),  8.     Recite  title  of  A.  to  freehds,  p. 
670;  subjt  to  leases,  p.  571,  and  mtges,  p.  571 :  And  whas 
the  sd  B.  has  three  sons  only,  namely,  K.,  L.,  and  M. : 
And  whas  tlie  sd  A.  is  desirous  of  makg  such  settlemt  of 
the  sd  hereds  and  premes  as  is  hinafter  contd  [and  it  is  his 
intention  that  such  settlemt  shall  be  irrevocable]:  NOW 
THIS  INDRE   WITNETH  that  in  conson  of  the  natural 
love  and  affon  of  the  sd  A.  for  his  son,  the  sd  B.,  and  for 
divers  other  good  causes  and  consons,  he,  the  sd  A.,  as 
settlor,  doth  hby  grant  unto  the  sd  C.  and  D.,  Peels,  as  in  a 
Convce  on  Sale :  To  hold  the  same  premes  Unto  the  sd  C. 
and  D.,  and  their  hrs,  Subjt  to  the  chges  and  incumbces 
hinbfe  mentd,  [or,  specified  in  the  schdle  hto],  so  far  as  the 
same  affect  the  same  premes  resply,  and  to  the  leases  and 
tenancies  afsd,  To  the  uses,  upon  the  trusts,  and  subjt  to 
the  powers  and  provons  hinafter  decld  and  expd  concemg 
the  same  (that  is  to  say),  Limon  to  C  and  D,  for  a  term  of 
1000  yrs,  *'to  commce  from  the  date  of  these  psnts,"p.  675, 
remr  to  B.  for  life,  p.  576,  remr.  To  the  use  of  the  sd  K., 
L.,  and  M.,  in  succession,  one  after  the  other,  accdg  to 


(a)  As  to  the  law  affesting  voluntary  settlements,  see  p.  555,  note. 
(J)  As  to  the  use  of  one  term  for  several  purposes,  see  p.  663,  note. 
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seniority,  during  their  respive  lives,  with  a  limon  by  way  of  wi«C|Tii. 
remr,  immedlj'  after  the  dece  of  each  of  them  the  sd  K.,  L., 
and  M.,  To  the  use  of  his  first  and  every  other  son,  &c.,  in 
tail  male,  p.  585 ;  And  after  the  dece  of  all  of  them  the  sd 
K.,  L.,  and  M.,  and  in  default  of  such  issue  of  all  of  them. 
To  THE  USE  of  every  son  of  the  sd  B.  hrafter  to  be  bom,  in 
tail  male,  p.  685,  remr,  To  the  use  of  the  sd  A.,  his  hrs  and 
assns :  And  it  is  hby  agrd  and  deold  that  the  sd  premes  Tmsie  of 
are  hby  limd  to  the  use  of  the  sd  C.  and  D.,  their  exs,  ads,  secure 
and  assns,  for  the  sd  term  of  1000  yrs,  upon  trust,  to  raine  »^tti(y. 

anny  of  £ ,  "  commencg  from  the  date  of  these  psnts," 

payable  to  A.,  p.  592,  mutatis  mutandis:  and  upon  further 
trust,  &c.,  trust  for  accumvlon,  p.  601  (c):  And  upon  further 
trust,  that  if  there  shall  be  any  younger  child  or  chn  of  the 
sd  B.,  meang,  &c.,  continue  trusts  of  portions  term,  p.  593  (d) ; 
Power  to  trees  of  term  to  a<;cept  other  secy,  dbc.,  p.  609 ;  Power 
to  male  tenants  for  life  to  jture,  p.  603,  omittg  the  words, 

*'  other  than  the  sd ;  "  Power  to  stibsequent  tenants  for 

life  to  chge  portions,  p.  606 ;  Provo  as  to  events  in  wch  rent- 
chges  or  portions  are  to  take  effect,  p.  607 ;  Provo  limitg  total 
amt  chgeable,  p.  607;  Power  to  A.  to  chge  a  gross  sum,  "to 
be  raised  forthwith,  or  at  any  time,  in  priority  to  all  other 
ppal  or  annual  sums  chged  or  chgeable  under  these  psnts," 
p.  609;  Power  to  liinit  a  term  for  securg  sum  chged,  p.  609; 
Power  to  manage  during  minorities,  p.  610 ;  or  clause  supple- 
mtal  to  the  statute,  p.  610 ;    {e)  Proton  as  to  notices  under 


(c)  If  pronsion  for  discharging  incumbrances  is  made  bj  policies  on  the  j^g  ^  trusts 
lives  of  A.  and  6.,  a  recital  of  the  title  to,  and  if  necessarj  an  assignment  of,  of  policies 
the  policies  will  be  inserted,  and  trusts  declared  of  the  policy  moneys,  and  for  dis- 
trusts of  term  for  securing  payment  of  premiums,  p.  698,  will  be  substituted  charging 
for  the  trust  for  accumulation.  mcum- 

{d)  In  a  settlement  of  this  nature  it  may  be  advisable  to  omit  the  trust  for    "^^^^' 
raising  portions,  and  to  give  a  power  to  B.  to  charge  portions.    This  can  be 

done  by  omitting  the  words,  *'  other  than  the  sd ,"  in  the  power 

to  charge  portions. 

(e)  For  forms  of  express  powers  of  leasing  and  sale,  &c.,  if  it  is  desired  to 
insert  them,  see  pp.  616  to  641  ;  as  to  the  omission  of  these  powers,  see  p. 
669,  note. 
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FKKc  rn.  Settled  iMtid  Act,  p.  651 ;  Proton  for  the  case  of  there  being 
no  pson  harg  the  powers  of  the  Act,  p.  643 ;  [^Add  any  of  th€ 
clauses  extendg  potcers  of  Settled  Land  Act,  d:c,,  tech  may  be 
appropriate,  pp.  641  to  651,  see  the  referee  to  these  clauses  in 
Prec.  I,,  p.  666  ;  ]  Apptmt  of  trees  under  Settled  Ijand  Act, 
p.  659 ;  Proton  as  to  title  of  the  Acts,  p.  652 ;  Short  clause 
as  to  indemnity  of  trees,  p.  511;  Power  to  trees  to  employ 
agents,  p.  611 ;  [^Potcer  of  revocon,  p.  512].  In  wit- 
ness, &c. 


WILLS  (a). 


CLAUSES. 

—4 

INTRODUCTORY. 

I.  I,  testor,  late  of  (6) ,  and  now  of ,  hby  revoke  Commeaoe- 

all  former  wills,  codls,  and  testy  instrumts  (c)  made  by  me,  ■*"**• 
and  declare  this  to  be  my  last  wilL 

II.  This  is  the  last  and  only  will  of  me,  testor,  of .      The  same. 

ni,  I,  testor,  of ,  declare  this  to  be  my  last  will,  wch     ^^  ®™* 

I  make  for  the  ppose  only  of  disposg  of  the  este  and  ppty  t^%  will, 
hinafter  raentd,  and  to  the  intent  that  the  same  shall  take 
effect  concurrently  with  and  independently  of  anor  will  of 
even  date  hrwith,  relatg  to  my  ppty  situate  at,  &c.,  and  not 
in  any  way  affectg  the  ppty  hby  disposed  of. 

IV.  I,  testor,  of ,  hby  declare  this  to  be  a  [second]  Codicil. 

codl  to  my  will,  wch  bears  date  the day  of [and 

the  previous  codl  to  wch  bears  date,  &c.]. 

(a)  See  4  Da  v.  Prec. ;  Elph.  latrod.  Cony.  Srd  ed.,  p.  894  et  seq. 
The  Kcent  legislation  affecting  settlements,  for  a  short  reference  to  which 
see  p.  433,  note,  and  for  the  details  of  which  see  the  notes  to  "  Sattle- 
if ENTS,"  for  the  most  part  affects  wills  also. 

(&)  It  may  save  trouble  in  establishing  the  testator's  identity,  if  any  past,  as 
well  as  present  address,  by  which  he  may  be  registered  in  the  books  of  the 
Bunk  of  England,  or  any  Company,  A:c.,  as  the  holder  of  any  stocks  or  shares, 
&c.,  is  given. 

(r)  A  testamentary  paper  in  the  form  of  a  codicil  is  not  revoked  by  a  j^  to  gene- 
revocation  of  the  will  {Re  Savage^  2  P.  &  D.  78).    A  general  claase  in  a  lal  dansa 
wi.l  revoking  all  former  wills  revokes  a  prior  testamentary  appointment  <^  rsTocaf- 
(^Soiheran  v.  Dening^  20  Ch.  D   99),  whether  under  a  special  power  (iZtf  ^^^ 
Kingdon,  32  Ch.  D.  604),  or  a  general  power  (Be  Qibhei^  37  Ch.  D.  143). 
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Direction        y,  I  i^'igji  to  be  buried  wherever  I  may  happen  to  die,  [or, 
burial  (a),  in  the  family  vault  at ,]  and  that  my  funl  shall  be  as 

simple  and  inexpensive  as  possible. 
CoD6nna-        vi.  I  confirm  the  settlemt  [sevl  settlemts]  exted  on  my 
nuilrrUge     maiTe  [with  my  psnt  wife],  and  I  declare  that  the  provons 
MtUement  hby  made  for  my  wife  and  chn  [and  other  issue]  are  intd  to 

be  in  addon  to  and  not  in  satisfon  of  those  made  or  covted 

to  be  made  for  them  respl}'  in  and  by  such  settlemt  [respive 

settlemts]. 


SPECIFIC    LEGACIES. 

Stock.  I.  I  BEQUEATH  to  A.,  of [t/  to,  trecs,  A.  and  B.,  their 

exs,  ads,  and  assns],  the  sum  of  £ £2  15s.  per  cent. 

Consolidated  Stock  (c)  [pt  of  a  larger  sum  of  like  stock] 
now  standg  in  my  name  [if  in  tnisty  upon  the  trusts  hiuafter 
decld  concemg  the  same]. 

Another  n.  I  BEQUEATH  to  A.,  of ,  all  the  stock  in  the  public 

*™'         funds  of  the  United  Kingdom  of  wch  I  may  be  possed  at  my 

dece,  or,  "  all  my  shares  in  the Co." 

Kemdy  m«  I  BEQUEATH  to  all  the  ready  moy  wch  at  my 

monev  (d).  j^^j^  jj^^y  j^^  jjj  j^y  house  [or  standg  to  the  credit  of  my 

current  acct  at  my  bankers]. 

Bond  debt.      IV.  I  BEQUEATH  to  all  the  ppal  moys  and  intt  wch 

shall  be  owing  to  me  at  my  death  on  the  bond  of ,  and 

also  the  sd  bond  and  all  benefit  thof  (e). 

(a)  It  may  be  better  not  to  insert  directions  as  to  burial  in  the  will,  lest 
it  should  not  be  opened  till  after  the  funeral. 

(2>)  As  to  this  clause,  see  4  Dav.  Prec.  p.  66,  note. 

(<;)  As  to  the  designation  of  the  stock  recently  created  under  the  National 
Debt  (Conversion)  Act,  1888,  see  Vol.  I.,  p.  79,  note.  As  to  the  effect  of  that 
Act  on  a  specific  bequest  of  Government  Stock  in  a  will  executed  prior  to 
the  passing  of  the  Act  (27th  March,  1888),  see  the  Act,  s.  25,  snb-s.  (2). 

(</)  As  to  gifts  of  ready  money,  see  4  Dav.  Prec.  99,  note  ;  1  Jarm.  Wills, 
769,  note. 

(e)  It  may  be  convenient  to  appoint  the  legatee  special  executor  as  to  the 
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V,  I  BEQUEATH  to  all  the  ppal  mo3'S  and  intt  wch  Mortgage 

shall  be  due  or  owing  or  accruing  due  to  me  at  the  time  of 

my  death  on  a  mtge  of  the  este,  or,  "  of  hereds  situate 

at ,  in  the  parish  of ,  in  the  coy  of ,"  or,  "of 

ppty  belonging  to ,"  or  as  the  case  may  be,  [if  the  de- 
scription of  the  mtge  deed  is  known,  say,  **  under  an  indre, 
dated,  &c.,"]  (/),  and  I  devise  and  bequeath  all  the  hereds 
of  whatever  tenure  [and  other  ppty]  comprd  in  such  mtge 

unto  and  to  the  use  of  the  sd  ,  his  hrs,  exs,  ads,  and 

assns,  accdg  to  the  nature  thof  resply,  subjt  to  the  equity  of 
redmon  subsistg  thrin  (g). 

VI.  I  RELE  and  forgive  to ,  or  to  his  repves  if  he  shd  Release  of 

die  in  my  lifetime,  the  sum  of  £ now  due  to  me  from  aebtw  (*)• 

him  on  his  bond,  [on  mtge  of  ppty  at,  &c.,]  or  so  much 

thof  as  may  remain  owing  to  me  at  my  death,  and  all  intt 
for  the  same,  and  I  direct  that  the  sd  bond  shall  be  can- 
celled and  given  up  to  him  or  them,  [or,  that  the  hereds 
and  ppty  comprd  in  such  mtge  shall  be  reled  and  reconveyed 
accdly,  dischged  from  the  sd  mtge  debt  and  intt,  and  all 
claims  in  respt  thof]. 

vn.  I  RELE  and  forgive  to  ,  or  to  his  repves  if  he  Release  of 

shd  die  in  my  lifetime  [all  and  every  ppal  sums  or  sum  and  ^iiff^rom 

__^  legatee. 

debt.  See  below,  Appointment  op  Executoes;  4  Dav.  Prec,  p.  120, 
note. 

(/)  See  last  note. 

(<7)  By  the  Con  v.  Act,  1881,  8.  30  (repealed  as  to  copyholds  to  which  the  As  to 
mortgagee  has  been  admitted,  by  the  Copyhold  Act,  1887,  s.  45),  the  legal  assent  by 
estate  in  mortgage  estates  of  inheritance  devolves  on  the  personal  repre-  executora 
sentative  of  the  deceased  mortgagee,  "  notwithstanding  any  testamentary  ***  ^"*  °' 
disposition,"  "  as  if  the  same  were  a  chattel  real."  The  effect  seems  to  be  that  ™°'''iS^o®- 
where  the  Act  applies  the  personal  representative  may  assent  to  a  specific 
devise  of  the  mortgage  debt,  together  with  the  mortgaged  estate,  so  as  to  give 
effect  to  it  without  any  conveyance. 

(A)  The  forgiveness  of  a  debt  is  in  law  a  legacy,  and  liable  to  ademption,  As  to  for- 
and  to  lapse  by  the  death  of  the  legatee  in  the  testator's  lifetime  (anlcssthis  giveneas  of 
is  expressly  provided  for,  as  in  the  text),  and  is  chargeable  with  duty.   If  the  debt, 
debt  has  been  forgiven  before  the  date  of  the  will,  this  should,  of  course,  be 
declared,  as  in  form  viil.,  so  as  to  avoid  duty.    For  a  provision  where  a 
legacy  is  given  in  trust  for  the  debtor  and  hia  family,  see  in/ra,  and  4  Dav, 
Prec.  pp.  108,  376. 
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Yftmtioiia  intt  whatsri]  [all  iutt  owing  to  me  at  my  dece,  on  any  ppal 
interest      sams  or  sum],  well  may  be  owing  from  him  or  them  to  me 

^"hMMd  **  °^y  ^^^^  ^^  *^®  ^^^y  ^^  ^^^'  bond  or  bonds,  bill  or  bills, 
ftDd  time  note  or  notes,  or  orwise  howsoever,  [and  I  direct  that  every 
pe^ent^of  ®^^^  bond,  bill,  note,  or  other  secy  shall  be  reled  and  given 

prindpid.    up  to  the  sd or  his  repves],  [and  I  direct  that  he  or 

they  shall  be  allowed  time  for  paymt  of  such  ppal  sums  or 

sum  by  yrly  instalmts  not  exceedg  £ each,  commencg 

at  the  end  of  a  yr  from  m}'  deathj. 
DeelAration      vni.  I  DECLARE  tliat  all  sums  at  any  time  or  times  advced 

advanoed'   ^^  P^  ^y  ^^  *°  ^^  ^°  ^^^^  ^^ "were  intd  by  me  as  gifts 

by  testator  or  have  since  been  forgiven  by  me,  and  that  nothing  is  now 

or  have       ^^^  to  me  from  the  sd in  respt  of  an}'  such  advces  or 

been  for^    paymts,  and  no  claim  shall  or  can  be  made  agst  him,  or  his 

^1  • en*  m     M 

este  if  dead,  in  respt  thof. 
Jewelleiy,       jx.  I  BEQUEATH  to  all  my  watches,  jewellery,  trin- 
kets, and  psonal  oniamts. 

Bequest  to       x.  I  BEQUEATH  to  my  wife,  ,  by  way  of  confirmon  ot 

jewellery     ^^^^  ^^tle  thto,  all  jewels,  trinkets,  watches,  psonal  ornamts, 
and  para-    ^earg  apparel,  and  paraphernalia  in  herposson  or  belonging 
in  confir-    or  claimed  by  her  as  belonging  to  her. 
hCT  Utie          ^^*  ^  BEQUEATH  all  my  wearg  apparel  [except  lace  and 
(«)•  furs]  to  my  servant ,  if  she  shall  be  in  my  service  at 

Wearing      ^j^^  ^^^  ^f  ^y  death, 
apparel.  "^ 

Wines  and       ^^^"  ^  BEQUEATH  to  all  my  wines,  liquors,  provons, 

consumable  and  consumable  stores. 

-^.     ,  '        xm.  I  BEQUEATH  to dozeu  of  mv  wines,  to  be 

Wines  to  be  .  *  ' 

selected,     selected  by  him. 


Parapher-        (a)  -^s  to  what  articles  constitute  a  wife's  paraphernalia,  see  Oraham  ▼. 

nalia.  Limdondcrry,  3  Atk.  394  ;  Jercotse  v.  Jerroite^  17  Beav.  666  ;  Re  Breton^  17 

Cb.  D.  416.  A  husband  has  no  power  to  bequeath  his  wife's  paraphernalia 
away  from  her  QKorthey  v.  Xurthey,  2  Atk.  77  ;  Tipping  v.  Tipping, I  P.  W. 
730).  Sec  also  as  to  paraphernalia,  Williamson  Personal  Property,  12tb ed., 
p.  573  :  1  White  &  Tudor,  L.  C.  Eq.,  notes  to  Hulme  v.  Tenant. 

As  to  gifts       (^)  Consumable  stores  should  of  course  from  their  nature  lie  given  aboo- 

of  consom-  lutely  ;  and  a  gift  of  them  fur  life  would  be  an  absolute  gift ;  see  4  Dav. 

ables.  prec,  p.  71,  note  ;  1  Jarm.  Wills.  880. 
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XIV.  I  BEQUEATH  to  my  Carriages,  horses,  harness,  Horses,  Ac. 

saddlery,  and  stable  furniture,  or,  "  any  one  of  my  carriages, 

and  any  pair  of  my  horses,  with  harness  for  the  same,  to  be 
selected  by  him.** 

XV.  I  BEQUEATH  to all  my  acct  books,  letters,  papers,  ^^^  "^^ 

memda,  and  manuscripts,  except  deeds  and  documts  of  title 

and  sees  for  mov. 

XVI.  I  REQUEST  to  examine  all  my  letters,  letter-  Request  to 

books,  and  papers,  and  to  destroy  such  of  the  same  as  he  letters,  Ac. 
shall  consider  ought  not  to  be  preserved,  and  I  declare  that 

it  shall  be  in  his  entire  discron  whether  to  show  or  disclose 
the  same  or  the  contents  thof  to  any  other  pson  (c). 

XVII.  I  BEQUEATH  to all  my  watches,  jewels,  trinkets.  Furniture 

psonal  ornamts,  and  wearg  apparel,  and  all  my  furniture,  wnaP^ 
plate,  plated  goods,  linen,  glass,  china,  books,  manuscripts,  SF!?^»  *^* 
pictures,  prints,    statuarj'',    musical    instrumts,  articles    of(rf). 
vertu,  and  all  other  articles  of  psonal,  domestic,  or  househd 

use  or  ornarat,  [other  than  fixtures  (e),  and  I  also  bequeath 

to  the  sd all  my]  wines,  liquors  and  consumable  stores 

and  provons,  and  all  my  horses,  carriages,  harness,  saddlery, 
and  stable  furniture,  and  all  my  plants  and  garden  tools  and 
implemts,  [and  farming  stock  both  live  and  dead]. 

XVIII.  I  BEQUEATH  to  all  articles  of  psonal  or  do-  The  same. 

mestic  or  househd  use  or  ornamt  belonging  to  me.  ^f^ 

XIX.  I  BEQUEATH  to all  the  furniture,  &c.,  as  inform  Effects  in 

xvir.,  wch  at  the  time  of  my  death  shall  be  in,  about,  or  p^"f®f^j.^j 
belonging  to  or  appropriated  or  ordered  for  my  house  at 


(r)  This  form  would  not,  of  course,  prevent  the  executors  from  examining  ^  ^  gj£^ 
the  papers  if  they  think  fit.    If  it  is  wished  to  prevent  this,  the  papers  should  of  papers 
be  bequeathed  and  the  legatee  made  special  executor  as  to  them.   See  below,  and  letters. 
Appointment  of  Executobs.    As  to  property  in  letters,  see  Thompson  v. 
Stanhope,  Amb.  737  ;  Pope  v.  Ourl,  2  Atk.  342  ;  Gee  v.  Pritchard,  2  Swanst. 
402  ;  Pereeval  v.  Phipps,  2  V.  &  B.  19. 

(/?)  As  to  the  application  of  the  rule  ^u»dem  generis  to  a  gift  of  **  furni- 
ture, goods  and  chattels,"  see  Mdnton  v.  Tabois,  80  Ch.  D.  92. 

(O  See  Mnney  v.  Orice,  10  Ch.  D.  13. 

(/)  As  to  what  passes  by  this,  see  1  Jarm.  Wills,  757. 

K.E, — ^VOL.  II.  Y  Y 
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The  same. 
Sbort  form. 


Beqaest 
to  wife  of 
furniture, 
&c. ,  to  be 
selected 
by  her. 


Special 
power  to 
sell  furni- 
ture to 
wife  at 
yaluation. 


Furniture 
or  other 
effects  to 
wife  for 
life  or 
widowhood 
without 
trustees. 

No  inven- 
tory. 


Furniture 
or  other 
effects  to 
wife  for 
life  or 
widow- 
hood. 

Inrentory 
to  be  made. 


or  any  other  house  in  wch  I  may  reside  [wch  may  be 

my  ppal  place  of  residce]  at  my  dece,  or  the  outbldgs, 
stables,  coach-houses,  gardens,  or  pleasure-grounds  thof. 

XX.  I  BEQUEATH  to all  the  effects,  other  than  moy 

or  sees  for  moy,  and  deeds  and  documts  of  title,  wch  shall 
at  the  time  of  my  death  be  in  or  about  or  belonging  to  or 
appropriated  for  my  dwellg-house. 

XXL  I  BEQUEATH  to  my  wife such  articles  of  furni- 
ture, plate,  or  other  effects  of  domestic  or  househd  use  or 

ornamt  as  she  shall  within calr  months  from  m}^  death 

select,  to  a  value  not  exceedg  £ ,  such  value  in  case  of 

dispute  to  be  determined  by  my  exs  in  such  mner.  as  they 
shall  think  pper. 

XXII.  I  AUTHORISE  my  exs  to  sell  to  my  wife at  a 

valuon  to  be  made  in  such  mner  as  they  shall  think  fit,  all 
or  any  pt  of  my  furniture,  plate,  and  other  househd  effects, 
and  to  allow  the  pchase-moy  to  be  pd  by  instalmts  or  orwise, 
with  intt  at  such  rate  and  in  such  mner  as  they  shall  think 
fit,  with  or  witht  takg  secy,  and  I  declare  that  the  pchase- 
moy  for  the  same  shall  form  pt  of  my  residuar}^  este. 

XXIII.  I  BEQUEATH  the  usc  iiud  cujoymt  of  all  my  furni- 
ture, &c.,  or  as  the  case  may  he,  to  m}'  wife during  her 

life  [widowhood],  she  keepg  the  same  pperly  insured  agst 
fire,  and  I  declare  that  after  her  death,  [or  re-marre],  the 
same  shall  fall  into  my  residuar}'  este  ;  And  I  declare  that 
it  shall  not  be  necy  to  take  an  inventory  thof,  and  that  my 
exs  shall  not  be  concerned  to  see  to  the  insurce  thof,  or  be 
liable  for  any  loss  or  damage  that  maj^  happen  thto  from 
any  cause  whatsr. 

XXIV.  I  BEQUEATH  all,  &c.,  to,  tvees,  their  exs  and  ads,  in 

trust  to  permit  my  wife to  have  the  use  and  enjoymt 

thof  during  her  life  [widowhood],  she  keepg  the  same  pperly 
insured  agst  fire  and  in  good  repair  and  preservon,  reasble 
wear  and  tear  excepted ;  and  after  her  death  [or  re-marre], 

upon  trust  for ;  And  I  direct  that  an  inventory  of  the 

same  effects  and  premes  shall  be  made  in  duplicate  as  soon 
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as  may  be  after  my  death  by  my  trees  (a)  at  the  expse  of 
my  este,  and  that  one  copy  thof  shall  be  signed  by  my  trees 
and  kept  by  my  sd  wife,  and  one  copy  signed  by  sd  wife 
and  retained  by  my  trees  :  Provd  always,  and  I  declare  that 
my  trees  shall  not  be  concerned  during  the  lifetime  [widow- 
hoodj  of  my  sd  wife  to  see  to  the  insurce  or  preservon  of 
the  sd  effects  and  premes,  or  any  of  them,  or  be  liable  for 
any  loss  or  damage  that  may  happen  thto  from  any  cause 
whatsr  :  [Provd  always,  and  I  declare  that  it  shall  be  lawful  Power  of 
for  ray  sd  wife  at  any  time,  with  the  consent  in  writg  of  my  *' 
trees,  to  sell  any  pt  of  the  sd  furniture  and  effects,  and  to 
apply  tiie  proceeds  in  the  pchase  of  other  effects  of  a  like 
nature  to  be  held  upon  the  same  trusts]. 

XXV.    I  BEQUEATH  all,  &C.,  to,  tvees,  upon  trust  to   permit.  Furniture, 

hgatee,  to  possess,  use,  and  enjoy  the  same  during  her  life,  ^^^^ 
and  after  her  death  upon  trust  for  such  pson  or  psons  and  wom&n, 
for  such  pposes  as  the  sd,  legatee,  shall,  while  discovert  by  ^  Jua^ 
deed  or  writg,  or  whether  covert  or  discovert  by  will  or  ^^^»  ^^ 
codl,  appt,  and  in  default  of  and  subjt  to  any  such  apptmt,  of  aliena- 
if  the  sd,  legatee,  shall  die  discovert,  in  trust  for  the  sd,  *io^«ri'»« 
legatee,  her  exs,  ads,  and  assns,  but  if  she  shall  die  covert,  {b). 
in  trust  for  such  pson  or  psons  as  wd  have  become  entled 
thto  under  the  statutes  for  the  distribon  of  the  psonal  estes 
of  intestates  at  the  time  of  her  death  if  her  husbd  had  died 
immedly  before  her,  and  she  had  died  possed  thof  and  intes- 
tate, such  psons,  if  more  than  one,  to  take  as  tenants  in 
common  in  the  shares  in  wch  they  wd  have  taken  under  the 
same  statutes :   Provd  always  and  I  declare   that  the  sd, 
legatee,  shall  not  during  [her  psnt  or  any  future]  coverture, 
have  power  to  alienate  or  dispose  of  her  life  or  reversionary 


(a)  It  is  assumed  throughout  these  forms  that  '^  trees  "  is  defined  as 

including  a  sole  trustee.    If  this  is  not  done,  the  expression,  ''trees  or 

tree,"  should  be  used. 

(b")  This  somewhat  elaborate  trust  is  intended  to  give  the  legatee  full 
power  of  disposition  while  discovert,  but  to  restrict  her  power  during  cover- 
ture. As  to  this  restriction,  and  as  to  the  form  and  effect  of  gifts  to  married 
women  sinoe  the  Biarried  Women's  Property  Act,  1882,  see  p.  452,  note  (ft). 

Y  Y  2 
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Furaitim 
kc,  in 
trust  for 
children 
to  be 
divided 
among 
them  on 
their  all 
attaining 
twenty- 
one,  or 
marrying. 


intt  in  the  sd  furniture  and  effects,  or  any  of  them  :  Provons 
a$  to  insurce  and  inventory^  and  protection  of  treeg  from 
liability,  and  power  of  sale,  as  in  last  form,  mutatis  mutandis. 
xxvr.  I  BEQUEATH  all  mj  furniture^  plate,  plated  articles, 
books,  pictures,  prints,  and  other  househd  and  domestic 
effects  to,  trees,  their  exs  and  ads,  upon  trust  (so  long  as 
any  child  of  mine  shall  be  under  the  age  of  twenty-one  jrrs 
and  unmarried)  to  permit  the  same,  or  any  of  them,  to  be 
used  and  enjoyed  by  my  chn,  or  any  of  them,  or  by  any 
pson  or  psons  for  their,  his,  or  her  benefit,  under  such 
restrons  and  in  such  mner  as  my  trees  may  think  fit,  and  to 
cause  such  pts  (if  any)  of  the  sd  furniture  and  effects  as 
may  not  be  so  used  to  be  preserved  and  taken  care  of  at  the 
expse  of  my  genl  este,  and  upon  further  trust,  so  soon  as 
all  my  chn  shall  have  attained  the  age  of  twenty-one  yrs  or 
married  or  died  under  that  age,  to  divide  such  furniture  and 
effects  among  such  of  my  chn  as  shall  have  attained  the  age 
of  twenty-one  yrs,  or  married,  or  their  exs,  ads,  or  assns, 
as  nearly  as  may  be  in  equal  shares,  and  with  an  absolute 
discron  as  to  the  mode  of  effectg  such  division,  wch  shall 
not  be  questioned  on  the  ground  of  any  alleged  inequality 
or  orwise  :  Provd  always  and  I  declare,  that  it  shall  be 
lawful  for  my  trees,  either  immedly  after  my  death  or  at 
any  subsequent  time  or  times,  with  the  consent  of  such  of 
my  chn  (if  any)  as  shall  for  the  time  being  have  attained 
the  age  of  twenty-one  yrs,  or  their  respive  exs  or  ads,  to 
sell  any  pt  or  pts  of  the  sd  furniture  and  effects,  wch  may 
not  appear  likely  to  be  of  any  special  value  to  my  chn,  or 
wch  it  may  be  inconvenient  or  expensive  to  preserve  for  them, 
in  wch  cage  the  proceeds  thof  shall  form  pt  of  my  residuary 
psonal  este;  Provd  also,  that  it  shall  be  lawful  for  my 
trees,  at  any  time  before  the  afsd  period  of  divon,  to  make 
over  any  portion  of  such  furniture  and  effects  to  any  child 
of  mine  who  shall  have  attained  the  age  of  twenty-one  yrs 
or  married,  as  pt  of  his  or  her  share  or  expectant  share 
thriui  and  also  to  deliver  any  articles  wch  may  be  deemed 
suitable  to  any  child,  notwg  he  or  she  may  be  a  minor; 
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And  1  DIRECT  my  trees  to  have  inventories  prepared  of 
such  pts  of  the  sd  furniture  and  effects  as  they  may 
deliver  to  my  chn  or  any  of  them,  or  to  any  pson  or  psons 
for  their  respive  use,  before  the  final  divon  thof  (except  such 
of  the  same  effects  as,  from  their  triflg  value  or  perishable 
nature  or  for  any  other  reason,  it  may  be  considered  unnecy 
to  include  in  such  inventories),  and  to  cause  such  inven- 
tories to  be  signed  by  the  psons  to  whom  such  furniture  and 
effects  shall  be  delivered :  And  I  give  my  trees  an  absolute 
discron  as  to  the  insurce  of  the  sd  furniture  and  premes. 
And  I  declare  that  after  causing  such  inventories  as  afsd  to 
be  made,  my  trees  shall  not  be  concerned  to  see  to  the 
custody  or  preservon  of  the  sd  furniture  and  premes,  or  be 
liable  for  any  loss  or  damage  happening  thto. 

XXVII.  Provd  always  and  I  declare  that  my  trees  shall  Provision 
not  be  bound  to  see  to  the  insurce,  custody,  or  preservon  of  n^ty  of*™" 
the  sd  furniture  and  other  effects  comprd  in  the  bequest  *™s*«« 
hinbfe  contd,  or  to  interfere    in   any  way  in  relon  thto,  furniture, 
[further  than  to  require  such  inventory  to  be  made  and 
signed  as  afsd],  and  shall  not  be  responsible  for  any  omis- 
sion, neglect,  or  default  on  the  pt  of  the  pson  or  psons 
entled  to  the  use  or  enjoy mt  thof,  or  orwise  in  relon  thto, 
or  for  any  loss  thof,  or  damage  thto,  but  that  nevs  my  trees 
shall  be  at  liberty  at  any  time,  if  they  shall  think  fit,  to 
interfere  for  the  proton  of  the  sd  furniture  and  premes. 

xxvui.  Provd  always  and  I  request  that  the  sd will  Disposal 

give  and  dispose  of  any  articles  wch  may  be  mentd  in  any  article  by 
memdum  signed  by  me  and  deposited  with  this  my  will,  or  reference 
left  among  my  papers  at  my  death,  accdg  to  the  dirons  thrin  rate  paper 
contd,  but  such  memdum  shall  not  be  deemed  to  have  any  ^^^' 
testy  character,  and  the  above  expression  of  my  wishes  as 
to  the  disposal  of  the  sd  articles  shall  not  create  any  trust 
or  legal  obligon. 


(a)  As  to  the  incorporation  of  separate  papers  in  the  will,  see  4  DaT.  Prec. 
303,  xliii.  ;  1  Jarm.  Wills,  89  et  seq.  ;  Re  Danielle  8  P.  D.  14  ;  iZtf  Boyu,  26 
Ch.  D.  531. 


694  WILLS. 


to  trustees. 


BEQUEST    OF   LEASEHOLDS,  &c.  (a). 

Speeifie  i.  I  be^ukath  my  leasehd  messe,  with  the  gardens,  plea- 

leMeboldi    Bure-grounds  and  lands  held  thwith,  situate  at [or,  my 

leasehd  messe,  with  the  outbldgs  and  stabling  belonging 

thto,  situate  and  being  No. ,  in  Street],  in  the 

parish  of ,  in  the  coy  of ,  with  the  appurts  thof  (b), 

unto  A.,  of,  Scc.f  his  exs,  ads,  and  assns,  for  all  the  residue 
wch  shall  be  unexpired  at  my  dece  of  the  term  for  wch  the 
same  premes  are  holden  ''  subjt  to  the  rent  reserved  by,  and 
the  covts  and  condons  contd  in  the  lease  under  wch  the  sd 

premes  are  holden,"  or,  "the  sd  ,  his  exs,  ads,  and 

assns,  paying  the  rent  reserved  by,  and  pformg  and  observg 
at  his  and  their  own  expse,  the  covts  (c)  and  condons  contd 
in  the  lease  under  wch  the  sd  premes  are  holden,  and  keepg 
my  genl  este  indemnified  in  respt  thof.*' 
The  same  n.  I  BEQUEATH  all  that,  &c.,  as  ifi  last  form,  imto,  trees, 
their  exs,  ads,  and  assns,  for  all  the  residue,  &c.,  and  subjt 
to  the  rent,  &c.,  as  in  last  form,  upon  trust  that  my  trees 
shall  by  and  out  of  the  rents  and  profits  thof  pay  the  rent 
reserved  by  the  sd  lease,  and  all  other  necy  outgoings  in 
respt  thof,  and  the  expses  of  [keepg  the  same  insured  and 
in  good  repair  and  orwise]  pformg  the  covts  of  the  sd  lease, 
and  upon  further  trust,  &c. 


(ff)  As  to  the  application  of  Locke  King's  Act  to  a  beqacst  of  leaseholds 
subject  to  a  mortgage  or  to  unpaid  purchase  money,  see  p.  729,  note. 

(Jb)  If  the  tostator  has  other  property  adjoining,  say,   *'  with    the 

rights,  easemts,  and  appurts  thto  belonging,  or  reputed  to 
belong,  or  thwith  held  or  enjoyed."    See  Polden  v.  Bastard,  L.  R. 

1  Q.  B.  156,  and  the  cases  there  cited.  This  is  not  affected  by  the  Conv. 
Act,  1881,  8.  6,  implying  the  usual  general  words  in  conveyances,  as  a  wiU  is 
not  a  "  conveyance  '*  within  the  Act ;  sec  s.  2  (v.). 

(<r)  Semhle^  this  would  make  the  legatee  liable  in  respect  of  dilapidations 

existing  at  the  testator's  death  (^Hlckling  v.  Boyer^  3  Mac.  &  Q.  643  ;  Uauj^ 

.kins  V.  Hawkins  J 13  Ch.  D.  470) ;  Seetus  if  the  gift  is  for  life  only  (^Harris  v. 

Pityner,  1  Drew.  174  ;  ManhaU  v.  Holloway,  5  Sim.  196  ;  Re  Courtier^  34 

Ch.  D.  136). 
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III.    I   BEQUEATH   Ullto  A.,  of,  &C.,  his  CXS,  ads,  and    assns  Bequest  of 

absolutely,  all  that  my  leasehd  messe,  &c.,  whrin  I  now  house  with 
reside,  for  all  my  term  and  intt  thrin,  togr  with  all  my  furni-  ^rm*«^e, 
ture,  fixtures,  and  househd  effects,  in,  about,  or  belonging 
to  the  same. 

IV.  I  BEQUEATH  unto  my  wife ,  during  her  life  [widow-  Bequest 

hood],  my  leasehd  messe,  &c.  (e),  if  my  term  thrin  shall  so  trustees)  of 
long  last,  togr  with  all  the  furniture,  fixtures,  &c.,  as  in  last  ^^^^^\ 
form,  she,  my  sd  wife,  paying  the  rent,  rates,  taxes,  and  furniture, 
outgoings  for  the  time   being  payable  in  respt  of  the  sdf^^'jj^^J* 
messe  and  premes,  and  keepg  the  same  pperly  insured  agst  ^idow- 
fire  and  in  good  repair  (/),  and  duly  observg  and  pfonng  all  remainder 
the  lessee's  covts  and  condons  contd  in  the  lease  under  °^®^  (^^• 
wch  the  sd  leasehd  premes  are  holden,  and  also  keepg  the 
sd  furniture  and  other  effects  insured  and  in  a  pper  state  of 
preservon ;  and  it  is  my  desire  that  my  exs  or  exor  shall 
see  to  the  insurce  of  the  sd  messe,  furniture  and  effects,  but 
witht  being  in  any  way  responsible  for  any  omission  so  to 
do,  or  for  any  loss  or  damage  happeng  thto  from  any  cause 
whatsr;  and  from  and  after  the  dece  [or  second  marre]  of 


(rf)  For  a  bequest  with  trustees,  say,  "  I  bequeath,  to,  trees,  their 
exs,  ads,  and  assns,  my  leasehd  messe,  &c.,  togr  with  all  the 
furniture,  &c.,  in  trust  for  my  sd  wife  during  her  life  [widow- 
hood], she  paying,  ifec,"  and  say,  **  my  trees,"  instead  of  **  my 

exs,  or  exor,"  and  at  the  end  of  the  clause  say,  ''I  declare  that  thesd  Variation 

leasehd  premes,  furniture,  and  effects,  shall  be  held  in  trust  for  t^^™"' 

my  son,  &C.'*  That  a  bequest  of  chattels  real  or  personal  with  a  gift  over 
can  be  made  without  trustees,  the  gift  over  operating  as  an  executory 
bequest,  see  Fearne,  C.  K.,  10th  ed.  p.  401.  But  it  is  usually  better  to  inter- 
pose trustees.  For  a  form  providing  for  setting  aside  part  of  the  rents  of 
leaseholds  as  a  depreciation  fund,  see  infra-j  p.  712. 

(^)  Where  a  testator  gave  to  his  wife  the  lease  of  the  house  in  which  he 
should  be  living  at  his  decease,  and  subsequently  bought  a  freehold  house, 
where  be  resided  until  his  death,  the  latter  was  held  not  to  pass  under  the 
bequest  ^Re  Anight,  34  Ch.  D.  518)  ;  but  in  Saxton  v.  Saxton,  13  Ch.  D. 
359,  the  freehold  reversion,  having  been  purchased  after  the  will,  was  held 
on  the  words  of  the  gifts  to  pass.    The  intention  should  be  clearly  expressed. 

(/)  As  to  repairs  sec  Woodhovse  v.  Walker,  5  Q.  B.  D.  404  ;  lir  Ctmrtitr, 
34  Ch.  D.  136  ;  and  note  (r)  on  previous  page. 
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my  sd  wife,  I  bequeath  the  sd  leasehd  premes  for  all  the 
then  unexpired  term  thrin,  and  the  sd  furniture  and  effects 

unto  my  son ,  his  exs,  ads,  and  assns  absolutely. 

Bequert  v.  I  BEQUEATH  unto  A.,  of,  &c.,  during  his  life  if  my  term 

tnutM)  of  thrin  shall  so  long  last,  an  improved  leasehd  ground-rent, 
leMehold    issuing  out  of  Certain  tenemts  and  hereds,  situate  in,  «fec.,  wch 

rent  for      I  pchased  of ;  and  I  direct  that,  after  the  dece  of  the 

^^^  sd  A.,  the  same  leasehd  premes  shall  sink  into,  and  become 

pt  of  my  genl  residuary  este,  and  pass  under  the  bequest 
thof  hinafter  contd. 
Leaseholds      yi.  I  BEQUEATH  all,  &c.,  to,  trees,  their   exs,  ads,  and 
for  maiTied  assns,  upon  trust  that  my  trees  shall  rece  the  rents  and 
woman  for  profits  thof,  and  after  paying  throut  the  rent  reserved  by  the 

111 6a  re* 

DudDder  lease  imder  wch  the  same  premes  are  held,  and  all  other 
i^TOinL  ?n  "^®^^  Outgoings,  if  any,  and  the  expse  of  [keepg  the  same 
default,  for  insured  agst  loss  or  damage  by  fire  and  in  good  repair,  and 
next  of  kin,  orwise]  pformg  the  covts  of  the  sd  lease,  shall  pay  the  sur- 
"*^^"^^*^8    plus  or  net  rents  and  profits  thof  to,  legatee,  the  wife  of 

and  re-  '     ,  or  shall  permit  the  sd,  legatee,  psonally  to  occupy  and 

antidpaf  ^ai^age  the  sd  premes,  but  so  that,  if  and  so  long  as  the  sd, 
tion.  legatee,  shall  psonally  occupy  and  manage  the  sd  premes, 

^^),  she  shall  [keep  the  same  insured  and  in  such  good  repair  as 

afsd,  and  orwise]  pform  the  covts  of  the  sd  lease,  and  pay- 
all  other  necy  outgoings,  if  any,  nevs  my  trees  shall  not 
incur  any  liability  by  reason  of  her  neglectg  so  to  do ;  And 
after  the  death  of  the  sd,  legatee,  my  trees  shall  stand 
possed  of  the  same  leasehd  premes  in  trust  for  such  pson  or 
psons,  &c.,  08  legatee  may  appt,  in  default  for  her  or  her  nest 
of  kin,  and  clause  restraing  alienon,  as  at  p.  691,  form  xxv. 

Leaseholds       vii.  I  BEQUEATH  all,  &c.,  to,  legatee,  the  wife  of  , 

womaT*  absolutely,  [but  so  that  during  her  psnt  or  any  future  cover- 
abeolutely,  tare  she  shall  not  have  power  to  deprive  herself  of  the 

with  a  re-    -^,-,  ,  i^. 

straint  on  benefit  thof  by  any  sale,  mtge,  or  other  disposon  by  way  of 
Sr     anticipon]. 


(a)  See  p.  452,  note  (ft). 

(ft)  There  is  no  objection  to  restraining  anticipation,  althoagh  the  beqnest 
is  absolute  (see  BaggHt  v.  Meux^  1  Ph.  627)  ;  nor  (having  regard  to  the 
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vni.  I  BEQUEATH  to  ,  his  cxs  and  ads,  my  farm,  Bequest  of 

leftflehold 

called ,  and  the  farm-house,  farm  bldgs,  and  land  be-  farm  vith 

longing  thto,  as  the  same  are  now  held  by  me,  under  a  lease  ^f^*°i 

from  ,  togr  with  the  live  and  dead  stock,  growg  and 

severed  crops  and  produce,  furniture,  househd  goods  and 
effects,  and  consumable  stores  and  provons,  wch  shall  at  the 
time  of  my  death  be  in,  upon,  about,  or  belonging  to  the  sd 
farm,  or  the  sd  farm-house,  bldgs,  and  premes. 


BEQUESTS    OF    BUSINESS. 

I.    I  BEQUEATH  to  the  gOodwiU  of  my  trade   or  busi-  Bequest  of 

ness  of ,  and  the  stock  in  trade,  machinery,  plant,  and  J>"***^^* 

effects  employed  thrin  or  belonging  thto,  [includg  the  lease 
of  the  messe  or  tenemt,  shop,  manufactory,  and  bldgs, 
situate  at,  &c.,  in  wch  the  sd  business  is  carried  on,  or  used 
for  the  pposes  thof,]  and  the  benefit  of  all  contracts  sub- 
sistg  in  respt  of  the  sd  business,  and  all  book  debts,  and 
moys  due  to  me  in  respt  thof,  or  standg  to  the  credit  of  my 
business  acct  at  my  bankers  at  the  time  of  my  dece,  the  sd 

dischging  and  indemnifying  my  genl  este  from    all 

debts  and  liabilities  due  or  subsistg  in  respt  of  the  sd  busi- 
ness at  my  dece,  and,  if  required  by  my  exs,  enterg  into  a 
bond  or  covt  at  the  expse  of  my  genl  este  in  that  behalf, 
[add,  if  desired,  apptmt  of  legatee  special  exor  in  respt  of, 
**  the  sd  business  and  premes  hinbfe  bequed  to  him,*'  see 
below,  ''Appointment  of  Executors*']. 


Married  Women's  Property  Act,  1882)  to  making  the  bequest  direct  to  the 
married  woman  without  trustees  ;  see  p.  452,  note  (6). 

(c)  Where  a  business  is  bequeathed  to  successive  tenants  for  life,  the 
question  whether  losses  are  to  be  made  good  out  of  capital  or  out  of  subse- 
quent profits  presents  some  difficulty ;  see  Upton  y.  Brown,  26  Ch.  D.  588  : 
OotP  ▼.  Forstvr^  ib.  672.  As  to  the  importance  of  mentioning  book-debts 
see  Hf  DeUt-r,  W.  N.  1888,  p.  62. 
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n.  In  exercise  of  a  power  contd  in  the  articles  of  ptnp 

of  the  firm  of ,  in  wch  I  am  a  ptner,  dated,  &c,,  or  an}' 

other  power  wch  may  at  my  dece  enable  me  in  this  behalf,  I 

hby  introduce  my  son as  a  ptner  into  the  sd  firm  as  from 

my  dece  during  the  remr  of  the  term  of  the  sd  ptnp,  subjt 
to  the  provons  of  the  sd  articles  of  ptnp,  or  any  other 
agreemt  of  ptnp  wch  may  be  subsistg  at  my  dece ;  And  I 
bequeath  unto  my  sd  son  my  share  in  the  capital,  stock 
in  trade,  assets,  goodwill,  and  profits  of  the  sd  firm,  he 
indemnifying  my  genl  este  from  all  debts  and  liabilities  of 
the  sd  firm,  [and  paying  to  my  exs  for  the  genl  pposes  of 
this  my  will  my  share  of  the  profits  of  the  sd  ptnp  business 
and  intt  on  my  capital  thrin  up  to  the  day  of  my  death,  as 
and  when  the  same  shall  be  reced  by  him]  :  \^Appti7it  of  son 
as  special  exor  in  respt  q/",  "the  share  and  premes  hinbfe 
bequed  to  him,'*  see  belotv,  "  Appointment  of  Executors  '*]. 

ni.  I  authorise  my  trees  (a)  to  concur  in  windg  up  the 

business  of  ,  now  carried  on  by  the  firm  of  ,  in 

wch  I  am  a  ptner,  or  any  business  in  wch  I  may  be  a  ptner 
at  the  time  of  my  death,  and  for  that  ppose  to  make,  or 
concur  in  makg,  arrangemts  and  compromises  with  debtoi*s 
or  creditors  or  psons  under  contract  with  the  firm,  and  also 
to  dispose  of  my  share  in  any  such  business,  by  valuon  or 
orwise,  and  genlly  on  such  terms  as  they  shall  think  fit, 
with  power  to  postpone  such  windg  up  or  disposon  [until 
one  or  more  of  m}'^  sons  shall  attain  the  age  of  twenty-one 
yrs,  or]  during  such  period  as  they  shall  think  pper,  and 
with  full  power  to  settle  any  accts,  and  to  accept  any  state- 
mts  of  acct,  whether  with  or  witht  the  prodon  of  any 
vouchers  or  other  evidce,  and  to  accept,  paj^  or  allow  any 
agrd  or  estimated  sum  in  satisfon  of  all  or  any  of  my  rights 


(a)  Some  of  the  powers  under  this  head  may  be  more  proper! j  given  to  the 
ezecntors.  In  case  of  doubt  this  mny  be  provided  for  by  inserting  the  claut«c 
at  the  end  of  the  form.  Both  executors  and  trustees  are  now  invested  with 
large  powers  of  settling  accounts  and  compromising,  ftc,  by  the  Gonv.  Act, 
1881,  8.  37,  which  might  suffice  for  ordinary  cases  ;  but  the  clause  in  the 
text  is  much  more  comprehensive. 
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or  liabilities,  and  to  accept,  or  concur  in  acceptg,  paymt  for 
my  share,  or  for  the  whole  of  any  such  business,  as  the  case 
may  be,  by  such  instalmts,  upon  such  terms,  and  in  such 
mner,  as  they  shall  think'  fit ;  And  with  power  to  allow  the 
whole  or  any  pt  of  my  share  in  the  capital  of  any  such  busi- 
ness to  remain  as  a  loan  to  the  pson  or  psons  for  the  time 
being  carrying  on  the  same  business,  [and  to  lend  any 
further  sum  or  sums  of  moy  out  of  my  este,  not  exceedg  in 

the  whole  £ ,  to  them  or  him,]  for  such  time,  under 

such  Condons,  upon  such  secy  whether  psonal  or  orwise, 
and  at  such  rate  of  intt  whether  fixed  or  varying  with  the 
profits,  as  my  trees  shall  think  fit,  witht  being  responsible 
for  any  loss  wch  maj'  be  occasioned  thby ;  And  genlly  to 
act  in  relon  to  any  such  business  with  the  same  powers  and 
discrons  as  if  they  were  absolute  owners  thof,  witht  liability 
for  any  loss  wch  may  be  occasioned  thby  :  And  I  declare 
that  all  or  any  of  the  powers  hby  given  to  my  trees  in  relon 
to  the  sd  business  may,  in  case  and  so  far  as  circes  may 
require,  be  exercised  by  my  exs,  and  all  such  powers  may 
be  exercised,  notwg  that  any  of  my  trees  or  exs  may  be 
intted  as  a  ptner  or  ptners  in  the  sd  business,  or  may  be 
beneficially  intted  under  this  my  will. 

IV.  Provd  always,  and  I  declare  that,  notwg  any  of  the  Power  to 
trusts  and  provons  hinbfe  contd,  it  shall  be  lawful  for  my  JIJJ^^ 
trees,  in  case  they  in  their  absolute  discron  shall  think  fit  forming 
so  to  do,  to  continue  for  such  period  as  they  shall  think  Jwidnary 

desirable,  my  business  of ,  either  alone  or  in  ptnp  with  «*?*«»lo«^« 

any  pson  or  psons  who  may  be  in  ptnp  with  me  at  my  dece,  nerehip. 
or  may  be  subsequently  admitted  into  ptnp  by  my  trees  J^}^  ^^^'^ 
under  the  provons  hinafter  contd,  and  also  at  any  time  to 
enter  into  any  new  arrangemt  or  agreemt  with  any  such 
ptner  or  ptners,  either  by  way  of  substiton  for,  or  modificon 
of,  any  then  subsistg  arrangemt  or  agreemt  in  relon  to  such 

(6)  As  to  executors  or  trustees  carrying  on  a  business,  see  Lindley  on 
Partnership,  5th  ed.  607  ;  Strickland  v.  Symons,  22  Ch.  D.  666 ;  26  Oh.  D. 
245  ;  Jfs  UvanSj  34  Cb.  D.  556.  As  to  the  right  of  executors  to  indemnitj, 
and  the  rights  of  creditors,  see  Be  Gorton^  40  Ch.  D.  536. 
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business  or  orwise,  and  if  deemed  expedient  to  alter  or  vary 
the  nature  or  extent  of  the  sd  business,  and  to  retain  or 
employ  in  such  business  such  pt  of  my  residuary  este 
(whether  in  excess  of  my  capital  or  share  of  capital  engaged 
thrin  at  my  dece  or  not)  as  my  trees  may  from  time  to  time 
think  pper,  and  at  any  time  to  admit,  or  concur  iu  admittg, 
as  a  ptner  or  ptners  into  such  business  any  [son  or  sons  of 
mine,  or  any  other]  pson  or  psons,  upon  such  terms,  and 
with  or  witht  the  paymt  of  a  premium,  as  my  trees  shall 
think  pper :  And  I  further  declare  that  my  trees  may 
leave  the  entire  managemt  of  the  sd  business  to  any  ptner 
or  ptners,  so  as  to  be  free  &om  the  necessity  of  attendg 
thto,  further  than  requirg  such  ptner  or  ptners  to  render 
once  or  oftener  in  every  yr  an  acct  thof,  and  witht  being 
obliged  to  examine  into  the  accuracy  of  such  accts,  and  may 
also,  in  case  they  shall  think  pper,  leave  the  entire  managemt 
of  such  business,  or  my  share  thrin,  to  any  manager  or 
managers,  at  such  salary  or  percentage  on  the  profits  of  the 
sd  business  or  my  share  thi*in,  and  with  such  powers  and 
authorities  as  may  be  deemed  pper,  And  in  case  any  one  or 
more  of  my  trees  shall  be  unwilling  to  engage  in  or  to 
become  a  ptner  or  ptners  in  the  sd  business,  on  acct  of  the 
responsibility  wch  he  or  they  may  incur  thby,  such  tree  or 
trees  may  allow  his  or  their  co-tree  or  co-trees  to  engage  in 
or  to  become  a  ptner  or  ptners  in  such  business,  and  alone 
to  act  in  the  trusts  of  this  my  will  so  far  as  relates  to  the 
carrying  on  of  such  business :  And  I  further  empower  my 
trees  at  any  time  to  sell  or  dispose  of  the  whole  or  any  pt 
of  the  sd  business,  or  my  share  or  intt  thrin  to  any  [of  my 
sons,  or  to  any  other]  pson  or  psons,  for  such  price  or  sum 
to  be  ascertained  by  valuon  or  orwise,  and  upon  such  terms 
as  they  may  think  fit :  And  I  further  declare  that,  if  and 
when  my  trees  shall  wind  up  the  sd  business,  or  shall  dis- 
pose thof,  or  of  my  intt  thrin,  they  may  make  such  arrange- 
mts  in  relon  thto  as  they  may  think  desirable,  with  full 
power  to  settle  accts,  and  to  accept  any  statemts  of  acct 
with  or  witht  prodon  of  vouchers  or  evidce,  and  to  leave  to 
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any  agent,  ptner,  or  other  pson  or  psons  the  coUectg  of  any 
outstandg  debts,  and  to  give  time  to  any  ptner  or  ptners,  or 
pson  or  psons  pchasing  or  succeedg  to  the  sd  business,  for 
paymt  of  the  capital  or  other  suras  owing  or  belonging  or 
payable  to  my  este  in  respt  thof,  or  to  lend  any  sum  [not 

exceedg  £ ]  out  of  my  residuary  psonal  este,  and  from 

time  to  time  to  continue  the  loan  thof  to  him  or  them, 
either  alone  or  jtly  with  his  or  their  ptner  or  ptners  for  the 
time  being,  during  such  period  as  my  trees  shall  think  pper, 
and  either  with  or  witht  taking  secy  for  the  same  in  addon 
to  the  bond  or  covt  of  such  ptner  or  ptners,  or  pson  or 
psons  as  afsd,  upon  the  footg  of  receivg  in  respt  thof  either 
a  fixed  rate  of  intt,  or  a  rate  varying  with  or  dependent 
upon  the  profits  of  the  sd  business,  and  genlly  to  exercise 
the  same  powers  and  discrons  in  relon  to  the  sd  business 
and  premes,  as  if  actg  on  their  own  acct,  and  so  as  to  be  free 
from  all  responsibility  and  to  be  fully  indemnified  by  my  este 
in  respt  of  any  loss  arisg  in  relon  thto  :  And  I  further 
DECLARE  that  all  profits  or  intt  accruing  to  my  este  from  the 
carrying  on  of  the  sd  business,  or  from  the  employmt  of  my 
capital  or  any  pt  of  my  este  thrin  on  the  footg  of  a  loan  or 
orwise,  shall  be  treated  and  applied  as  income  of  my  re- 
siduary este  (a).     Add  clause  at  end  of  form  in. 

V.  I  AUTHORISE  my  trees  to  carry  on,  [or,  join  in  carrj'ing  The  same. 

on],  the  trade  or  business  of ,  now  carried  on  by  me     °    *^""' 

[the  firm  of ,  in  wch  I  am  a  ptner],  during  such  period 

as  they  shall  think  fit,  and  for  that  ppose  to  retain  and 
employ  thrin  the  capital,  [or,  my  share  of  the  capital,]  wch 
shall  at  my  death  be  employed  thrin,  and  such  addonal 
capital  as  they  shall  think  fit  to  advce  from  time  to  time  out 
of  my  residuary  este  (b),  with  power  to  employ  [or,  concur 


(a)  As  to  the  adjustment  of  the  rights  of  successive  tenants  for  life  of  a 
business  in  respect  of  profits  and  losses,  see  Upton  v.  Brotcn^  27  Ch.  D.  583. 

(V)  For  a  farm  say,  "with  power  for  that   ppose  to  cultivate,  Variation 

drain,  improve  and  manage  any  farms  held  by  me  at  the  time  ^^^  '*™' 
of  my  death,  and  to  sell  and  dispose  of  the  live  and  dead 
stock  for  the  time  being  thron,  and  the  crops  raised  on  the 
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in  employing],  at  such  salary  as  they  shall  think  Gt,  any 
manager  of  the  sd  business,  and  genlly  to  act  [or,  concur  in 
actg]  in  all  matters  relatg  to  the  sd  business,  as  if  they  were 
beneficially  entitled  thto,  [or,  to  my  share  and  intt  thrin ;] 
And  also  with  power  to  delegate  all  or  any  of  the  powers 
vested  in  them  in  relon  to  the  sd  business  to  any  psons  or 
pson  whom  they  may  think  fit :  And  my  trees  shall  be  free 
from  all  responsibility,  and  be  fully  indemnified  out  of  my 
este  in  respt  of  any  loss  arisg  in  relon  to  the  sd  business. 

VI.  I  AUTHORISE  my  trees,  if  they  shall  in  their  discron 
think  fit,  to  permit  the  whole  or  any  pt  of  the  amt,  wch  on 
takg  the  ptnp  accts  shall  appear  to  be  due  to  my  este  as 
and  for  my  share  and  intt  in  any  ptnp  business  in  wch  I 
may  be  engaged  at  my  dece,  to  remain  in  the  sd  business  on 
the  footg  of  a  loan,  for  such  period  as  they  may  think  pper, 
upon  the  terms  of  receivg  intt  for  the  same,  either  at  a  fixed 
rate  or  at  a  rate  varying  with  or  dependent  on  the  profits  of 
the  business,  and  upon  such  other  terms  in  all  respts  as 
may  be  deemed  pper  or  expedient ;  and  from  time  to  time 
to  renew  or  continue  such  loan  wholly  or  partially,  and  to 
agree  to  any  alteron  or  modificon  of  the  terms  thof,  so  that 
the  repaymt  of  the  sd  capital,  with  the  intt  thron  as  agrd, 
shall  be  seed  by  the  bond  or  covt  of  the  pson  or  psons  to 
whom  the  loan  shall  be  made,  either  with  or  witht  any  other 
secy  for  the  same,  as  my  trees  shall  think  fit :  And  my  sd 
capital  or  any  pt  thof  may  be  so  allowed  to  remain  in  the  sd 
business,  notwg  that  my  trees  for  the  time  being,  or  any  or 
either  of  them,  may  be  engaged  or  concerned  thrin,  and  notwg 
any  change  from  time  to  time  in  the  psons  carrying  on  the 
same  or  in  the  character  uf  the  business,  and  my  trees  shall 
not  be  in  anywise  responsible  for  any  loss  thby  occasioned. 

vn.  And  I  exply  declare  that  in  case  a  Co,  whether 


same,  and  also  to  pchase  such  live  and  dead  stock,  seeds, 
and  manures  as  they  may  think  fit,  and  also,  <fec." 

(o)  A  special  power  for  this  purpose  may  be  necessary,  see  lie  Crawthayy 
W.  N.  1888,  pp.  247,  251  ;  32  Sol.  J.  p.  696.    As  to  the  difficulty  with  i-cgard 
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with  lirnd  or  unlimd  liability,  shall  be  formed  for  takg  over, 
continuing,  and  workg  the  sd  business  or  pchasing  the  ppt}^ 
assets,  and  capital  embarked  thrin,  and  the  goodwill  thof, 
or  any  pt  thof,  my  trees  may  sell  the  sd  business,  ppty, 
assets,  capital,  and  goodwill,  or  any  pt  thof,  to  such  Co  in 
conson,  wholly  or  in  pt,  of  ordinary  shares  thrin  wholly  or 
partially  pd  up  or  wholly  or  in  pt  of  debentures,  debenture 
stock,  or  bonds  or  preferce  shares  of  such  Co,  and  as  to 
the  balce  in  cash  payable  immedly  or  by  any  instalmts, 
with  or  witht  secy,  and  may  enter  into  such  other  arrangemt 
for  effectuatg  or  in  connection  with  any  such  Co  as  afsd, 
and  the  sale  or  transfer  of  the  sd  business  and  the  assets 
thof  to  the  Co  so  formed  or  orwise  in  relon  to  the  sd  Co, 
whether  before  or  after  the  incorporon  thof,  as  my  trees  in 
their  absolute  discron  shall  think  fit,  and  so  that  all  such 
contracts  or  arrangemts  wch  may  be  made  or  entered  into 
by  my  trees  shall  be  valid  and  eflfectual,  notwg  that  the  sd 
A.  and  B.,  trees,  or  either  of  them,  or  any  other  trees  or  tree 
for  the  time  being  of  this  my  will,  may  be  a  promoter  or  pro- 
moters of  the  Co  or  intd  Co,  or  may  be  intted  or  concerned 
thrin  or  intd  so  to  be  as  a  shareholder,  director,  manager, 
auditor,  secretary,  or  in  any  other  character  or  capacity : 
And  I  HBY  FURTHER  DECLARE  that  the  sale  or  transfer  of 
the  sd  business  and  the  assets  thof  to  the  sd  Co  may,  if 
deemed  necy  or  expedient,  be  effectuated  by  my  exs  in  that 
character,  in  wch  case  they  shall  have  all  such  and  the  like 
powers  and  authorities  in  relon  thto  as  are  hinbfe^. given  to 
my  trees :  And  I  declare  that  all  shares,  bonds,  deben- 
tures,  debenture  stock,  and  moys  wch  may  be  reced  as  the 
conson  for  the  sale  and  transfer  of  the  sd  business,  and  the 
assets  thof,  or  any  pt  thof,  to  such  Co  as  afsd  shall  be  vested 
in  and  held  by  my  trees  upon  the  trusts  hinbfe  decld  of  and 
concerng  my  residuary  este  and  the  investmts  and  premes 
representg  the  same. 


to  proceeding  under  Part  VII.  of  the  Companies  Act,  1862,  in  conyerting  a 
priyate  business  into  a  company,  see  34  Sol.  J.  p.  262. 
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vrn.  I  AUTHORisB  my  exs  to  exercise  at  their  discron  [I 
DIRECT  my  exs  to  exercise]  the  option  given  to  them  by  the 
articles  dated,  &c.,  wch  now  regulate  my  ptnp  in  the  firm  of 

,  or  any  option  wch  may  be  available  in  that  behalf  at 

my  dece,  of  becomg  sleepg  ptners  in  sach  firm :  And  I 
declare  that  [in  case  my  exs  shall  elect  to  become  such 
sleepg  ptners]  my  share  from  time  to  time  in  the  capital  of 
tlic  sd  firm  shall  be  considered  as  formg  pt  of  the  capital  of 
my  residuary  este,  and  that  my  share  from  time  to  time  in 
the  profits  thof  and  intt  on  capital,  as  from  the  last  day 
immedl}'  precedg  my  death  appted  by  the  sd  ailicles  of  ptnp 
for  takg  the  annual  genl  acct  of  the  sd  ptnp  business,  shall 
be  considered  and  applied  as  income  of  my  residuary  este. 

IX.  I  AUTHORISE  my  exs  [and  trees]  to  make  any  arran^je- 
mts  with  the  ptners  or  ptner  for  the  time  being  of  the  firm 

of ,  in  wch  I  am  now  a  ptner,  for  the  admission  into 

the  sd  firm  of  any  son  or  sous  of  mine  as  a  ptner  or  ptners, 
for  the  whole  or  any  pt  of  my  share  in  the  sd  business ; 
And  on  the  admission  of  such  son  or  sons  either  to  sell  to 
him  or  them  my  share  in  the  sd  business  on  such  terms  as 
may  be  reasble,  or  to  allot  such  share  to  him  or  them  in 
satisfon,  wholly  or  in  pt,  of  his  or  their  share  or  shares  in 
my  residuary  este  ;  and  to  leave  the  whole  or  any  pt  of  the 
pchase  moy  to  be  pd  by  any  such  son  as  a  loan  to  him, 
repayable  with  intt  at  the  rate  of  5  per  cent,  per  annum  by 
such  instahnts,  at  such  times,  and  in  such  mner  as  may  be 
agrd  upon,  but  so  that  the  repa3ant  of  such  instalmts  and 
intt  shall  be  seed  by  the  bond  or  covt  of  such  son. 

X.  I  DECLARE  that  my  sons  shall  have  the  option  in  suc- 
cession accdg  to  seniority,  [on  attaining  the  age  of yrs,] 

of  succeedg  to  my  [share  in  the]  business  [of  the  firm]  of 

,  [in  wch  I  am  now  a  ptner,]  such  option  to  be  decld 

in  writg  by  each  son  within  such  time  as  my  exs  shall  appt 
in  that  behalf,  by  a  notice  given  to  such  respive  sons  in 
succession;  And  I  declare  that  immedly  on  any  son  of 
mine  electg  to  succeed  to  such  business,  [share,  my  exs 
shall  make  all  necy  arrangemts  for  introducing  him  into  the 
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sd  firm  for  the  whole  of  my  share  thrin  :  And  I  declare  that 
from  and  after  the  admission  of  such  son  into  the  sd  firm] 
the  whole  of  [my  share  in]  the  sd  business  and  the  capital 
thof  shall  belong  to  him,  and  he  shall  be  debited  with  the 
value  thofy  (estimated  in  such  mner  as  my  exs  shall  think 
fit)  in  the  division  of  my  este,  and  in  case  such  value  shall 
exceed  the  total  amt  of  the  share  of  such  son  in  my  este,  he 
shall  refund  such  excess  to  my  este  by  instalmts  or  orwise, 
in  such  mner  as  my  exs  shall  determine  :  Provd  always  that 
the  profits  of  the  sd  business  until  any  son  of  mine  shall 
elect  to  succeed  thto  [share  of  profits  coming  to  my  este 
until  the  admission  of  such  son]  shall  be  treated  as  income 
of  my  residuary  este. 

XI.  I  AUTHORISE  my  exs  [and  trees]  in  their  absolute  Fover  to 
discron  to  make  any  arrangemts  wch  may  be  feasible,  and  ^^H^ 
wch  they  may  think  fit,  for  securg  the  introdon  of  any  son  "«*>*  ©*  ™- 
or  sons  of  mine,  when  and  as  he  or  they  shall  resply  attain  tesutor's 
the  age  of  twenty-one  jts,  or  within  a  reasble  time  after-  y**^'^'^ 

o  ''  .  -I  1  -  r  ann  or  aona 

wards,  as  a  ptner  or  ptners  into  the  sd  business,  [firm,  for  on  attain- 
pt  of  the  share  of  my  son  or  sons  who  shall  be  admitted  ^^*^*^' 
under  such  arrangemt  as  afsd,  see  forms  ix.  and  x.]  upon  business 
such  terms  as  may  be  agrd  upon. 
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I.   I   BEQUEATH    to   A.  of,  &C.,  the    SUm    of  £ [to   be  Pecaniair 

increased  in  the  event  of,  &c.,  to  £ ,  and  to  be  free  of  ^^^^^  • 

duty]  (6). 

(a)  This  form  may  be  added  to  form  ix.  or  x. 

{h)  By  the  Customs,  &c.,  Act,  1881,  s.  42,  the  exemption  of  legacies  under 
£20  from  duty  was  abolished,  so  that  the  former  practice  of  giving  legacies 
of  19  guineas  has  been  discontinued  ;  and  by  s.  41  the  one  per  cent  duty  on 
legacies  to  children  and  grandchildren  was  done  away  with.  As  to  so  much 
of  legacies  as  may  be  payable  out  of  real  estate,  see  now  the  Customs,  &c.» 
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Tbe  awne.       h.  I  BEQUEATH  the  foUowg  legacies  [free  of  datyj  namely, 

the  sum  of  £ to  A.  of,  &c.,  the  sum  of  £ to  B.  of, 

&c.,  jind  the  sum  of  £ to  C.  of,  &c. 

The  Rain«        m.  I  BEQUEATH  to the  sum  of  £ foF  her  septe 

to  a  female 
forieiMurate  USe. 

«e  (a)-  IV,  I  BEQUEATH  to  A.  of,  ic,  the  sum  of  £ ,  to  be 

^^^^l  raised  by  the  sale  of  a  suffib  pt  of  the  £2  15<.  per  cent.  Con- 
legacy.  solidated  Stock  (Jb)  now  stand  g  in  my  name,  as  the  primary 
fund  for  the  paymt  thof,  and  in  case  I  shall  not  be  possed 
of  such  stock  or  a  sufft  amt  thof  at  my  dece,  I  direct  that 
the  sd  legacy,  or  so  much  thof  as  the  sd  stock  shall  be 
insufft  to  pay,  shall  be  pd  out  of  my  genl  psonal  este. 
Legacy  in        y.  I  BEQUEATH  to,  trecs^  [their  exs,  ads,  and  assns  (c),] 

the  sum  of  £ ,  upon  the  trusts  hinafter  decld  concemg 

the  same. 
Stock  VI.  I  BEQUEATH  to,  trecs,  [their  exs,  ads,  and  assns  (c)], 

truatf  *"     ^'^®  **"™  of  ^ >  ^2  15«.  per  cent.  Consolidated  Stock  (ft), 

to  be  appropriated  or  pchased  in  their  names,  out  of  my  genl 
psonal  este,  and  to  be  held  upon  the  trusts  hinafter  decld 
concerng  the  same. 

Immediate        yjj    j   BEQUK^rfu   ^   ^y  ^ife   Q^  ^Jj^  gm^  Qf  £ ^  ^  \^ 

wife  {d). 

Act,  1888,  8.  21,  imposing  succession  in  lieu  of  legacy  duty ;  so  that  in 
giving   legacies   duty  free,   the    appropriate  words    may   sometimes   be 

"  free  of  legacy  duty,"  sometimes  "  free  of  succession  duty,'* 

and  sometimes  **  free  of  legacy   or    succession   duty.**    To  meet 

every  case  the  words  "free    of  duty"   are  used  here  and    generally 
throughout  these  forms. 
As  to  gifts       W  Although  in  general  a  gift  to  a  female  will  now,  by  the  Married 
for  separate  Women's  Property  Act,  1882,  be  her  separate  property  without  express  pro- 
use  of  vision,  this  will  not  be  so  in  all  cases,  according  to  the  decision  in  Hancock 
married       y,  Hancock,  38  Ch.  D.  78,  that  by  virtue  of  s.  19  the  Act  has  not  this  opera- 
▼omen.        ^^^^  where  it  would  have  the  effect  of  altering  a  settlement ;  express  words 
declaratory  of  separate  use  are  therefore  for  uniformity  inserted  in  ail  cases 
in  these  forms. 

(^)  See  ante,  p.  686. 

(r)  The  words  here  bracketed  are  altogether  unnecessary,  and  if  preferred 
may  be  omitted. 

(d)  As  to  interest  on  a  legacy  to  the  testator's  wife,  where  there  was  a  doubt 
whether  they  were  legally  married,  see  Be  Percy,  24  Gh.  D.  616. 
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pd  to  her  within  one  calr  month  [or,  as  soon  as  maybe] 
after  my  dece  for  her  immediate  requiremtg. 

vin.  I  BEQUEATH  to  A.  of,  &c.,  the  sum  of  £ r  ;  but  in  ^£*<5i  ^ 

^         ,  '         '  1  *  person 

case  he  shall  die  in  my  lifetime,  then  I  bequeath  the  same  or  to  hia 
to  his  chn  or  child  (if  any),  who  shall  be  livg  at  my  dece,  L  m^- 
and  shall  attain  the  age  of  twenty-one  yrs,  or  being  daurs  or  tution  («). 
a  daur,  shall  marry,  if  more  than  one  in  equal  shares. 

IX.  I  BEQUEATH  the  foUowg  legacies,  namely,  the  sum  of  Tlie  same. 
£ to  A.  of,  &c.,  the  sum  of  £ to  B.  of,  &c.,  and 

the  sum  of  £ to  C.  of,  &c. ;  but  in  case  any  of  the  sd 

legatees  shall  die  in  my  lifetime,  then  I  give  his  or  her 
legacy  to  his  or  her  child  or  chn  (if  any)  who  shall,  &c.,  as 
in  precedg  form. 

X.  I  BEQUEATH  the  sum  of  £ to  A.  of,  &c.,  and  if  he  Legacywitb 

shall  die  in  my  lifetime  leavg  issue  survivg  me,  I  declare  Jl^t^"^ 
that  such  legacy  shall  not  lapse  but  shall  vest  in  his  repves  ^p^  ^ 
as  pt  of  his  psonal  este  in  the  same  mner  as  if  he  had  sur-  tee  dying 
vived  me  and  died  immedly  after  me  (/).  leaving 

XI.  I  BEQUEATH  the  foUowg  Icgacics,  namely,  the  sum  of  fj^^  gg^^ 

£ to  A.  of,  &c.,  the  sum  of  £ to  B.  of,  &c.,  and  ^  aeverai. 

the  sum  of  £ — -  to  C.  of,  &c.,  and  I  declare  that  in  case 

any  of  such  legatees  shall  die  in  my  lifetime  leavg  issue 
survivg  me,  the  legacy  hinbfe  bequed  to  him  or  her  shall 
not  lapse  but  shall  vest,  &c.,  as  in  last  form. 

Xn.  I  BEQUEATH  the  sum  of  £ to  A  of,  &C.,  in  case  Legacy  to 

and  when  he  shaU  attain  the  age  of  tveenty-one  yrs.  J^^^^J. 

xm.  T  BEQUEATH  the  sum  of  £ to  A.  of,  &c.,  in  case  one. 

and  when  she  shall  attain  the  age  of  twenty-one  yrs,  or  ^®  ^™® 
marry  under  that  age,  and  so  that  in  case  of  marre  the  same  at  twenty- 

•ne  or 
;  marriage. 

(tf)  Ck>mpare  form  X. 

(/)  A  legacy  saved  from  lapse  in  this  way  would  devolve,  as  part  of  the 
legatee's  estate,  in  the  same  manner  as  a  legacy  to  a  descendant  of  the 
testator  saved  from  lapse  by  the  Wills  Act^  s.  33.  As  to  the  importance  of 
the  last  part  of  the  clause,  where  the  legatee  is  not  a  descendant  of  the 
testator,  see  In  re  Coleman,  4  Ch.  D.  165.  The  legacy  in  this  case  would 
pass  uiidcr  the  will,  if  any,  of  the  legat-ee,  or  otherwise  go  to  his  next  of  kin, 
and  woal4,  be  subject  to  his  debts,  which  would  sometimes  be  a  reason  for 
giving  it  to  the  children  in  substitution,  as  in  form  Vlil. 

z  z  2 
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fenutlc 


on 


Miticip*- 
iion  daring 
coTeiiare 


Legiunes 
with  inte- 
reflfc  to  two 
peraona  at 
twenty-one 

with  RUT- 

viTonhip. 


shall  be  for  her  septe  ase,  and  her  reot  for  the  same  shall, 
notwg  her  minority,  be  a  suflft  dischge  (a). 

XIV.  I  BEQUEATH  the  sum  of  £ to  B.  [the  wife  of  C], 

of,  Sec,  for  her  septe  use ;  Pbovd  always  and  I  declare  that 
in  case  the  sd  B.  shall  at  the  time  of  my  dece  be  or  shall 
afterwards  and  before  paymt  of  the  sd  legacy  become  under 
coverture  the  same  shall  not  be  pd  to  her,  but  shall  be  pd 
to  my  trees,  and  retained  by  them  during  her  coverture,  and 
invested  by  them  for  the  benefit  and  with  the  consent  of  the 
sd  B.,  in  any  investmts  hby  authorised  in  the  case  of  my 
residuary  este,  with  power  with  her  consent  to  vary  such 
investmts,  and  that  the  sd  B.  shall  not  have  power  during 
coverture  to  dispose  of  or  chge  the  sd  legacy  or  the  future 
income  thof  by  way  of  anticipon. 

XV.  I  BEQUEATH  to  A.  and  B.,  the  sons  of ,  the  sums 

of  £ each,  to  be  pd  to  them  resply  if  and  when  they 

shall  resply  attain  the  age  of  twenty-one  yrs,  with  intt  at 

the  rate  of per  cent,  per  annum  from  my  dece  ;  and  in 

case  either  of  them  shall  die  in  my  lifetime,  or  before  he 


Bostraint 
on  antici- 
pation. 


Gift  to 
hnsband 
and  wife, 
and  a 
third 
person. 


(a)  See  p.  462,  note.  It  is  donbtfnl  whether  a  power  to  give  receipts  can 
be  validly  given  to  an  infant.  See  Re  Oardross,  7  Ch.  D.  728  ;  Be  d'Anffiham, 
15  Ch.  D.  228. 

(()  As  to  restraining  anticipation  in  case  of  an  absolute  legacy,  see  Re 
MIU,  17  Eq.  409  ;  Re  Clarke,  21  Ch.  D.  748  ;  (questioned  in  Re  Boton^  27 
Ch.  D.  411)  ;  Re  Spencer,  30  Ch.  D.  183  ;  Re  Orey,  34  Ch.  D.  86,  712 ;  Re 
TippetVt  and  Kewbould't  Contract,  37  Ch.  D.  444.  As  to  the  effect  of  th« 
mle  against  perpetuities  on  a  restraint  on  anticipation,  see  Re  Ridley,  11 
Ch.  D.  645  ;  Herbert  v.  Wehgter,  15  Ch.  D.  610  ;  Cooper  v.  Laroche,  17  Ch. 
D.  368 ;  and  as  to  the  effect  of  the  Married  Women's  Property  Act,  1882,  see 
p.  452,  note.  A  gift  by  will  to  a  husband  and  wife  and  a  third  person  would,  at 
any  rate  before  the  Married  Women's  Property  Act,  1882  (under  the  doctrine 
as  to  tenancy  by  entireties)  confer  one  moiety  upon  the  husband  and  wife 
and  the  other  moiety  upon  the  third  person  (^Re  March,  27  Ch.  D.  166)  unless 
there  were  some  indication,  however  slight,  of  intention  to  the  contraiy 
(2Wfl«  V.  De  Livera,  6  App.  Ca.  136  ;  Re  Dixon,  42  Ch.  D.  306).  It  would 
appear  from  Re  Jvpp,  39  Ch.  D.  148,  that  the  Act  has  not  altered  this  rule 
further  than  to  give  the  moiety  of  the  husband  and  wife  in  equal  shares 
between  them,  the  share  of  the  wife  being  for  her  separate  use  according  to 
the  Act.  In  such  a  gift  the  intention  should  of  course  be  expressed  so  as 
to  be  free  from  doubt. 
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shall  attain  that  age,  I  bequeath  the  legacy  hinbfe  given  to 
him  so  dying,  with  iutt  as  afsd,  to  the  survor  of  them  if  and 
when  he  shall  attain  the  age  of  twenty-one  yrs  ;  and  in  case 
both  of  them  shall  die  in  my  lifetime,  or  before  attaining  that 
age,  the  sd  legacies  shall  sink  into  my  residuary  este  and 
not  be  payable  (c)« 

XVI.  I  BEQUEATH  the  sum  of  £ to  my  son if  he  Legacy  to 

shall  attain  the  age  of  twenty-one  yrs,  with  intt  (d)  in  the  ^^^y] 
meantime  at  the  rate  of  4  per  cent,  per  annum,  to  be  com-  one,  with 
puted  from  my  dece,  and  to  be  pd  to  his  guardians   or  ^aint^ 

guardian  for  his  maintce  and  educon ;  and  if  the  sd  nance. 

shall  die  under  the  age  of  twenty-one  yrs,  then  the  sd  legacy 

shall  sink  into  my  residuary  este  and  not  be  payable  (c). 

XVII.  I  BEQUEATH  the  sum  of  £ unto  and  equally  Legacy  to 

between  such  of  my  chn,  as  being  sons  attain  the  age  of  ^^^J^^  ^^ 

twenty-one  yrs,  or  being  daurs  attain  that  age  or  marry ;  twenty- 
one,  with 


(<?)  A  gift  to  a  person  at  twenty-one,  or  if  he  shall  attain  twenty-one,  /^  ^  q^q. 
without  more,  is  a  contingent  gift  (Hawkins  on  Wills,  p.  223)  ;  but  if  the  tingent 
interim  interest  is  given  to  the  legatee,  or  to  some  other  person  to  be  applied  legacies, 
for  his  benefit,  the  legacy  vests  at  the  testator's  death  (Hanson  v.  Orahanif 
6  Yes.  239  ;  Hawkins,  p.  227).    Hence  the  necessity  for  the  direction  as  to 
the  legacy  sinking  into  the  residue. 

Qd)  A  legacy  which  is  contingent  on  the  legatee  attaining  twenty-one,  or  Interest 
any  other  event,  does  not  in  general  carry  interest  pending  the  contingency,  on  legacies 
even  though  it  has  been  severed  from  the  general  estate,  unless  the  severance  ^"^^  main- 
has  been  necessitated  by  something  connected  with  the  legacy  itself  (^Be 
Judhifiy  25  Cb.  D.  743) ;  but  a  gift  to  a  child  of  the  testator,  or  other  person  to 
whom  he  stands  in  loco parentU^'woxjldf  unless  a  contrary  intention  is  shown, 
carry  interest  for  maintenance  during  minority  :  see  2  Williams*  Executors, 
8th  ed.  p.  1435.    If  in  that  case  maintenance  is  not  intended,  it  should  be 
expressly  excluded  by  adding,  '*  but  without  interest  in  the  meantime.*' 

By  the  Conv.  Act,  1881,  s.  43,  provision  is  made  for  the  maintenance  of  an  Mainte- 
infant  out  of  the  income  of  any  property,  "  held  by  trustees  in  trust  for  "  the  nance 
infant,  whether  absolutely  or  contingently  ;  but  this  it  is  conceived  does  not  clause  in 
apply  to  a  legacy  not  carrying  income  either  expressly,  or  by  implication  ^J!^*  ^^» 
from  the  legatee  being  a  child  or  otherwise.    And  even  where  the  legacy 
carries  interest,  but  is  not  given  to  trustees  in  trust  for  the  infant,  the  Act 
would  not  apply  unless  the  executors  could  be  regarded  as  trustees  within 
its  meaning ;    which  however  they  probably  would  be  (see  Be  Smith, 
42  Ch.  D.  302).    Express  provision  for  maintenance,  &c.,  should  be  made  in 
that  case,  if  so  intended. 
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and  I  direct  that  such  legacy  shall  carry  intt  in  the  mean- 
time at  the  rate  of  4  per  cent,  per  annum  from  my  dece^  to 
be  applied  by  my  trees  at  discron  in  or  towards  their  respive 
maintce  and  educon,  with  power  either  themselves  so  to 
apply  the  same,  or  to  pay  the  same  to  the  guardians  or 
guardian  of  such  respive  chn  witht  seeing  to  the  applicon 
thof. 

xvin.  I  DECLARE  that  in  every  case  in  wch  any  legatee 
under  this  my  will  or  any  codl  hto  shall  be  under  the  age  of 
twenty-one  yrs,  and  in  the  case  of  a  female  unmarried,  his 
or  her  legacy  may  be  pd  by  my  exs  or  trees  at  their  option 
and  in  their  absolute  discron,  to  the  parent  or  guardian  or 
guardians  of  such  legatee,  whose  rect  shall  be  a  complete 
dischge  fol*  the  same  and  exonerate  them  from  all  further 
concern  or  responsibility  in  relon  thto. 

XIX.  And  in  oase  sjiy  of  such  legatees  shall  at  the  time 
when  his  or  her  legacy  wd  orwise  become  payable  be  a 
minor  and  in  the  case  of  a  female  unmarried,  I  direct  that 
his  or  her  legacy  shall  be  invested  by  my  trees  in  any 
investmts  hby  authorised  in  the  case  of  my  residuary  este, 
with  power  to  vary  such  investmts  at  discron,  [and  that  the 
whole  or  any  pt  of  the  income  thof  shall  during  the  minority, 
and  in  the  case  of  a  female,  spinsterhood,  of  such  legatee, 
be  applied  by  my  trees  at  their  discron  for  or  towards  the 
maintce,  educon,  or  benefit  of  such  legatee,  either  directly, 
or  by  paying  the  same  to  his  or  her  parent  or  guardians  or 
guardian,  witht  seeing  to  the  applicon  thof,  and  that  any 
surplus  income  shall  be  accumulated  by  the  investmt  thof, 
and  of  the  resultg  income  thof,  as  an  addon  to  the  capital 
of  such  legacy,  but  with  power  to  my  trees  to  apply  any 
such  accumulons  in  any  subsequent  yr  or  yi*s  for  the 
maintce,  educon,  or  benefit  of  the  legatee  (&)]  [add  power  of 

(a)  A  gift  to  such  children  as  attain  twenty-one  as  a  class,  with  interim 
maintenance,  vests  only  in  those  who  actually  attain  twenty-one,  and  not  in 
the  children  living  at  the  testator's  death,  as  it  would  if  the  gift  had  been 
noviinatim  ;  Hawkins  on  Wills,  p.  228. 

(b")  The  words  in  th  bracket  may  be  omitted  in  reliance  on  the  Gonv. 
Act,  1881,  8.  43. 


QENEKAL   LBOACIES.  711 

adveemt,  if  desired,  see  infra,  "  Maintenance,  &c."  ;  and  if 
the  legacies  are  contingent,  add  :  "Provd  al\^a3^s  that  iu  case 
any  of  the  sd  legatees  shall  die  before  attaining  a  vested  intt 
in  his  or  her  legacy,  the  same  shall  sink  into  my  residuary 
este"]. 

XX.   I  BEQUEATH  the  SUm   of  £ to    each   of  my  god-  Legacy 

chn,  and  I  declare  that  in  case  any  doubt  shall  arise  as  to  ^jf^",, 
who  are  the  objects  of  this  bequest,  my  exs  shall  be  at 
liberty  to  act  upon  such  evidce  as  they  shall  think  fit,  and 
their  determinon  shall  be  conclusive,  and  that  any  god-child 
who  shall  not  claim  his  or  her  legacy  within  one  yr  from 
my  dece  shall  not  be  entled  thto. 

XXI.  I  BEQUEATH  to  cach  of  them  the  sd  A.  and  B.  [to  LogAcies 
each  of  my  exs  [and  trees]  other  than  the  sd  A.],  in  case  J^^^^J" 
they  shall  resply  prove  my  will  [and  accept  the  trusts  thof  ],  trustees 
or,  "  as  a  small  acknowemt  for  their  ti'ouble  in  the  exorship 


[and  treeship]  of  this  my  will,*'  the  sum  of  £ ^. 

XXII.  I  REQUEST  my  trees  for  the  time  being  to  hold  a  Power  to 
meetg  once  in  every  half  yr  to  examine  and  adjust  the  accts  JT*^®^ 
of  my  este,  and  I  authorise  each  of  them  to  retain  and  pay  fees. 

himself  the  sum  of  £ for  the  trouble  and  expse   of 

attendg  each  of  such  meetgs. 

XXIII.   I    BEQUEATH   to   my  SCrvaut  A.  the   sum   of  £ Legacy  to  a 

[free  of  duty],  [in  recognon  of,  or,  "  as  an  acknowemt  for,"  ^®^^^^*°*(»)- 
his  long  and  faithful  services  to  me  and  my  family,  or, 
"  provd  he  shall  be  in  my  service  at  the  time  of  my  dece  "]. 

XXIV.  I  BEQUEATH  to  each  of  my  domestic  [upper]  servants  Wacies  to 

BBTvaiiiiB  or 

[clerks],  who  shall  be  in  my  service  [employed  in  my  busi-  clerks  (d). 
ness]  at  the  time  of  my  dece  [shall  have  been  in  my  service 

for yrs  prior  to  my  dece]  and  shall  not  be  under  notice 

to  leave,  whether  given  or  reced,  the  sum  of  £ [the  amt 

of  one  yr's  wages,  or,  salary],  [free  of  duty]. 

XXV.   I  BEQUEATH  to  my  CXS   the    sum    of  £ [free    of  Legacies  to 

. serrants  at 

(e}  As  to  the  presumption  that  a  legacy  given  to  a  person  appointed 
ezecator,  whether  preceding  or  following  the  appointment,  is  annexed  to 
the  office,  see  Re  Appletim,  29  Ch.  D.  893. 

(i)  As  to  legacies  to  servants,  see  4  Dav.  Prec,  p.  75,  note  ;  1  Jarm.  on 
Wills,  p.  325. 
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of^M^u^    ^^*y3»  ^  ^  divided  among,  or  applied  for  the  benefit  of, 
ton.  such  of  my  servants  wlio  shall  be  living  with  me  at  the  time 

of  mj  dece,  and  in  such  proportions  and  mner  as  my  ess 

shall  in  their  absolute  discron  think  fit. 
LegMyioa     XXVI.  I  BEQUEATH  to  the  Institution  the  sum  of 

charity  (a).  ^ ^^^^^  ^j  j^^^-j^  ^    ^^   ^  ^^^  ^j^j^  ^^  ^^^^  ihron] 

out  of  such  pt  of  my  este  (b)  as  can  be  lawfully  bequed  for 
charitable  pposes^  and  to  be  applicable  for  the  genl  pposes 
of  such  institon ;  and  I  declare  that  the  rect  of  the  treasurer 
or  other  pper  officer  for  the  time  being  of  such  institon 
shall  be  a  sufft  dischge  for  the  same. 
Several  xxvii.  I  BEQUEATH  the  followg  charitable  legacies  [free  of 

legacies,  duty],  and  I  direct  that  the  same  [togr  with  the  duty  thron] 
shall  be  pd  out  of  such  pt  of  my  este  {b)  as  may  lawfully 
be  disposed  of  for  charitable  pposes,  that  is  to  say,  unto  the 

—  Society  the  sum  of  £ ,  unto  the Institon  the 

sum  of  £ ,  &c.,  and  I  declare  that  the  rect  of  the  trea- 
surer or  other  pper  officer  for  the  time  being  of  the  same 
respive  societies  and  institons  shall  be  a  sufft  dischge  for 
the  same  respive  legacies. 

Legacies  to      xxviu.  I  BEQUEATH  the  sum  of  £ [free  of  duty],  to 

be  selected  he  pd  [togr  with  the  duty  tbron]  out  of  such  pt  of  my 
hj  execu-    ^gte  (6)  as  may  lawfully  be  disposed  of  for  charitable  pposes. 

As  to  (a)  As  to  legacies  to  charities,  see  the  Mortmain  and  Charitable  Uses 

legacies  to   Act,  1888  (51  &  52  Vict.  c.  42),  repealing  many  of  the  old  Statutes  and  con- 
charities.     Bolidating  the  law  on  the  subject.    Not  withstanding  some  difference  in  the 
wording  of  the  late  Act,  it  seems  clear  that  the  old  law  as  to  the  invalidity 
of  gifts  of  impure  personalty  to  charity,  remains  intact ;  see  Tudor  on 
Charitable  Trusts,  3rd  ed.,  p.  401. 

As  to  what  constitutes  an  interest  in  land,  see  Aghtcorth  v.  Munit.  15  Ch. 
D.  863  ;  Pe  Watts,  29  Ch.  D.  947  ;  lie  Christmas,  33  Ch.  D.  332.  As  to  a 
gift  for  the  repair  of  a  tomb  or  vault,  and  apportionment  between  mixed 
objects  of  a  legacy,  see  Re  Vavghan,  33  Ch.  D.  187.  As  to  whether  a  legacy 
for  a  charitable  object  which  has  failed,  lapses,  or  is  applicable  cy-pr^,  see 
Jfe  White,  33  Ch.  D.  449.  Where  a  general  charitable  intention  is  shown, 
though  there  is  a  failure  of  the  particular  object,  a  scheme  ey-pris  will  be 
directed  QBiscoe  v.  Jackson,  35  Ch.  D.  460). 

(h')  This  is  not  confined  to  the  personal  estate,  as  the  testator  may  have 
real  estate  abroad ,  ^  hich  may  be  lawfully  devoted  to  charity  ;  see  JBeamwtont 
V.  Oliteira,  4  Ch.  309  ;  Be  Arnold,  37  Ch.  D.  637. 
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uuto  or  for  such  charitable  institution  or  institutions  or 
other  charitable  object  or  objects  (c)  in  England  as  my  act- 
ing exs  or  exor  may  in  their  or  his  absolute  discron  select, 
and  to  be  pd  to  or  for  such  institutions  or  objects,  if  more 
than  one,  in  such  proportions  as  my  sd  exs  or  exor  may 
think  pper. 

xxix.  And  in  order  to  give  full  effect  to  the  bequests  Direction 
hinbfe  contd  for  charitable  pposes,  I  direct  that  my  funl  and  ghl^u^ 
testy  expses  and  debts  and  the  legacies  (other  than  chant-  marahaiied 
able  legacies)  bequed  by  this  my  will  or  any  codl  hto,  and  of  chari- 
the  duty  on  any  such  legacies  bequed  free  of  duty  shall  be  *^^ 
pd  out  of  such  pt  of  my  psonal  este  as  may  not  lawfully  be 
bequed  for  charitable  pposes,  as  the  primary  fund,  and  in 
case  only  of  the  same  being  insufft  for  paymt  thof  then  out 
of  such  pt  of  my  psonal  este  as  may  be  bequed  for  charit- 
able pposes,  as  the  ultimate  fund. 

xxx.  And   I  direct  that,    if   necy,  my  assets   shall   be  "^^  ^^^ 
marshalled  so  as  to  leave  such  pt  of  my  este  as  may  lawfully  form.  ^^ 
be  bequed  for  charitable  pposes,  or  a  sufft  pt  thof,  applicable 
to  the  paymt  of  the  charitable  legacies  bequed  by  this  my 
will  or  any  codl  hto,  and  the  legacy  duty  on  any  such  legacies 
bequed  free  of  duty. 

XXXI.  I  BEi^UEATH  the  sum  of  £ to in  addon  to  Legacy  to 

any  moys  wch  may  be  owing  to  him  from  me  at  the  time  of      *  ^  '• 
my  death. 

XXXII.  I  declare  that  any  legacy  hby  bequed  to  any  pson  Direction 
to  whom  I  may  be  indebted,  or  to  the  husbd  or  wife  of  anv  *?***  ****"  * 

"  ^  •^  cieB  are  not 

such  pson,  shall  be  in  addon  to,  and  not  in  satisfon  of,  the  to  be  in 

satisfaction 

— — — of  debts 

id). 
(<?)  A  bequest  at  the  discretion  of  executors  to  charitable  purposes  or  ^  ^ 

other  indefinite  purposes  not  charitable  (such  as  benevolent),  is  void  if  there  selection 
is  no  apportionment  in  the  will  of  the  bequest  (1  Jarman  on  Wills,  214  ;  4  of  charities 
Dav.   Prec,   312,  and  the  cases  there  referred  to),   but   not   a  gift  to  ^^  *^*" 
••  charitable  and  deserving  objects  '*  (^Re  Sutton,  28  Ch.  D.  464).    See,  how-  ®'**°"- 
ever,  as  to  the  power  of  selection  by  trustees  or  executors.  Be  Ovry,  31 
Ch.  D.  118  ;  and  as  to  the  inclusion  of  objects  which  are  not  charitable,  Re 
DougUu,  35  Ch.  D.  472. 

(d)  See  notes  to  Ex  parte  Pye,  2  W.  &  T.  Lead,  Cas.  Eq. ;  Re  FleUlur, 
38  Ch.  D.  373. 
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mojB  wch  may  be  so  owing  by  me  to  him  or  her,  or  to  his  or 

her  wife  or  husbd. 

Ijj**^^        xxxm.  I  BEQUEATH  to  A.,  now  residg  with  [the 

child  (a),     natural,  or,  **  reputed,"  son  of ]  the  sum  of  £ . 

Legacy  in        XXXIV.  I  BEQUEATH  the  sum  of  £ ,  with  intt  at  the 

o£*co5^aat  ^^^  ^^  ^  P^^  cent,  per  annum  from  the  day  of  my  death  to 
in  daagh-    the  trees  or  tree  of  an  indre  of  settlemt  dated,  &c.,  exted  on 

ment*     ^  *^®  marre  of  my  daur  ,  in  satisfon  of  a  covt  entered 

into  by  me  in  such  settlemt  for  paymt  of  such  ppal  sum  and 
intt  to  such  trees  or  tree. 

Legacy  on       XXXV.  I  BEQUEATH  the  sum  of  £ to  the  psous  or  pson 

daiighter*a  ^^^^  shall  at  my  dece  be  the  trees  or  tree  of  an  indre  of 
settlement,  settlemt  dated,  &c.,  and  expd  to  be  made,  &c.,  made  on  the 

maiTe  of  my  daur  ,  to  be  held  upon  the  trusts,  and 

subjt  to  the  powers  and  provons  by  and  in  such  settlemt 
decld  and  contd  concerng  the  moys  to  arise  from  a  sale 

under  the  trusts  thrin  contd  of  the  sum  of  £ £2  15s. 

per  cent.  Consolidated  Stock,  or  as  the  case  may  be,  thby 
settled,  07',  "  concerng  the  ppty  thby  settled  or  agrd  to  be 
settled  by  or  on  the  pt  of  my  sd  daur,"  or,  "concerng  the 
after-acquired  ppty  of  my  sd  daur  thby  agrd  to  be  settled," 
or  such  of  the  same  trusts,  powers,  and  provons  as  may  be 
then  subsistg,  and  so  that  such  trusts,  powers,  and  provons 

shall  take  effect  in  relon  to  the  sd  sum  of  £ in  the  same 

mner  in  all  respts,  as  far  as  the  case  will  admit,  as  if  such 
sum  had  formed  pt  of  the  moys  to  arise  from  such  sale,  or^ 
"  of  the  ppty  origUy  settled  or  agrd  to  be  settled  by  or  on 
the  pt  of  my  sd  daur,"  or,  "  of  such  after-acquired  ppty  of 
my  sd  daur,"  [save  and  except,  &c.,  insert  any  modificons  in 

the  trast8\. 

legacy,  to        xxxvL  I   BEQUEATH   the  sum  of  £ to  ,  upon 

^  succeed -condon  that  if  he  shall  (ft)  succeed  to  the  earldom  of , 

ing  to  a 

title.  „____ 

{a)  All  that  ia  necessary  in  this  case  is,  that  the  legatee  shonld  be 
sufficiently  identified  ;  see  2  Jarman  on  Wills,  ch.  xxxi. 
Conditions      (&)  Other  fonns  of  conditions  are,  ''if  he  shall  become  a  field 

« to  lega-  ^gj^gj,  jjj  Yiev  Majesty's  army  " :  "  if  he  shall  be  instituted 

vies. 
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or,  "  to  the  baronetcy  now  vested  in ,"  he  shall  repay 

the  same  to  my  exs,  to  the  intent  that  the  same  shall  fall 
into  my  residuary  este. 

xxxYii.  I  DECLARE  that  all  the  pecuniary  legacies  hinbfe  Geneial 
bequed  shall  be  free  from  duty,  wch  (whether  psntly,  or^jj^^jj^. 
psumptively,  or  prospectively  payable)  shall  be  pd  out  of «« "e  to 
my  genl  psonal  este,  {or  if  the  legacies  are  given  out  of  a  du^  (c). 
parlarfund,  "out  of  the  sd,"/ttn^. 

xxxvin.  I  DIRECT  that  the  legacies  hinbfe  bequed  to  the  Direction 
sd  A.  and  B.  shall  be  pd  within  three  cah*  months  after  my  i^^i^ 
dece.  "*  ^*"^ 

XXXIX.  I  DECLARE  that  the  legacy  of  £ hinbfe  bequed  jwi^^-.. 

to  the  sd  shall  be  payable  in  priority  to  any  other  tion  u  to 

pecimiary  legacy  bequed  by  this  my  will  [or  any  codl  hto].    f^^2. 

XL.  I  DIRECT   that   the   sevl   pecuniary  legacies    hinbfe  The  same, 
bequed  to  the  sd,  &c.,  shall  have  priority  in  the  order  in  ^^^^^ 
wch  the  same  are  hinbfe  bequed,  but  so  that  legacies  given 
to  a  class  shall  have  no  priority  as  between  the  members  of 
such  class. 

XLI.   PrOVD    always,  and    I    DECLARE    that  if  the  moys  to  Diieetion 

arise  from  the  sale  and  conversion  hb\'  directed  or  orwise  *'»»*^rt»in 
formg  pt  of  my  este  shall  not  be  sufft  to  pay  my  funl  and  shall  abate 
testy  expses  and  debts,  and  all  the  legacies  hby  bequed,  then  ^^^^1 

the  legacies  of  £ and  £ hby  given  to  the  sd  

and shall  abate  proportionately. 

XLn.  And  I  declare  that  until  the  sd  legacy  of  £ Direciion 

hinbfe  bequed  in  trust  for  the  sd and  his  chn,  or,  **  the  ^^i^^Jf 

respiye  legacies  hinbfe  bequed,"  shall  be  pd  or  raised  and  interest 
set  apart  or  appropriated,  intt  thron  [resply]  at  the  rate  of  °^y  ^ 
4  per  cent,  per  annum  to  be  computed  from  [the  expiron  of  le«^i««i 

"        " raised. 

to  an  ecclesiastical  benefice,  the  net  annual  value  of  wch 

shall  exceed  the  sum  of  £ " :  "  if  he  shall  not  before  or 

within yrs  from  my  dece  take  the  degree  of  Bachelor 

of  Arts  at  the  University  of ."     See  also  p.  462. 

(<?)  See  p.  706,  note.  As  to  duty  presumptively  or  proepectively  payable,  j^  ^  ^q^_ 
see  the  Customs,  &c..  Act,  1880  (43  Vict.  c.  14),  s.  11,  and  the  Customs,  &c.,  on  legaoiee. 
Act,  1881  (44  Vict.  c.  12),  s.  43. 
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one  yr  after]  my  dece  shall  be  pd  out  of  my  residuary  este 

and  shall  be  applicable  as  income  of  the  sd  legacy  [respive 

legacies]. 

^®^J^        XLiii.  Provd  always,  and  I  hby  declare  that  it  shall  not 

raising  of    be  incumbent  on  my  exs  or  trees  to  raise  any  legacy  hinbfe 

l^ies.     bequed  in  trust  until  the  capital  of  such  legacy  or  some  pt 

thof  shall  become  payable,  or^  '*  until  the  same   in   the 

judgmt  of  my  exs  or  trees  can  conveniently  and  with  a  due 

regard  to  the  intts  of  all  pties  concerned  be  raised/'  but 

until  the  raisg  thof  intt  thron  resply,  &c.,  as  in  last  form. 

Gift^o^  XLiv.  I   BEQUEATH    the    followg   legacies    chged    exclu- 

charged      sively  (a)  upon,  and  raisable  and  payable  out  of  the  hereds 

real^wtate.  Situate,  &c.,  hinafter  devised  to  (that  is  to  say),  the 

sum  of  £ to ,  &c. 

le^kcfu^on      ^^^-  -"•  ^^^  CHGE  all  the  legacies  hinbfe  bequed  on  my 

rwii  etiute,  real  este,  [situate,  &c.,  hinafter  devised  to J  in  case  of 

tions  for  "  ^^^^  deficiency  of  my  psonal  este  (6),  with  power  for  my  exs, 
nising  qj.^  <<  trees,"  to  raise  the  amt  of  such  deficiency,  togr  with 
the  costs  of  raisg  the  same,  by  sale  or  mtge  of  such  real 
este,  or  any  pt  or  pts  thof,  and  so  that  any  such  mtge  may 
be  in  fee  simple,  or  for  any  term  of  yrs,  and  with  or  witht  a 
power  of  sale,  and  to  exte  and  do  such  assurces  and  things 
as  may  be  necy  or  pper  for  effectuatg  any  such  sale  or  mtge : 
and  I  declare  that  no  pchaser  or  rotgee  shall  be  bound  to 
ascertain  whether  such  deficiency  of  my  psonal  este  exists, 
or  whether  more  moy  than  is  required  is  raised,  or  to  see  to 
the  applicon  of  the  moy  raised,  and  that  the  declon  in  writg 
of  my  exs,  or,  "  trees,"  that  no  further  sum  can  be  required 
to  be  raised  under  the  psnt  power  shall  be  conclusive  in 
favour  of  any  pchaser,  mtgee,  lessee,  or  other  pson  acquirg 
any  intt  in  the  sd  real  este,  or  any  pt  thof. 


(a)  Such  an  exclusive  charge,  or  a  power  of  appropriation  vested  in  the 
executors  or  trustees,  is  sometimes  desirable  to  exclude  the  l^^tee  from  a 
right  to  general  administration  by  the  Court.  As  to  the  dntj  in  such  a  case, 
see  p.  705,  note. 

(Jf)  As  to  the  effect  of  this  as  regards  duty,  see  ii^ra,  p.  739,  note  (by. 
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I.  1  BEQUEATH  to  A.  of,  &c.,  during  his  life,  an  anny  of  ]^"J?®' 

•6 [free  of  duty(c)],  commeucg  from   my  death,  and 

to  be  payable  half-yrly,  or,  "  quarterly,"  on  the day  of 

,  &c.,  or,  *'  on  the  usual  quarter  days,"  the  first  paymt 

or  an  apportioned  pt  (d)  thof  from  my  dece  to  be  made  on 
such  of  tlie  sd  days  as  shall  happen  next  after  my  death, 
[or,  to  be  payable  half-yrly,  or,  "  quarterly  '*  (e),  or,  "weekly," 
and  the  first  paymt  thof  to  be  made  at  the  expiron  of  six,  or, 
"three,"  calr  months  from,  or,  if  weekly,  "  as  soon  as  may 
be  after,"  my  death]. 

ir.  I  BEQUEATH  the  foUowg  annies,  that  is  to  say,  to  A.  of,  ^J^^ 

&c.,  an  anny  of  £ during  his  life,  to  B.  of,  &c.,  an  anny 

of  £ during  his  life,  &c. ;  and  I  declare  that  such  respive 

anns  shall  [be  free  of  duty,  and  shall]  commce  from  my 
dece,  and  be  payable,  <fec.,  as  inform  i. 

ni.  I  BEQUEATH  to  A.,  the  wife  of  B.  of,  &c.,  during  her  To  ▼omaa 

life,  an  anny  of  £ [free  of  duty]  for  her  septe  use  uaewithoat 

witht  power  of  anticipon,  to  commce  from  my  death,  &c.,  as  ^^}^C 
inform  i. 


(/f)  As  to  duly,  see  p.  705,  note  (J).     The  words  "  and   all   other  A'  *®  ^T* 
dedons,"  are  sometimes  added,  but  this  is  unnecessary  (see  4  Dav.  Prec.,  f^  of*de- 
p.  77,  note),  except  in  the  case]  of  a  rent-charge  on  real  estate  to  exonerate  daetions. 
it  from  its  proportion  of  land  tax  (see  4  Dav.  Free,  p.  402,  note).     If  the 
object  is  to  give  an  annuity  free  from  income  tax,  such  words  would  be 
nugatory  ;  and  this  can  only  be  done   by  giving  an  annuity  of  such  a 
fluctuating  amount  as    after  deducting  the  tax  will  leave  the  amount 
intended  for  the  annuitant ;  see  4  Dav.  Prec.  p.  409,  note  ;  and  as  to  what 
words  are  sufficient  for  this  purpose,  see  Peareth  v.  Marriott^  22  Ch.  D. 
182  ;  Oleadow  ▼.  Leetham,  ib,j  269. 

(d^  The  provision  for  apportionment  is  unnecessary ;  see  the  Apportion- 
ment Act,  1870,  33  &  84  Vict.  c.  35. 

(/?)  As  the  dividends  on  the  new  2J  per  cent,  stock  are  payable  quarterly, 
annuities  may  usually  conveniently  be  made  so  payable. 

(/)  As  to  gifts  to  married  women  and  the  effect  of  the  Married  Women's 
Prorerty  Act,  1882,  see  p.  452,  note,  p.  706,  note. 
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General  ^y^  J  DECLARE  that  all  annies  hinbfe  beqtied  to  females  shall 

deeUniion  .  .  ,  ^ 

thai  annoi-  during  covcrture  be  for  their  respive  septe  use  witht  power 

fZ^„      ofanticipon. 

•hall  be  for     v.  I  BEQUEATH  to  my  wife  A.  during  her  life  [widowhood] 

JJU^'Jc,      an  anny  of  £ to  commce  from  my  death,  and  to  be  pay- 

(«)•  able,  «feo.,  as  in  form  i.,  [and  so  that  in  the  event  of  her 

umaitT  to  "^^"^y^^S  again  the  same  shall  be  for  her  septe  use  witht 
wife  for  life  power  of  anticipon]. 

hood.     '       VI.  I  BEQUEATH  to  my  wife  A.  an  anny  of  £ during 

The  same  her  widowhood  commencg  from  my  death,  and  in  the  event 
on^BMond  ^^  ^^^  manning  again  then  during  the  remr  of  her  life  a 
marriage,    reduced  annv  of  £ for  her  septe  use  witht  power  of 

anticipon.  such  respive  annies  to  be  payable  half-yrly,  or, 

**  quarterly." 
Bequest  of      TH.  I  BEQUEATH  to  A.  of,  &c.,  and  B.  of,  &G.,  and  the 

two*per-*^  survor  of  them,  an  anny  of  £ during  their  jt  lives,  and 

sons  during  the  life  of  the  survor  [free  from  dutj'],  commencg  from  my 

their  joint    j      .,      •  .      /. 

lireeand     death,  &c.,  OS  inform  I. 

life  of  BUT-      yuj^  J  BEQUEATH  to  A.  of,  &c.,  if  she  shall  be  a  spinster 

Annuity      **  ^^  death,  an  anny  of  £ to  commce  from  my  death 

during        and  to  be  payable  so  long  as  she  shall  remain  a  spinster  by 
hood  (c).     equal  half-yrly  paymts,  the  first  of  such  paymts  to  be  made 

at  the  expiron  of  six  calr  months  from  my  death  if  the  sd 

A.  shall  be  then  living  and  a  spinster. 
Proviso  for  IX.  Provd  ALWAYS  and  I  declare  that  if  the  sd  A., 
annuity  on  C'ftnuita7it,  shall  at  the  time  of  my  death  be,  or  afterwards 
alienation,  become,  bkpt,  or  shall  assign,  or  chge,  or  affect  to  assign  or 
wb«re  it\a  <^^S^  ^is  sd  anny  or  any  pt  thof,  or  if  any  other  event  shall 
to  be  after-  happen  in  my  lifetime  or  after  my  death,  whby,  if  such  anny 
applied  at  belonged  to  him  absolutely,  he  wd  be  deprived  of  the  psonal 

tn^  «»j°y°>*  °^  *^«  ^^^  °'  *^y  p*  ^''^'  ^^"^  «'^<'^  »°°y  ^haii 


(a)  See  last  note. 

(6)  Compare  the  form  of  bond  for  payment  of  annuity  to  husband  and 
wife  jointly,  &c.,  Vol.  I.,  p.  227,  and  note  thereto,  p.  228. 

(<?)  That  this  is  not  open  to  objection  as  being  in  restraint  of  marriage, 
gee  Heath  v.  LewiSf  3  De  G.  M.  &  G.  934  ;  2  White  &  T.,  L.  C.  Eq.  190-2, 
200. 
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cease  as  if  he  were  dead,  [or,  shall  cease  to  be  pa^-able  to  ^  t^« 
him,  and  shall  thenceforth  during  the  remr  of  his  Kfe  be  the  annai- 
payable  to  my  trees  in  trust,  that  my  trees  shall  thrafter,  ^*|^ii- 
during  such  period  or  periods  either  continuous  or  discon- 
tinuous, as  they  shall  in  their  absolute  discron  think  fit,  pay 
all  or  any  pt  of  such  anny,  or  apply  the  same  for  the  maintce 
and  psonal  support  or  benefit  of  the  sd  A.  and  his  wife,  if 
any,  and  chn.  or  child  and  more  remote  issue  for  the  time 
being  in  existce,  whether  minors  or  adults,  or  any  of  such 
psons  to  the  exclusion  of  the  others  or  other  of  them  ;  and 
so  much  of  the  sd  anny  as  shall  not  be  applied  or  disposed 
of  by  my  trees  under  the  discronary  trust  or  power  lastly 
hinbfe  contd,  shall  sink  into  and  be  applied  as  pt  of  the 
income  of  my  residuary  este,  or,  "  the  trust  premes  out  of 
wch  the  sd  anny  is  payable  "]. 

X.  Bequest  of  anny  to  A.  for  septe  use  tvitht  anticipon  ajf  in  Th«sam« 
form  III.     Provd  alw^ays  that  in  case  at  any  time  by  reason  of  a  woman, 
of  bkptcy  or  any  other  event,  and  whether  by  her  ownvolun-  Short  form, 
tary  act  or  orwise,  and  whether  during  coverture  or  not  (d) 

the  sd  anny  or  any  pt  thof  wd,  if  belonging  absolutely  to  the 
sd  A.,  be  aliened  or  incumbered,  or  she  wd  be  deprived  of 
the.  psonal  enjoymt  thof  or  of  any  pt  thof,  the  sd  anny  shall 
thrupon  absolutely  cease  to  be  payable  to  her  and  shall 
thenceforth,  &c.,  as  in  last  form,  mutatis  mutandis. 

XI.  Provd  always,  and  I  declare  that  if  any  of  them,  the  Gfeneral 
sd,  annuitants,  [or,  the  respive  psons  to  whom  annies  are  J^Tof*^' 
hinbfe  bequed],  shall  at  the  time  of  my  death  be,  or  after-  an^^oi^ie* 

.  on  aliena- 

wards  become,  bkpt,  or  shall  assign  or  chge,  or  affect  to  tion. 
assign  or  chge  his  or  her  respive  anny,  or  if  any  other  event  Jfon  J^^' 

form  IX. 
(<i)  Formerly  the  restraint  on  anticipation  was  a  complete  protection  As  to  re- 
daring  coverture,  and  a  provision  creating  a  protected  life  interest  (as  in  straining 
the  case  of  a  man)  was  only  wanted  daring  discoverture,  and  was  seldom  alienation 
necessary  at  all ;  but  now  where  a  woman  trading  separately  from  her  ^^  ^^  °^ 
husband  becomes  bankrupt  the  ordinary  restraint  is  inoperative  against  the  ™*"^® 
trustee  in  bankruptcy ;  Re  AriMtrong^  21  Q.  B.  D.  164  ;  and  the  clause  in 
the  text  is  therefore  extended  so  as  to  provide  against  this.    See  also  the 
provision  in  the  Trustee  Act,  1888,  s.  6,  enabling  the  Court  to  impound  the 
income  of  a  married  woman  who  has  instigated  a  breach  of  trust  notwith- 
standing the  restraint. 
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shall  happen  in  my  lifetime  or  after  my  death  whby,  if  such 
anny  belonged  to  him  or  her  absolately,  he  or  she  wd  be 
deprived  of  the  psonal  enjoymt  thof,  then  such  anny  shall 
cease  as  if  he  or  she  were  dead,  [pr,  shall  cease  to  be  pa}'- 
able  to  him  or  her,  and  shall  thenceforth  during  the  remr  of 
his  or  her  life  be  payable  to  my  trees  in  trust  that  my  trees 
shall  thrafter  during  such  period  or  periods  either  continu- 
ous or  discontinuous,  as  they  shall  in  their  absolute  discron 
think  fit,  pay  all  or  any  pt  of  such  anny,  or  apply  the  same 
for  the  maintce  and  psonal  support  or  benefit  of  the  annuitant 
who  shall  have  incurred  such  forfeiture,  and  his  or  her  wife 
or  husbd,  if  any,  &c.,  continue  as  inform  ix.]. 
Pownrto  xu.  I  HBY  authorize  my  trees,  if  in  their  uncontrolled 
^^^^^  discron  they  shall  think  fit,  to  raise  out  of  the  income  of  my 
Bums  for     residuary  este  in  every  3'r,  commencg  from  my  death,  during 

ft  spend-     the  life  of  of,  &c.,  or  during  any  shorter  period  or 

thrift         periods,  either  continuous  or   discontinuous,  any  sum  or 

sums  of  moy  not  exceedg  in  the  whole  £ in  anj'  one  yr 

[free  of  duty]  and  to  pay  the  same  by  quarterly,  monthly,  or 

weekly  paymts  to  the  sd or  to  apply  the  same  for  his 

maintce,  support,  or  benefit,  at  the  absolute  discron  of  my 
trees,  unless  and  until  he  shall  become  bkpt,  or  any  other 
event  shall  happen,  whby  if  the  same  belonged  absolutely  to 
him  he  wd  be  deprived  of  the  psonal  enjoymt  thof,  and  in 
case  of  his  bkptcy  or  the  happening  of  any  such  other  event 
my  trees  shall  thenceforth,  in  their  uncontrolled  discron, 
pay  or  apply  every  sum  so  raised  to  or  for  the  benefit  of  the 

sd and  his  wife  and  child  or  chn,  and  remoter  issue, 

for  the  time  being,  if  any,  and  whether  minors  or  adults,  or 
any  of  such  psons,  to  the  exclusion  of  the  others  or  other 
of  them,  as  my  trees  shall  think  fit ;  [And  I  declare  that  if 
any  action  or  pcdg  shall  be  instituted  for  the  ppose  of  ad- 
ministering my  este  or  executg  the  trusts  of  my  will  the  power 
lastly  hinbfe  contd  shall  be  exercisable  by  my  trees  witht 
being  subjt  to  the  control  of  the  Court  (a)], 

(a)  See  as  to  this  Brophy  v.  Bellamy,  8  Ch.  798  ;  Darnj  v.  Ward,  7  Cb. 
D.  754. 
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xm.  I  BEQUEATH  to  my  trees  durg  the  life  of  A.  an  anny  Bequeat  of 

of  £ commencg  from  my  death  and  to  he  increased  to  to  increase 

£ per  annum  from  and  after  the  death  of  B.  shd  he  ^  certain 


event — m 

predece  the  sd  A.,  or  as  the  case  may  be,  such  anny  to  be  trust  for 
free  of  duty  and  to  be  payable  to  my  trees  by  equal  quarterly  Jhrift. 
paymts,  and  to  be  apportionable  (if  need  be)  in  the  event  of 
the  death  of  the  sd  B.  or  the  sd  A.  during  the  currency  of 
any  quarter ;  Upon  trust  that  my  trees  shall  from  time  to 
time  during  the  life  of  the  sd  A.  or  during  any  shorter 
period  or  periods  either  continuous  or  discontinuous,  pay  or 
apply  the  whole  or  such  pt  as  they  in  their  absolute  and  un- 
controllable discron  shall  think  fit  of  the  sd  anny  of  £ 

or  £ (as    the   case  may  be)  by  quarterly,  monthly, 

weekly,  or  other  periodical  paj'mts  unto  or  for  the  maintce 
or  psonal  benefit  of  the  sd  A.  or  his  wife  or  issue  (if  any) 
for  the  time  being  or  any  of  such  psons  to  the  exclusion  of 
the  others  or  other  of  them  in  such  mner  in  all  respts  as  my 
trees  may  in  the  like  absolute  discron  think  pper,  and  so 
that  they  shall  have  full  power  at  any  time  or  from  time  to 
time  entirely  to  withhd  and  cease  the  pa3ant  or  applon  of 
the  sd  anny  to  or  for  the  benefit  of  the  sd  A.  or  his  wife  or 
issue  as  afsd ;  And  I  declare  that  so  much  of  the  sd  anny 
as  from  time  to  time  shall  not  be  applied  or  disposed  of  by 
my  sd  trees  under  the  discronary  trust  or  power  lastly  hinbfe 
contd  shall  sink  into  and  be  held  and  applied  as  pt  of  the 
income  of  my  residuary  este  [add  declon  at  end  of  last 
form}. 
XIV.  And  shall  after  the  death  of  my  sd  wife,  out  of  the  Trust  to 

income  of  the  sd  trust  premes  pay  an  anny  of  £ to  Sm  out  of 

during  his  life,  and  an  anny  of  £ to  during 2^^"^f » 

her  life,  such  respive  annies  to  commce  from  the  death  of  my  death. 
sd  wife,  and  to  be  payable  half-yrly,  or,  **  quarterly,"  and 
the  first  paymt  thof  to  be  made  at  the  expiron  of  six,  or, 
"  three,"  calr  months  from  her  death  [/or  a  female  add,  and 

so  that  the  anny  of  the  sd shall  be  for  her  septe  use 

witht  power  of  anticipon,  and  if  the  annies  are  to  be  inalien' 
able  in  all  cases  add  form  xi.,  mutatis  mutandis}. 

K.E. — VOL.  II.  8   A 
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Power  or  XV.  I  AUTHORIZE,  OT,  **  direct,'*  ID}' trees  in  case  at  any 
to  appro-  ^^^^  ^^^^  ^  ^^^  ^  ^^  du6  admon  or  distiibon  of  my  este 
pmto  fond  it  shall  be  deemed  convenient  so  to  do,  to  appropriate  and 

to  answer  »  *  *      •. 

annttitiea.  retain  a  sufft  pt  of  my  este  for  answerg  by  the  annual  income 
thof  the  sevl  annies  hiubfe  bequed,  or  such  of  them  as  shall 
for  the  time  being  be  payable,  but  witht  prejudice  to  the 
powers  of  sale  and  investmt  and  transposg  investmts  hinafter 
contd,  and  I  declare  that  in  case  the  annual  income  of  the 
appropriated  fund  shall  at  the  time  of  approprion  be  sufft  to 
satisfy  the  sd  annies,  such  approprion  shall  be  a  complete 
satisfon  of  the  trust  to  provide  for  such  annies,  and  that  in 
case  the  income  of  the  appropriated  fund  shall  at  any  time 
and  from  any  cause  whatever  prove  insufft  for  paymt  of  the 
sd  annies  in  full  resort  may  be  had  to  the  capital  thof  resply 
from  time  to  time  to  make  good  such  deficiency,  and  the 
surplus  (if  any)  of  the  sd  fund  from  time  to  time  remaining 
after  paymt  of  the  sd  annies  shall  be  applicable  as  income  of 
my  residuary  este ;  And  I  declare  that  as  and  when  any  of 
the  sd  annies  shall  cease,  a  correspondg  pt  of  the  appropriated 
fund  shall  sink  into  my  residuary  este,  or,  ''  shall  revert  to 
and  become  subjt  to  the  trusts  hby  decld  concemg  the  sd 
trust  premes  out  of  wch  the  same  shall  have  been  appropri- 
ated as  afsd." 
Power  to  ^vi.  I  AUTHORIZE  my  trees  at  any  time  or  times,  if  and 
purchaao     when  they  shall   consider   it  convenient   for   the    admon, 

annuities.         .  "^ 

wmdg-up,  or  distribon  of  my  este,  or  for  any  other  reason, 
to  pchase  annies  in  the  names  of  the  sevl  annuitants,  or  (if 
the  case  shall  so  require)  in  the  names  of  my  trees,  from 
Governmt  or  any  public  Co  [or  any  private  pson  or  psons, 
but  so  that  any  anny  so  pchased  from  a  private  pson  or 
psons  shall  be  seed  on  real  or  leasehd  este],  for  the  ppose 
of  answerg  or  satisfying  the  respive  annies  hiubfe  bequed,  or 
any  of  them ;  And  I  declare  that  any  anny  so  pchased  in 
the  names  of  my  trees  shall  be  pd  or  applied  by  them  to  the 
pson  or  psons  for  the  pposes  and  in  the  mner  to  and  for  and 
in  wch  the  anny  in  respt  of  wch  the  same  was  pchased  is 
hinbfe  directed  to  be  pd  or  applied. 
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xvn.  I  DIRECT  my  trees  to  pchase  in  their  names  from  Direction 

Govemmt  or  any  public  Co  an  anny  of  £ [free  ofanannnity. 

duty]  for  the  life  of,  annuitant,  to  commce  from  my  death,  Variation 
and  to  be  payable  half-yrly  [quarterly],  and  to  pay  the  same  ^  ^V  " 
when  pchased,  and  in  the  meantime  in  lieu  thof  to  pay  a  alienable 
like  anny  out  of  the  income  of  my  residuary  este,  to  the  sd, 
annuitant,  [but  so  that  he  shall  not  be  allowed  to  have  the 
value  of  such  anny  in  lieu  thof,  and  so  that  in  case  of  his 
becomg  bkpt,  or  alienatg,  or  chging  the  sd  anny,  or  affectg 
so  to  do,  or  the  happening  of  any  other  event  whby  if  the  sd 
anny  belonged  absolutely  to  him  he  wd  be  deprived  of  the 
psonal  enjoymt  thof,  the  sd  anny,  whether  the  same  shall 
have  been  pchased  or  not,  shall  cease  to  be  payable  to  him, 
and  shall  sink  into  and  form  pt  of  the  income  of  my  residuary 
este.] 

xvm.  I  BEQUEATH  to  A.  of,  &c.,  during  his  life  an  anny  or  Bequest  of 

rent-chge  of  £ [free  of  duty  and  all  other  dedons  (6)],  *J^^ 

commencg  from  my  death,  and  to  be  payable,  &c.,  as  in  on  real  or 
form  I.,  and  [togr  with  the  duty  thron]  to  be  chged  upon,  property. 
and  issuing  and  payable  out  of  my  freehd,   or,  "leasehd," 
messes,  lands,  &c.,  hinafter  devised  to  D.  of,  &c.,  and  subjt 
and  chged  as  afsd,  I  devise,  &c. 

XIX.  And  I  declare  that  the  sd  annies  hinbfe  bequed  to  the  Chaige 
sd  A.,  B.,  and  C.  [and  the  duty  on  such  of  them  as  are  annuities 
bequed  free  of  duty],  shall  be  chged  upon,  and  issuing  and  ^^  ^^I 
payable  out  of  all  my  real  and  leasehd  estes  [or,  the  freehd,  property, 
copyhd,  and  leasehd  messes,  lands,  and  hereds,  situate,  &c.,  JJ^^^rs  of 
hinafter  devised  and  bequed  to  D.  of,  &c.],  [and  shall  be  distress 


(a)  A  direction  that  the  annuitant  is  not  to  have  the  value  of  the  annuity 
is  void  QStokes  v.  Chtfeky  28  Beav.  620)  unless  there  is  a  gift  over  QPower  v. 
Hayne^  8  Eq.  262)  or  proviso  for  cesser  (^Hatton  v.  May^  3  Ch.  D.  148)  on 
alienation,  but  such  a  proviso  is  repugnant  and  void  if  the  annuity  is  to  be 
purchased  in  the  name  of  the  annuitant  himself  (^Hunt  Faulston  v.  Furber, 
3  Ch.  D.  285).  A  direction  to  accumulate  surplus  income,  after  providing 
for  an  annuity,  is  void  as  against  a  residaary  legatee  absolutely  entitled  ; 
this  is  not  so,  however,  where  the  residuary  legatees  are  married  women 
restrained  from  anticipation  (i&?  Spencer^  30  Ch.  D.  183). 

(V)  See  p.  705,  note,  and  p.  717,  note. 
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And  entry 


Power  to 
continae 
allowances 
paid  bj 
testator. 


exclusively  so  chged  in  exoneron  of  my  genl  este,  or^  "  in 
aid  of  my  genl  psonal  este,  wch  shall  be  the  primary  fund 
for  the  paymt  thof  "] ;  [and  I  empower  the  sd  A.,  B.,  and 
C,  resply,  [and  their  respive  assns  (&)],  to  recover  paymt  of 
the  sd  respive  annies  [and  the  duty  on  such  of  them  as  are 
bequed  free  of  duty]  and  all  expses  incident  to  such  recoyeiy 
by  distress  and  entry  upon,  and  rect  of  the  rents  and  profits 
of  the  hereds  so  chged  thwith  as  afsd,  or  any  pt  thof, 
when  in  arrear  for  twenty-one  days],  and  subjt  to  tlie 
paymt  of  the  sd  respive  annies  [and  duty]  so  chged  as 
afsd,  and  to  all  powers  and  remedies  for  the  recovery  thof, 

I  DEVISE,  Ac. 

XX.  Provd  always  and  T  authorize  my  trees  in  their  un- 
controlled diseron  to  continue  any  annies  or  charitable  or 
other  alio  wees,  donons,  or  subscriptions  wch  I  shall  have 
pd  in  my  lifetime,  or  any  pt  thof,  during  such  time  or  times 
as  they  may  think  fit. 


Specific 
devise  of 
freeholds 
or  copy- 
holds in 
fee. 


SPECIFIC    DEVISES  (c). 

I.  I  DEVISE  to  A.,  of,  &c.,  his  hrs  and  assns  (ci),  all  my 
fireehd  [copyhd]  messe,  or  tenemt,  with  the  outbldgs  and 
lands  belonging  to,  or  held  with  the  same,  situate,  &c.  [and 


(d)  For  a  full  form  of  powers  of  distress  and  entry,  see  p.  584.  These 
powers  may  be  omitted  altogether,  as  they  arc  given  by  the  Coqt.  Act,  1S81, 
s.  44  ;  see  p.  581. 

(6)  The  words  bracketed  will,  of  course,  be  omitted  if  the  annuities  arf 
to  be  inalienable. 

(e)  For  devides  in  tail,  see  Devises  in  Strict  Settlement. 

(^)  As  an  estate  in  fee  simple  may  now  by  the  Conv.  Act,  1881,  s.  51,  be 
limited  in  a  deed  by  those  words,  without  the  word  ^'  heirs,"  in  the  same 
manner  as  in  a  will,  it  would  be  better,  if  that  form  of  limitation  (which, 
howeyer,  has  no  advantage  in  brevity)  should  come  into  general  use  in 
deeds,  to  use  it  in  wills  also. 
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commonly  known  as  ],  now  in  the  occupon  of 


with  the  appurts  thof  [where  the  testor  has  other  adjoining 
ppty,  8ay^  '^  with  the  rights,  easemts,  and  appurts  thto 
belonging  or  reputed  to  belong  or  thwith  held  or  en- 
joyed  "  (e)]  (/). 

n.  I   DEVISE  and  bequeath   all  and  every   my  freehd,  Specific 
copyhdy  and  leasehd  messes,  lands,  tenemts,  and  hereds,  beqaesTof 
situate  and  being  in  the  sevl  parishes  of,  «fcc.,  or  elsewhere,  J^^  "^ 
in  the  counties  of,  &c.,  or,  ''in  the  sevl  parishes  and  places  eBUtesin 
foUowg  (that  is  to  say),  &c.,"  Unto  A.  of,  &c.,  his  hrs,  exs,  ^J^J^ 
ads,  and  assns,  accdg  to  the  tenure  thof  resply.  Ac. 

ITL  I  DEVISE  all,  &c.,  peels,  with  the  appurts  thof,  unto  DeTue  of 
and  to  the  use  of  A.  [the  wife  of  B.],  of,  &c.,  her  hrs  and  ^^^"^^^ 
assns,  for  her  septe  use,  but  so  that  during  [her  psnt  or  any  holds  to  a 
future]  coverture  she  shall  not  have  power  to  dispose  of  or  he™^^!^"^ 
chge  the  sd  hereds  and  premes,  or  the  future  rents  and  ^^  ^^^e 
profits  thof  by  way  of  anticipon.  straint  on 

IV.  I  DEVISE  all,  4&C.,  peels,  To  the  use  of  all  or  any  my  J?''*^*^" 
chn  or  child  who  shall  be  living  at  my  dece,  [the  chn  or  Deyise  to 

child  of  the deced,  who  shall  be  living  at  my  dece,  or  children  of 

bom  afterwards],  their,  his,  or  her  respive  hrs  and  assns,  if  another 
more  than  one  in  equal  shares  as  tenants  in  common,  and  if  <l«»*»d 

^  .  person  as 

and  so  often  as  any  such  child  shall,  being  a  son,  die  under  tenaots  in 
the  age  of  twenty-one  yrs,  or,  being  a  daur,  die  under  that  ^^^  *" 
age  and  witht  havg  been  married,  then  as  well  as  to  the  crow  limi- 
origl  share  of  the  child  so  dying,  as  to  any  share  or  shares  on  deauT*"^ 
wch  shall  have  accrued  to  him  or  her  by  virtue  of  this  psnt  ^^Jif^* 
limon.  To  the  use  of  the  others  or  other  of  such  chn  as 
afsd,  their  his  or  her  respive  hrs  and  assns,  if  more  than 


(<?)  See  above,  p.  694,  note. 

(/)  If  BO  Intended  add  bequest  of  rents  as  at  p.  731,  form  XXIII. 

(^)  As  to  gifts  to  married  women  under  the  Married  Women's  Property 
Act,  1882,  see  p.  452,  note  ;  and  as  to  restraining  anticipation,  see  the  Act, 
8.  19.  The  restraint  may  be  effectually  annexed  to  a  devise  in  fee  ;  see 
before  the  Act,  Baggett  v.  Meux,  1  Phil.  627.  Compare  form  XI v.,  p.  708, 
as  to  personalty. 

(K)  This  form  is  not  adapted  to  a  devise  to  the  children  of  another  living 
person  who  takes  no  life  estate.    See  below,  Tkusts  fob  Childben. 
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one  in  equal  shares  as  tenants  in  common :  And  in  casb 
tliere  shall  be  no  such  child  as  afsd,  or  all  such  chn  if  more 
than  one,  or  such  child,  if  only  one,  shall  die  under  the  age 
of  twenty-one  yrs,  and  in  the  case  of  a  daur  or  daurs  witfat 
havg  been  married,  then,  as  to  the  entirety  of  the  sd  premes. 

To  THE  USE  of,  &c. 

Proviso  V.  I^ovD  ALWAYS  and  I  declare  that  in  case  any  child  of 

in\  cImb^  mine  [of  the  sd ]  shall  die  in  my  lifetime  leavg  issue 

^i  ^n  ^•*'"^"  survivg  me,  the  devise  hinbfe  contd  to  my  chn  [the  chn  of 
elude  child  the  sd ^  shall  take  effect  in  the  same  mner  as  if  the 

fore  tcKto-  ^^^^^  ^^  ^y^^S  ^^^  survived  me,  and  died  immedly  after  me, 
tor  icaviog  and  SO  that  the  share  or  shares  of  the  sd  hereds  and  premes 
"*"®  I'O-     devised  to  him  or  her,  or  wch  he  or  she  wd  have  taken  if 

sunivg  me,  shall  devolve  upon  his  or  her  hrs  or  devisees  as 

pt  of  his  or  her  este  accdly. 
Device  with  VI.  I  DEVISE  all,  &c.,  pceU,  To  THE  USE  of  A.,  his  hrs  and 
provision  assns,  in  case  he  shall  survive  me,  or  die  in  my  lifetime 
iai>se  in  leavg  issue  survivg  me,  and  so  that  in  the  latter  case  the  sd 
devisel  hcreds  and  premes  shall  devolve  upon  his  hrs  or  devisees,  as 
leaving  pt  of  his  este,  in  the  same  mner  as  if  he  had  survived  me 
is&uc  [a).    ^^^  ^.^^  immedly  after  me. 

Proviso  VII.  Provd  ALWAYS  and  I  declare  that,  in  case  the  sd 

against       rj^,^y  ^f  them  the  sd , ,  and 1  shall  die  in  my 

lapse  m  '  '  —  ^ 

case  of       lifetime  leavg  issue  living  at  my  death,  the  devise  hinbfe 

iwi^vSg       made  to  him  [or  her]  shall  not  lapse,  but  shall  take  effect  in 

r  issue  (a),    favour  of  his  [or  her]  hrs  or  devisees,  and  the  premes  so 

devised  shall  become  pt  of  his  or  her  este  in  the  same  mner 

as  if  he  [or  she]  had  survived  me  and  died  immedly  after 

me. 

Devise  to  a      viH.  I  DEVISE  all,  &c.,  pcels,  To  THE  USE  of  A.,  his  [her] 

hts^cMldren  ^^  ^^^  assns  ,*  but  in  case  he  [she]  shall  die  in  my  lifetime, 

by  substi-    then  I  devise  the  same  premes,  To  the  use  of  his  [her]  chn 

"  ***"•        or  child,  if  any,  who  shall  be  living  at  my  death,  their  his  or 


(a)  These  clauses  are  intended  to  operate  in  a  similar  manner  to  the 
33rd  section  of  the  Wills  Act.  See  p.  707,  note,  and  below,  Tbubts  foe 
Childbbw. 
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her  respiyc  hrs  and  assns  if  more  than  one  in  equal  shares  as 
tenants  in  common. 

IX.  I  DEVISE  all,  &c.,  peels,  To  the  use  of,  infant,  his  ?«▼"«  *? 
Pier]  hrs  and  assns  ;  but  in  case  the  sd,  infant,  shall  die  in  gift  over 
my  lifetime  [(c)  witht  leavg  issue  who  shall  be  living  at  my  ^i*^*^ 
dece],  or  shdll  survive  me  and  afterwards  die  under  the  age  without 
of  twenty-one  yrs  witht  leavg  issue  living  at  his  [her]  dece,  "*^®  ^  ^* 
then  I  devise  the  same  premes  To  the  use  of ,  his  hrs 

and  assns. 

X.  I  devise  all,  *fec.,  peels,  To  the  use  of  A.  his  hrs  and  Specific 
assns,  and  if  he  die  witht  issue  livg  at  his  death,  To  the  use  fee  with 
of  B.  his  hrs  and  assns.  d^^Z  """^ 

XI.  I  DEVISE  all,  Ac,  peels.  To  the  use  of  my  wife,  C,  any  age 
during  her  life  [widowhood]  (e),  and  from  and  after  her  dece  i^ue^^rf). 
[or  future  marre]  To  the  use  of  my  sons,  D.  and  E.,  their  Devise  to 
hrs  and  assns  for  ever,  as  jt  tenants  [or,  in  equal  shares  as  jj^®^^|j 

tenants  in  common].  Temainder 

XII.  I  DECLABB  that  such  of  my  daurs  as  shall  for  the  ^^^ 
time  being  be  spinsters  shall  be  entled  to  the  psonal  use,  jointly  or 
occupon,  and  enjoymt,  free  from  [rent,]  rates,  and  taxes,  for  j^  .      . 
the  period  of  twelve  months  after  my  death  (in  case  they  hoiue  and 
shall  resply  desire  the  same)  of  my  residce  situate,  &c.,  or  f^'JJ^j 
any  other  dwellg-house  in  wch  I  may  reside  at  my  death,  nnmarried 
togrwith  the  stable,  coach-house,  gardens,  pleasore-groands,  t'll'.l^ 
and  appurts  thto  belonging  or  thwith  held,  and  the  furniture  P«"od. 
and  effects  of  domestic,  stable,  or  garden  use  or  ornamt  wch 


(K)  The  powers  of  management  and  maintenance,  &c.,  daring  the  minority 
would  be  supplied  in  this  case  by  the  Conv.  Act,  1881,  s.  42  ;  see  p.  611, 
note  ;  and  powers  of  leasing  and  sale,  &c.,  by  the  Settled  Land  Act,  1882, 
see  p.  615,  note  (d), 

((?)  The  words  in  brackets  will  be  proper  where  the  legatee  is  a  child  of 
the  testator,  and  it  is  intended  that  the  33i-d  section  of  the  Wills  Act  shall 

apply. 

(<Q  As  to  executory  limitations  of  this  kind,  see  Conv.  Act,  1882,  s.  10  ; 
and  see  Re  Parry  ^  Daggt,  31  Ch.  D.  130,  for  a  case  of  a  gift  over  of 
realty  following  a  devise  in  fee  on  the  death  of  the  devisee  without  lea^'ing 
issue.    As  to  a  similar  gift  of  personalty,  see  Re  Ball,  36  Ch.  D.  508. 

(«)  For  variations  imposing  obligation  on  tenant  for  life  to  keep  in 
repair,  &c.,  see  Bequests  of  Leaseholds,  &c.,  arUe,  pp.  694  et  seq. 
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Deviae  to 
uses  in 
fayoar  of 
illegitimate 
child  so  as 
to  prevent 
escheat  (a). 


Gift  for 
life,  sub- 
ject to  con- 
dition of 
residence 
(6). 


Devise  of 
advowson 

(e). 


As  to  es- 
cheat. 


As  to  con- 
ditions of 
residence. 


at  the  time  of  my  death  shall  be  in  or  about  the  same  or 
appropriated  thto,  they  or  she  keepg  the  same  in  good 
tenantable  repair  and  condon,  and  insured  agst  fire,  but 
witht  liability  for  fair  wear  and  tear:  And  subjt  thto  I 
devise  and  bequeath  the  same  hereds,  effects,  and  premes 
unto  my  son  E.,  his  hrs,  exs,  ads  and  assns  absolutely,  or, 
^*  I  declare  that  the  same  shall  form  pt  of  my  residuary  real 
and  psonal  este,  and  shall  pass  by  the  genl  devise  and 
bequest  hinafter  contd." 

xni.  I  DEVISE,  &c.,  to  such  uses,  upon  such  trusts,  and 
subjt  to  such  powers  and  provons,  as  A.,  of,  &c.,  shall  by 
any  deed  or  deeds  revocable  or  irrevocable  or  by  will  or  codl 
appt ;  and  in  default  of,  and  subjt  to  any  such  apptmt.  To 
THE  USE  of  the  sd  A.  in  tail,  with  remr  To  the  use  of  my 
own  right  hrs. 

xrv.  I  devise  my  mansion-house  of at  ,  with 

the  outbldgs,  gardens,  grounds,  and  lands  occupied  by  me 
thwith,  to  A.,  of,  &c.,  during  such  pt  of  his  life  as  he  shall 
make  the  same  his  ppal  residce ;  And  from  and  after  his 
death,  or  ceasg  to  make  the  sd  premes  his  ppal  residce, 
I  devise  the  same,  &c. 

XV.  I  DEVISE  my  advowson  of to,  trees,  their  hrs  and 

assns,  Upon  trust,  if  and  so  often  as  a  vacancy  in  the  sd 
living  shall  occur  before  the  sd  advowson  shall  be  sold  under 

(a)  If  the  property  were  limited  to  the  devisee  in  fee,  and  he  were  to  die 
without  issue,  and  withont  having  disposed  of  it  inter  vivos  or  bj  will,  it 
would  escheat  whether  his  interest  is  legal  or  equitable,  and  whether  the 
property  is  corporeal  or  incorporeal  (47  k  48  Vict.  c.  71,  s.  4).  The  object 
would  of  course  be  defeated  if  the  devisee  were  to  appoint  to  himself  in  fee. 
As  to  escheat  in  the  case  of  enfranchised  copyholds,  see  Copyhold  Act,  1887, 
8.  4. 

(})  A  condition  of  this  kind  as  to  residence  (as  to  which  see  He  ^fmr,  25 
Ch.  D.  605)  is  operative,  notwithstanding  s.  51  of  the  S.  L.  Act,  1882,  until 
a  sale  {Re  Ilaynes^  37  Ch.  D.  306),  but  does  not  affect  the  power  of  sale  and 
other  powers  of  the  tenant  for  life  under  that  Act,  who,  notwithstanding  the 
condition,  would  be  entitled  to  the  income  of  the  proceeds  of  sale  during  his 
life  (^Re  Pa^et,  30  Ch.  D.  161).  Possibly  the  object  in  view  might  be 
attained  by  vesting  the  estate  in  trustees  during  the  life  of  the  intended 
devisee,  and  giving  him  the  right  to  a  lease  of  the  mansion,  &c.,  at  a 
nominal  rent,  forfeitable  in  case  of  non-residence. 

(f )  See  another  form,  4  Day,  Prec.  647. 
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the  trusts  hinafter  decld  concemg  the  same,  to  psnt  some 
duly  qualified  pson  thto;   and   I  declare  that  if,  on  the 

occurrce  of  any  such  vacancy,  my  son  shall  he  duly 

qualified  and  willg  to  hold  such  living,  and  shall,  in  the 
judgmt  of  my  trees,  be  a  fit  and  pper  pson  to  hold  the  same, 
my  trees  shall  psnt  him  thto;  and  upon  further  trust,  during 
the  incumbcy  of  my  sd  son,  or  during  the  incumbcy  of  any 
other  pson  with  the  consent  of  my  sd  son  it  living,  to  sell 
the  same  advowson,  and  hold  and  apply  the  net  proceeds 
thof  in  the  same  mner  and  upon  the  same  trusts  as  if  the 
sd  advowson  had  been  comprd  in  the  devise  of  my  residuary 
real  este  hinafter  contd. 

XVI.  I  DEVISE  all,  &c.,  To  THE  USE  of ,  his  hrs  and  Demise 

assns,  subjt  to  and  chged  with  the  paymt  of  a  legacy  ofJI^Jj^or 

£ ,  to ,  with  intt  thron  at  the  rate  of per  cent,  anaoitiee. 

per  annum  from  my  death,  and  a  legacy,  &c.  [or,  **  of  an 

anny  of  £ during  his  life,  to  commce  fi:om  my  death, 

and  to  be  payable,  &c.,"  see  "  Annuities,"  p.  Ill,  form  i., 
or,  **  subjt  nevs  to  the  paymt  of  the  sevl  annies,  or  rent- 
chges,  legacies  and  duty  hby  chged  upon  and  made  payable 
out  of  the  same  hereds  and  premes,  and  to  all  powers  and 
remedies  for  recoverg  and  raisg  the  same  resply."] 

xvn.  I  DEVISE  all,  &c.,  To  the  use  of his  hrs  and  Deviae 

assns,  subjt  to  and  chged  (in  exoneron  of  my  psonal  este  morSage 
and  my  other  real  este,  if  any,  chged  thwith),  with  the  paymt  (<')• 


(if)  As  to  the  incidence  of  a  mortgage  debt  as  between  the  mortgaged  As  to  Locke 
estate  and  the  testator's  other  assets,  prior  to  Locke  King's  Act  (17  &  18  King's  Act 
Vict.  c.  113),  and  the  eflPeot  of  that  Act  and  the  subsequent  Acts  of  1867  (30  ^^  *^« 
&  31  Vict.  c.  69)  and  1877  (40  &  41  Vict.  c.  34),  see  4  Dav.  Prec.  249.     As  ^J^*^ 
to  what  is  a  '*  contrary  or  other  intention  '*  within  the  meaning  of  Locke 
King's  Act,  see  Me  Smith,  33  Ch.  D.  195,  dissenting  from  Broumton  v. 
Lawrance^  6  Eq.  1,  and  following  CHhhons  t.  Eyden^  7  Eq.  371,  and  Sack' 
ville  ▼.  Smyth,  17  Eq.  153.    See  also  Re  Fleck,  37  Ch.  D.  677.    By  virtue 
of  s.  1  of  the  Act  of  1877,  Locke  King's  Act  now  extends  to  leaseholds  {Rs 
Kershaw,  37  Ch.  D.  674,  where  a  legatee  of  a  leasehold  house  was  held 
liable  to  pay  the  purchase-money  in  respect  of  a  contract  by  the  testator  to 
purchase  the  leasehold  reversion).    The  intention  as  to  how  a  mortgage  debt 
or  any  other  cbarge  on  specifically  devised  property  is  to  be  borne,  should 
always  be  expressly  stated,  and  not  left  to  implication. 
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of  all  ppal  moys  and  intt  specifically  chged  thron  by  any 

mtge  or  mtges,  and  any  other  chges  and  incnmbces  affectg 

the  same  at  my  death. 
I>eelan-         XYin.  And  I  DECLARE  that  all  snms  specifically  chged  on 

s^ificaliy  ^^^ estes,  or  any  pt  thof  at  my  death,  shall  as  between 

derifled  the  psons  takg  the  same  estes  under  this  my  will,  and  the 
flhAll  be  psons  intted  in  my  psonal  este  and  my  other  real  este  under 
token  sab-  ^his  my  will,  or  any  codl  hto,  be  considered  as  exclusively 
charges,      chged  on  the  este,  ia  exoneron  of  my  psonalty  and 

other  real  este. 
Derise  free     XIX.  I  DEVISE  all,  &c.,  to  the  use  of  A.  of,  &c.,  his  hrs 
S^deb?"  and  assns,  free  and  dischged  from  all  the  ppal  moys  and  intt 

chged  thron  by  an  indre  dated,  &c.,  wch  I  declare  shall  be 

pd  out  of  my  psonal  este  in  exoneron  of  the  sd  hereds  and 

premes. 

Deviae  of        xx.  I  DEVISE  and  bequeath  to his  hrs,  exs,  ads,  and 

ooDtracied  &ssns,  the  messe,  &c.,  wch  is  held  by  me  under  a  lease 
to  be  pur-   dated,  &c.,  but  of  wch  I  have  lately  contracted  for  the 

chased.  . 

Parchase-  pchase  of  the  freehd ;  Pbovd  always  that  in  case  the  pchase 
money, &c,  ^f  ^he  freehd  of  the  same  premes  shall  not  have  been  com- 

to  come  out  . 

of  personal  pleted  in  my  lifetime,  all  pchase  moy  for  the  same  and  all 
*'***^        costs  and  expses  incident  to  the  complon  of  such  pchase 

shall  be  pd  out  of  my  genl  psonal  este  (a). 
Deriseto        xxi.  I  DEVISE  all  my  freehd  messes,  lands,  and  hereds 

settlement,  situate  in  the  parishes  of and ,  in  the  coy  of , 

To  THE  USES,  upon  the  trusts,  and  subjt  to  the  powers  and 

provons  decld  and  contd  by  and  in  an  indre  of  settlemt 

dated,  &c.,  and  expd,  &c.,  concemg  the  freehd  hereds  thby 

settled,  or  such   of   the    same   uses,  trusts,  powers,  and 

provons  as  shall  at  the  time  of  my  death  be  subsistg  or 

capable  of  takg  effect,  but  not  so  as  to  increase  or  multiply 

chges  or  powers  of  chging. 

Clanae  xxu.  I  DECLARE  that  as    to    all  ways,  paths,  passages, 

^meiL   watercourses,  and  other   conveniences   of    the   nature   of 

toftpeci-     easemts  wch  at  my  death  shall  be  used  or  enjoyed  with 

fically 

derised        — — — • 

properties.       ^^^  ^.^  clanse  is  intended  to  meet  the  case  of  Re  Kerthaw,  37  Ch.  D.  674. 
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or  for  the  benefit  or  accommodon  of  any  of  the  hereds  and 
premes  hinbfe  devised,  or  the  tenants  or  occupiers  thof,  in 
over  or  upon  any  pt  or  pts  of  the  sd  devised  premes,  the 
like  right  of  user  thof  resply  for  the  pposes  and  to  the 
extent  to  wch  the  same  shall  be  so  enjoyed  shall  be  annexed 
as  easemts  to  the  respive  premes  with  wch  the  same  shall  be 
so  used  and  enjoyed  resply,  And  I  devise  such  respive 
easemts  accdly  with  and  so  that  the  same  may  be  annexed 
to  and  follow  the  destinon  under  this  my  will  of  such  respive 
premes  to  the  intent  that  the  conveniences  and  advantages 
in  the  nature  of  easemts  wch  at  my  death  shall  be  in  use  as 
betwn  the  different  portions  of  the  sd  devised  premes,  and 
conducg  to  the  better  and  more  convenient  enjoymt  and 
occupon  thof  resply,  may  be  perpetuated  on  the  footg  of 
legal  rights  and  easemts  for  the  use  and  benefit  of  the  sevl 
psons  intted  under  this  my  will  and  their  respive  tenants, 
and  if  any  question  shall  arise  as  to  the  easemts  or  rights 
existg  by  virtue  of  the  dirons  lastly  hinbfe  contd,  I  empower 
my  exs  by  deed  to  define  and  determine  the  same,  and  so 
that  such  determinon  shall  be  conclusive  and  bindg  on  all 
psons  intted. 

xxiii.  I  BEQUEATH  to all  reuts  and  profits  wch  shall  Bequort  of 

be  due  or  accruing  due  to  me  at  the  time  of  my  death  from  or  to  testator 
in  respt  of  the  estes  and  hereds  situate,  &c.,  hinbfe  devised  **  ^^ ,,, 

.  death  (6). 

to  the  sd ,  or,  "  of  wch  I  am  tenant  for  life,"  subjt  to 

pa}'^mt  throut  of  all  rates,  taxes,  and  outgoings  wch  may  be 
due  or  owing  or  accruing  due  at  my  death  in  respt  of  the 
same  estes  and  hereds. 


(i)  ThiB  bequest  of  arrears  of  rent  aud  accraing  rents  to  the  specific 
devisee  of  the  estate,  or  to  the  next  remainderman  where  the  testator  is 
only  tenant  for  life,  is  often  useful,  as  it  saves  the  necessity  for  any  appor< 
tionment  of  the  rents,  &c. 
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Personalty      I.  I  BEQUEATH  all  the  psonal  este  and  effects  whatsr  and 

^1^®"     wheresr  of  or  to  wch  I  shall  die  possed  or  entled  [or  oyer 

wch  I  shall  at  the  time  of  my  death  have  a  genl  power  of 

apptmt  or  disposon  (a)  by  will]  and  not  orwise  disposed  of 

by  this  my  will,  or  any  codl  hto,  [except  chattels  real],  subjt 

to  and  after  paymt  of  my  funl  and  testy  expses  and  debts, 

and  the  legacies  and  annies  bequed  by  this  my  will,  or  any 

codl  hto,  and  the  duty  on  any  legacies  or  annies  bequed  free 

of  duty,  Unto  A.,  of,  &c.,  his  exs,  ads,  and  assns,  for  his  and 

their  absolute  benefit,  or,  for  brevity,  "I  bequeath  all  the 

residue   of   my   psonal  este    and    effects   to    A.,  of,   &c., 

absolutely." 

Realty  and      n.  I  DEVISE  all  my  manors,  messes,  lands,  tenemts,  and 

tTbene-  *   hereds,  of  whatsr  tenure,  and  wheresr  situate,  or,  "  all  my 

fidary.       real  and  leasehd  estes  whatsr  and  wheresr,"  or,  "  all  my 


Ab  to  exer-      00  ^^  ^  ^^^  insertion  o£  the  words  in  brackets,  see  Re  Oreavett,  23  Ch. 

else  of  D.  313.    A  general  bequest  in  a  will  may  operate  as  an  exercise  of  a  power 

powers  sub-  of  appointment  subsequently  created  (Boycs  v.  Cook,  14  Ch.  D.  53 ;  /?« 

■^I'^^^ly     Hernando,  27  Ch.  D.  284  ;  Airey  v.  BoweVy  12  App.  Cas.  283). 

^'^     ■  As  to  the  effect  of  a  general  devise  and  bequest  referring  to  powers  of 

•^  appointment,  as  an  exercise  of  a  special  power,  see  Be  Swinburne,  27  Ch.  D. 

etfto^er  ^^^  (observed  upon  in  Be  Cotton,  40  Ch.  D.  41) ;    Von  Brockdorff  v. 

powers  of     Malcolm,  30  Cb.  D.  171.    In  Re  Wait,  30  Ch.  D.  617,  a  gift  of  "  my " 

appoint-       property  was  held  a  sufficient  indication  of  intention  to  exercise  a  special 

ment.  power.    In  Re  Mills,  34  Ch.  D.  186,  it  was  held  that  the  question  whether 

since  the  Wills  Act  a  special  power  of  appointing  real  estate  is  exercised  by  a 

general  devise,  where  the  testator  had  neither  at  the  date  of  the  will  nor  at 

his  death  any  real  estate  of  his  own,  is  one  of  Intention  to  be  inferred  from 

the  words  of  the  will  and  from  the  surrounding  circumstances  at  the  date  of 

it,  particularly  the  enlarged  operation  given  by  the  Act  to  a  general  devise ; 

see  Re  Williattut,  42  Ch.  D.  93.    To  avoid  such  questions  the  reference  to 

powers  should  be  to  general  powers  only,  as  above.    In  the  case  of  the 

exercise,  either  by  a  man  or  a  married  woman  (^Rous  v.  Jackson,  29  Ch.  D. 

521,  not  following  i?^  Powell,  39  L.  J.  Ch.  188),  of  a  general  testamentaiy 

power,  time  under  the  rule  against  perpetuities  runs  from  the  appointor's 

death,  and  not  from  the  date  of  the  instrument  creating  the  power.    A 

general  devise  and  bequest  operates,  under  s.  27  of  the  Wills  Act,  as  an 

exercise,  to  the  full  amount,  of  a  power  of  appointment  up  to  a  specified 
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real  este,  includg  chattels  real "  (6),  not  orwise  disposed  of 
by  this  mj  will,  or  any  codl  hto,  [chged  in  aid  of  my  psonal 
este  with  the  paymt  of  my  funl  and  testy  expses  and  debts, 
and  the  legacies  and  annies  bequed  by  this  my  will,  or  any 
codl  hto,  and  the  duty  on  any  legacies  or  annies  bequed  free 
of  duty]  Unto  and  to  the  use  of  A.  of,  &c.,  his  hrs, 
exs,  ads,  and  assus  resply,  for  his  and  their  absolute 
benefit. 

m.  I  DEVISE  and  bequeath  all  the  residue  of  my  psonal  Bealtj  ud 
este  and  effects  whatsr  and  wheresr,  and  all  my  real  este  of  ^^q.  ^ 
every  tenure  and  wheresr  situate,  not  orwise  disposed  of,  fi«*^« 
[chged  in  aid,  &c.,  as  in  lmtform\  Unto  and  to  the  use  of 
A.  of,  &c.,  his  hrs,  exs,  ads,  and  assns  resply,  for  his  and 
their  absolute  benefit  [or,  A.  of,  &c.,  and  B.  of,  &c.,  and 
their  respive  hrs,  exs,  ads,  and  assns,  for  their  absolute 
benefit,  in  equal  shares,  as  tenants  in  common]. 

IV.  I  devise  and  bequeath  all  the  residue  of  my  este  and  Tbe  same, 
effects,  whether  real  or  psonal,  Unto  and  to  the  use  of  A.     ^^  ^*™' 
of,  &c.,  his  hrs,  exs,  and  ads,  absolutely. 

V.  I  bequeath  all  my  psonal  este  and  effects  whatsr  and  Penon&lty 
wheresr  [except  chattels  real  and]  except  what  I  orwise  ***  *""*®^ 
dispose  of  by  this  my  will  or  any  codl  hto  (c)  Unto,  freeg, 

their  exs  and  ads,  [upon  the  trusts  and  subjt  to  the  powers 
and  provons  hinafter  decld  and  contd  concerng  the  same, 
that  is  to  say,]  Upon  trust,  &c. 


amount  {B^  Jone»^  34  Cb.  D.  65).  A  power  of  revocation  and  new  appoint- 
ment (^Cliarles  v.  Burke j  W.  N.  1888,  p.  244)  or  a  power  of  appointment 
exercisable  by  will  expressly  referring  to  the  power,  is  not,  under  s.  27  of 
the  Wills  Act,  exercised  by  a  general  bequest  not  referring  to  the  power ; 
lU  TarratU,  58  L.  J.  0\  780  ;  Phillip*  v.  Cayley.AZ  Ch.  D.  222,  overruling 
Re  Marsh,  38  Ch.  D.  630  ;  see  Vol.  L,  p.  668,  note. 

(h)  As  to  the  operation  of  a  general  devise  of  real  estate  with  regard  to 
leaseholds,  see  the  Wills  Act,  s.  26.  A  gift  of ''  real  estates  wheresoever 
situate  "  will  not  pass  leaseholds  for  years  (^Butler  v.  Butler ,  28  Ch,  D. 
66). 

(js)  This  form  is  adapted  to  the  case  where  the  trusts  provide  for  pay- 
ment of  the  funeral,  &c.,  expenses,  debts,  and  legacies  ;  otherwise  insert  here 

"  subjt  to  and  after  paymt,  &c.,"  as  in  form  i. 
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f**^h^i?^  VI.  I  DEVISE  all  my  manors,  messes,  lands,  tenemts^  and 
to  trustees,  hereds,  of  whatsr  tenure  and  wheresr  situate,  or,  "  all  mj 
real  and  leasehd  estes  whatsr  and  wheresr,"  or,  "  all  my 
real  este  includg  chattels  real  **  (a),  except  what  I  orwise 
dispose  of  by  this  my  will  or  any  codl  hto,  [ch^ed  in  aid, 
&c.,  as  in  form  n.,]  Uxto  and  to  the  use  of,  trees,  their 
hrs,  exs,  and  ads  resply,  accdg  to  the  tenure  thof,  [upon 
the  trusts,  &c.,  as  in  lastform^. 
^^*y  VII.  I  DEVISE  all  my  estes  and  hereds  of  copyhd  or  cus- 

oopyboids    tomary  tenure  [except  what  I  orwise  dispose  of  by  this  my 

iiohl*?^!*  ^^^^  ^^  ^^y  ^^^^  ^^^-J  ^^  ^^ch  uses,  upon  such  trusts,  and 
subjt  to  such  powers  and  provons  as,  trees,  or  the  survors 
or  survor  of  them,  or  other  the  trees  or  tree  for  the  time 
.  being  of  this  my  will  (hinafter  called  my  trees)  shall  by 
deed  appt  for  the  ppose  of  carrying  into  effect  any  sale  or 
sales  in  psuance  of  the  trust  hinafter  contd ;  And  I  devise 
all  my  real  esteof  every  tenure,  includg  chattels  real  [except 
what  I  orwise  dispose  of  by  this  my  will  or  any  codl  hto], 
but  as  to  copyhd  or  customary  hereds  in  default  of  and 
subjt  to  any  apptmt  under  the  power  hinbfe  contd :  Uxto 
AND  to  the  use,  &c.,  as  in  last  form. 
Realty  and  vin.  I  DEVISE  and  bequeath  all  my  real  este  of  every 
JIJ",^^^  tenure,  and  all  my  psonal  este  and  effects  whatsr  and 
wheresr,  not  orwise  disposed  of  by  this  my  will  or  any  codl 
hto  (c)  Unto  and  to  the  use  of,  trees^  their  hrs,  exs,  and 
ads  resply,  accdg  to  the  nature  thof,  [upon  the  trusts  and 
subjt  to  the  powers  and  provons  hinafter  decld  and  contd 
concemg  the  same,  that  is  to  say,]  Upon  trust,  <Sc. 

(«)  See  note  (J)  last  page. 

(h)  This  form  should  be  used  where  the  testator  has  copyholds  which  are 
to  be  sold,  the  object  being  to  enable  the  trustees  to  convey  by  appointment 
to  the  purchaser  without  being  admitted,  so  as  to  save  the  fine  on  their 
admittance.     See  Vol.  I.,  p.  551,  note. 

(r)  If  the  trusts  do  not  provide  for  the  payment  of  the  funeral,  &c.,  ex- 
penses, debts,  and  legacies,  insert  here,  "  subjt  to   and  after  paymt 

out  of  my  psonal   este,  [or  in   case   of  deficiency  thof, 
out  of  my  real  este,]  of  my  funl  and  testy  expses,  &c.," 

as  in  form  I. 
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IX.  I  DEVISE  and  bequeath  all  the  real  and  psonal  este,  P^^^ 
whether  in  posson,  reversion,  remr,  or   expectancy,    over  ezecaton 
wch  I  have  or  may  hrafter  acquire  any  power  of  disposon,  to  Jo^[^™t 
my   exors   absolutely,  And  I  declare  that  in  makg  them  ammge- 
universal  legatees  my  objt  has  been  to  simplify  the  windg  j^^,^  ^m 
up  of  my  affairs  and  the  arrangemts  under   conson  with 
regard  to  my  estes,  And  witht  in  any  way  derogatg  from 
the  absolute  and  uncondonal  gift  made  to  them  or  imposg 
any  legal  obligon  or  responsibility  upon  them,  I  hope  that 
it  may  be  possible  for  them  to  carry  out  the  wishes  expd 
in  a  signed  letter  and  memdum  left  by  me  and  deposited 
with  this  my  will. 


CONVERSION    AND    INVESTMENT. 

I.  Upon  trust  that  [(^)  the  sd,  trees,  or  the  survors  or  Tmat  for 
survor  of  them,  or  other  the  trees  or  tree  for  the  time  being  ^^  •"^ 
of  this  my  will,  hinafter  called]  my  trees,  shall  sell,  call  in,  of  real  and 
collect,  and  convert  into  moy  the  sd  real  and  psonal  este  J|^[^) 

(d}  The  words  in  this  bracket  will  be  omitted  if  the  phrase,  "  my  trees, " 
is  elsewhere  defined. 

(^)  For  a  power  to  sell  the  surface  and  minerals  separately  where  the  Effect  of 
property  contains  minerals,  sec  p.  632,  form  lxiit.  ;  for  a  power  to  sell  for  the  Settled 
fee  farm  rents,  see  pp.  623, 632 ;  for  a  special  provision  where  the  trust  estate  Land  Acts, 
comprises  an  undivided  share,  see  p.  637  ;  for  a  power  to  partition  in  the 
like  case,  see  p.  796,  form  iv.    As  to  the  effect  of  the  Settled  Land  Act,  1882, 
as  amended  by  the  Act  of  1884,  where  there  is  a  trust  for  sale,  and  a  tenant 
for  life,  or  limited  owner,  of  the  proceeds  of  sale  and  the  rents  and  profits 
till  sale,  see  p.  481,  note,  and  p.  564,  note. 

It  seems  that  in  the  case  of  a  trust,  or  power  of  sale,  for  payment  of  ^  to  trust 
debts,  the  tenant  for  life  of  the  proceeds,  subject  to  the  debts,  would  be  a  or  power 
tenant  for  life  within  the  Act,  and  consequently  his  consent  to  a  sale  by  the  oi  sale  for 
trustees  or  executors  would  be  necessary  in  the  case  of  a  mere  power  (see  as  ^^v"* 
to  this  Vol.  L,  p.  502,  note)  ;  but  if  it  were  a  trust  for  sale  the  case  would  ®     ® 
be  within  the  Act  of  1884,  ss.  6,  7.    Where  recourse  to  the  real  estate  for 
payment  of  debts  is  likely  to  be  necessary,  it  would  generally  be  desirable  to 
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and  premes  at  such  time  or  times,  and  in  snch  mner  as  they 
shall  think  fit  (bat  as  to  reversionary  ppty  not  until  it  falls 
into  posson,  unless  it  shall  appear  to  my  trees  that  an 
earlier  sale  wd  be  beneficial),  and  so  that  they  shall  have 
tlie  fullest  power  and  discron  to  postpone  the  sale  calling  in 
or  conversion  of  the  whole  or  any  pt  or  pts  of  the  sd  premes 
[includg  leasehds  or  other  ppty  of  a  terminable  or  wearing 
out  nature]  during  such  period  as  they  shall  think  pper, 
witht  being  responsible  for  loss. 

II.  And  1  declrtre  that  my  trees  may  sell  the  sd  real  and 
psonal  este  and  premes  hinbfe  devised  and  bequed  in  trust 
for  sale  subjt  to  any  prior  chges  affectg  the  same  or  not, 
and  either  togr  or  in  peels,  and  either  by  public  auction  or 
private  contract,  and  upon  such  terms  and  subject  to  such 
Condons  and  in  such  mner  in  all  respts  as  they  shall  think 
fit,  with  power  to  buy  in  or  rescind  or  vary  any  contract  for 
sale,  and  to  resell  witht  being  responsible  for  loss,  and  for 
the  pposes  afsd  to  exte  and  do  all  such  assurces  and  things 
as  they  shall  think  fit. 


As  to 
inserting 
powers  of 
leasing, 

Ac,  where 
there  is  a 
trnst  for 
sale. 


insert  a  power  to  raise  money  by  mortgage  for  the  purpose  (see  the  form,  p. 
740),  which  would  be  exercisable  without  the  concurrence  of  the  beneficiaries. 

In  lie  Hotchhys^  32  Ch.  D.  408,  a  discretionary  trust  for  sale,  followed 
by  clauses  treating  the  property  as  a  mixed  fund  of  realty  and  personalty, 
was  held  to  be  a  power  of  sale  only  ;  this,  though  not  unfrequently  met 
with  in  practice,  is  an  inartistic  and  bad  form  of  trust,  and  should  be 
avoided.  An  imperative  trust  for  sale  operates  as  a  conversion  from  the 
testator's  death,  notwithstanding  a  discretion  as  to  the  time  of  sale  (/?« 
Raw,  26  Ch.  D.  601  ;  Re  Heathcote,  W.  N.  1887,  p.  217).  That  a  trust  for 
sale  for  purposes  of  division  continues  notwithstanding  that  all  the  bene- 
ficiaries have  attained  a  vested  interest  and  are  ruijuru,  unless  and  until 
they  combine  to  put  an  end  to  the  trust  by  electing  to  take  the  property  as 
realty,  see  Bi^gs  v.  Peacock,  22  Ch.  D.  2g4  ;  Re  Ttceedie,  27  Ch.  D.  316 ; 
see  also  Peters  v.  Lewes,  <J*r.,  Railway  Co,,  18  Ch.  D.  429  ;  Re  jffenzell,  W. 
N.  1887,  p.  240  ;  and  generally  on  the  duration  of  trusts  and  powers  of  sale, 
32  Sol.  J.,  689,  705,  718,  729. 

In  wills  containing  a  trust  for  sale  and  conversion  and  for  division  of  the 
proceeds  into  shares,  the  powers  of  leasing  as  well  as  other  necessary  powers 
are  usually  vested  in  the  trustees  ;  and  it  will  in  general  bo  expedient  to 
give  express  powers  to  the  trustees,  which  may  be  done  by  a  short  clause 
referring  to  the  Act ;  see  infra,  p.  796. 

(a)  This  clause  may  be  omitted  in  reliance  on  the  Con  v.  Act,  1881,  s.  35. 
See  p.  482,  note  (i). 
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m.  I  AUTHORISE  my  trees  at  any  time  or  times  [with  the  ^o^®^  ^ 

triutdes 

consent  of  any  pson  or  psons  whose  consent  may  be  necy  in  to  sell 
that  behalf  under  any  law  for  the  time  being  in  force]  to  sell  j^  ^^ 
the  whole  or  any  pt  or  pts  of  my  residuary  real  and  leasehd  estate  {b). 
estes  and  hereds  [or,  my  real  and  residuary  psonal  este] ; 
and  I  declare  that  my  trees  shall  stand  possed  of  the  net  Variations, 
proceeds  of  any  such  sale,  after  paymt  of  the  expses  thof  ^^^^j^* 
[upon  the  trusts  and  subjt  to  the  powers  and  provons  iiinbfe  tends  to 
decld  and  contd  of  and  concerng  the  net  proceeds  of  the  sale  estoto! 
of  my  residuary  psonal  este],  [or,  if  the  psonal  este  is  in- 
included  in  the  psnt  power  of  sale,  upon  trust  [with  the  like 
consent,  or]  at  the  like  discron  to  invest  the  same  in  or  upon, 
&c.,  investmts,  see  "  Settlemts  Psonal,"   pp.  446 — 450, 
form  IV.,  v.,  VI.,  vii.,  or  vin.,  with  power  [with  the  like  con- 
sent, or]  at  the  like  discron  to  vary  or  transpose  such  in- 
vestmts into  or  for  others  of  any  nature  hb}'  authorised ; 
And  shall  hold  such  net  proceeds  of  sale  (whether  arisg 
from  real  or  psonal  este)  and  the  investmts  thof.  Upon  the 
trusts  and  subjt  to  the  powers  and  provons  hinbfe  decld  and 
contd  of  and  concerng  my  residuary  psonal  este,]  and  so 
that  the  proceeds  of  the  sale  of  my  real  este,  and  all  in- 
vestmt  of  such  proceeds,  shall,  for  the  ppose  of  transmission 
as  well  as  for  all  other  pposes,  be  deemed  psonal  este. 


(()  This  form  is  adapted  to  a  will  containing  a  residuary  dcrise  in  trust 
without  any  trust  for  conversion,  but  not  to  real  estate  specifically  devised* 
If  the  case  is  within  the  Settled  Land  Act,  1882,  the  power  must  of  course 
be  subject  to  the  statutory  provisions  as  to  the  consent  of  the  tenant  for  life 
being  necessary  (as  indicated  by  the  words  in  brackets),  see  p.  567,  note  ; 
and  also  to  the  statutory  provisions  as  to  the  reinvestment  of  the  purchase- 
money,  see  p.  667,  note.  In  this  form  the  real  estate  when  converted 
remains  personalty.  For  forms  of  powers  of  sale  providing  for  re-invest- 
ment in  land,  see  below,  Devises  in  Strict  Settlement.  For  other 
powers,  see  the  references  in  p.  735,  note  (ff).  As  to  the  power  of  trustees 
who  are  also  executors  to  sell  in  consideration  of  shares  and  bonds  of  a  com- 
pany, see  Wegt  ofUnglandt  ^Jt.,  Bank  v.  Murch,  23  Ch.  D.  138  ;  Re  Craw- 
shay,  W,  N.  1888,  pp  247,  251.  The  Court  has  no  jurisdiction  to  interfere 
with  the  discretion  given  by  the  will  to  a  sole  trustee  who  is  also  tenant 
for  life,  as  to  selling  leaseholds  {Re  Courtier,  34  Ch.  D.  136). 

K.p. — ^VOL.  n,  8   B 
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Power 
to  allot 
specific 
property  in 
satisfaction 
of  legacy 
or  share  of 
residue. 


Power  to 
partition 
testator^B 
property 
instead  of 
convert- 
ing it. 


Option  to 
sons  to 
purchase 
real  or 
leasehold 
estate  at 
a  fixed 
price  or 
valuation 
(a). 


IV.  I  AUTHORISE  my  trees,  at  any  time  or  times  [with  the 
consent  in  writg  of  such  of  my  chn  as  shall  then  be  living 
and  of  full  age,  or  the  majority  in  number  of  them,  and  if 
there  shall  be  no  such  child]  at  their  discron,  to  appropriate 
any  pt  of  mj'  este,  whether  real  or  psonal,  hinbfe  devised  and 
bequed  to  my  trees  in  trust  [for  conversion],  in  its  then 
actual  Condon  or  state  of  investmt  in  or  towards  satisfon  of 
any  legacy  or  share  in  the  sd  trust  premes,  with  power  for 
that  ppose  conclusively  to  determine  the  value  of  the  sd 
trust  premes  or  any  pt  or  pts  thof  in  such  mner  as  they 
shall  think  fit,  [Provd  also  and  I  declare  that  any  ppty 
appropriated  under  the  power  lastly  hinbfe  contd  in  satisfon 
of  any  legacy  or  share  not  absolutely  vested  in  posson  and 
immedly  payable  or  transferable  shall,  notwg  such  appropri- 
ation, remain  subjt  to  the  [trusts  and]  powers  of  sale  and 
conversion  and  investmt  and  varying  investmts  and  leasg 
and  managemt  [until  sale]  hrin  decld  and  contd  concemg  the 
sd  trust  premes  hinbfe  devised  and  bequed  in  trust  as 
afsd,  or  such  of  the  same  ti'usts  and  powers  as  may  be  applic- 
able thto,  in  the  same  mner  as  if  no  such  approprion  had 
been  made]. 

V.  I  AUTHORISE  my  trees  [with  the  consent  of,  &c.,  and  if 
there  shall  be  no  such  pson],  at  their  discron  to  make  a 
parton  of  my  net  residuary  este,  real  or  psonal,  or  any  pt  or 
pts  thof,  into  shares,  and  to  allot  such  shares  in  satisfon 
wholly  or  in  pt  of  the  sevl  shares  of  the  sd  trust  premes,  with 
power  for  that  ppose  conclusively  to  determine,  &c.,  continue 
as  in  precedg  form. 

vr.  I  DECLARE  that  my  sons  , ,  and  ,  shall 

have   the   option  in   succession,   accordg  to  their  respive 

seniorities,  of  purchasg  my and  hereds,  situate,  &c.,  at 

the  price  of  £ [at  a  valuon  to  be  made  by  a  valuer 

appted  by  my  trees],  such  option  to  be  decld  in  writg  by  my 


(a)  As  to  this  clause,  see  4  Dav.  Prec,  260,  note  ;  and  Be  Barnes,  W.  N. 
1883,  131.  That  an  option  to  purchase,  personal  to  the  donee  of  sach 
option,  is  an  interest  not  transmissible  to  his  executors,  see  JRe  Coueintt 
30  Ch.  D.  203. 
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eldest  son  within  six  cair  months  after  my  death,  and  by 
each  of  my  other  sons  within  one  cab*  month  after  the 
expiron  of  the  period  allowed  to  the  son  next  precedg  him  in 
seniority,  but  so  that  my  trees  shall  have  power  to  extend 
the  time  so  allowed  to  each  or  any  of  my  sd  sons  in  case 
they  shall  think  it  reasble,  and  I  direct  my  trees,  on  paymt 
of  the  pchase  moy  for  the  same,  to  assure  the  sd  hereds  and 
premes  to  the  son  pchasg  the  same,  or  as  he  shall  direct, 
Provd  always  that  after  the  sd  premes  shall  have  been  so 
assured  no  pson  claimg  under  such  son  shall  be  in  any  mner 
affected  by  any  irregularity  or  want  of  compliance  with  the 
proYons  hinbfe  contd  resptg  such  successive  options  as  afsd. 

VII.  I  HBY  AUTHORISE  my  sd  son  A.,  notwg  his  being  a  Po^«r  to 
tree  of  this  my  will,  to  pchase  any  pt  or  pts  of  my  real  or  &  trustee  to 
psonal  este  hinbfe  devised  and  bequed  in  trust  as  afsd,  at  ^°^*^ 
any  sale   or  sales  thof  by  public  auction,  or  by  private  perRoual 
contract,  provd  in  the  latter  case  the  sale  shall  be  conducted  *****®' 
by  the  trees  or  tree  of  my  will,  other  than  the  sd  A.,  or  be 
made  at  a  price  fixed  by  a  valuer  appted  by  such  other  trees 
or  tree. 

vni.  And  shall  out  of  the  moys  to  arise  from  tjie  sale,  Tmst  of 
callg  in,  and  conversion  of  or  formg  pt  of  my  sd  [real  and]  Version 
psonal  este,  pay  my  funl  and  testy  expses  and  debts  and  the  ^°'  w- 
legacies  bequed  by  this  my  will  or  any  codl  hto  [and  the  duty  debts, 
on  any  legacies  or  annies  bequed  free  of  duty],  [and  make  J^*^ 
such  provon  as  may  be  required  or  deemed  convenient  for 
the  paymt  of  any  annies  so  bequed]. 

IX.  Provd  always  and  I  declare  that  the  legacies  hinbfe  Marshall- 
bequed  [other  than  the  legacy  and  anny  bequed  to  my  sd  throwing^ 
wife]  and  the  duty  on  any  legacies  bequed  free  of  duty  shall  lc«ac»«8  o** 

persoiifti 
' — estate  (6). 

(V)  When  real  and  personal  estate  are  given  in  tmst  for  conversion  as  a  As  to 
mixed  fund,  the  above  clause  throwing  the  legacies  and  annuities  primarily  incidence 
on  the  personalty  should  be  inserted  to  avoid  the  extra  duty  imposed  by  the  o*  legacies, 
Customs,  &c.,  Act,  1888,  8.  21,  on  legacies  charged  on  or  payable  out  of  the  ^^*»  ** 
proceeds  of  realty.    Otherwise  the  legacies  would  be  treated  as  charged  ^^  ^^^^ 
rateably  on  the  real  and  personal  estate  according  to  their  respective  personal 
▼alnes ;  but  this  is  only  material  where  the  pecuniary  legatees  are  liable  estate, 
to  a  higher  rate  of  duty  than  the  residuary  legatees.    Where  the  personalty 

8  B  2 
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be  borne  and  pd  by  and  oat  of  my  psonal  este  (inclusive  of 
leasehds)  or  the  proceeds  thof  as  the  primary  fund  for  the 
paymt  thof,  and  that  my  real  este  or  the  proceeds  thof  shall 
be  had  recourse  to  for  that  ppose  only  in  the  event  of  the 
deficiency  of  my  psonal  este  (inclusive  as  afsd)  or  the  pro- 
ceeds thof  for  such  paymt  and  as  the  secondary  fund  [and 
that  my  funl  and  testy  expses  and  debts  and  the  sd  legacy 
and  anny  to  my  wife  shall  be  borne  and  pd  primarily  by  and 
out  of  my  real  este  or  the  proceeds  thof  in  exoneron  of  my 
psonal  este]  and  that  my  assets  shall  be  marshalled  accdly. 
Power  to         X.  I  AUTHORISE  my  trees  to  raise  on  mige  of  any  of  the 
^f^^*^  real  or  psonal  ppty  hinbfe  devised  and  bequed  to  them  in 
«■«*•  trust  as  afsd  all  or  any  moys  wch  may  be  required  for  the 

paymt  of  my  funl  and  testy  expses  and  debts  and  legacies, 
or  for  any  of  the  pposes  of  this  my  will,  but  so  that  no  mtgee 
advancg  moy  on  a  mtge  purportg  to  be  made  under  this 
psnt  power  shall  be  concerned  to  see  that  such  moy  is 
wanted,  or  that  no  more  than  is  wanted  is  raised,  and  to 
secure  the  repaymt  of  any  moys  so  raised  as  afsd  with  intt 
at  such  rate  as  may  be  thought  pper  by  mtge  in  fee  simple  or 
for  any  term  of  yrs  or  orwise  of  the  ppty  to  be  chged  thwith, 
and  either  with  or  witht  a  power  of  sale  (a),  and  with  such 
other  powers  and  provons  and  upon  such  terms  in  all  respts 
as  my  trees  shall  think  fit ;  and  I  declare  that  if  my  trees 
shall  raise  more  moys  by  any  such  mtge  than  may  be  required 
for  the  pposes  afsd  they  shall  hold  the  surplus  upon  the  same 
trusts  as  if  the  same  had  arisen  from  a  sale  of  pt  of  my 
residuary  real  and  psonal  este. 
Power  to  XI.  Provd  ALWAYS  and  I  empower  my  trees  in  their  im- 
controlled  discron  to  postpone  during  such  period  as  they 


postpone 
conversion 


may  be  insufficient,  the  parts  in  brackets  throwing  the  debts,  &c,  and  the 
legacies  to  the  testator's  wife  (which  are  free  of  duty),  primarily  on  the 
realty,  should  also  be  inserted.  The  clause  will  save  trouble  in  passing  the 
residuary  account,  as  it  gets  rid  of  the  necessity  for  apportionment  between 
the  real  and  personal  estate,  not  only  under  the  Act  of  1888,  but  also  under 
the  Customs,  &c..  Act,  1881,  8.^41. 
(a)  As  to  this,  see  p.  22,  note. 
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shall  think  fit  the  sale,  calling  in,  and  conversion  of  the  of  real  and 
whole  or  any  pt  or  pts  of  my  este,  real  or  psonal,  but  notwg  estate  (6). 
any  such  postponemt  of  conversion  of  my  real  este  the  same 
shall  for  the  ppose  of  transmission  be  considered  as  converted 
from  the  time  of  my  death. 

XII.  I  DECLARE  that  all  the  net  rents,  profits,  and  income  Deciara- 
arisg  from  my  este,  [real  or  psonal],  hinbfe  directed  to  be  jJ^^^^J^  ^ 
sold,  called  in,  and  converted,  in  whatsr  condon  or  state  of  real  and 
investmt  the  same  may  be  and  whether  consistg  of  investmts  ^J^S*  until 
of  an  authorised  character  or  not  [and  whether  of  a  perma-  convcreJon. 
nent  or  a  terminable  or  wearg  out  nature  (c)]  shall,  until  such 
sale,  calling  in,  or  conversion  and,  as  well  durg  the  first  yr 
after  my  death  as  afterwards,  be  applied  as  if  the  same  were 
income  arisg  from  the  proceeds  of  the  sale,  calling  in,  or 
conversion  thof,  or  the  investmts  of  such  proceeds,  but  that 
no  reversion  or  other  ppty  not  actually  producg  income  shall 
be  treated  as  producg  income  for  the  pposes  of  this  my  will. 

xin.  I  DECLARE  that  all  rents,  profits,  or  income  arisg  Special 
from  or  receable  in  respt  of  any  leasehds,  or  annies  or  other  ^^^"^ 
ppty  of  a  terminable  or  wearg  out  nature,  whether  real  or  income  of 
psonal,  wch  shall  for  the  time  being  constitute  pt  of  my  J'^aating* 
residuary  este,  and  be  vested  in  posson,  shall  for  all  the  nature  (rf). 
pposes  of  my  will,  and  as  between  all  psons  intted  hrunder, 
as  well  during  the  first  yr  after  my  death,  as  at  all  times 
afterwards,  be  considered  and  applied  as  pt  of  the  annual 
income  of  my  sd  residuary  este,  no  pt  thof  being  liable  to 
be  retained  as  capital  [and  that  all  annies,  yrly  rents,  and 

(&)  This  may  if  preferred  I^  incorporated  in  the  trust  for  conrersion  as 
In  form  i.,  p.  736. 

(<?)  This  will  be  omitted  if  the  next  clause,  providing  more  fully  for  this, 
is  inserted.  As  to  the  right  of  a  tenant  for  life  to  receive  the  income  of 
unauthorised  securities  retained  under  a  power  in  the  will,  which  are  not  of 
a  wasting  nature,  see  Re  Sheldon^  39  Ch.  D.  50. 

(jt)  The  object  of  this  clause  is  to  exclude  the  operation  of  the  rule  in 
Howe  V.  Lord  Dartmouth j  7  Ves.  137  (see  2  W.  &  T.  L.  Cases  Eq.  ;  Porter 
T.  Baddeley,  5  Ch.  D.  642),  as  to  wasting  securities,  and  the  rule  in  Dimes 
T.  Seott,  4  Russ.  195,  as  to  the  income  during  the  first  year  from  the  tes- 
tator's death.  As  to  the  right  of  the  tenant  for  life  to  the  profits  of  a 
business,  see  Re  Chancellor,  26  Ch.  D.  42. 
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other  periodical  paymts,  payable  out  of  mj  este,  not  beiBg 
instalmts  in  repaymt  of  ppal  moy,  shall  be  pd  or  satisfied 
out  of  the  annual  rents,  profits,  or  income  of  my  sd  residu- 
ary este]. 
Pronsion        xiv.  Provd  ALWAYS  and  I  direct  that  in  case  of  leasehds 

ing  part  '  ^^^^  for  any  term  not  exceedg yrs  from  my  death  wch 

of  rente  of  ^^y  form  pt  of  my  este,  my  trees  shall  retain  and  set  apart 

Mdeprecia.  as  a  depreciou  fund  during  a  period  of yrs  from  my 

tioD  fund,    jjej^tj^  QY  until  all  such  leasehds  shall  have  run  out  or  been 
sold  (if  the  same  shall  happen  before  the  expiron  of  such 

yrs)  one pt  of  the  gross  rents  and  profits  arisg 

from  such  respive  leasehds  (includg  an  apportioned  pt  of 

any  rents  accruing  due  at  the  end  of  such yrs  or  any 

earlier  time  when  the  same  shall  be  sold)  with  power  to 
determine  conclusivel}^  the  precise  amt  to  be  so  retained, 

and  shall  during  such  period  of  yrs  or  until  all  such 

leasehds  shall  have  run  out  or  been  sold  as  afsd,  accumulate 
such  fund  by  investg  the  same  and  the  resultg  income  thof 
in  or  upon  an}'  such  investmts  as  are  hinbfe  authorised  with 
power  to  varj'  the  same  from  time  to  time  at  discron.  And 
shall  from  and  after  the  expiron  of  such  period  of  retainer 
and  accumulon  stand  possed  of  such  accumulated  fund  and 
the  income  thof  upon  the  trusts  hinafter  decld  of  the 
investmts  of  the  proceeds  of  sale  and  conversion  of  my 
residuary  este  and  the  income  thof,  and  so  as  thenceforth 
to  be  added  to  and  form  pt  of  the  same  for  all  pposes,  And 
subjt  to  such  retainer  and  accumulon  as  afsd,  I  declare  that 
all  the  net  rents,  profits,  income,  and  annual  produce  of  my 
sd  residuary  este,  &c. 
Clause  XV.  Provd  ALWAYS  and  I  declare  that  notwg  any  rule  of 

ruh^in  °*    law  or  equity  to  the  contrary  my  funl  and  testy  expses  and 
Aiihuseny,  debts,  inclusive  of  the  intt  on  such  debts  wch  may  have 

(a).  

(0)  The  object  of  this  clause  is  to  exclude  the  operation  of  the  rule 
(which  is  practically  luconvenient)  in  Allhtuen  y.  Whitiellf  4  £q.  295,  and 
Lambert  y.  Lambert ,  16  £q.  320  (applied  to  real  estate  in  Marshall  t. 
Crowther,  2  Ch.  D.  199)  as  to  the  right  of  a  tenant  for  life  to  the  income  of 
the  funds  required  for  payment  of  debts  and  legacies  pending  their  applica- 
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accrued  due  from  me  at  the  date  of  my  death,  shall  he  pd 
out  of  the  corpus  or  capital  of  my  este  to  the  exclusion  of 
any  rents,  profits,  or  income  accruing  from  or  in  respt  of  my 
este  from  and  after  my  death,  and  that  no  pt  of  the  rents, 
profits,  or  income  of  my  este  accruing  from  and  after  my 
death,  shall  be  applied  in  paymt  of  my  funl  or  testy  expses 
or  debts,  or  the  intt  thof,  except  any  intt  accruing  due  from 
my  este  from  and  after  my  death,  nevs  I  empower  my  trees, 
in  case  it  should  be  deemed  pper  or  expedient  so  to  do, 
whether  for  convenience  in  makg  out  the  accts  of  my  este 
or  orwise,  to  modify  the  rule  lastly  hinbfe  laid  down  by  me 
to  any  extent  and  in  any  mner  they  may  think  fit. 

XVI.  And  shall  {b)  at  the  discron  of  my  trees  invest  the  Trust  for 

residue  of  the  sd  moys  [the  sd  sum  of  £ 2  in  the  names  of^^due* 

[or  under  the  legal  control  (c)]  of  my  trees  in  or  upon,  «fec.,  or  legacy. 
investmU  and  power  to  vary,  see  "  Settlbmts  Psonal,"  pp. 
446  et  seq,  forms  iv.,  v.,  vi.,  vu.,  vni.,,  oniittg  if  necy  the 


tion  for  that  purpose.  As  to  the  apportionment  between  the  tenant  for  life 
and  remainderman  of  the  burden  of  an  annuity  charged  on  real  estate,  see 
Re  Muffettf  39  Ch.  D.  534.  As  to  apportionment  between  capital  and  income 
of  property  falling  in  after  testator's  death,  see  Be  Chesterfield^  24  Ch.  D.  643. 

(d)  If  the  investment  is  to  be  with  the  consent  of  the  beneficiaries,  say,  in  ProTisioiuB 

the  case  of  testator's  widow,  "  with  the  consent  in  writg  of  my  sd  *®  ^  ^^' 

»  Bent  to 

wife  during  her  life  [widowhood],  and  afterwards,  at  the  dis-  inveat- 

cron,   &C. ;  "  in  the  case  of   any  other   tenant  for  life,   **  with   the  ™®°*'' 

consent  in  writg  of  the  sd,  tenant  for  life,  during  his  [her]  life- 
time, and  afterwards,  at  the  discron,  &c.;  "  in  the  case  of  successive 
tenants  for  life,  "  with  the  consent  in  writg  of  the  sd,  tenants 
for  life,  or  the  survor  of  them,  during  their,  his,  or  her  life- 
time, and  afterwards,  &C. ;  '*  where  there  may  be  infants  entitled  in 
possession,  "  with  the  consent  in  writg  of  the  pson  or  psons  of 
fall  age,  if  any,  for  the  time  being  entled  to  the  income  of 
the  sd  trust  premes  or  any  pt  thof,  and  orwise  at  the  discron, 

&C."  Sometimes  the  provision  as  to  consents  is  more  conveniently  inserted 
in  a  separate  clause  as  in  form  xx.,  infra, 

(e)  These  words  to  be  inserted  where  any  securities  passing  by  delivery 
are  authorised.  For  a  form  prohibiting  securities  of  this  nature,  see  p.  447, 
form  IV. 
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words,  **  with  such  consent  or/'  in  the  power  to  vary,  [or  if 
an  investmt  clauee  in  anor  pt  of  the  will  is  referred  to,  say, 
''  in  or  upon  any  stocks^  funds,  or  sees  hinbfe,  or,  "  bin- 
after/'  authorised  as  investmts  in  the  case  of  the  sd  legacy 

of  £ ,  or,  "  my  residuary  este/*  (a)  and  may  [with  such 

consent  or]  at  such  discron  as  afsd  vary  or  transpose  such 

investmts  into  or  for  others  of  any  nature  hby  authorised  "]. 

Direction        xvii.  Provd   ALWAYS,  and  I  direct  that  my  trees  shall 

ment  of  a    invest  the  legacy,  or,  "  share  of  my  residuary  este,*'  or,  "  of 

legacy  or     ^^  gj  trust  premes,"  hinbfe  bequed  to  or  in  trust  for  the  sd 

febare  giTcn  *^  ^ 

to  an  in.     [with  his  couseut  in  writg  during  his  life  if  of  full  age, 

mui^      and  at  any  other  time]  at;  the  discron  of  my  trees,  in  the 

names,  &c.,  as  in  last  form. 

General  XVIII.  Provd  ALWAYS,  and  I  direct  that  my  trees  shall 

for  invest-  invest  every  legacy,  or,   "share  of  my  residuary  este,"  or, 

ment  of  all  «  ^f  ^i^g  gj  trust  premes,"  wch  shall  not  be  absolutely  vested 

or  shares    in  posson  and  immedly  payable  or  transferable  [with  the 

givento'    co^scnt  in  writg  of  the  pson  of  full  age  (if  any)  for  the  time 

infanta.      being  entled  to  the  income  thof,  and  in  case  there  shall  be 

no  such  pson]  at  the  discron,  &c.,  in  the  names,  &c.,  as  in 

form  XVI. 

General  XIX.  I  AUTHORISE  my  trees  to  invest  any  moys  formg  pt  of 

inTMt-^      the  trust  este  under  this  my  will  wch  may  at  any  time  be  in 

inei^t.         their  hands  and  requirg  investmt,  in  their  names  [or  under 

their  legal  control],  and  at  their  discron  in  or  upon,  &c., 

investmts   and  power  to   vary,  see   "  Settlemts  Psonal," 

pp.  446  et  seq.y  form  iv.,  v.,  vi.,  vn.,  or  vin.,  omittg  the 

words,  "  with  such  consent  or,"  in  the  power  to  lary. 

Consent  to       XX.  Provd  ALWAYS,  and  I  declare  that  during  the  lifetime 

menu'       ^^  ^V  ®^  ^^^®  ^^  ^^^  ^^  investmt  or  transposon  of  investmt 
of  any  pt  of  the  sd  trust  este  and  premes  in  wch  she  shall 


(a)  The  following  is  sometimes  added,  "  or  in  or  upon  any  stocks, 

funds,  shares,  or  sees  of  a  description  similar  to  those  in  wch 
any  pt  of  my  psonal  este  may  be  invested  at  the  time  of  my 

dece."    For  a  power  to  lend  on  a  second  or  contributory  mortgage,  and  a 
power  to  deposit  securities  for  safe  custody,  dec,  see  pp.  450,  451. 
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for  the  time  being  be  intted,  shall  be  made  witht  her  consent 
in  writg,  and  that  after  the  death  of  my  sd  wife^  no  sale  or 
investmt  or  traosposon  of  investmt  of  any  pt  of  the  sd  trust 
este  and  premes  wch  shall  have  been  appropriated  in  or 
towards  satisfon,  or  as  pt  of  the  share  of  any  of  my  sd  daurs 
in  the  sd  trust  este  and  premes  shall  be  made  witht  the  con- 
sent in  writg  of  such  daur,  if  living  and  of  full  age. 

XXI.  I  AUTHORISE  my  trees  at  any  time  to  lend  to  the  sd  Power  to 
K.  for  the  pposes  of  the  sd  business  any  sum  or  sums  of  f^^^j*^ 

moy  not  exceedg  in  the  whole  the  sum  of  £ out  of  the  »<»  for 

trust  premes^  for  such  period  as  they  may  think  pper.  Add  purpoees. 
any  of  the  provons  at  p.  461,  form  xn.,  wch  may  be  appro* 
priate  {^If  K.  is  a  tree  add,  Provd  always  that  my  trees 
other  than  the  sd  K.  may  call  in  and  compel  paymt  of  the 
sd  loan,  as  and  when  the  same  shall  become  payable,  but 
witht  being  in  anywise  responsible  for  loss  occasioned  by 
any  omission  or  neglect  so  to  do]. 


GENERAL   POWERS   OF  APPOINTMENT. 

I.  In  trust  for  such  pson  or  psons  {b),  for  such  pposes,  General 
and  in  such  mner  as  the  sd,  donee,  shall  from  time  to  time  ^^®.^  ?^ 

appoint- 

[by  any  deed  or  deeds  revocable  or  irrevocable  or]  by  will  or  mont  to 
codl  appt ;  And  in  default  of  and  subjt  to  any  such  apptmt,  ^^^' 
In  trust,  &c. 

n.  In  trust,  &c.,  as  above,  as  the  sd,  donees,  shall  from  Tbe  same 
time  to  time  by  any  deed  or  deeds  revocable  and  irrevocable  Jhe*8ar"** 
jtly  appt,  and  in  default  of  and  subjt  to  any  such  apptmt,  ^▼or. 
then  as  the  survor  of  them  the  sd,  donees,  shall,  after  the 


(()  For  real  estate,  insert  here, ''for  SUch   este   or  estes,  intt  or  Variation 

intts,  subjt  to  such  powers  and  provons  :  "  and  if  the  limita-  ^®L^ 
tions  are  legal,  say,  *'  to  the  USe  of,"  iDstead  of ,  "  in  trust  for." 
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dece  of  tho  one  of  them  first  dying,  from  time  to  time  in 
like  mner  or  by  will  or  codl  appt ;  And  in  default  of  and 
subjt  to  any  apptmt  under  the  respive  powers  hinbfe  contd. 
In  trust,  &c. 


LIFE   INTERESTS  (a). 

Life  into-       !•  And  SHALL  pay  the  income  of  the  sd  sum  of  £ »  or, 

J^^P"'  "  share/'  and  the  investmts  representg  the  same,  or,  "  the 

VariatioM  ^^  ^"^"^t  premes  constitutg  or  representg  my  residuary  este," 

for  realty    or,  "  my  sd  residuary  trust  este  (6),"  to  the  sd during 

fund  of  his  [her]  life  [widowhood]  (c). 

"^^^y*"^       II.  And  shall  pay,  &c.,  as  above,  to during  her  life 

The  same  ^^^  ^^^  septe  use  (e),  and  so  that  during  [her  psnt  or  any 

to  woman  future]  coverture  she  shall  not  have  power  to  anticipate  the 

antidpa-  Same,  or,  "  witht  power  of  anticipon." 

tion  (rf). 

(a)  The  fonns  under  this  and  the  next  three  headings  are  adiipted  onlj  to 
real  and  personal  estate  held  in  trust.    For  legal  limitations  of  real  estate, 
see  Specific  Devises,  and  Devises  in  Stbict  Settlement. 
Variations       (P)  For  real  estate  not  directed  to  be  converted,  say,  "  net  rents  and 

!«L!^  profits  of  the  sd  hereds  and  premes  [after  paymt  of  all 
outgoings  and  expses,  wch  may  be  payable,  orwch  my  trees 
may  think  fit  to  pay  throut,  and  the  intt  on  any  ppal  sums, 
and  any  annual  sums  chged  thron  "].  For  a  mixed  fund  of  realty 
and  personalty,  say,  "  net  rents,  profits,  intt,  divds,  and  annual 
produce  [or,  rents,  profits,  and  income]  of  the  sd  real  and 
psonal  este  and  premes  [after  paymt,  &c.,  as  above]." 

(r)  As  to  the  validity  of  gifts  daring  widowhood,  and  generally  as  to  gifts 
operating  in  restraint  of  marriage  ;  see  4  Dav.  Prec.  38,.note ;  Elph.  Introd. 
Conv.  3rd  ed.,  p.  404  ;  and  see  the  form  of  gift  of  an  annuity  during  spinster- 
hood,  above,  p.  718,  and  note  thereto.  A  gift  of  income  to  a  married  woman 
so  long  as  she  should  live  apart  from  her  husband  was  held  void  in  He 
Moore,  39  Ch.  D.  116,  where  the  distinction  between  gifts  on  condition  and 
gifts  by  way  of  limitation  is  discussed. 

(<0  See  p.  452,  note  (ft). 

(e)  See  above,  p.  706,  note  (a). 


estate. 
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in.  And  after  the  death  of  the  sd [death  or  marre  ^^  ">- 

of  my  sd  wife,  or  as  the  case  may  be'}  shall  pay  the  income  (g)  remainder 

of  the  same  trust  premes,  or  as  the  case  may  be,  to ,  if  ^^' 

survivg,  during  his  [her]  life  \^for  restraint  on  anticipon  see 
last  form}. 

lY.  Upon  trust,  that  if  at  the  time  of  my  death  [or,  t/iifeinte- 
the  life  intt  is  in  remr,  at  the  time  of  this  psnt  trust  takg  ^^tleT'" 
effect  in  posson],  the  sd  K.  wd  not,  by  reason  of  any  ante-  on  bank- 
cedent  bkptcy,  or  alienon  or  chge,  or  attempted  alienon  or  2J?*St). 
chge,  or  the  happening  of  any  other  event,  be  wholly  or 
partially  prevented  from  psonally  enjoying  the  life  intt  hby 
given  to  him  in  the  sd  trust  premes,  if  the  same  were  given 
to  him  absolutely,  then  my  trees  shall  pay  the  income  of  the 
sd  trust  premes  (t)  unto  the  sd  K.  during  his  life  or  until  he 
shall  become  bkpt,  or  shall  alienate  or  chge  or  affect  to 
alienate  or  chge  the  sd  income  or  some  pt  thof,  or  until 
some  other  event  shall  happen  whby,  if  the  sd  income  or 
any  pt  thof  belonged  to  him  absolutely,  he  wd  be  wholly  or 
partially  deprived  of  the  psonal  enjoymt  thof,  [or  until  a 
judgmt,  decree,  or  order  of  any  court  of  law  or  equity  in 
England  or  elsewhere  for  the  paymt  of  moy  shall  be  made 
agst  him]. 

V.  And  shall  pay  the  income  (t)  of  the  sd  trust  premes  The  same, 
to  the  sd  K.  during  his  life,  unless  and  until  some  event  ^**°^*°"°* 
shall  have  happened  or  shall  happen,  whby,  if  the  sd  income 
belonged  absolutely  to  him,  he  wd  be  deprived  of  the  psonal 
enjoymt  thof  or  of  any  pt  thof. 


(/)  A  gift  to  the  husband  or  wife  of  the  first  life- tenant  would  not,  it  is 
conceived,  operate  in  case  of  a  divorce  QRe  Aforrieton^  40  Ch.  D.  30).  Bull' 
ftwre  y.  Wynter,  22  Gh.  D.  619,  appears  to  be  a  doubtful  decision,  and  should 
not  be  relied  on. 

(^)  See  note  (J)  on  last  page. 

(A)  As  to  trusts  of  this  nature,  see  p.  455,  note  ;  p.  456,  note  (h).  Com- 
pare the  forms  in  the  case  of  annuities,  aboTe,  pp.  718  ^  tcq, 

(t)  For  the  variations  for  real  estate,  or  a  mixed  fund  of  realty  and  per- 
sonalty, see  last  page,  note  (^},  and  make  corresponding  alterations  through- 
out the  form. 
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Discretion- 
ary  tnut 


vi.  And,  in  the  event  of  the  trust  hinbfe  contd  for  paymt 

for  appli-  of  the  8(1  income  to  the  sd  K.  determining  or  failg  in  his 

Scome°  ^^  time,  my  trees  shall  during  the  remr  of  his  life,  or  during 

after  for-  g^ch  shorter  period  continuous  or  discontinuous  as  they 

benefit  of  shall  in  their  absolute  and  uncontrolled  discron  think  fit  (b), 

^*^d^°*'**  pay  all  or  any  pt  of  such  income  or  apply  the  same  for  the 

family,  maiutce  and  psonal  support  or  benefit  of  all  or  any  one 

&c  (a). 


(a)  See  p.  456,  note ;  and  see  the  fonn  of  protected  gift  of  an  annnitj  to 
a  female,  p.  719. 
Tmst  to  W  ^  discretion  may  be  given  to  the  trnstees  after  forfeitme  either  to  pay 

pay  to  life  the  income  to  the  life  tenant  or  apply  it  for  his  benefit  (without  naming 
tenant  other  objects  of  the  trust)  or  to  withhold  it  and  accumulate  as  long  as 
after  for-  ^^jg  ^j^^^  permits  ;  which  would  be  effectual  against  the  life  tenant  and 
eiture  or  ^jonsequently  against  his  creditors,  who  cannot  have  any  higher  rights ; 
late.  in  that  case  the  clause  may  proceed  : — *'  either  pay  the  sd  income 

to  or  apply  the  same  for  the  psonal  support  or  benefit 
of  him  the  sd  K.  in  such  mner  as  they  think  fit,  or  may 
at  any  time  or  times  in  the  like  discron  withhd  aU  or  any 
pt  of  such  income  from  him  and  accumulate  the  same  as 
an  addon  to  the  capital  of  the  sd  trust  fund,  by  the  in- 
vestmt  thof  in  any  such  investmts  as  are  hinafter  authorised, 
with  power  at  any  time  to  change  the  investmt  thof  at 
discron,  and  so  that  such  accumulons  and  income  thof  shall 
be  held  upon  the  same  trusts  as  the  origl  fimd,  but  my 
trees  shall  nevs  have  power  in  their  absolute  discron  to  pay 
or  apply  such  accumulons  or  any  pt  thof  at  any  time  after- 
wards during  the  life  of  the  sd  K.  to  him  or  for  his  benefit 
as  if  the  same  had  been  income  of  the  then  current  yr : 
Provd  always  that  in  the  event  of  the  sd  K,  survivg  me  for 
more  than  21  yrs  the  accumulon  of  any  income  wch  may  be 
withheld  from  him  under  the  discronary  power  hinafter  contd 
shall  after  the  expiron  of  such  21  yrs  cease,  and  the  income 
so  withheld  shall  be  thenceforth  pd  or  applied  by  my  trees 
in  the  same  mner  as  if  the  sd  K.  were  dead  :  [Provd  always 
and  it  is  my  earnest  wish  and  request  that  my  trees  shall 
in  the  exercise  of  the  discron  hinbfe  given  to  them  act 
accdg  to  what  they  may  consider  the  best  intts  of  the  sd  K. 
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or  more  to  the  exclusion  of  the  others  or  other  of  the  foUowg 
objects,  namely,  the  sd  K.,  and  his  wife  (if  any),  and  his  chn 
or  remoter  issue  for  the  time  being  in  existce,  whether  minors 
or  adults,  and  the  other  psons  or  pson  for  the  time  being 
entled  to  or  intted,  whether  absolutely,  contingently,  or 
orwise,  in  the  sd  trust  premes,  or  any  pt  thof,  under  the 
trusts  hrin  contd  to  take  effect  after  the  dece  of  the  sd  K., 
in  such  proportions  and  mner  as  my  trees  shall  in  their 
absolute  and  uncontrolled  discron  from  time  to  time  think 
pper,  and  subjt  to  the  disoronary  power  lastly  hinbfe  contd, 
shall,  during  such  remr  of  the  life  of  the  sd  K.,  hold  the  sd 
income  or  so  much  thof  as  shall  not  be  applied  under  such 
discronary  power,  Upon  the  trusts  and  for  the  pposes  upon 
and  for  wch  the  sd  income  wd  for  the  time  being  be  held  if 
the  sd  K.  were  then  dead. 

VII.  And  in  the  event  of  the  failure  or  determinon  during  The  same, 
the  life  of  the  sd  K.  of  the  trust  lastly  hinbfe  decld  in  his  Short  form, 
favour  shall,  during  the  remr  of  his  life,  pay  or  apply  all  or 
any  pt  of  the  sd  income  unto  or  for  the  psonal  support  or 
benefit  of  the  sd  K.  and  his  wife  and  issue  (if  any)  for  the 
time  being  in  existce,  and  the  psons  or  pson  for  the  time 
being  intted  in  the  sd  trust  premes  under  the  ulterior  trusts 
hinafter  decld,  or  any  of  such  respive  objects  of  the  psnt 
discronary  trust  to  the  exclusion  of  the  others  or  other  of 
them,  in  such  shares  and  mner  as  my  trees  shall  from  time 
to  time  in  their  absolute  discron  think  pper,  and  subjt  to 
such  discronary  trust  or  power  shall  hold  the  sd  income 
upon  the  trusts  upon  wch  the  same  wd  for  the  time  being  be 
held  if  the  sd  K.  were  then  dead. 

vni.  And  after  the  failure  or  determinon  during  the  life  Tni«to  of 
of  the  sd  K.  of  the  trust  hinbfe  decld  of  the  sd  income  in  afteTbank- 
his  favour  shall  during  the  remr  of  his  life  hold  the  sd™P*^^'*^« 

^  where  the 


and  not  withhd  the  sd  income  from  him  unless  they  see  good 
reason,  but  this  expression  of  my  wishes  is  intd  merely  for 
their  guidce  and  not  as  imposg  any  legal  obligon  or  fetter  on 
their  discron].'* 
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life  inte-     income  upon  the  trusts  and  for  the  pposes  upon  and  for  wch 

rent  IS  not  ,  ,  . 

protected    the  same  wd  for  the  time  being  be  held  if  he  were  dead. 
(**>•  IX.  Provd  always,  and  I  declare  that  in  case  any  pson  to 

tcnnining*"  whom  a  life  intt  in  tlie  sd  trust  premes  is  hinbfe  given  shall 
all  tenan-    at  any  time  alienate  or  chge,  or  affect  to  alienate  or  cLge, 

cies  for  life    -      .  *    i         ,  ^i     i«         • 

on  t>ank-     the  mcome  of  the  sd  trust  premes  or  any  pt  thof,  or  in  case 

rnptcj,  Ac.  |jy  rgagon  of  his  [or  her]  bkptcy  or  any  other  event  (whether 

happening  before  or  after  such  life  intt  shall  come  into  posson 

or  before  or  after  my  dece),  the  sd  income  or  any  pt  thof 

shall  or  but  for  this  provo  wd  belong  to  or  become  vested  in 

some  other  pson  or  psons,  then  the  trust  hinbfe  contd  for 

paymt  of  the  sd  income  to  such  pson  shall  immedly  thrupon 

cease  and  become  void ;  if  the  life  este  is  not  to  be  protected 

say,  "  and  my  trees  shall  during  the  remr  of  his  [or  her]  life 

hold  the  sd  income  upon  the  trusts  and  for  the  pposes  upon 

and  for  wch  the  same  wd  for  the  time  being  he  held  if  he  [or 

she]  were  dead  ;  '*  if  the  life  intt  is  to  be  protected  say,  "  And 

in  such  event  my  trees  may  during  the  remr  of  his  [or  her] 

life,  &c.,  discronary  trust  for  applicon  of  income  for  benefit  of 

life  tenant  and  his  family,  dec,  as  inform  vi." 

Life  in-  x.  And  SHALL  pay  the  income  (c)  of  the  sd  trust  premes 

widow        ^  ™y  sd  wife  during  her  life,  and  so  that  during  any  future 

charged      coverture    the    same    shall    be    for   her    septe   use   witht 

with  main*  ,    ,  .  .... 

tenance  of  power  of  anticipon,  but  subjt  to  the  obligon  of  maintaining 
children  ^^^  educatg  throut  such  of  my  chn  as  shall  for  the  time 
being  be  minors  and  shall  not  have  been  married  [and 
maintaining  such  of  my  daurs  as  shall  for  the  time  being 
be  adult  and  spinsters],  but  witht  liability  to  acct  so  long  as 
she  shall  maintain  and  educate  them  resply  to  the  satisfon 
of  my  trees. 
^T^^       XI.  And  I  request  my  sd  wife,  but  not  so  as  to  impose 

direction  .  .        . 

to  maintain  any  legal  obligon  upon  her,  to  maintain  and  educate  such  of 

children. 

(a)  As  to  this  form,  see  above,  p.  458,  note. 

(V)  See  p.  458,  form  xxvL  for  the  full  form,  which  can  readily  be  adapted 
to  this  case. 

(c)  For  yariatlons  for  real  estate  or  a  mixed  fund,  see  above,  p.  746, 
note  (Jf), 
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my  chn  as  shall  for  the  time  being  be  minors  and  unmarried, 
and  to  make  pper  annual  or  other  allowces  to  such  of  my 
chn  as  shall  for  the  time  being  have  attained  the  age  of 
twenty-one  yrs  and  shall  in  her  opinion  require  the  same. 

xn.  And  shall  pay  the  [net  rents,  profits,  and]  income  Tenancy  in 

of  the  sd  trust  premes  to  , ,  and  and  the  l^^^'for 

survors  of  them  during  their  respive  lives  in  equal  shares  as  ^^  ^^ 
tenants  in  common,  and,  subjt  thto,  shall  stand  [seised  and]  capital  for 
possed  of  the  sd  ti'ust  premes,  in  trust  for  the  last  survor  ^  ^^' 

of  them  the  sd , ,  and and  the  [hrs],  exs,  ads 

and  assns  of  such  last  survor  absolutely. 


TRUSTS    FOR    CHILDREN    AND    ISSUE  (d). 

I.  In  trust  for  all,  or  such  one  or  more  exclusively  of  the  Tnigt  for 
others  or  other,  of  my  chn,  or  remoter  issue,  such  remoter  ^f!******"'* 

*'  cmldren  or 

issue  to  be  bom  and  take  vested  mtts  within  21  yrs  after  the  remoter 
death  of  my  sd  wife  (/),  at  such  age  or  time,  or  respive  ages  ^^doi^all 
or  times,  if  more  than  one  in  such  shares  and  with  such  appoint  («). 
future  or  other  tnists  for  their  respive  benefit,  and  such 
provons  for  their  respive  advancemt,  either  in  the  lifetime  of 
my  sd  wife  or  after  her  death,  and  maintce  and  educon,  at 
the  discron  of  my  trees  or  any  other  pson  or  psons,  and  in 
such  mner  in  all  respts  as  my  sd  wife  shall  from  time  to 
time  by  any  deed  or  deeds,  revocable  or  irrevocable,  or  by 
will  or  codl  appt  (g),  And  in  default  of  and  subjt  to  any 
such  apptmt  as  afsd,  &c. 

(d)  See  p.  746,  note  (fl). 

(e)  As  to  the  frame  of  the  power  of  appointment,  see  pp.  460,  461,  notes. 
For  a  power  exclading  a  child  taking  an  estate,  see  i^fra,  form  xzii. 

(/)  For  real  estate  add  here,  "  for  such  estes  or  este,  intts  or 
intt-" 

(£)  If  the  widow's  life  interest  is  determinable  on  her  marrjing  again,  add 

if  so  intended,  '*  Provd  ALWAYS,  that  in  the  event  of  my  sd 
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Trust  for  n.  In  TRUST  for  all,  OF  Buch  one  or  more  exclusively  of 
iBSDe  of  ^^^  others  or  other,  of  the  chn  or  remoter  issue  of  the  sd 
tenant  for   guch  remoter  issue  to  be  bom  and  take  vested  intts 

life  as  he  <•    t 

shall  ap-  within  21  yrs  after  his  death  [the  death  of  the  survor  of  the 

P°*°*'  sd and ]  (6),  at  such  age  or  time,  or  respive  ages 

where  the  ^^  times,  if  more  than  one  in  such  shares,  and  with  such 

power  ia  foture  or  other  trusts  for  their  benefit  and  such  provons  for 

ffiven  to,,  ,,* 

twotenants  their  respive  advancemt,  either  in  the  lifetime  or  after  the 
for  life  and  death  of  the  sd [and 1,  and  maintce  and  educon, 

the  sur-  .  I 

Tivor  (a),    at  the  discron  of  my  trees  or  any  other  pson  or  psons,  and 

in  such  mner  in  all  respts  as  the  sd shall  from  time  to 

time  by  any  deed  or  deeds,  revocable  or  irrevocable,  or  by 
will  or  codl  appt,  And  in  default  of  and  subjt  to  any  such 

apptmt,  &c.,  [or,  as  the  sd and shall  from  time  to 

time  by  any  deed  or  deeds,  revocable  or  irrevocable,  jtly 
appt,  and  in  default  of  and  subjt  to  any  such  jt  apptmt  as  the 

survor  of  them,  the  sd  and  shall  from  time  to 

time  after  the  dece  of  the  one  first  dying,  in  like  mner,  or  by 

will  or  codl  appt.  And  in  default  of  and  subjt  to  any 

apptmt  under  the  respive  powers  lastly  hinbfe  contd,  &c.]. 

Trust  for        m.  In  TRUST  for  all,  or  Any,  to  the  exclusion  of  the  others 

issue  as      0^  other,  of  my  chn  or  remoter  issue,  [the  chn  or  remoter 


Proviso  wife  marrying  again,  the  power  lastly  hinbfe  contd  shall 
w^e™lif     thenceforth  cease  to  be  exercisable,  but  witht  prejudice  to 

interest  is  any  previous  exercise  thof  by  deed.*'  There  might  be  a  question 
determin-  jjg  iq  t^e  effect  of  this  where  there  has  been  a  previous  revocable  appoint- 
a   e  on    er  ^j^q^^    j|  j^  ^jjg  eame  event  the  power  of  appointment  is  to  continue,  the 

a^in.  following  proviso  may  be  added  if  desired;   "  ProvD    ALWAYS   that 

in  the  event  of  my  sd  wife  marrying  again  the  power 
lastly  hinbfe  contd  shall  not  be  exercised  by  her  after 
such  marre  so  as  to  diminish  the  share  to  wch  any  child 
of  mine  shall  at  the  date  of  such  apptmt  have  become 
entled  in  posson  in  default  of  apptmt.''    Compare  form  xxx. 

p.  461. 

(a)  For  additions  to  this  power  where  the  interest  of  the  tenant  for  life  is 
determinable  on  bankruptcy,  &c.,  see  pp.  461,  628. 

(V)  See  note  (/)  last  page. 
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issue  of  the  sd ,]  if  more  than  one  in  such  shares,  and  ^<iov  or 

in  such  mner  in  all  respts  as  my  sd  wife  [as  the  sd  ]  life  ghalT 

shall  by  deed  revocable  or  irrevocable,  or  by  will  or  codl  gS^*" 
appt.  And  in  default  of  and  subjt  to  any  such  apptmt,  &c,  form  (c). 

IV.  In  trust  for  all  or  any,  my  chn  or  child,  [the  chn  or  Tnut  for 

child  of  the  sd ,]  who  being  a  son  or  sons  attain  (d)  the  ^^lS!J"or' 

age  of  21  yrs,  or  being  a  daur  or  daurs  attain  that  age  or  Another 
marry  («),  if  more  than  one  in  equal  shares.  ii^l^.y^). 

V.  In  TRUST  for  all  or  any  my  chn  or  child,  who,  being  a  Tnut  for 
son  or  sons  attain  the  age  of  21  yrs,  or  being  a  daur  or  ^Jdre" 
dsiurs  attain  that  age  or  marry  with  the  consent,  if  marrying  ^^  at  21, 
after  my  death,  of  her  or  their  guardian  or  guardians  (e),  if  at  sn,  o" 
more  than  one  in  equal  shares.  marrMgo 

^  with  con- 

— —  8ent(^). 

(<?)  See  note  (a)  last  page. 

(d)  This  wording  is  suitable  whether  the  children  are  all  under  age  or 
unmarried,  or  some  are  already  of  age  or  married  ;  but  in  the  latter  case,  if 

thought  preferable,  say,  *'  have  attained  or  shall  attain,  &C.,"  and 
"  have  married  or  shall  marry." 

(0  For  real  estate  add  here,  "  their,  his,  or  her  hrs  and  assns,"  Variations 
for  a  mixed  fund  of  real  and  personal  estate,  "  their,  his,  or  her  hrs,     L*?^ 
exs,  ads,  and  assns,  resply."    The  addition  of  these  words,  though  a  mixed 
common,  is  of  couise  not  essential,  even  in  the  case  of  real  estate  (see  the  fund. 
Wills  Act,  8.  28). 

(/)  This  form  should  not  be  used  where  the  parent  is  living  and  does  not 
take  a  life  interest ;  see  form  viii.  below  for  that  case.  In  the  case  of  the 
testator's  children,  or  those  of  another  deceased  person,  the  vesting  may  be 
postponed  till  any  later  age  than  twenty-one.  For  a  trust  for  the  children  of 
another  living  person  postponing  the  vesting  to  a  later  age,  as  far  as  the  law 
will  permit,  see  p.  756,  form  x. 

(^)  Under  a  trust  in  this  form  a  daughter,  although  marrying  without  As  to 
consent,  would,  if  she  afterwards  attains  twenty-one,  become  entitled.    If  it  marriage 
is  the  intention  that  a  daughter  so  marrying  should  be  absolutely  excluded,  ^^^ 
the  next  form  should  be  used.  On  the  validity  of  such  a  gift  see  4  Dav.  Prec.  *^'**®'**- 
72,    note,    and   the   notes   to    Seott    v.  Tyler,  2  W.  &  T.  L.  Ca.   Eq. 
As  to  the  effect  of  marriage  at  a  time  when  there  is  no  guardian,  see 
He  Broion,  18  Ch.  D.  61.    As  to  the  effect  of  marriage  with  consent  of 
parents,  where  there  is  only  one  parent  surviving  at  the  time  of  the 
marriage,  who  consents  thereto,  see  Dawson  v.  OHver-Masiey,  2  Ch.  D.  75S. 
As  to  the  validity  of  a  clause  of  forfeiture   on  change  of  religion    or 
marriage  with  a  person  of  another  religion,  see  Hodgson  v.  Halford,  11  Ch. 
D.  959.    As  to  the  difference  between  real  and  personal  estate  with  regaiO  to 
a  condition  of  forfeiture  on  marriage  without  consent  and  the  necessity  of  a 
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^^*^<7  VI.  In  trust  for  all  or  an}^  my  chn  or  child,  who,  being 
children  at  a  soii  or  sons  attain  the  age  of  21  yrs,  or  being  a  daur  or 
TO  afto'  ^^^^  attain  that  age  or  marry  in  my  lifetime,  or  attain  that 
exclude  age  after  my  death  witht  havg  previously  married,  or  marry 
n^ryin"  after  my  death  under  that  age  with  the  consent  of  her  or 
under  age  their  guardian  or  guardians  (a),  if  more  than  one  in  equal 
consent,      shares. 

TruBt  for  yii.  In  TRUST  for  all,  or  any,  my  chn  or  child,  [the  chn  or 
testatoTo^  child   of   the   sd  ,]  (a),   if   more   than   one   in   equal 

another        shares. 

veat  imme-      VIII.  In  TRUST  for  all,  or  any,  the  elm  or  child  of 


diateiy  (6).  ^Yiq  shall  be  living  at  my  dece,  or  bom  at  any  time  after- 
traS  for  wards  before  any  one  of  such  chn  for  the  time  being  in 
chUdren  of  existcc  attains  a  vested  intt,  (c)  and  who,  being  a  son  or 
living  per-  SOUS  attain  the  age  of  21  yrs,  or  being  a  daur  or  daurs  attain 
tek  ^^0     ^^^^  ^S®  ^^  marry,  {a)  if  more  than  one  in  equal  shares. 

life  estate.    • 

gift  over,  in  case  of  personal  estate,  see  Williams  on  Personal  Property,  13th 
ed.,  pp.  475-6,  and  the  cases  there  referred  to. 
(a)  See  note  (e)  last  page. 

(6)  This  form  is  adapted  to  the  case  where  the  children  are  all  adnlt, 

otherwise  form  iv.  should  be  used.    An  immediate  trust  in  this  form  for  the 

children  of  another  living  person  would  include  only  those  living  at  the 

death  of  the  testator,  provided  there  were  any  such  children  then  in  existence  ; 

but  \t  the  gift  is  in  remainder,  children  bom  after  the  testator's  death,  and 

before  the  period  of   distribution,  would  share ;  see  Hawkins  on  Wills, 

p.  68. 

As  to  ascer-     (^)  A  simple  trust  for  all  the  children  who  attain  twenty-one,  &c  (where 

taining        the  parent  takes  no  life  interest),  would  include  only  those  living  at  the 

class  of        testator's  death  or  bom  afterwards  and  before  any  child  attains  a  vested 

children,      interest ;  but  it  is  better  to  express  this  as  in  the  text.    Where  a  period  of 

accumulation  is  expressed,  the  children  bom  during  such  period  and  attaining 

21  will  be  entitled  (^W^aUon  v.  Tovng,  28  Ch.  D.436).    Where  there  is  a  gift 

of  income  to  one  for  life,  and  at  his  death  to  his  children  who  should  attain 

21,  with  a  subsequent  proviso  that  on  his  bankruptcy  the  income  should  be 

payable  to  his  children  as  if  he  were  dead,  children  bom  after  bis  bankruptcy 

are  entitled  to  share  in  the  fund,  subject  to  the  contingency  of  their  attaining 

21  (Be  Bedson,  28  Ch.  D.  523).     The  mle  of  convenience  that  where  there 

is  a  bequest  of  corpus  to  children  as  a  class  on  attaining  a  given  age,  the 

period  for  ascertaining  the  class  is  the  time  when  the  first  of  the  class  by 

attaining  the  given  age  becomes  entitled  to  payment,  and  children  coming 

into  esse  after  that  period  are  excluded,  is  not  applicable  to  similar  bequests 

of  income  (Be  Wenmoth,  87  Ch.  D.  266). 

The  trust  in  the  text  might  be  extcnr!ed  to  all  children  born  before 
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IX.  In  TRUST,  if  there  shall  be  but  one  child  of  the  sd  ^"^  ^®'  , 

'  children  of 


,  for  such  one  child  (d) :  And  if  there  shall  be  two  or  tenant  for 

more  chn  of  the  sd =-,  then  In  trust  for  such  two  or^®*^^^ 

more  chn  in  equal  shares:    Provd  always,  and  I  declare  by  means  of 

that  if  there  shall  be  more  than  one  child  of  the  sd ,  gSi^I^d 

and  any  of  them  being  a  son  or  sons  shall  die  under  the  age  >«c™«r 
of  21  yrs,  or  being  a  daur  or  daurs  shall  die  under  that  age 
and  witht  havg  been  married,  then  as  well  the  origl  share 
intd  to  be  hby  provd  for  as  the  share  or  shares  by  virtue  of 
this  psnt  clause  or  provo  accruing  to  each  such  son  or  daur  so 
dying  as  afsd,  [or  so  much  thof  as  shall  not  have  been 
applied  or  disposed  of  for  the  advancemt  of  any  such  child 
under  the  power  for  that  ppose  hinafter  contd,]  shall  from 
time  to  time  go,  accrue,  and  belong  to  the  others  or  other  of 
such  chn,  and  so  far  as  circes  will  admit  shall  vest  in  them, 
him,  or  her,  if  more  than  one  in  equal  shares,  at  such  and 
the  same  time  or  times  and  in  such  and  the  same  mner  as  is 
hinbfe  provd  concemg  their,  his,  or  her  origl  shares  or 
share :  Provd  also,  and  I  further  declare  that  if  there  shall 

be  no  child  of  the  sd ,  or  if  there  shall  be  one  or  more 

such  child  or  chn,  but  such  child  if  only  one,  or  all  such  chn 


the  youngest  child  for  the  time  being  in  esse  attains  a  vested  interesf,  but 
this  woold  prevent  a  child  who  has  attained  a  vested  interest  from  receiving  his 
share  until  all  the  younger  children  have  attained  vested  interests,  or  the  death 
of  the  parent.  If  it  is  desired  1o  extend  the  gift  to  all  children,  the  following 

words  may  be  substituted, "  who  shall  be  living  at  my  dece,  or 
bom  at  any  time  afterwards  during  the  life  of  the  sd or 

after  his  dece.'*  As  in  that  case  the  fund  will  not  be  distributable  till 
the  death  of  the  parent,  provision  should  be  made  for  the  payment  of  the 
income  in  the  meantime  to  the  children  who  have  attained  vested  interests, 
or  their  representatives,  or  for  the  benefit  of  the  minor  children.  As  to  the 
right  to  the  income  in  the  absence  of  express  provision,  see  ScoU  v.  Lord 
Scarboroughf  I  Beav.  154. 

Qd)  For  real  estate,  add  here,  ^'  his  or  her  hrs  and  assns,"  for  a  Variations 

mixed  fund  of  realty  and  personalty,  "  his  or  her  hrs,  exs,  ads,  and  ^^^  "*^ 

-       „  9         7,  estate  or  a 

assns  resply  ;      and  make  corresponding  alterations  in  the  rest  of  the  mixed 
form.  ^nnd. 

(«)  This  form  of  trust  is  now  seldom  used,  being  superseded  in  practice  by 
form  IV.  above,  but  it  may  occasionally  be  found  useful. 

8  c  2 
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if  more  than  one,  shall  being  a  son  or  sons  die  under  the 
age  of  21  yrs,  or  shall  being  a  daur  or  danrs  die  under  that 
age  and  witht  hayg  been  married^  then  my  trees  shall  hold 
the  same  trust  premes,  or  so  much  thof  as  shall  not  have 
been  applied  or  disposed  of  for  the  advancemt  of  any  such 
child  or  chn  under  the  afsd  power,  In  trust,  &c. 

^[||J*f°'  .      X.  In  trust  for  all  or  any,  the  chn  or  child  of  the  sd 

another  who  shall  be  living  at  my  death,  or  bom  at  any  time  after- 
son^posi!'^  wards,  and  who  being  a  son  or  sons,  attain  the  age  of  25 
poning  the  yrs,  or  being  a  daur  or  daurs,  attain  the  age  of  25  yrs,  or 
25.  *°^  marry,  or  (whether  sons  or  daurs)  shall  be  living  at  the 
expiron  of  21  yrs  after  the  death  of  the  survor  of  me  and 

the  sd (a),  if  more  than  one  in  equal  shares. 

Clause  XI.  Provd  ALWAYS,  and  I  declare  that  if  any  grandson  of 

vesting  of  mine  shall  or  wd  if  living,  attain  the  age  of  25  yrs  before 
^^^'^^to'*  *^^^  expiron  of  21  yrs,  computed  from  the  time  of  the  dece 
the  age  of  of  the  survor  of  my  chn  and  more  remote  issue  (if  an}') 
too  remote  ^i^i^o  **  ^7  death,  then  the  vestg  of  the  share  of  each  such 


As  to  rule  ^^^  ^  ^^^^  ^^^^  ^  extended  to  children  bom  after  the  testator's  death 
against  tbese  words  are  added  in  order  to  keep  within  the  rule  against  perpetoities ; 
perpetui-  though  it  would  appear  that  such  a  gift  would  not  now  be  held  void  because 
ties.  it  might  violate  the  rule  against  perpetuities  in  certain  events,  bat  that  the 

actual  state  of  the  family  will  be  looked  at,  and  those  children  only  who  are 
debarred  by  that  rule  from  taking  will  be  excluded,  the  gift  to  the  others 
being  held  good  (  Von  Broekdorff  v.  Malcolm^  30  Ch.  D.  172  ;  Be  Coppard, 
35  Ch.  D.  350.  If  the  parent  does  not  take  a  life  interest  this  trust  may  be 
restricted,  as  in  form  viii.,  to  children  bom  before  any  child  (or  if  pre- 
ferred before  the  youngest  child  for  the  time  being  in  eue)  attains  a  vested 
interest.    For  variations  for  real  estate  or  a  mixed  fund,  see  last  page. 

{b)  See  last  note.  In  cases  where  the  vesting  of  the  shares  of  the 
children  of  any  person  other  than  the  testator  is  postponed  till  after  the  age 
of  twenty-one,  it  may  sometimes    be  convenient   to   define   the   terms 

"  majority,**  and  "  minority,"  &C.,  as  in  the  following  form,  and  to  use 

the  phrase,  "  chn  or  child  attaing  majority,"  instead  of  "  chn  or 
child  who  being  a  son,  &c.' 


»> 


Special  ^'  I  DECLARE  that  the  expression,  *  majority,'  as  used  in 

definition  ^Yiis  my  will,  wheu  applied  to  a  male  bom  in  my  lifetime 

and  mine-  shall  mean  his  attaining  the  age  of  twenty-five  yrs,  and  when 

ritv. 
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grandson  in  the  sd  trust  premes  shall  be  postponed  until  the 
attainmt  by  such  grandson  of  the  age  of  25  yrs. 

XII.  In  trust  for  all  or  any,  my  chn  or  child,  who  shall  '^^ '°' 
be  living  at  my  dece,  and  being  a  son  or  sons  attain  the  age  testator  at 
of  21  yrs,  or  die  under  that  age  leavg  issue,  or  being  a  daur  f^ciuding 
or  daurs  attain  that  age  or  marry,  and  any  child  or  chn  of  those  dying 
mine  who  may  have  died  in  my  lifetime  (whether  before  or  lifetime 
after  the  date  of  this  my  will)  leavg  issue  living  at  my  !®*^%. 
death,  (c)  if  more  than  one  in  equal  shares,  and  so  that  the 
share  hby  expd  to  be  given  to  any  such  deced  child  as  afsd 


applied  to  a  male  born  after  my  death  shall  mean  his  attaining 
the  age  of  twenty-  one  yrs,  and  when  applied  to  a  female  born 
in  my  lifetime  shall  mean  her  attaining  the  age  of  twenty-five 
yrs  or  marre,  and  when  applied  to  a  female  bom  after  my  death 
shall  mean  her  attaining  the  age  of  twenty-one  yrs  or  marre. 
And  that  the  expressions  '  minority '  and  'minor,'  as  used  in 
this  my  will,  shall  have  a  meang  correspondg  to  the  expres- 
sion '  majority.' " 

(p)  For  real  estate,  add  here,  "their,  his,  or  her  hrs,  and  assns,"  Variations 

and  afterwards  say,  "  shall  devolve  upon  and  vest  in  his  or  her  f?L!!*^ 
hrs  or  devisees  as  pt  of  his  or  her  real  este."    For  a  mixed  fund  a  mixed 

of  real  and  personal  estate,  add  here,  "  their,  his,  or  her  hrs,  exs,  ads,  ^^^^' 

and  assns,  resply,'*  and  afterwf  rds  say,  "  shall  devolve  upon  and 
vest  in  his  or  her  hrs,  devisees,  exs  or  ads,  resply  as  pt  of 
his  or  her  real  and  psonal  este." 

Qd)  This  form  operates  according  to  the  33rd  section  of  the  Wills  Act  in  Mode  of 
making  the  share  of  a  child  dying  before  the  testator  leaving  issue  part  of  his  providing 
or  her  estate.   Without  this  express  provision  such  a  child  would  be  excluded,  ^^r  a  child 
as  the  gift  being  to  a  class  would  vest  in  those  only  who  survive  the  testator  P^^^^^ceas- 
{Olney  v.  Bates,  3  Drew.  319  ;  Browne  v.  Hammond,  Johns.  210).    The  ^t^t^^p 
words  declaratory  of  the  intention  that  the  share  of  a  deceased  child  shall  leaving 
go  to  his  or  her  representatives  should  be  inserted,  though  they  appear  to  be  issue, 
unnecessary  having  regard  to  the  Wills  Act,  s.  33.  The  vesting  in  this  case  may 
of  course  be  postponed  to  any  later  age  than  twenty-one  ;  see  above,  p.  753, 
note  (/)  ;  but  in  that  case  it  may  be  proper  that  such  restriction  should  not 
apply  to  deceased  children.    As  the  effect  of  the  clause  in  the  text  is  to 
make  the  share  of  a  deceased  child  part  of  his  estate  so  as  to  be  subject  to  his 
debts  (see  p.  707,  note),  and  so  as  possibly  in  the  case  of  a  daughter  to  carry 
her  share  to  her  husband,  it  may  be  better  to  provide  for  this  case  by  giving 
the  share  of  a  deceased  child  to  the  issue  as  in  form  xvii.    It  is  also  gene- 


758  WILLS. 

shall  vest  in  his  or  her  repves  as  pt  of  his  or  her  psonal  este 
in  the  same  mner  as  the  same  wd  have  done  if  he  or  she 
had  survived  me  and  died  immedly  after  me,  havg  attained 
a  vested  intt. 
The  same        xrn.  In  TRUST  for  all  or  any,  the  chn  or  child  of  the  sd 

of  Another  ,  who  shall  be  living  at  my  dece  or  born  afterwards  and 

pcmon  (a),  b^jng  ^  g^^  or  sons,  attain  the  age  of  21  yrs  or  die  under 
that  age  leavg  issue,  or  being  a  daur  or  daurs  attain  that  age 

or  marry,  and  any  child  or  chn  of  the  sd who  may  have 

died  in  my  lifetime,  &c.,  as  in  last  form, 
'in?  '^"^        ^'^*  ^^  TRUST  for  all,  or  any,  the  chn  or  child  of  the  sd 

of  another  ,  who  shall  be  living  at  my  dece,  or  bom  at  any  time 

wm"wh^"  afterwards,  and  who  being  a  son  or  sons  attain  the  age  of 
attain  25,   26  yrs,  or  shall  be  living  at  the  expiron  of  21  yrs  from  the 

those^dying  death  of  the  survor  of  me  and  the  sd ,  or  shall  die 

before  the  under  the  age  of  25  yrs  leavg  issue,  or  being  a  daur  or  daurs 
leaving  attain  the  age  of  26  yrs  or  marry,  or  shall  be  living  at  the 
issue  (6).     expiron  of  21  yrs  from  the  death  of  the  survor  of  me  and 

the  sd ,  and  any  child  or  chn  of  the  sd  who  may 

have  died  in  my  lifetime  (whether  before  or  after  the  date  of 
this  my  will),  leavg  issue  living  at  my  dece,  if  more  than  one 
in  equal  shares,  and  so  that  the  share  hby  expd  to  be  given 
to  any  such  deced  child  as  afsd,  shall  vest  in  Hs  or  her 
repves,  as  pt  of  his  or  her  psonal  este,  in  the  same  mner  as 


rally  better  and  more  convenient  to  proTide  for  the  event  of  a  child  prede- 
ceasing the  testator  leaving  issue,  by  a  separate  clause,  as  in  forms  xv.  and 
XX.  It  may  be  added  that  the  nnmerons  reported  instances  of  miscarriage 
on  the  part  of  testators  in  the  endeavoar  to  provide  for  the  issae  of  children 
predeceasing  them  (in  many  of  which  the  adherence  to  the  strict  letter  of 
the  will  or  the  application  of  technical  rules  of  construction  has  defeated  the 
evident  and  plainly  expressed  intention  of  the  testator)  render  considerable 
care  on  the  part  of  the  draftsman  necessary  in  framing  such  dispositions. 

(a)  As  to  the  necessity  for  an  express  gift  in  this  case  of  the  share  of  a 
deceased  child  to  his  or  her  representatives  so  as  to  prevent  lapse,  the  case 
not  being  within  the  33rd  section  of  the  Wills  Act,  see  In  re  Coleman^  4  Ch. 
D.  165.  This  form  is  not  to  be  used  where  the  parent  is  living  but  does  not 
take  a  life  interest.  In  that  case  the  form  should  be  modified  as  above, 
p.  754,  form  Vlll. 

{h)  See  the  last  note,  and  above,  p.  756,  note  (a).  For  variations  for  real 
estate  or  a  mixed  fund,  see  last  page,  note  {v). 
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if  he  or  she  had  survived  me  and  died  immedly  after  me, 
havg  attained  a  vested  intt  as  afsd. 

XV.  Provd  always  and  I  declare  that  if  any  child  of  mine  Proviso 

[of  the  sd 1  shall  have  died  in  my  lifetime  (whether  fhlre^of 

before  or  after  the  date  of  this  my  will),  leavg  issue  living  at  child  pre- 
my  death,  the  share  in  the  sd  residuary  este  and  trust  premes  testator  to 
wch  such  child  wd  have  taken  if  he  or  she  had  survived  me  ^*®  f^p.'®" 

sentatives 

[and  attained  a  vested  intt]  shall  be  held  in  trust  for  his  or  (e). 
her  psonal  repves,  as  pt  of  his  or  her  psonal  este. 

XVI.  Oerd  devise  and  bequest  of  real  and  psonal  este  to  A.  Clause 
And  I  DECLARE  that  in  the  event  of  the  sd  A.  dying  in  my  j^^jn 
lifetime,  whether  leavg  issue  or  not,  the  devise  and  bequest  g^^*  o^ 
of  my  residuary  real  and  psonal  este  hinbfe  made  in  his  real  and 
favour  shall  not  lapse,  but  that  such  residuary  este  shall  in  Kf****** 
that  event  devolve  upon  and  vest  in  his  hrs,  exs,  ads,  or 
devisees  resply,  accdg  to  the  nature  of  the  ppty,  as  pt  of  his 

real  and  psonal  este  resply,  in  the  same  mner  as  if  he  had 
survived  me  and  died  immedly  after  me. 

XVII.  In  trust  for  all  or  any,  my  chn  or  child  living  at  Trust  for 

testator  8 

my  death,  and  the  chn  or  child  then  living  of  any  then  cbiidreu, 
deced  child  of  mine,  who  being  male  attain  the  age  of  21  *°**  ^^^^' 
yrs,  (/)  or  being  female  attain  that  age  or  marry  (g),  if  more  deceased 
than  one  in  equal  shares,  but  so  that  the  chn  of  any  deced  ^t  W'^&c 

W 

(<?)  See  last  page,  note  (a). 

(d)  See  p.  757,  note.     This   clause  differs  from  the  last  in  providing 
against  lapse,  whether  the  devisee  leaves  issue  or  not. 

(c)  See  the  form  of  a  separate  clause  substituting  issue  of  deceased  children  As  to  rule 
below,  form  XX.    The  vesting  in  this  case  both  as  to  children  and  grand-  against 
children  can  be  postponed  to  a  later  age  than  twenty-one,  as  the  objects  must  p€n>«t«i- 
be  in  esse  at  the  testator's  death.  In  trusts  of  this  kind  the  rule  against  per-  ^^^ 
petuities  should  be  carefully  borne  in  mind ;  and  gifts  to  remote  issue  of  the 
testator,  or  to  the  issue  of  a  stranger,  if  the  vesting  is  postponed  to  a  later 
age  than  twenty-one,  must  be  restricte  1  accordingly ;  see  Re  Dawson,  39  Oh. 

D.  165. 

(/)  If  it  be  desired,  for  the  sake  of  consistency,  to  prevent  the  exclusion  of 
a  son  who  survives  the  testator  and  afterwards  dies  under  age,  leaving  issue, 

add  here,  "  or  die  under  that  age,  leavg  issue." 

{g)  For  variations  for  real  estate  or  a  mixed  fund,  see  above,  p.  757 
note  (r). 
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child  of  mine  shall  take  equally  between  them  only  the  share 
.well  their  parent  wd  have  taken  had  he  or  she  survived  me 
and  attained  a  vested  intt  (a). 
Immediate      xvin.  In  TRUST  for  all  or  any,  the  chn  or  child  living  at 

children  of  ^y  death  of ,  and  the  chn  or  child  then  living  of  any 

fiDother      ^ejj  deced  child  of  his,  who  being  male  attain  the  age  of  21 

person  and  '  o  o 

children  of  3T8,  (b)  or  being  female  attain  that  age  or  marry  (c),  if  more 
chiktr^  ^^^^  ^^^  ^^  equal  shares,  but  so  that  the  chn  of  any  deced 
at  21,  &c.   child  of  his  shall  take  equally  between  them  only  the  share 

wch  their  parent  wd  have  taken  had  he  or  she  survived  me 

and  attained  a  vested  intt. 
Trust  for        XIX.  In  TRUST  for  all  or  any,  my  chn  or  child,  [the  chn  or 

who  OTr-     child  of  the  sd  ,]  living  at  the  death  of  the  survor  of 

vive  tenant  myself  and  my  sd  wife  [of  the  sd and  2  and  the 

chiiiiren  of  chn  or  child  then  living  of  any  then  deced  child  of  mine  [of 

^hJET***     the  sd ]  who  being  male  attain  the  age  of  21  yrs,  (6)  or 

at  21,        being  female  attain  that  age  or  marry  (c),  if  more  than  one 
^  ^*^^'      in  equal  shares,  but  so  that,  &c.,  as  in  last  fonn,  mutatis 

mutandis. 


(a)  This  is  the  proper  way  of  describing  the  share  of  a  child  dying  before 
the   testator.     See   Ilnnttr    v.    CJiethire,   8    Ch.    751.     The   expression 

"  the  parents'  share  *'  is  incorrect :  see  RcSmitlCa  Ti-ustt,  5  Ch.  P.  497, 
n. ;  West  v.  Orr^  8  Ch.  D.  60.  It  is  conceived  that  a  trust  in  thcaboTC  form 
would  obyiate  the  difficulty  i-aised  in  lie  Chinery,  39  Ch.  D.  614,  and  lU 
MuHheTf  43  Ch.  D.  569,  where  (under  the  terms  of  the  particular  wills)  a 
child  of  a  child  who  died  before  the  date  of  the  will  was  excluded. 

(J)  Bee  p.  759,  note  (/). 

(c)  See  p.  759,  note  (^). 

(fT)  For  a  proviso  substituting  issue,  see  form  zx.  The  vesting  can  be 
postponed  to  a  later  age. 

(0)  This  form  of  trust  is  not  In  general  so  conTcnient  or  expedient  as  the 
common  form  giving  children  who  attain  21,  &c.,  vested  interests,  whether 
they  survive  the  tenant  or  tenants  for  life  or  not,  and  there  is  sometimes  a 
risk  of  miscarriage  in  the  case  of  a  trust  making  the  interests  of  the  remain- 
dermen contingent  on  their  surviving  the  period  of  distribution  ;  thus  in  the 
case  of  a  trust  for  A.  for  life  with  remainder  to  any  wife  whom  he  may  many 
for  life,  a  gift  in  remainder  to  the  children  of  A.  who  may  be  living  at  thr. 
death  of  the  tyrvivor  of  him  and  his  wife  is  too  remote,  as  the  wife  may 
not  be  bom  till  after  the  testator's  death  ;  sec  Jie  Harvey ,  39  Ch.  D.  289. 


i 
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XX.  Provd  always,  and  I  declare  that  if  any  child  of  mine  ^^?^ 
shall  have  died  in  my  lifetime  (whether  before  or  after  the  ing  issue 
date  of  this  my  will)  leavg  issue  living  at  my  death,  such  ^^'If'^J^i 
issue  being  male  and  attaining  the  age  of  21  3TS,  or  being  predeoeas- 
female  and  attaining  that  age  or  marrying,  shaU  take  by  |}f- 
substiton,  if  more  than  one  in  equal  shares,  the  share  in  the 

trust  premes  wch  such  deced  child  of  mine  wd  have  taken 
under  the  trusts  in  that  behalf  hinbfe  decld  had  he  or  she 
sm*7ived  me  and  attained  a  vested  intt  ((/),  [but  so  that  no 
issue  remoter  than  a  child  of  such  deced  child  shall  take, 
except  in  the  case  of  the  death  in  my  lifetime  of  his,  her,  or 
their  parent,  and  in  the  place  of  such  parent  (A)]. 

XXI.  Provd  always,  and  I  declare  that  if  any  child  of  the  ^^^^ 

.        .  .       .  .  .  substitat- 

sd shall  have  died  in  my  lifetime,  or  in  the  lifetime  of  ing  issue 

the  sd ,  leavg  issue  living  at  the  death  of  the  survor  of  o^tonajot 

myself  and  the  sd ,  such  issue  being  male  and  attaining  for  life 

the  age  of  21  yrs,  or  being  female  and  attaining  that  age  or  f„g  ^^' 
marrying,  shall  take  by  substiton  if  more  than  one  in  equal 
shares,  the  share  in  the  sd  trust  premes  wch  such  deced 

child  of  the  sd wd  have  taken  under  the  trusts  in  that 

behalf  hinbfe  decld  had  he  or  she  survived  me  and  the 

sd  and  attained  a  vested  intt  [but  no  remoter  issue 

than  a  child  of  such  deced  child  shall  take,  except  in  the 
case  of  the  death  of  his,  her,  or  then*  parent  before  the 

death  of  the  survor  of  myself  and  the  sd  ,  and  in  the 

place  of  such  parent  (fe)]. 

XXII.  In  trust  for  all,  or  such  one  or  more  exclusively  of  Trust  for 
the  others  or  other,  of  the  chn  or  remoter  issue  of  the  sd,  tenant  for 
tenant  for  life,  (such  remoter  issue  to  be  bom  and  take  !^^®  exciud- 
vested  intts  within  21  yrs  after  the  death  of  the  sui'vor  of  child 
myself  and  the  sd ,)  other  than  (i)  and  except  the  first  ^^^^ 


(/)  This  form  can  leadily  be  adapted  to  the  case  of  an  immediate  gift  to 
the  children  of  another  person. 

O)  See  p.  760,  note  (a). 

(A)  The  part  here  bracketed  may  generally  be  omitted. 

(t)  For  variations  where  a  child  succeeding  to  a  peerage  or  baronetcy  is 
to  be  excluded,  and  for  a  Scotch  entail,  see  pp.  462,  463. 
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Trust  for 
children 
where  a 
double 
share  is 
given  to 
the  eldest 
son  or 
every  son, 
or  a  mini- 
mum or 
maximum 
sum  is 
given  to 
one  son. 

Trust  for 

children 

unequally. 


or  only  son,  or  any  other  son  or  sons,  who  before  his  or 
their  resply  attaining  the  age  of  21  yrs  shall  become  [inde- 
feasibly  (a)]  entled,  or  any  daar  or  daurs,  who  before  her  or 
their  resply  attaining  that  age  or  marrjring  shall  become  inde- 
feasibly  {a)  entled  to  the  first  este  in  tail  [male  or  in  tail], 
either  in  posson  or  remr,  under  an  indre,  dated,  &c.,  or  "  the 
will  of,  &c.,"  at  such  age  or  time,  &c.,  om  inform  n.,  p.  762: 
And  in  default  of  and  subjt  to  any  such  apptmt  in  trust 

for  all  or  any  the  chn  or  child  of  the  sd ,  other  than  and 

except  as  afsd,  who  being  a  son,  &c.,  as  in  form  rv.,  p.  753 : 
And  if  there  shall  be  no  child,  otlier  than  and  except  as 

afsd,  of  the  sd ,  who  being  a  son  shall  attain  the  age  of 

21  yrs,  or  being  a  daur  shall  attain  that  age  or  marry,  then 
in  trust  for  such  one  or  more  of  the  sd  excepted  (b)  chn  of 

the  sd ,  as  being  a  son  or  sons  attain,  &c.,  as  in  form 

TV,  (c). 

xxui.  In  trust  for  all  or  any  my  chn  or  child,  who  being 
a  son  or  sons  attain  the  age  of  21  yrs,  or  being  a  daur  or 
daurs  attain  that  age  or  marry,  and  if  more  than  one  in 
equal  shares,  except  that  the  eldest,  or  only,  such  son  shaU 
take  a  double  share  [or,  except  that  each  son  shall  take 
double  the  share  of  each  daur],  [or,  but  so  that  the  share  of 

my  son ,  in  case  he  attains  the  age  of  21  yrs,  shall  not 

be  less  [more]  than  £ ,  exclusive  of  any  accumulons 

wch  may  be  added  thto  during  his  minority]. 

xxrv.  Upon  trust  to  pay  or  transfer  the  sum  of  £ , 

or  stocks,  funds,  or  sees  of  equivalent  value,  to  my  son 


in  case  and  when  he  attains  the  age  of  21  yrs,  and  to  pay 

or  transfer  the  sum  of  £ ,  or  stocks,  funds,  or  sees  of 

equivalent  value  to  my  daur  ,  in  case  and  when  she 

attains  that  age  or  marries,  and  as  to  all  the  residue  of  the 

(a)  See  above,  p.  462,  note  (r),  especiaUy  as  to  a  name  and  arms  or  other 
shifting  clause. 
(&)  When   the  son    sacceeding  to   a    peerage,   &c.,  is    excluded,  saj, 

"  excepted  son  or  sons  of  the  sd as  shall  attain  the  age 

of  21  yrs,  if  more  than  one  in  equal  shares." 

(c)  This  form  is  so  framed  as  to  avoid  the  question  raised  in  Litckc  v. 
Dvnlop,  39  Ch.  D.  387. 
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sd  trust  premen  in  trust,  &c.y  for  all  the  chn,  "  includg  the 
sd and ,"  at  21,  dtc.^form  rv. 

XXV.  Provd  always,  and  I  declare  that  no  child  of  mine  ^^^'^''p^. 
[of  the  sd ],  who  [or  whose  issue]  shall  take  any  pt  of 

the  sd  trust  premes  under  any  apptmt  by  virtue  of  the 
power  [either  of  the  powers]  hinbfe  contd,  shall  in  default 
of  apptmt  to  the  contrary  be  entled  to  any  share  of  the 
unappted  pt  thof,  witht  bringing  the  share  or  shares  or  intt 
appted  to  him  or  her  [or  to  his  or  her  issue]  into  hotchpot, 
and  acctg  for  the  same  accdgly  {e). 

XXVI.  Provd  always  that  if  any  daur  of  mine  wd  but  for  Provjao 
this  psnt  provo  become  entled  [either  by  apptmt,  or  in  i^g  total 
default  of  apptmt,  or  ptly  in  one  way  and  ptly  in  the  other],  ^^"^^  f 
to  any  share  or  shares  in  the  sd  trust  premes  wch  [either  daaghteiK. 
alone  or  togr  with  the  share  or  shares  to  wch  she  shall 
become  entled  by  apptmt,  or  in  default  of  apptmt,  or  ptly  in 

one  way  and  ptly  in  the  other,  in  the  ppty  subjt  to  the 
trusts  of  my  marre  settlemt,  dated,  &c.],  shall  exceed  in 

value  the  sum  of  £ ,  then  unless  the  contrary  shall  be 

directed  in  any  apptmt  under  the  power  hinbfe  contd, 
she  shall  not  be  entled  to  a  larger  share  in  my  residuary 

este  than  tlie  sum  of  £ ,  [or  such  smaller  sum  as  shall 

togr  with  her  share  or  shares  in  the  ppty  subjt  to  the  trusts 
of  the  sd  settlemt  make  up  the  sd  sum  of  £ ]  with  intt 


(<i)  Where  the  children  of  a  child  dying  before  the  testator  take  his  share  Variations 

by  subatitation,  say,  "  that  no  child  of  mine  [of  the  sd ]  who  *"  hotchpot 

clausQ 

or  whose  issue,  and  that  no  grandchild  of  mine  [of  the  sd 


'],  who  or  whose  parent  shall  take,  &c.,"  as  in  the  text, 

**  witht  bringing  the  share  or  shares  or  intt  appted  to  him 
or  her  or  his  or  her  parent  or  issue  into  hotchpot,  &c." 

Where  the  representatives  of  a  child  dying  before  the  testator  take  his 

share  by  substitution,  say,  **  that  if  any  child  of  mine  [of  the  sd 

2  shall  take,  &c.,"  "  neither  such  child  nor  his  or  her 

repves  shall  in  default,  &c.,"  "  intt  appted  to  such  child 

into  hotchpot,  &c." 

(e)  For  an  addition  to  the  hotchpot  clause  providing  for  the  valuation  of 
the  trust  property  or  any  appointed  interest  therein,  see  form  xxviii. 
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on  the  sd  sum  of  £ ,  [or  such  smaller  sum  as  afsd  J  at 

the  rate  of per  cent,  per  annum,  from  the  death  of  the 

survor  of  myself  and  my  sd  wife,  [and  the  residue  of  her 

share  or  shares  in  the  sd  trust  premes  shall  be  applied  and 

disposed  of  as  if  such  daur  had  died  before  me  witht  leavg 

issue]  (a). 

CUtwe  xxvu.  Provd  ALWAYS   and  I  declare  that  the  share  or 

Bunu  taken  shares  (if  any)  of  the  trust  funds  or  ppty  comprd  in  or  subjt 

under  mar-  iq  the  trusts  of  an  indre  of  settlemt,  dated,  &c.,  made  on 

tiement  to  my  marrc,  to  wch  any  child  of  mine  [or  the  issue  of  such 

i^to'hoteh-  *^^^^>  ^^  *^y  ^^  ^^^^  issue,]  shall  become  entled  by  apptmt, 
pot  or  in  default  of  apptmt,  shall,  unless  the  contrary  shall  be 

decld  by  me  in  writg,  [or  by  my  sd  wife  after  my  death  by 
writg  under  seal,]  be  brought  into  acct  in  the  way  of  hotch* 
pot  as  agst  such  child  [or  his  or  her  issue]  in  the  divon  of 
the  sd  trust  premes  representg  my  residuary  este  in  the 
same  mner  as  if  the  same  formed  pt  of  such  residuary  este, 
to  the  intent  that  in  the  genl  divon  of  my  este,  and  the 
trust  ppty  comprd  in  the  sd  settlemt,  there  shall  be  an 
equality  between  my  chn,  [except  that  the  shares  of  my 
sons  shall  be  double  those  of  my  daurs  as  afsd]  (b),  and  I 
direct  that  any  and  every  question  whether  as  to  values  or 
orwise  wch  may  arise  resptg  the  mode  of  givg  effect  to  the 
provon  as  to  hotchpot  hinbfe  contd,  shall  be  determined  bj 

(a)  It  should  be  provided  in  this  case  (as  in  form  zxiii.),  whether  accnmi:- 
lations  during  minority  are  to  go  in  increase  of  the  total  amount  of  the 
daughters*  shares,  or  to  accrue  to  the  other  children. 
As  to  C^)  Fo^  A  clause  in  a  settlement  directing  that  a  legacy  shall  not  be  deemc<  I 

satisfac-  to  be  in  satisfaction  of  a  portion,  sec  antfj  p.  643.  It  must  be  borne  in 
tion  of  mind  that  where  a  parent  or  person  in  loco  parentis  gives  a  legacy  to  a 
legacies  by  ^hild  and  afterwards  advances  the  legatee  by  way  of  portion,  the  presump* 
and  ri^c  *^^^  ®*  equity,  which  leans  strongly  against  double  portions,  is  that  the 
verad.  portion  was  intended  as  a  satisfaction  of  the  legacy  for  the  whole  or  in  part 

acconling  to  value  ;  and  on  the  other  hand,  a  legacy  given  by  a  parent  or 
person  in  loco  parnitis  to  a  child,  will  be  presumed  to  be  a  satisfaction  com- 
plete or  pro  fanto  of  a  portion  previously  secured  to  the  legatee  by  the 
testator.  As  to  what  is  sufficient  to  rebut  these  presumptions  and  generally 
on  this  subject,  sec  W.  &  T.  L.  Cas.  Eq.,  notes  to  £xjk  Pye  and  Montagu  v. 
Earl  of  Sandicich,  32  Ch.  U.  r>25  ;  Itc  Vicker*,  37  Ch.  D.  525.  The  inten- 
tion as  to  thoFC  matters  should  be  expressed. 
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my  trees  so  as  conclusively  to  bind  all  psons  intted  under 
this  my  will. 

xxvin.  And  I  declare  that  for  the  purpose  of  givg  eflfect  Addition 
to  the  provons  as  to  hotchpot  and  advcemt  hrin  contd,  the  pot  Lid 
sd  trust  premes,  or  any  pt  or  pts  thof,  or  any  intt  thrin  advance- 
wch  may  be  appted  as  afsd,  shall,  as  far  as  may  be  necy,  be  clauses, 
valued  [(in  default  of  any  diron  or  provon  in  that  behalf  P«>v»^in8 
contd  in  any  such  apptmt  as  afsd)],  in  snAi  mner  and  at  tion  of 
such  respive  times  as  my  trees  shall  consider  fair  and  pper,  *°  ' 
and  such  valuon  shall  be  conclusive. 

XXIX.  Provd  always  and  I  declare  that  all  sums  of  moy  Advances 
or  ppty  wch  I  have  given,  or  covted  or  agrd  to  give,  or  wch  ^iij^^  y^y 
I  may  hrafter  give,  or  covt  or  agree  to  give,  to  or  with  any  testator  in 
child  of  mine  on  his  or  her  raarre,  or  orwise  for  his  or  her  time  to  be 
advancemt  or  establishmt  in  life,  shall  in  default  of  any  browg*^* 

,     i*ito  hotch- 

diron  to  the  contrary  in  writg  under  my  hand  be  taken  in  pot  (c). 
or  towards  satisfon  of  the  share  of  such  child  [or  his  or  her 
issue  takg  by  substiton  as  afsd]  in  the  sd  trust  premes,  and 
shall  be  brought  into  hotchpot  and  accted  for  accdly. 

XXX.  Provd  always  and  I  declare  that  the  sums,  amtg  to  Provision 

£ ,  wch  I  have  advced  by  way  of  loan  to  my  sd  son  A.,  bringlng**^ 

and  any  other  sum  or  sums  wch  I  ma}*  hrafter  advce  to  advances 
him,  or  for  his  benefit,  or  so  much  thof  as  may  be  owing  to  pot  when 
me  at  my  dece,  and  the  intt  thron,  shall  not  be  chged  or  ^*?.?'*f™„^^ 

*  ,  ,  ,  ^  settled  {d), 

claimed  as  a  debt  owing  to  me  from  him  or  his  repves,  but 


(e)  See  Seton  on  Decrees,  p.  9 12,  et  seq.    Where  a  testator  had  made  ad-  As  to 
yances  to  one  of  his  children  by  way  of  loan  at  interest,  and  afterwards  by  interest  on 
his  will  gave  all  his  property  to  trustees  in  trust  for  his  widow  for  life,  and  J'"'^*"^^^ 
subject  thereto  on  trust  for  all  his  children,  and  provided  that  advances  ^  ]^^ 
made  by  him  to  any  child,  together  with  interest  thereon,  as  charged  against 
such  child  in  his  private  memorandum-book,  should  be  taken  in  full  or  in 
part  satisfaction  of  his  or  her  share  :  it  was  held  that  the  advances  so  made 
must  continue  to  bear  interest  during  the  life  of  the  widow,  who  was 
entitled  to  receive  the  same  as  part  of  the  income  given  her  by  the  will ; 
ZimpuM  y.  Amoldy  13  Q.  B.  D.  246, 15  Q.  B.  D.  300.    As  to  what  consti- 
tutes an  advance,  see  Re  WhitehmiMy  37  Ch.  D.  683. 

{d)  SSee  as  to  this,  4  Dav.  Prec,  p.  157,  note,  xli.  As  to  a  mistake  in  the 
will  with  regard  to  the  amounts  of  advances,  see  Re  Taylor's  Ettate,  22  Ch. 
D.  495  ;  Re  Wood,  32  Ch.  D.  517. 
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every  such  sum  (whether  legally  constitutg  a  debt  or  not)^ 

with  intt  thron  from  my  dece  at  the  rate  of per  cenL 

per  annum  (but  not  any  intt  thron  prior  to  my  dece),  shall 
be  brought  into  acct  in  the  way  of  hotchpot  in  the  divon  of 
my  residuary  este  as  agst  the  sd  A.  and  his  wife  and  ehn, 
or  other  the  pson  or  psons  intted  in  his  share  of  my  resi- 
dunry  este  under  the  trusts  hinbfe  decld. 


SETTLEMENT  OF  CHILDREN'S  SHARES  (a). 

Commence-      J«  [TrMsf   of   reshUiary  or  specific  fund  for   chn   as  a 

trusts^of     ^^^'**   ^^   nominatwif  see   aboi'e,  p.    753.]     Provd   always 

daughters*  and   T   declare  that  the   share   of   the    sd    trust    premes 

dren'a "      ^^^  ^^  hinbfe  expd  to  be  given  (6)  to  each  daur  [child]  of 

Bh&res.       mine  (c)  shall  not  vest  absolutely  in  such  daur  [child],  but 

shall  be  retained  by  my  trees  and  held  by  them  upon  the 

trusts  hinafter  decld  concerng  the  same  resply  (that  is  to 

say)  (d). 


(a)  Sec  above,  p.  746,  note  (a). 

As  to  event     (J>)  It  should  be  remembered  that  where  the  primary  trust  is  for  the 

of  children  children  as  a  class  or  nominatim,  a  child  predeceasing  the  testator  would 

predeceas-    in  the  former  case,  unless  express  provision  to  the  contrary  is  made,  be  cx- 

mg  testa-     eluded,  whether  leaving  issue  or  not  (see  p.  757,  note) ;  and  in  the  latter 

^'  case,  althous:h  if  the  child  leaves  issue  this  would  be  prevented  (if  the 

gift  is  to  a  child  of  the  testator)  by  s.  33  of  the  Wills  Act,  if  he  should  leave 

no  issue  there  would  be  a  lapse  of  his  share.     Express  provision  for  these 

events  should  therefore  be  made  ;  see  forms  xvii.  and  xviil.,  infra.    See 

also  other  modes  of  commencing  the  trusts  in  forms  ii.  and  ill. 

(c)  Where  the  trusts  of  each  share  are  declared  separately,  say,  "  given 

to  my  daur  [son]  K.,"  and  make  corresponding  alterations  in  the 

remaining  trusts. 

(rf)  In  most  cases,  as  where  the  widow  takes  a  life  interest,  the  trust  for 

Variations    investment  and  varying  investments  will  precede  the  trust  for  division 

for  tmst      among  the  children  ;  but  if  not,  and  tlie  fund  consists  of  money,  add  here, 

^^'  *'  upon  trust,  with  the  consent  in  writg  of  such  daur  [child]. 
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n.  And  I  declare  that  my  trees  shall  [after  the  dece  of  The  same. 

Another 

my  sd  wife]  divide  the  sd  trust  premes  into  equal  form. 

shares,  and  shall  hold  such  respive  shares  upon  the  trusts 
hinaft^  decld  concemg  the  same  respively,  that  is  to  say, 

as  to  one  of  such shares,  my  trees  shall,  &c.,  trust  for 

investmt,  if  necy,  and  ulterior  trusts,  and  as  to others 

of  such shares,  my  trees  shall,  &c. 

in.  And  I  declare  that  my  trees  shall  [after  the  dece  of  The  same. 
my  sd  wife]  divide  the  sd  trust  premes  into  as  many  equal  form, 
shares  as  I  shall  have  chn  who  shall  survive  me  or  shall 
have  died  in  my  lifetime  leavg  issue  survivg  me,  and  shall 
appropriate  one  of  such  shares  to  each  such  child  who  shall 
survive  me  or  shall  have  died  leavg  issue  as  afsd  (and  so 
that  any  referee  hinafter  contd  to  the  shares  of  my  sd 
respive  chn  in  the  sd  trust  premes  shall  he  deemed  to  apply 
to  the  shares  hinbfe  directed  to  be  appropriated  to  them 
resply,  whether  they  shall  resply  survive  me  or  not),  but  so 
nevs  that  such  respive  shares  shall  be  held  by  my  trees 
upon  the  trusts,  and  subjt  to  the  powers  and  provons  hin- 
after decld  and  contd  concemg  the  same  resply  (that  is  to 
say,)  my  trees  shall  hold  the  share  appropriated  to  each 
daur  of  mine  from  and  after  such  divon  and  approprion  as 
afsd.     Upon  trust,  &c. 

iv.  And  shall,  during  the  life  of  such  daur,  pay  the  First  life 

interefit  to 


if  living  and  of  full  age,  and  at  any  other  time,  at  the  dis-  investment 

with 
consent. 


cron  of  my  trees, "  or,  "  with  the  consent  in  writg  of  the 


pson  for  the  time  being  beneficially  entled  for  his  or 
her  life  to  the  income  of  such  share,  if  of  full  age,  and  if 
there  shall  be  no  such  pson,  at  the  discron  of  my  trees ;  " 

or  if  the  trusts  of  each  share  are  declared  separately,  "  with  the  consent 

in  writg  of  the  sd  K.,  if  living  and  of  full  age,  and  at  auy 
other  time  at  the  discron  of  my  trees,"  to  invest  such  share 
in  the  names  [or  under  the  legal  control]  of  my  trees,  in  or 
upon,  &c.,  investmts  and  power  to  vary,  see  pp.  446  to  450, 
forms  IV.  to  vni.'* 
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daughter     income  {a)  of  her  sd  share  to  her  (6)  for  her  septe  use,  witht 

without  \  .    ,  r  ' 

anticipa-     power  of  anticipon. 

tion.  y    ^jjj^  shall,  during  the  life  of  such  child,  pa}'  the  in- 

rest  to   '    come  (c)  of  his  or  her  sd  share  to  him  or  her,  and  so  that 
child,  whe-  in  the  case  of  a  daur  the  same  shall  he  for  her  septe  use 

thersonor       ..i  -  i.        . •   . 

daughter  witht  powcr  of  anticipon. 

^^^-  VI.  And  shall,  after  the  death  of  such  daur  [child],  pay 

interest  to  *^®  income  (c)  of  such  share  to  any  hushd  [wife  or  husbd] 

any  hus-  whom  she  [he  or  she]  may  leave  survive  during  the  life  of 

wife.  such  husbd  [wife  or  husbd]. 

Second  life  vn.  And  SHALL,  after  the  deatli  of  my  sd  daur  K.,  pay  the 

M^^t  ^  income  {c)  of  such  share  to  her  husbd  the  sd  L.,  if  survivg, 

husband  during  his  life,  [shall  after  the  death  of  my  sd  son  K.,  pay 

or  wife 

the  income  of  such  share  to  his  wife  the  sd  L.,  if  survivg, 
during  her  life,  for  her  septe  use,  witht  power  of  anticipon. 
Power  of  vin.  And  AFTER  the  death  of  such  daur  [child],  {^ifsurt^irg 
m^t*^  fews^d  and  wife  take  life  iiitts,  say,  **  of  such  daur  and  her 
among  survivg  husbd,  if  any,"  or,  "of  such  child  and  his  or  her 
or  remoter  survivg  wife  or  husbd,  if  any,"]  shall  hold  such  share  and 
issue  of      tjjg  future  income  thof  upon  trust  for  all  or  such  one  or 

daughter  ,  * 

or  child      more  exclusively  of  the  others  or  other  of  the  chn  or  re- 
'  '*  moter  issue  of  such  daur  [child],  &c.,  contintie  power  of 

apptvit  to  daur  or  childy  or  to  both  parents  or  suiror,  p.  752, 

fonn  II.  or  in,,  mutatis  mutandis. 
Trust  for        ^x.  And  IN  DEFAUiiT  of  and  subjt  to  any  apptmt  under 
cbiidren  in  the  power  [either  of  the  powers]  hinbfe  contd,  in  trust  for 

default  of         .  i  mi      i.  i       ,  ^  i  •i  i^       *       . 

appoint-      all  or  any  the  chn  or  child  of  such  daur  [child]  of  mine, 
ment.         ^j^^  shall  be  living  at  my  dece  or  born  aftei*wards,  and  who 


(a)  For  real  estate,  say,  "  rents  and  profits,'*  for  a  mixed  fund  of 

real  and  personal  estate,  say  "  rents,  profits,  and  income." 

(ft)  If  the  daughter  may  be  under  age,  provision  for  maintenance,  A:c., 
should  be  made,  unless  the  statutory  power  is  relied  on.  See  in/raj  Main- 
tenance, pp.  782,  et  teq, 

(c)  For  forms  for  life  interests  determinable  on  bankruptcy,  &c.,  or  pro- 
tected against  creditors,  &c.,  see  pp.  747,  et  seg. 

(d^  For  additions  to  power  where  the  interests  of  the  tenants  for  life  are 
determinable  on  bankruptcy,  &c.,  see  pp.  461,  528. 
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being  a  son  or  sons  attain  the  age  of  21  yrs,  or  being  a  daar 
or  daurs  attain  that  age  or  marry  {e),  and  if  more  than  one 
in  equal  shares. 

X.  Hotchpot,  p,  768,  form  xxv.,  saying,  "  child  of  such  Hotchpot 
daur  [child]  of  mine,  who  or  whose  issue  shall  take  any  pt     "^^^  ^ 
of  the  share  of  such  daur  [child]  of  mine,  under  any  apptmt, 

&c.,"  and  see  the  addon  for  real  este,  p.  464,  form  xxxv., 
mutatis  mutandis. 

XI.  PitovD  ALWAYS,  and  I  declare  that  in  case  the  trusts  Ultimata 
binbfe  decld  concemg  the  share  of  any  such  daur  [child]  of  |^^^^ 
mine  as  afsd  shall  fail,  then,  subjt  to  the  trusts,  powers,  and  share  for 
provons  hrin  decld  and  contd  [if  the  statutory  power  qftaiya^"' 
maintce  is  relied  on,  add,  "  or  by  law  vested  in  my  trees,"]  P?^j5? 
concemg  the  same  share,  and  to  every  or  any  exercise  of 

any  such  powers,  my  trees  shall  hold  such  share  and  the 
income  (g)  thof,  in  trust  for  such  pson  or  psons,  for  such 
pposes,  and  in  such  mner  in  all  respts  as  such  daur  [child] 
shall  by  will  or  codl  appt. 

xn.  And  in  default  of,  and  subjt  to  any  such  apptmt,  I  Aecmw 
declare  that  such  share  and  any  addonal  share  or  shares  dofaiat^f 
wch  may  accrue  or  be  added  thto  by  virtue  of  this  psnt  *Ppoint- 
provo  and  the  income  {g)  thof  resply,  shall  go  and  accrue 
by  way  of  addon  to  the  share  or  shares  of  my  other  chn  or 
child  in  the  sd  trust  premes,  if  more  than  one  in  equal 
shares  and  proportions,  and  so  that  the  share  wch  shall  so 
accrue  and  be  added  to  the  share  of  any  daur  [child]  of 
mine  shall  be  held  upon  the  trusts,  and  subjt  to  the  powers 
and  provons  hrin  decld  and  contd  concemg  her  [his  or  her] 
origl  share,  or  as  near  thto  as  circes  will  admit. 


{e)  For  yariAtions  for  real  estate,  or  a  mixed  fundi  see  above,  p.  758, 
note. 

(/)  For  maintenance  and  acciunalation  claiues  (if  inserted),  and  adyanoe- 
ment  clause,  adapted  to  this  case,  which  would  nsoally  follow  the  hotchpot 
•clause,  see  pp.  782  et  seq, 

(jg)  For  yaiiations  for  reed  estate  or  a  mixed  fund,  see  aboye,  p;  746, 
note. 

K.E. — ^VOL.  n.  8  D 
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'^^^^ .  ^un.  And  in  default  of  and  snbjt  to  any  snch  apptant, 
appoint-  Ih  tbust  for  such  pson  or  paons  as  wd  have  been  entled 
SmwIiWb  ^^^  under  the  statutes  for  the  distiibon  of  the  paonal  este 
next  of  kin  of  intestates  at  the  death  of  such  daur,  had  she  died  possed 
a  tarTiTUis  ^^^  intestate  and  witht  havg  been  married,  such  psons,  if 
huband     more  than  one,  to  take  as  tenants  in  common  in  the  shares 

in  wch  they  wd  have  taken  under  the  same  statutes. 
Pow«r  to  xiY.  Provd  ALWAYS,  and  I  declare  that  it  shall  be  lawful 
to  awdnt  ^^^  evexj  daur  of  mine  [in  case  she  shall  have  no  child  or 
life  interest  remoter  issue  who  shall  attain  a  vested  intt  in  her  sd  share], 
baad!^  ^'  ^7  deed,  exted  prior  to  and  in  contemplon  of  marre,  or  by 
Yiriatioa  will  or  codl,  to  appt  unto  or  for  the  benefit  of  any  husbd 
•BjWttDf  ^i^Q  jj^^j  survive  her  an  intt  for  the  term  of  his  life,  or  any 
aModato  less  intt,  in  the  whole  or  any  pt  of  such  share,  and  subjt  to 
hmelf  In  ^^y  Condons  or  restrons  she  may  think  fit,  and  that,  in  the 
the  power  event  of  any  such  apptmt  being  made,  the  intt  so  appted 
mentm"^  ui^to  <^^  ^^^  ^^  benefit  of  such  survivg  husbd  shall  take 
laTour  of  effect  in  precedce  of  and  priority  over  the  trusts  and  provons 
lb).  hinbfe  decld  and  contd  concemg  the  share  of  such  daur  to 

take  effect  after  her  death  [and  in  default  of  any  child  or 
remoter  issue  of  hers  attaining  a  vested  intt].  [And  I 
ruBTHEB  empower  any  such  daur  by  deed  exted  before  or 
after  her  marre,  with  the  concurrce  of  her  husbd  or  intd 
husbd,  to  modify  the  power  of  apptmt  hinbfe  given  to  such 
daur  over  her  sd  share  in  favour  of  her  chn  or  remoter 
issue,  by  makg  the  same  exercisable  as  to  all  or  any  pt  of 
such  share  by  such  daur  and  her  husbd  jtly  by  deed  re- 
vocable or  irrevocable,  and  in  default  of  and  subjt  to  any 
such  jt  apptmt  by  the  survor  of  such  daur  and  her  husbd  in 
Uke  mner  or  by  will  or  codl]. 


(a)  See  alao  p.  778,  form  vii. 

(&)  A  general  power  to  the  troBteet  to  vary  the  tmsts  declared  bj  the 
will  of  a  daughter's  share  on  her  marriage  or  otherwise,  and  to  appoint 
other  trosteei  of  snch  shaie  with  her  coasent,  is  sometimes  osefal ;  compare 
loim  XIX. 


i 
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XY.  And  I  DB0LAB8  that  lay  tree  shidl  hold  anor  equal  ^)[^^.g 
-1 —  share  in  the  84  tmat  premee,  a&d  the  income  (d)  thof  aiiM«  of 
upon  the  like  trusts,  and  subjt  to  ths  like  powers  and^^^^. 
provons  in  favour  of  my  daur  L.  and  her  [husbd  and  testy  refwenoa 
apptees]  issue  and  orwise  [and  with  the  like  provon,  onliituiy 
failure  of  the  prior  trusts,  for  aooruer  or  addon  to  the  other  "*^^  <^)- 
shares  in  the  sd  trust  premes]  as  are  lunbfe  decld  and  contd 
concemg  the  share  of  the  sd  K.  in  the  sd  trust  premes,  and 
the  income  (d)  thof,  in  the  same  mner  in  all  respts  as  if 
such  trusts,  powers,  apd  provons  were  hrin  repeated  with 
the  substiton  of  the  name  of  the  sd  L.  for  the  nsi^e  of  the 
sd  K.  [save  and  except,  d^c,  $pi$€ijy  any  variom  in  the 
trusUj, 

XYi.  Pbotb  always,  and  I  authorise  my  treesi  in  cape^o^erto 
they  in  their  absolute  discron  shall  tjiink  fit,  at  any  time  to  wttiA 
during  the  life  of  any  daur  of  mine  who  shall  marry  after  J^jJi!*"'' 

my  death  [and  under  the  age  of yrsj,  and  either  in 

contemplon  of  or  after  her  marre,  to  settle  all  or  any  pt  of 
the  share  or  shares  in  the  sd  trust  premes  hinbfe  bequed  to 
such  daur  upon  such  trusts  as  my  trees  shall  think  fit  for 
the  benefit  of  such  daur  and  her  husbd,  or  intd  husbd,  and 
any  future  husbd,  and  any  chn  or  more  remote  iasue  of  hers 
(whether  by  her  then  psnt  or  intd  husbd  or  any  future 
husbd),  or  for  the  benefit  of  any  of  such  objects,  ^d  with 
such  ulterior  or  ultimate  trusts,  [such  trusts  being  for  the 
benefit  of  some  issue  of  mine  or  their  respive  husbds  or 
wives,  or  all  or  any  of  the  statutory  next  of  kin  of  any  such 
issue,]  and  with  such  other  provons  as  my  trees  shall  think 
fit,  with  liberty  for  my  trees  or  any  or  ei^^  of  theni  to  act 
themselves  or  himself  as  the  trees  or  tree  of  such  settlemt, 
or  to  nominate  any  other  psons  or  pson  to  act  either  alone 
or  in  conjon  with  them  or  any  or  either  of  them  as  such 
trees  or  tree :  And  the  paymt  or  transfer  of  the  shares  of 
my  sd  daurs,  or  any  of  them,  in  the  sd  trust  premes,  may 


(e')  Bee  also  the  form  xix.,  below,  p.  778,  of  a  legacy  to  a  daughter  or  son 
upon  trnata  declared  by  reference  with  yariationB. 
(jg)  For  yarlationB  for  real  estate  or  a  mixed  fund,  see  p.  746,  note  (d). 

8  j> 
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be  wholly  or  partially  suspended  by  my  trees  accdly  duriiig 
the  whole  lifetime  of  such  respive  daurs  [pr,  until  they  shall 

resply  attain  the  age  of yrs],  or  such  less  period  as  my 

trees  may  think  fit,  and  the  income  of  the  respive  shares  or 
pts  thof  so  retained  shall  be  pd  to  such  respive  daurs  after 
they  shall  resply  have  attained  the  age  of  21  yrs  or  married, 
and  become  entled  to  such  respive  shares  in  posson,  until 
such  settlemt  thof  as  afsd  shall  be  exted  for  their  respive 
septe  use  witht  power  of  anticipon :  Provd  nevs  that  my 
trees  shall  be  at  liberty,  at  their  absolute  discron,  to  pay  or 
transfer  the  share  or  shares  of  any  of  my  sd  daurs,  or  any 
pt  thof  resply  to  her  or  them,  in  wch  case  the  power  hinbfe 
given  to  my  trees  to  settle  the  same  shall  cease  as  regards 
the  share  or  shares  or  pt  thof  so  pd  or  transferred. 

xvn.  Pbovd  always,  and  I  declare  that  if  any  daur  [child] 
of  mine  shall  die  in  my  lifetime,  then  the  share  or  shares, 
whether  origl  or  accruing  in  the  sd  trust  premes  hinbfe 
directed  to  be  held  upon  trusts  for  such  daur  [child]  and 
her  [or  his]  issue  or  orwise  as  afsd,  and  the  income  (b)  thof 
shall  be  held  upon  the  same  trusts  and  subjt  to  the  same 
powers  and  provons  as  if  such  daur  [child]  had  diedimmedly 
after  me  so  far  as  the  same  shall  be  capable  of  takg  effect. 

xvm.  Pbovd  alwats,  and  I  declare  that  if  any  son  of 
mine  shall  die  in  my  lifetime,  then  the  share  or  shares, 
^Jj^**''*  whether  origl  or  accruing,  in  the  sd  trust  premes  hinbfe 
leaTing      bequed  in  trust  for  him  in  the  event  of  his  survivg  me  and 
^^''     the  income  (b)  thof  shall  be  held  in  trust  for  all  or  any  his 
chn  or  child,  &c.,  continue  trust  for  chn  at  21,  <tc.^  p.  714, 
form  IV. ;  And  if  there  shall  be  no  such  child,  shall  go  and 

(a)  As  to  the  importance  of  proyiding  expressly  for  this  connt,  especially 
where  the  gift  is  to  collaterals  or  strangers,  so  that  a  88  of  the  Wills  Act 
does  not  apply,  see  Re  Roherti,  27  Ch.  D.  846,  80  Ch.  D.  284.  In  Re  Hare^ 
22  Ch.  D.  668,  where  a  testator  directed  that  a  share  of  a  daughter  if  she  sor- 
Tiyed  him  should  be  subject  to  the  trusts  of  her  marriage  settlement  and  paid 
to  the  trustees  thereof,  and  the  daughter  died  in  the  testator's  lifetime  but 
left  children  surriying  him,  it  was  held  that  under  s.  88  of  the  Wills  Act  the 
daughter  must  for  the  purposes  of  the  will  be  taken  to  have  surrired  the 
teftator,  and  that  the  share  must  be  paid  to  the  trustees  of  the  settlement. 

(()  For  yariations  for  real  estate  or  a  mixed  fund,  see  p.  746,  note  {h). 
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accrne  by  way  of  addoni  continue  as  in  aeeruer  clause,  p.  769^ 
formjn. 

XIX.  I  GIVE  AND  BEQUEATH  the  sum  of  £ to  my  trees  "^^P^  ^ 

upon  the  like  trusts,  and  subjt  to  the  like  powers  and  pro-  a  daughter 

vons  in  favour  of  my  daur ,  and  her  [husbd]  issue  and  J^J^^ 

testy  apptees  and  orwise,  [pVy  my  son  ,  and  his  wife,  withTMia- 

issue,  &C.J  as  are  hinbfe  decld  and  contd  of  and  concemg 

the  sd  sum  of  £ in  favour  of  my  sd  daur and  her 

[husbd]  and  testy  apptees  and  orwise  [inclusive  of  a  power 

to  the  sd to  appt  a  life  intt  to  a  survivg  husbd,  and  so 

that  such  power  shall  include  her  psnt  husbd,  and  not  be 

confined  to  a  future  husbd  as  the  power  of  the  sd is 

hinbfe  confined,  or,  '*  and  except  that  the  husbd  of  my  sd 

daur shaU  not  take  a  life  intt  thrin,"  and  except  that, 

specify  any  other  varions  :  or  if  the  bequest  is  to  a  son,  say, 

"  a  simple  life  intt  being  in  the  case  of  my  sd  son , 

substituted  for  the  life  intt  hinbfe  given  to  my  sd  daur  — =— 
for  her  septe  use,  witht  power  of  anticipon  "]. 

XX.  I  BEQUEATH  the  sum  of  £ to  my  trees  to  be  Beqaeat  to 

settled  by  them  for  the  benefit  of  my  son and  his  wife  ^^^  ^ 

and  chn  or  remoter  issue,  or  any  of  them,  for  such  estes  make  a 
and  intts,  and  with  or  witht  any  discronary  trusts  or  powers  ^  a1*ra^ 
as  to  the  applicon  of  income  or  capital  for  their  respive 
benefit,  to  be  vested  in  the  trees  or  tree  of  such  settlemt  or 

any  other  pson  or  psons,  and  with  or  witht  any  powers  of 
apptmt,  whether  special  or  genl,  to  be  vested  in  my  sd  son 
and  his  wife,  or  either  of  them,  includg  power  to  my  sd  son 
to  make  a  settlemt  on  a  future  marre,  and  with  such  ulterior 
or  other  trusts,  powers,  or  limons  over  on  failure  of  the 
primary  trusts  or  limons  for  the  benefit  of  any  of  my  issue, 
and  genlly  in  such  mner,  as  my  sd  trees  in  their  absolute 
and  uncontrolled  discron  may  think  expedient,  and  to  cause 
or  permit  to  be  inserted  in  any  such  deed  of  settlemt  such 
powers  and  provons  as  to  investmt  and  varying  investmts, 
and  the  apptmt  of  trees  and  such  other  clauses  and  provons 
(whether  usual  or  special)  as  the  circes  of  the  case  may 
appear  to  them  to  require  or  render  expedient,  it  being  my 
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intention  to  giT«  to  my  trMs  the  mdedt  discron  as  to  the 
frame  of  such  settlemt ;  And  I  declare  that  my  trees  may 
appt  a  septe  set  of  trees  of  the  settlemt  to  be  made  as  last 
afsd  if  thought  pper,  and  that  the  rect  of  the  trees  or  tree 
for  the  time  being  of  such  settlemt  for  any  moys,  stocks, 
funds,  or  sees  pd  or  transferred  to  them  or  him  upon  the 
trusts  thof,  shall  be  an  effectual  dischge  to  my  trees  for  the 
same  and  exonerate  them  from  all  further  responsibility  in 
relon  thto. 

TrMtfor        XXI.  I  BEQUEATH  the  sum  of  £ to  my  trees  upon 

^^i'(a),  trust  to  invest  the  same  at  their  discron  in  any  of  the 
investmts  hinafter  authorised  in  the  case  of  my  genl  este^ 
with  power  from  time  to  time  to  vary  such  inyestmts  at 
discron,  And  upon  further  trust  that  my  trees  shall,  in  their 
absolute  discron  from  time  to  time  during  the  life  of  A«,  or 
during  such  shorter  period  or  periods  either  continuous  or 
discontinuous  as  they  shall  think  fit,  pay  all  or  any  pt  of 

the  income  of  the  sd  sum  of  £ ,  and  the  investmts  thof, 

or  if  they  shall  from  time  to  time  think  fit,  any  pt  of  the 
capital  thof,  unto  or  apply  the  same  for  the  maintce  and 
psonal  support  or  benefit  of  all  or  any  one  or  more,  to  the 
exclusion  of  the  other  or  others,  of  the  followg  psons, 
namely,  the  sd  A.  and  his  wife,  if  any,  and  his  chn  or 
remoter  issue  for  the  time  being  in  existce,  whether  minors 
or  adults,  and  the  other  psons  or  pson  for  the  time  being 
entled  to  or  intted,  whether  absolutely,  contingently,  or 
onvise,  in  the  sd  legacy  or  any  pt  thof  under  the  trusts  hrin 
eontd  to  take  effect  after  the  death  of  the  sd  A.,  in  such 
proportions  and  nmer  as  my  trees  shall  in  their  absolute 
and  uncontrolled  discron  from  time  to  time  think  pper,  and 
Bubjt  to  the  discronary  trust  or  power  lastly  hinbfe  contd, 
shall  hold  the  sd  income,  or  so  much  thof  as  shall  not  be 
applied  under  such  discronary  trust  or  power,  upon  the 
trusts  and  for  the  pposes  upon  and  for  woh  the  sd  income 


(a)  See  other  forms,  above,  p.  466  et  ieq,^  718  et  ieq. ;  and  see  the  notes 
thersto. 
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wd  for  the  time  being  be  held  if  the  sd  A.  were  then  dead : 
And  afteb  the  death  of  the  sd  A.  shall  pay  the  income  of 
the  sd  trust  fund,  or  of  such  pt  thof  as  shall  remain  undis- 
posed of,  to  his  widow,  if  any,  during  her  life  [widowhood] 
for  her  septe  use,  and  so  that  she  shall  not  have  power  to 
chge  or  dispose  of  such  life  intt  during  the  life  of  the  sd  A. 
or  afterwards,  by  way  of  anticipon,  and  after  the  death  [or 
marre]  of  such  widow  (if  any),  trust  far  chn  of  A.  at  21,  rfc, 
tUHmaie  trust  to  fail  into  residuary  este. 

xxn.  I  BEQUEATH  the  sum  of  £ to  my  trees  upan'pmgitm 

trust,  to  invest  and  vary  investmts,  as  in  last  form :  And  ©" lunatic 
upon  further  trust  that  my  trees  shall  during  the  life  of  my  ^^^ 
son  [daurj  A.,  at  their  absolute  discron  pay  or  apply  the 
whole  or  any  pt  of  the  annual  income  of  the  sd  sum  of 

£ ,  and  the  investmts  thof,  or  if  they  shall  from  time  to 

time  think  fit,  any  pt  of  the  capital  thof,  unto  or  for  the 
xnaintce  and  psonal  support  or  benefit  of  the  sd  A.,  and 
may  either  themselves  so  apply  the  same  or  may  pay  the 
same  for  that  ppose  to  any  other  pson  or  psons  witht  seeing 
to  the  applicon  thof:  And  shall  during  the  period  of  21  yrs 
from  my  dece,  if  the  sd  A.  shall  so  long  live,  accumulate 
the  surplus,  if  any,  of  such  income  at  compound  intt  by 
investg  the  same  and  the  resultg  income  thof  in  any  of  the 
investmts  afsd  by  way  of  addon  to  the  capital  of  such  fund, 
and  so  as  to  be  subjt  to  the  same  trusts  as  are  hby  decld 
concemg  the  same,  and  shall  during  the  remr  of  the  life  of 
the  sd  A.  in  case  he  [she]  shall  survive  the  sd  period  of  21 
yrs,  pay  or  apply  such  surplus  income  (if  any)  to  the  pson 
or  psons  and  for  the  pposes,  to  whom  and  for  wch  the  same 
wd  for  the  time  being  be  payable  or  applicable  if  ihe  sd  A. 
were  then  dead :  And  after  the  dece  of  the  sd  A.>  and  subjt 
to  the  trusts  a&d,  shall  stand  possed  of  the  sd  sum  of 

£ ,  and  the  investmts  and  accumulons  thof,  or  so  much 

thof  as  shall  not  have  been  applied  or  disposed  of  under  the 
trusts  afsd,  In  trust,  &c. 
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MISCELLANEOUS   BENEFICIAL   TRUSTS  (a). 

^^^        I-  In  trust  for  all  or  any,  my  brothers  and  sisters  living 
and  nsteiH  at  my  death,  and  the  chn  or  child  then  living  of  any  then 
Uy^Jat^'  deced  brother  or  sister  of  mine,  who,  being  male,  attain  the 
his  dttftth    age  of  21  yrs,  or  being  female,  attain  that  age  or  marry  (6), 
dron  of      in  equal  shares,  but  so  that  the  chn  of  any  deced  brother  or 
those  dMd«  gigter,  if  more  than  one,  shall  take  equally  between  them 
only  the  share  wch  their  parent  wd  have  taken  if  survivg 
me  and  attaming  the  age  of  21  yrs. 
?™^^'        n.  In  trust  for  all  or  any,  the  chn  or  child  of  my  sd 
nephews     nephews  and  nieces  living  at  the  death  of  the  survor  of  my 
{jl^?^^  sd  nephews  and  nieces  (c),  and  the  chn  or  child  then  living 
tune  of      of  any  then  deced  child  of  any  of  my  sd  nephews  or  nieces, 
tioni>0r'     ^^^9  being  male,  attain  the  age  of  21  yrs,  or  being  female, 
Hirpe$.       attain  that  age  or  marry  (b),  if  more  than  one  in  equal 
shares,  but  so  that  the  grandchn  of  any  nephew  or  niece 
shall  take  equally  between  them  only  the  share  wch  their 
parent  wd  have  taken  had  he  or  she  been  living  and  attained 
the  age  of  21  yrs. 
^^JIJvJ^       in.  In  trust  for  my  brothers,  naming  them,  and  sisters, 
After         naming  them,  or  such  of  my  sd  brothers  and  sisters  as  shall 
prior  trusts  ^^  living  at  the  time  of  the  failure  or  determinon  of  the 
for  named  prior  trusts  hinbfe  contd  (e),  and  the  issue  then  living  and 

persons,  or  ^ 
such  of 


.  (a)  See  ftbovCi  p.  746,  note  (a), 

(b)  For  real  estate  add  here,  *'  their,  his,  or  her  hrs  and  assns ; " 
for  a  mixed  fund  of  real  and  penonal  estate,  "  their,  his,  or  her  hrs, 

exs,  ads,  and  assns  resply." 

(cy  Where  a  tmst  for  a  clasB  of  penons  Hying  at  the  period  of  distribntion 
foUowB  Beveral  prior  trosts,  it  may  be  moze  conyenient  to  adopt  the  next 
form. 

(e)  Or,  *'  at  the  time  when  this  psnt  trust  shall  take  effect 

in  pOSSOn."  Bat  both  this  form  and  that  in  the  text  may  be  open  to  ob- 
jection where  the  prior  trosts  may  be  liable  to  detennine  as  to  different 
parts  of  the  property  at  different  times. 
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attaining  the  age  of  21  yrs,  or  in  the  case  of  females  marrying,  ^^'^.  ^ 
of  any  of  my  sd  brothers  and  sisters  hinbfe  named  who  may  at  time  of 
be  then  dead  (gf),  in  equal  shares  Tptr  stirpes.  ti«S™^d 

lY.  And  m  the  etent  of  the  failure  or  determinon  of  the  the  iasae  of 
trusts  hinbfe  decld,  and  subjt  to  the  trusts,  powers,  ^^^p^gtirpei 
proYons  hinbfe  decld  and  contd  or  by  law  vested  in  my  (/)• 
trees  {h)  and  to  every  or  any  exercise  of  such  powers,  my  ^«™^ 
trees  still  hold  the  sd  trust  premes  and  the  income  thof  in  commence- 
trust,  &c.  XiLto 

V*  And  in  case  of  the  failure  or  determinon  of  all  the  trust. 
trusts  hinbfe  decld  and  contd  as  to  the  whole  or  any  pt  of  ^•^*" 
the  sd  trust  premes  or  the  income  thof,  my  trees  shall  hold  fonn. 
the  sd  trust  premes  and  the  income  thof,  or  so  much  thof 
resply  as  to  wch  the  trusts  shall  so  fail  or  determine,  and 
subjt  to  any  powers  by  law  vested  in   my   trees  (h),   or, 
''or  so  much  thof  resply  as  shall  not  become  absolutely 
vested  or  be  applied  or  disposed  of  under  the  trusts  or 
powers  hrin  contd  or  by  law  vested  in  my  trees  *'  (k),  In 

TRUST,  &c. 

Yi.  And  if  there  shall  be  no  child  of  mine,  or,  ''of  the  sd  Ultimate 

,"  living  at  my  death,  or  bom  afterwards,  who,  being  a  dSnU  of 

son,  attains  the  age  of  21  yrs,  or  being  a  daur,  attains  ci^<^i^  o< 
that  age  or  marries,  then,  subjt  to  the  trusts  and  powers  another 
hinbfe  decld  and  contd  or  by  law  vested  in  my  trees  (fc),  p«™>>*« 
and  to  every  or  any  exercise  of  such  powers,  my  trees 
shall  hold  the  sd  trust  premes  and  the  income  (t)  thof 
In  trust,  &c. 


(/)  Where  the  tmst^in  remainder  is  (as  in  this  form)  in  fayonr  of  those 
members  of  the  class  who  are  then  living  (which  is  not  in  general  a  desirable 
form  of  disposition),  care  mnst  be  taken  not  to  postpone  the  vesting  beyond 
the  limits  allowed  by  the  mle  against  perpetaities,  namely,  a  life  or  liyes  in 
being  at  the  testator's  death,  and  twenty-one  years  afterwards,  see  p.  760, 
note  {e), 

C^)  See  note  (()  last  page. 

(A)  These  words  have  reference  to  the  maintenance  clause  in  the  Cony. 
Act,  1881,  B.  43. 

(»)  For  real  estate,  say,  **  rents  and  profits." 
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Ultimate         yn.  In  TRUST  for  such  pson  or  psons  and  snch  pposes  as 

penonaifej  ^^  sd shall,  while  not  under  coverture  by  deed  rcTOc- 

in  favoM    ^ible  or  in*evocable,  or  whether  covert  or  not  by  will  or  codl^ 

of  marned  , 

woman  so    appt :  And  in  default  of  and  subjt  to  any  such  apptmt  in 
dJ^  bar    ^'''^^t  for  Buch  psou  or  psons  as  wd  by  law  have  become 

husband,     entled  to  the  sd  trust  premes  at  the  death  of  the  sd ,  if 

^n^dying  ^^^  ^^  heen  absolutely  entled  thto  and  had  died  intestate 
in  infancy  and  a  spinster,  such  psons,  if  more  than  one,  to  take  the 

shares  wch  they  wd  have  taken  by  law. 
UHanato  ym.  In  TRUST  for  the  psons  or  pson  who  wd  at  my  death 
testator's  have  been  entled  to  my  psonal  este  under  the  statutes  for 
Vtfiation^  the  distiibon  of  the  psonal  estes  of  intestates  if  I  had  died 
where  next  intestate,  or^  **  who  wd  at  the  time  of  the  £Eulure  or  deter- 
^  ^f.  minon  of  all  the  prior  trusts  hinbfe  decld  and  contd  have 
tained  at    been  entled,  &c.,  if  I  had  died  at  the  time  of  such  fsulure  or 

failure  of      -  ••  iti  *  t» 

prior         determmon  mtestate,     such  psons,  if  more  than  one,  to 
^'^'^'        take  the  shares  wch  they  wd  have  taken  under  the  same 

statutes. 
Cross  eze-  ^'  ^^^^^^  ALWAYS,  and  I  declare  that  in  the  event  of  the 
catorytmat  failure  or  determinon  of  the  trusts  hinbfe  decld  and  contd 
o?shm^  concemg  any  share  (b)  in  the  sd  trust  premes,  such  share  as 
**  h""^h*  ^^^  ^^  ^^^  share  or  shares  accruing  or  added  thto  by  virtue 
shares,  or  of  this  provo,  and  the  income  (c)  thof,  or  so  much  thof 
Sem  °are  ^^V^Y  ^^  ^sM  not  have  been  applied  or  disposed  of  under 
settled.  the  trusts  or  powers  hrin  contd  or  by  law  vested  in  my 
trees,  shall  go  and  accrue  by  way  of  addon  to  the  other 
share  or  shares  {d)  in  the  sd  trust  premes,  and  if  moi«  than 


(a)  See  p.  468,  note.    It  is  assumed  that  there  is  a  prior  trust  for  the 
chil^n  who  attain  twenty-one,  &c. 
Qi)  Where  the  sons'  shares  are  given  absolutely,  and  the  daughters*  shares 

are  settled,  say,  "  concemg  any  share  of  a  daur  of  mine  in  the 
sd  trust  premes.'' 

(o)  For  real  estate,  say,  **  rents  and  profits." 

(JL)  In  the  case  mentioned  in  note  (h)  say,  **  the  share  or  shares  of 

my  other  chn,  both  sons  and  daurs  in  the  sd  trust  pc^mes, 
and  if  more  than  one,  in  equal  shares  and  proportioiis 
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one,  in  equal  shares  and  proportions,  and  every  such  accruing 
share  shall  be  held  upon  the  trusts  and  subjt  to  the  powers 
and  provons  hrin  decld  and  contd  concemg  the  origl  share 
or  shares  to  wch  the  same  shall  be  added^  or  as  near  thto 
as  circes  will  admit  [but  not  so  as  to  increase  or  multiply 
chges  or  powers  of  chging]. 

X.  Provd  always,  that  if  any  of  my  sd  chn  shall  die  in  Aocrner  of 
my  lifetime  witht  leavg  issue  liying  at  my  death,  the  share  ^dae'of 
in  the  sd  trust  premes  hby  given  to  such  child,  if  the  daur's  children 
ika/res  are  settled,  say,  '*  being  a  son,  or  for  the  benefit  of  ti^^^i^g 
sacfa  child,  being  a  daur,  and  her  issue,"  shall  sink  into  and  ^^^™^^ 
form  pt  of  the  sd  trust  premes,  and  be  held  and  applied  for  gifts  an  to 
the  benefit  of  the  other  psons  entiled  thto,  in  the  same  mner  *^®™  ^v 
as  if  the  child  of  mine  so  dying  witht  leavg  issue  had  been 
origUy  excluded  from  takg  a  share  in  the  sd  trust  premes. 

XI.  Provd  alwats,  and  I  declare  that  in  every  case  in  QenenJ 
wch  any  este  or  intt  [for  life  or  in  reversion,  remr,  or  ex-  ^T^?J 
pectcy]   [or,  whether  absolute   or  limd,  and   whether   inreatRgiTeo 
posson,  reversion,  remr,  or  expectcy]  and  whetlier  in  real  or  ^jji'b^^*" 
psonal  este,  is  by  this  my  will  given  to  or  in  trust  for  any  ^^^  ^^^^ 
female,  the  same  shall  be  for  her  septe  use,  and  she  shall  ^th^ 
not  during  any  coverture  have  power  to  dispose  of  or  chge  ^*'*^j^" 
the  same  or  any  pt  thof  by  way  of  anticipon. 

xn.  Diron  that  intts  of  females  shall  be  for  their  septe  use  Genenl 
witht  power  of  anticipon,  as  in  last  form :  Provd  also,  and  l^^*^ 
I  hby  declare  that  in  case  any  event  whatever  shall  happen,  alienatioii 
whether  in  my  lifetime  or  after  my  dece,  whby  any  mide  ^p  **^  ^***  "* 


.^^^•^i^^^i^d 


and  so  that  the  share  or  shares  wch  shall  so  accrue  and 
be  added  to  the  origl  share  of  any  daur  of  mine  shall  be 
hdid,  &c." 

(e)  The  ahare  in  the  residne  giyen  to  a  child  by  name  who  dies  in  the 
testator's  lifetime  without  leaving  issue  living  at  the  testator's  death  would 
lapse  and  be  undisposed  of,  in  the  absence  of  such  a  provision  as  that  in  the 
test ;  see  Me  Rhoades^  29  Ch.  D.  142.  As  to  the  lapse  of  a  share  of  lesidne 
the  g^  of  which  fails,  see  4  Dav.  Free.  263. 

(/)  Bee  p.  452,  note  ;  and  as  to  absolute  interests,  see  p.  708,  note.  That 
the  restraint  if  offending  against  the  rule  as  to  perpetuities  will  be  disre- 
gaided,see  Re  Teague^  10  Eq.  664  ;  iZ^  (hn/ynglume^  11  Eq.  S24 ;  J20  Ridl&y, 
11  Oh.  D.  646. 
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nrvnton-   any  female  not  under  coverture  entled  to  anj  life  intt  in 
pecunt      psonal  este,  or  to  any  anny  under  any  of  the  trusts  or  dis- 
pewoiud  "*  P^*^^8  hinbfe  contd,  wd  if  such  life  intt  or  anny  belonged 
wtoto  (a),  to  him  or  her  absolutely  be  deprived  of  the  psonal  enjoymt 
thof,  or  of  any  pt  thof,  then  such  life  intt  or  anny  shall 
cease  as  if  he  or  she  were  dead :  And  in  the  case  of  a  life 
intt  so  ceasg  the  income  wch  shall  be  so  forfeited  shall 
during  the  remr  of  the  life  of  the  pson  incurrg  the  forfeiture 
thof  be  held  upon  the  trusts  upon  wch  the  same  wd  for  the 
time  being  be  held  if  such  pson  were  dead :  Pbovd  also, 
and  I  declare  that  in  case  any  event  whatever  shall  happen, 
whether  in  my  lifetime  or  afterwards,  before  the  time  hby 
appted  for  the  vestg  in  posson  of  any  legacy  or  share  of 
psonal  este  hby  given  to  or  in  trust  for  a  male  or  a  female 
not  under  coverture  [other  than  a  settlemt  of  such  legacy  or 
share  or  some  pt  thof  made  before  or  after  the  marre  of  the 
legatee  with  the  consent  in  writg  of  my  trees],  whby  the 
pson  entled  thto  under  the  trusts  or  provons  hinbfe  contd 
wd  if  the  sd  legacy  or  share  belonged  to  him  or  her  abso- 
lutely be  deprived  of  the  psonal  enjoymt  thof  or  of  any  pt 
thof,  then  such  legacy  shall  sink  into  my  residuary  este, 
and  such  share  shall  be  disposed  of  as  if  the  legatee  incung 
such  forfeiture  had  died  in  my  lifetime  witht  leavg  issue. 
ClaoBe  xm.  And  I  declare  that  if  any  child  of  mine  shall  die  in 

trvJbBia  niy  lifetime  leavg  a  wife  or  huebd,  or  a  child  or  chn  [or 
^▼^^f  remoter  issue]  living  at  my  death,  then  my  trees  shall  stand 
wife  and  possed  of  the  share  in  the  sd  trust  premes  to  wch  such  child 
cuidien  of  ^^  j^^^^^  ^^^^^^  entled  had  he  or  she  survived  me  and  attained 

cbiid  a]riD£[ 

in  teste-  the  age  of  21  jrrs,  upon  and  subjt  to  such  trusts,  powers, 
time hy'  •^^  provons  in  favour  of  the  survivg  wife  or  husbd,  and 
reference    child  or  chn  [and  remoter  issue]  resply  of  such  deced  child 

to  trusts 

for  testa^ .^_^_^-^_— ^.^.^___^^^__ 

tor's  widow 

and  chil-         (0)  For  a  clause  applicable  to  real  estate,  see  p.  805  ;  and  compare  the 

^^'^^^  form  applicable  to  annuities,  p.  719.    A  general  clause  of  this  nature  should 

not  be  inserted  without  bearing  in  mind  the  rule  against  perpetuities ;  see 
Re  Ridley y  11  Ch.  D.  646  ;  Herbert  v.  Webtter,  15  Ch.  D.  610 ;  Coufper  v. 
Laroche,  17  Ch.  D.  868.  As  to  repugnancy,  see  Be  Orey,  34  Ch.  D.  85,  712 ; 
Corbett  v.  Corbettt  14  P.  D.  7. 
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of  mine  as  shall  correspond  with  the  trusts,  powers,  and 
proYons  hinbfe  decld  and  contd  concemg  the  sd  trust 
premes  in  favour  of  my  wife  and  child  or  chn  [and  remoter 
issue],  resply,  in  the  same  mner  as  if  such  trusts,  powers, 
and  proYons  were  hrin  repeated  with  such  modificons  as  the 
case  may  require  [except  that  the  survivg  wife  or  husbd,  if 
any,  of  such  deced  child  of  mine  shall  not  have  any  power 
of  apptmt  among  the  issue  of  such  child]  :  Provd  always, 
that  in  case  the  trusts  hinbfe  decld  concemg  the  share  of 
such  deced  child  of  mine  shall  fail,  such  share  and  the 
income  thof  shall,  subjt  to  the  trusts  and  powers  afsd  or 
arisg  by  operon  of  law,  fall  into  and  revert  to  my  residuary 
este. 

xiY.  Provd  always,  and  I  declare  that  if  the  sd  ^^?° 

as  to  diYi* 

shall  attain  the  age  of  [fifty]  yrs,  it  shall  be  lawful  for  my  bIod  of 
trees  to  distribute  the  sd  trust  premes  or  such  pt  thof  as  ^J^^^^ 
wd  then  be  distributable  if  she  were  dead,  witht  regard  to  female  is 
the  possibility  of  her  havg  other  chn,  [but  so  that  every  child  bearing  (6). 
of  hers  to  whom  a  share  in  the  sd  trust  premes  shall  be  pd 
or  transferred  during  her  life  shall,  if  required  by  my  trees, 
enter  into  a  bond  or  covt  at  the  expse  of  my  este  [at  his  or 
her  expse],  for  refundg  a  proportionate  pt  of  the  same  in 
the  event  of  her  havg  any  other  child  or  chn  who  shall 
attain  a  vested  intt  in  the  sd  trust  premes]. 

XV.  And  I  declare  that  the  benefits  hby  given  to  myl><'^r 
wife  shall  be  in  full  satisfon  and  bar  of  all  dower  and  free-     ^^ 
bench  wch  she  may  be  entled  to  claim  out  of  any  freehd, 
copyhd,  or  customary  este,  of  or  to  wch  I  have  been,  am,  or 
shall  be  seised,  possed,  or  entled. 


(h)  See  lU  Warren,  W.  N.,  1883,  p.  126. 

(c)  This  clause  can  now  rarely  be  reqniied,  see  4  Dav,  Prec.  p.  93.    With-  ^  ^ 
oat  snch  a  clause  a  gift  to  a  wife,  married  since  the  Dower  Act,  of  any  land  ^^^'^- 
ont  of  which  she  would  be  entitled  to  dower  if  the  land  were  not  so  devised, 
or  any  estate  or  interest  therein  (including  the  income  of  the  proceeds  of 
sale  of  land,  or  a  part  of  snch  proceeds  of  sale,  Re  Tlumas,  84  Ch.  D.  166), 
bars  the  wife's  right  to  dower  (3^4  Will.  4,  c.  106,  s.  9). 
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lUinte* 

UUIM 

claoae. 
Ordinary 
fom  for 
ohildroii 
or  grand- 
children of 
ietUtor  or 
nnothor 
person  (6). 


MAINTENANCE,   &c. 

L  I  DEOLABB  that  my  trees  may,  after  the  death  [or  ftiture 
marre]  of  my  wife,  [after  the  death  of  the  sd,  tenant  or 
tenants  far  life]  apply  the  whole,  or  such  pt  aa  they  in  their 
discron  shall  think  fit,  of  the  income  of  the  expectant  or 
presumptive  share  of  any  child  [or  grandchild]  of  mine  [of 
the  sd  2  in  the  sd  trust  premes  (a)  under  the  trusta 


Alto  the 
mninte- 
nnnoe 
elnaso  in 
theConr. 
Act,  1881, 
B.  43. 


Cases  to 
which  the 
Act  does 
not  apply. 


As  to 

absolute 

legacy* 

As  to  real 
estate. 
Effect  of 
ss.  42  &  48 
of  Act. 


(«)  Or  saj,  ''  the  income  of  the  expectant  or  presumptire 

legacy  or  share,  &C.,"  as  the  case  may  require,  and  make  oonseqnential 
alterations  in  the  aocnnmlation  clause. 

(V)  The  maintenance  and  accumulation  clause  in  the  Conr.  Act,  1881,  & 
43  (as  to  which,  see  p.  466,  note),  is  applicable  to  any  legacy  or  share  of  any 
fund  (whether  particular  or  residuary),  which  is  held  by  trustees  in  trust 
for  an  infant,  and  whether  the  interest  of  the  infant  is  absolute,  or  (as  in 
the  ordinary  form  of  trust)  expectant  or  contingent,  or  for  life  only  ;  and 
in  the  case  of  trusts  of  personal  estate  of  this  nature,  the  Act  in  general 
supersedes  the  necessity  for  the  insertion  of  any  express  provisions  for  mam- 
tenance  and  accumulation. 

But  it  seems  that  the  Act  does  not  apply  (i.)  where  the  interest  of  the 
infant  is  defeasible,  i^.,  is  given  ahwlutely  in  the  first  instance  subject  to 
be  diteited  by  a  gift  over  or  accruer  clause  on  death  under  twenty-one  or 
other  event,  (a  form  of  trust  much  less  common  than  formerly)  ;  nor  (ii.) 
where  the  gift  does  not  carry  interim  income  or  interest  (see  p.  465,  note)  ; 
and  express  maintenance  and  accumulation  clauses  should  be  inserted  if 
according  to  the  intentLon.  Sometimes  the  income  is  authorised  to  be 
applied  as  a  common  fund  for  the  maintenance  of  all  the  children  under 
age ;  and  sometimes,  where  the  fund  is  small,  recourse  to  the  capital  is 
authorised.  In  these  oases  express  provisions  must  of  course  be  inserted. 
The  Act  also  only  applies  to  minority,  and  where  the  period  of  vesting  is 
postponed  to  a  later  age  than  twenty-one,  the  application  of  the  income  after 
that  time  must  be  expressly  provided  for. 

Where  a  legacy  is  given  absolutely  to  an  infant  it  is  presumed  that  the 
executors  while  they  hold  the  legacy  would  be  trustees  within  the  meaning 
of  the  Act. 

The  statutory  clause  (s.  43)  also  implies  to  real  estate  vested  in  teuatees 
for  an  infant ;  and  the  provisions  for  the  like  purposes  in  s.  42  iq>plicable  to 
real  estate  may  also  in  that  case  apply,  so  as  to  cause  difficulty,  if  the  Act 
is  relied  upon,  arising  from  the  inconsistency  adverted  to  in  p.  465,  note, 
between  the  two  clauses  as  to  the  trusts  of  the  accumulations.  But  wheie 
the  land  is  devised  in  trust  for  sale  the  application  of  s.  42  is  doubtful ;  and 
it  would  not  apply  where  (as  in  the  ordinary  trust)  the  interest  of  the  infiuit 
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hinbfe  contd  (c),  for  or  towards  his  or  her  maintce,  educon, 
or  benefit  (d),  and  may  either  themselves  so  apply  the  same^ 
or  may  pay  the  same  to  the  [parent  or]  guardians  or 
gaardian  of  such  child  [or  grandchild]  for  the  ppose  afsd^ 
witht  seeing  to  the  applicon  thof. 

n.  And  shall,  during  the  suspense  of  absolute  vestg  of '^<*™^" 
any  such  share,  accumulate   the    surplus,  if  any,  of  the  Oidinary 
income  thof  at  compound  intt,  by  investg  the  same  and  the  Jj^^** 
resultg  income  thof  in  any  of  the  investmts  hby  authorised, 
in  augmenton  and  so  as  to  follow  the  destinon  of  the  share 
or  fund  from  wch  the  same  shall  have  proceeded,  but  with 
power  to  apply  any  such  accumulons  in  any  subsequent  yr 
for  or  towards  the  maintce,  educon,  or  benefit  of  the  child 
[or  grandchild]  for  the  time  being  presumptively  entled  as 
a&d,  in  the  same  mner  as  such  accumulons  might  have  been 
applied,  had  they  been  income  arisg  from  the  origl  trust  fund 
in  the  then  current  yr. 

in.  I  DECLARE  that  my  trees  may,  after  the  death,  &c.,  as  Mainte- 
in  form  i.,  apply  the  whole  or  such  pt  as  they  in  their  aocomuia- 
discron  shall  think  fit,  of  the  income  of  the  expectant  or  i^°"^|j?*®* 
presumptive  share  or  shares  of  any  child  or  chn  [grandchild  or  grand- 
is  contingent  (see  p.  465,  note).    In  the  common  case  therefore  of  a  will 
giving  the  residue  real  and  personal  in  trust  for  conversion  and  with  the 
usual  trust  for  children  at  twenty-one,  &c.,  there  is  no  objection  to  relying 
on  the  Act. 

Where  the  Act  is  relied  on,  it  may  sometimes  be  desirable  to  modify  it  as  As  to  aoca- 
to  the  destination  of  the  accumulations  ;  e^,,  where  the  infant  is  tenant  for  mulatioiis. 
life,  it  may  be  proper  that  they  should  belong  to  him  on  attaining  twenty-  In&mt 
one,  instead  of  being  added  to  corpus  as  provided  by  s.  43  (which  difieis  in  fS'**"**  ^°' 
this  respect  from  s.  42).  ^ 

(e)  Where  there  are  annuities  charged,  add,  if  appropriate,  '*  subjt  to 

and  after  paymt  of  the  annies  hinbfe  bequed,  or  a  propor- 
tionate pt  thof." 

(d)  Where  circumstances  require  it,  the  words  ^'  whether  there  is 

any  other  fund  applicable  or  any  pson  bound  by  law  to  pro- 
vide for  such  maintce  or  educon  or  not ''  may  be  added  to  the 

clause  in  the  text  after  *'  benefit,"  the  words  "  or  any  pson,  &c.," 
being  omitted  where  the  father  takes  a  life  interest ;  the  power  in  the 
Oonr.  Act,  1881,  s.  48,  provides  for  this ;  see  p.  465,  note. 
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children     or   grandchn]  of  mine  [of  the  sd  "}  in  the  sd  trust 

income  may  premes  under  the  trusts  hinbfe  contd,  for  or  towards  his  or 
be  applied  j^gj.  maintce,  educon.  or  benefit,  or  for  or  towards  their 

as  a  com-  '  '  ' 

mon  fnnd.  common  maintce,  educon,  or  benefit,  and  may  either  them- 
selves so  apply  the  same,  or  may  pay  the  same  to  the 
[parent  or]  guardians  or  guardian  of  such  child  or  chn 
[grandchild  or  grandchn]  for  the  pposes  afsd,  witht  seeing 
to  the  applicon  thof.  The  accumulan  clause  tmll  be  the  same 
as  above,  form  n.,  adding  after  the  words,  "  presimiptiYely 
entled  as  afsd,"  the  words,  **  or  for  or  towards  the  common 
maintce,  educon,  or  benefit  of  the  chn  [or  grandchn],  for 
the  time  being  objects  of  the  last  precedg  trust." 

Hainte-  ly.  I  DECLARE  that  my  trees  may,  after  the  determinon 

Dance  and  it*i  i*  'i*/*  v         •  •  •<• 

accumnia-   or  failure  of  every  prior  life  or  other  mtt  or  mtts,  if  any, 
^°i5id*tr  *^PP'y  ^®  whole,  or  any  pt  at  their  discron,  of  the  income 
of  the  expectant,  contingent,  presumptive  or  vested  share, 
portion  or  legacy  of  any  pson,  who  shall  be  under  the  age  of 
21  yrs,  and  being  a  female  a  spinster,  under  any  of  the 
trusts  or  disposons  contd  in  this  my  will,  for  or  towards  his 
or  her  maintce,  educon,  or  benefit  Q>),  and  may  either  them- 
selves so  apply  the  same,  or  may  pay  the  same  to  the  parent 
or  guardians  or  guardian  of  such  pson  for  the  ppose  afsd, 
witht  seeing  to  the  applicon  thof :  And  shall  during  the 
minority  of  any  such  pson  being  a  male,  and  minority  and 
spinsterhood  of  any  such  pson  being  a  female,  accumulate, 
&c.,  continue accumidon  clause  as  inform  n.,  saying,  "  share, 
portion,  or  legacy,"  and,  ''  of  the  pson  for  the  time  being 
expectantly,  contingently,  presumptively,  or  absolutely  entled 
thto." 
Mainte-         v.  I  DECLAKE  that  my  trecs  may  apply  the  whole  or  any 
aocmmn^    P*  a*  their  discron  of  any  income,  to  wch  any  minor  shall, 
lation        QY,  if  of  full  age  being  a  male,  or  of  full  age  or  married 
A  very       ^^^S  ^  female,  wd  for  the  time  being  be  entled  in  posson 


▼anoua 
dispoei- 
tiona  (a) . 


(a)  This  form  is  not  well  adapted  to  a  case  where  there  are  annuities  or 
other  prior  interests  affecting  part  only  of  the  income.  In  that  case,  the 
next  form  is  to  be  preferred. 

(h)  See  p.  788,  note  id). 
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w.d  for  the  time  being  be  held  if  the  sd  A.  were  then  dead : 
And  after  the  death  of  the  sd  A.  shall  pay  the  income  of 
the  sd  trust  fund,  or  of  such  pt  thof  as  shall  remain  undis- 
posed of,  to  his  widow,  if  any,  during  her  life  [widowhood] 
for  her  septe  use,  and  so  that  she  shall  not  have  power  to 
chge  or  dispose  of  such  life  intt  during  the  life  of  the  sd  A. 
or  afterwards,  by  way  of  anticipon,  and  after  the  death  [or 
marre]  of  such  widow  (if  any),  trust  far  chn  of  A.  at  21  ^  dtc, 
ultimate  trust  tofaU  into  residuary  este. 

xxn,  I  BEQUEATH  the  sum  of  £ to  my  trees  upon  Tnwt  for 

trust,  to  invest  and  vary  investmts,  as  in  last  form :  And  l^ionaj^e 
upon  further  trust  that  my  trees  shall  during  the  life  of  my  ^^^ 
son  [daur]  A.,  at  their  absolute  discron  pay  or  apply  the 
whole  or  any  pt  of  the  annual  income  of  the  sd  sum  of 

£ ,  and  the  investmts  thof,  or  if  they  shall  from  time  to 

time  think  fit,  any  pt  of  the  capital  thof,  unto  or  for  the 
maintce  and  psonal  support  or  benefit  of  the  sd  A.,  and 
may  either  themselves  so  apply  the  same  or  may  pay  the 
same  for  that  ppose  to  any  other  pson  or  psons  witht  seeing 
to  the  applicon  thof:  And  shall  during  the  period  of  21  yrs 
from  my  dece,  if  the  sd  A.  shall  so  long  live,  accumulate 
the  surplus,  if  any,  of  such  income  at  compound  intt  by 
investg  the  same  and  the  resultg  income  thof  in  any  of  the 
investmts  afsd  by  way  of  addon  to  the  capital  of  such  fund, 
and  so  as  to  be  subjt  to  the  same  trusts  as  are  hby  decld 
concemg  the  same,  and  shall  during  the  remr  of  the  life  of 
the  sd  A.  in  case  he  [she]  shall  survive  the  sd  period  of  21 
yrs,  pay  or  apply  such  surplus  income  (if  any)  to  the  pson 
or  psons  and  for  the  pposes,  to  whom  and  for  wch  the  same 
wd  for  the  time  being  be  payable  or  applicable  if  the  sd  A. 
were  then  dead :  And  after  the  dece  of  the  sd  A.,  and  subjt 
to  the  trusts  afsd,  shall  stand  possed  of  the  sd  sum  of 

£ ,  and  the  investmts  and  accumulons  thof,  or  so  much 

thof  as  shall  not  have  been  applied  or  disposed  of  under  the 
trusts  afsd,  In  trust,  &c. 
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JJJJJ*^        I-  In  trust  for  all  or  any,  my  brothers  and  sisters  living 
and  Msten  at  my  death,  and  the  chn  or  child  then  living  of  any  then 
SvSgat*'  d©<5©d  brother  or  sister  of  mine,  who,  being  male,  attain  the 
^d^v?^    age  of  21  yrs,  or  being  female,  attain  that  age  or  marry  (6), 
dnm  of      in  equal  shares,  but  so  that  the  chn  of  any  deced  brother  or 
UioM  dead,  gjgter,  if  more  than  one,  shall  take  equally  between  them 
only  the  share  wch  their  parent  wd  have  taken  if  survivg 
me  and  attaining  the  age  of  21  yrs. 
?"™* JJ^'        n.  In  tbust  for  all  or  any,  the  chn  or  child  of  my  sd 
iMjOiewi     nephews  and  nieces  living  at  the  death  of  the  survor  of  my 
^I^T^^II^  sd  nephews  and  nieces  (c),  and  the  chn  or  child  then  living 
tune  of      of  any  then  deced  child  of  any  of  my  sd  nephews  or  nieces, 
tioa  per      ^^o,  being  male,  attain  the  age  of  21  yrs,  or  being  female, 
ttirpci,       attain  that  age  or  marry  (6),  if  more  than  one  in  equal 
shares,  but  so  that  the  grandchn  of  any  nephew  or  niece 
shall  take  equally  between  them  only  the  share  wch  their 
parent  wd  have  taken  had  he  or  she  been  living  and  attained 
the  age  of  21  yrs. 
^2U^^       m.  In  trust  for  my  brothers,  naming  them,  and  sisters, 
ft^r         naming  them,  or  such  of  my  sd  brothers  and  sisters  as  shall 
ivior  tnuto  ^^  Hying  at  the  time  of  the  failure  or  determinon  of  thie 
for  named  prior  trusts  hinbfe  contd  (e),  and  the  issue  then  Uvini?  and 

peraona,  or  *^  ^  '  '^ 

anchof 


.  (a)  See  above,  p.  746,  note  (a). 

(»)  For  real  estate  add  here,  *'  their,  his,  or  her  hrs  and  assns ; " 
for  a  mixed  fond  of  real  and  personal  estate,  '^  their,  his,  or  her  hrs, 

exs,  ads,  and  assns  resply." 

(cy  Where  a  trust  for  a  class  of  persons  living  at  the  period  of  distribation 
follows  several  prior  tmsts,  it  may  be  more  convenient  to  adopt  the  next 
form. 

(e)  Or,  **  at  the  time  when  this  psnt  trust  shall  take  effect 

in  posson."  Bat  both  this  form  and  that  in  the  text  may  be  open  to  ob- 
jection where  the  prior  trosts  may  be  liable  to  detennine  as  to  different 
parts  of  the  property  at  different  times. 


MISCELLANEOUS  BENEFICIAL  TRUSTS.  ^ll 

attaining  the  age  of  21  yrs,  or  in  the  case  of  females  marrying,  ^^"^  ^ 
of  any  of  my  sd  brothers  and  sisters  hinbfe  named  who  may  at  time  of 
be  then  dead  (p),  in  equal  shares  'per  stirpes.  tion^^d 

IV.  And  in  the  event  of  the  failure  or  determinon  of  the  the  inae  of 
trusts  hinbfe  decld,  and  subjt  to  the  trusts,  powers,  ^^^^  per  ttirpei 
proYons  hinbfe  decld  and  contd  or  by  law  vested  in  my  (/)• 
trees  (ft)  and  to  every  or  any  exercise  of  such  powers,  my  ^'^^ 
trees  still  hold  the  sd  trust  premes  and  the  income  thof  in  oommenoe- 
trust,  &c.  "^^ 

V*  And  in  case  of  the  failure  or  determinon  of  all  the  trust 
trusts  hinbfe  decld  and  contd  as  to  the  whole  or  any  pt  of  ^•^*" 
the  sd  trust  premes  or  the  income  thof,  my  trees  shall  hold  form. 
the  sd  trust  premes  and  the  income  thof,  or  so  much  thof 
resply  as  to  wch  the  trusts  shall  so  fail  or  determine,  and 
subjt  to  any  powers   by  law  vested  in   my   trees  (h),    or, 
''or  so  much  thof  resply  as  shall  not  become  absolutely 
vested  or  be  applied  or  disposed  of  under  the  trusts  or 
powers  hrin  contd  or  by  law  vested  in  my  trees  "(h),  In 

TRUST,  &c. 

VI.  And  if  there  shall  be  no  child  of  mine,  or,  ''of  the  sd  Ultimate 

,"  living  at  my  death,  or  bom  afterwards,  who,  being  a  defauh  of 

son,  attains  the  age  of  21   yrs,  or  being  a  daur,  attains  <^^ldi^  o< 
that  age  or  marries,  then,  subjt  to  the  trusts  and  powers  another 
hinbfe  decld  and  contd  or  by  law  vested  in  my  trees  (h),  i»™«* 
and  to  every  or  any  exercise  of  such  powers,  my  trees 
shall  hold  the  sd  trust  premes  and  the  income  (t)  thof 
In  trust,  &c. 


(/)  Where  the  trast^in  remainder  is  (as  in  this  form)  in  fayonr  of  those 
members  of  the  class  who  are  then  living  (which  is  not  in  general  a  desirable 
form  of  disposition),  care  mnst  be  taken  not  to  postpone  the  vesting  beyond 
the  limits  Allowed  by  the  mle  against  perpetuities,  namely,  a  life  or  lives  in 
being  at  the  testator's  death,  and  twenty-one  years  afterwards,  see  p.  760, 
note  {e). 

C^)  See  note  (5)  last  pa^e. 

(A)  These  words  have  reference  to  the  maintenance  clause  in  the  Conv. 
Act,  1881,  s.  43. 

(i)  For  real  estate,  say,  "  rents  and  profits." 
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the  annual  income  of  such  share,  or,  '' portion/'  or^ 
**  legacy/'  at  compound  intt,  by  investg  the  same,  and  the 
resultg  income  thof,  in  any  of  the  investmts  hby  authorised, 
in  augmenton  and  so  as  to  follow  the  destinon  of  the  capital 
of  such  share,  or,  "  portion/*  or,  "  legacy/' 
*^*^*^  ,       XII.  And  I  DECLARE  that  the  sevl  provons  as  to  maintce 

SADCd  And 

accumuia-  and  educon  of  minors,  and  the  accumulon  and  disposal  of 
foiTchU^  surplus  income  during  minorities,  hinbfe  contd  with  referee 
dren  of  to  the  share  to  wch  any  child  of  mine  shall  be  entled  in 
tenantfor  expectcy  as  afsd,  shall,  after  the  determinon  or  failure  of 
life  by  re-   i\^q  trusts  hinbfe  contd,  wch  are  prior  to  the  ti-ust  hinbfe 

f erence  to 

trusts  for    decld  for  the  child  or  chn  of  the  sd ,  extend  and  be 

children*    applicable  to  the  income  of  the  share  to  wch  any  child  of  the 

sd shall  for  the  time  being  be  entled  in  expectcy,  under 

the  trusts  hinbfe  decld,  with  such  alterons  as  may  be  necy  to 

adapt  such  provons  to  that  case. 
AdTtnce-  xHi.  And  I  DECLARE  that,  witht  prejudice  to  the  trusts 
for  chil-  hrin  contd  in  priority  to  the  trusts  for  the  sd  A.,  tenant  for 
^'bSeau  nt  ^^'^^  ^^  remr,  and  B.,  his  wife,  my  trees  shall,  after  the  death 
tenant  for  of  the  sd  A.  and  B.,  or  during  their  respive  lifetime  with 
ferenw  to'  *^®"^  respive  consent  in  writg,  have  the  like  power  of 
truBtH  for  advancemt  in  favour  of  the  child  or  chn  of  the  sd  A.  as  is 
children,     hinbfe  coutd  with  referee  to  the  expectant,  presumptive,  or 

vested  share  of  any  child  of  mine,  with  such  alterons  as  the 

case  may  require. 
Manage-         XTV.  And  I  DECLARE  that  [after  the    death   [or   future 

ma?nt^^    marre]  of  my  sd  wife,  or,  "  of  the  sd ,"  and]  during 

nance         the  minority  [and  spinsterhood]  of  the  sd  my  trees 

real  or  shall  take  and  retain  posson  or  rece  the  rents  and  profits  of 
icaaehold     ^j^g  gj  ^^^i  j^^j  leasehd  hereds  and  premes  hinbfe  devised 

property, 

during        and  bequed  to  [in  trust  for]  the  sd as  afsd,  and  manage 

Varii^bna  *^®  same,  with  all  such  powers  as  are  conferred  by  the  42nd 
for  a  mixed  section  of  the  Convey ancg  and  Law  of  Ppty  Act,  1881,  and 
reaity^and  ^  Buch  Other  powers  in  that  behalf,  as  if  they  were  abso- 

personaltj 

(a), ■ 

An  to  (^)  ^^^*  torn  and  the  two  next  are  intended  for  a  specific  or  general 

minority  devise  of  real  or  leasehold  property  with  or  without  personalty  to  or  in  trust 
clause. 
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lately  entled  thto,  and  may  after  paying  all  outgoings  and 
expses,  apply  at  their  discron  the  whole  or  any  pt  of  the  net 
rents  and  profits  thof  [and  of  the  income  of  the  psonal  este 
hinbfe  bequed  in  trust  as  afsd]  for  or  towards  the  maintce, 

educon,  or  benefit  of  the  sd  ,  with  power  to  pay  the 

same  to  his  [her]  guardian  or  guardians  for  that  ppose  witht 
seeing  to  the  applicon  thof;  and  shall  accumulate  the  surplus 
of  the  sd  rents  and  profits  [and  income]  during  the  minority 

[and  spinsterhood]  of  the  sd ,  by  investg  the  same  and 

the  resultg  income  thof  in  any  investmts  hby  or  by  law 
authorised  in  the  case  of  my  residuary  este  or  capital  moy 
arisg  thfrom,  or  as  the  case  may  be,  as  an  addon  to  and  so  as 
to  devolve  as  psonal  este  with  the  sd  hereds  and  premes,  but 
with  power  to  apply  such  accumulons  for  the  maintce,  educon, 

or  benefit  of  the  sd in  any  subsequent  yr. 

XV.  I  EMPOWER  my  trees  if  and  while  the  sd  A.  shall  be  The  aune, 
under  the  age  of  21  yrs,  in  their  absolute  discron  either  to  ^ary'r»i 
retain  my  sd  residuary  este   (real  or  psonal)  in  its  then  *»d  per- 
actual  Condon  or  state  of  investmt,  or  at  any  time  to  sell,  estate, 
get  in,  or  convert  the  same,  and  to  invest  any  moys  arisg  ^^®'*^^™' 
from  or  formg  pt  of  the  same  in  any  of  the  investmts  hinbfe 
authorised,  and  to  vary  the  same  and  to  exercise  all  such 
powers  of  managemt,  leasg,  and  orwise  in  relon  to  any  ppty 
retained  as  if  they  were   absolute  owners,  and  to  apply 
income  or  capital  for  the  maintce,  educon,  advancemt,  or 
benefit  of  the  sd  A.  at  discron,  and  either  directly  or  by 


for  an  infant  absolutely,  or  subject  to  a  gift  over  on  death  under  twenty-one 
or  otherwise.  It  might  also  be  adapted  to  a  gift  for  life.  For  a  similar 
clause  adapted  to  a  deyise  in  strict  settlementi  see  if^ra,  Devises  in  Stbict 
Settlement  ;  and  for  a  more  detailed  power  of  management,  not  confiued 
to  minorities,  where  there  is  a  trust  for  conversion,  see  if^ra,  p.  793.  The 
clause  might  generally  be  omitted  in  reliance  on  the  Conv.  Act,  1881,  s.  42, 
which  would  apply  and  would  probably  suffice,  subject  to  a  question  as  to 
the  disposal  of  the  accumulations,  for  which  it  may  be  proper,  in  order  to 
prevent  difficulty,  to  make  express  provision,  especially  if  the  property  is 
vested  in  trustees,  so  that  s.  43  of  the  above  Act  would  also  apply  (see  p. 
611,  note).  If  the  Act  is  relied  on,  form  xvii.  should  be  inserted  mutatU 
mutandiSj  as  far  as  required.  For  a  special  power  to  carry  on  a  farm  which 
is  in  hand,  see  in/rUf  p.  803,  form  xvi. 
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papng  the  same  to  his  guardian  or  guardians  for  that  ppose, 
and  to  accumulate  any  unapplied  income  by  the  investmt 
thof  in  mner  afsd  as  an  addon  to  and  so  as  to  go  with  the 
capital. 
Tl>«^o        XVI.  And  I  declare  that,  [after  the   death '  [or   future 

leasehold     marre]  of  my  sd  wife,  or,  "  of  the  sd ,"  and]  during  the 

deri^to  "^^"^7  ^^  ^^7  SOU  [or  grandson],  or  the  minority  and 
children      spinsterhood  of  any  daur  [or  granddaur]  of  mine,  [of  the 

in  common  ^^ >]  ^7  ^^ees  shall  take  and  retain  posson  or  rece  the 

with  yaria-  rents  and  profits  of  the  share  in  the  sd  real  and  leasehd 
above.  hereds  and  premes  hinbfe  devised  and  bequed  to  wch  such 
minor  shall  be  [expectantly]  entled,  and  manage  the  same, 
with  all  such  powers,  &c.,  as  in  last  form,  and  may,  after 
paying  all  outgoings  and  expses,  apply  at  their  discron  the 
whole  or  any  pt  of  the  net  rents,  profits,  and  income  of  the 
[expectant]  share  of  such  minor  in  the  sd  real  and  leasehd 
premes  [and  in  the  psonal  este  and  premes  hinbfe  bequed  in 
trust  as  afsd],  for  or  towards  the  maintce,  educon,  or  benefit 
of  such  minor,  with  power  to  pay  the  same  to  his  or  her 
guardian  or  guardians  for  that  ppose,  witht  seeing  to  the 
applicon  thof;  and  shall  accumulate  the  surplus  of  such  net 
rents,  profits,  and  income  during  the  minority,  or  minority 
and  spinsterhood,  of  such  minor,  by  iuvestg  the  same  and 
the  resultg  income  thof  in  any  investmts  hby  or  by  law 
authorised  in  the  case  of  my  residuary  este  or  capital  moy 
arisg  thfrom  as  an  addon  to  and  so  as  to  devolve  as  psonal 
este  with  the  [expectant]  share  of  such  minor  in  the  sd 
hereds  and  premes,  but  with  power  to  apply  such  accumulons 
for  his  or  her  maintce,  educon,  or  benefit  in  any  subse- 
quent yr. 
The  same,       xvu.  And  I  HB7  DECLAHE  that  my  trees  shall  be  the  trees 

x^lvinff  on 

and  modi-   of  this  my  will  for  the  pposes  of  the  42nd  section  of  the 

^tat*^to       Conveyancg  and  Law  of  Ppty  Act,  1881,  the  powers  and 

clause  {a),  provons  of  wch  shall  apply  in  relon  to  the  sd  real  and 

leasehd  hereds  and  premes  hinbfe  devised  and  bequed  [and 


(a)  Sec  p.  788,  note. 
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SO  that  it  shall  be  obligatory  on  my  trees  to  enter  into  and 
continue  in  the  posson  or  rect  of  the  rents  and  profits  of  the 
same  hereds  and  premes  [or  any  undivided  share  thof  as  the 
case  may  be]  in  every  case  thby  provd  for] ;  [And  that  in 
addon  to  the  powers  of  the  sd  Act^  my  trees  shall  have 
power,  &c.,  insert  any  addonal  poivers  required] ;  [And  that 
any  surplus  rents  and  profits  and  the  accumulons  thof  may 
during  any  such  minority  as  is  provd  for  by  the  sd  Act  be 
invested  in  any  of  the  investmts  hby  authorised  in  the  case 
of  my  residuary  este  or  capital  moy  arisg  thfrom],  and  that 
any  accumulons  of  rents  and  profits  made  during  any  such 
minority  as  afsd  shall  (witht  prejudice  to  the  power  to  apply 
the  same  at  any  time  as  if  the  same  had  been  rents  and 
profits  of  the  current  yr)  be  added  to  and  go  and  devolve  as 
psonal  este  with  the  sd  hereds  and  premes. 

XVIII.  I  AUTHORISE  my  trees  at  any  time  [after  the  death  Power  of 

[or  future  marre]  of  my  sd  wife,  or,  *'  of  the  sd  ,"  or  jf^^* 

previously  thto  with  her  [his]  consent  in  writg]  to  raise  by  real  or 
sale,  mtge,  or  orwise,  any  pt  or  pts  not  exceedg  in  the  whole  ^^^y. 

the  sum  of  £ ,  or,  "  not  exceedg  in  the  whole  a  moiety  Variations 

of  the  value  (to  be  determined  for  that  ppose  in  such  niner^°^*"J|^ 
as  my  trees  shall  in  their  discron  think  fit),''  of  [the  then  other  cir- 
expectant  presumptive  or  vested  share  of  any  child  [or  grand-  ^^ "    °*^ 

child]  of  mine  [of  the  sd ]  in]  the  sd  real  and  leasehd 

premes,  [or,  if  a  mixed  fundy  the  sd  real  and  psonal  este] 

under  the  trusts  afsd,  and  to  pay  or  apply  the  same  for  his 
or  her  advancemt  or  benefit  as  my  trees  shall  think  fit, 
Provd  always  and  I  declare  that  no  pchaser  or  mtgee  shall 
be  concerned  to  enquire  as  to  the  propriety  of  raisg  any  moy 
for  the  ppose  of  such  advancemt,  or  the  amt  wch  ought  to  be 
raised  or  to  see  to  the  applicon  thof. 

XIX.  I  EMPOWER  my  trees,  if  they  shall  think  fit,  to  apply  Power  to 
all  or  any  pt  of  the  income  applicable  under  this  my  will  for  h^Se^for 
the  maintce  or  educon  of  my  infant  child  or  chn  for  the  i^^**- 


(i^)  This  form  with  the  appropriate  variations  is  adapted  to  go  with  either 
of  the  three  preceding  forms; 
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time  being,  in  or  towards  providg  a  suitable  residce,  and 
keepg  up  an  establishmt  for  such  child  or  chn,  or  any  of 
them,  and  for  that  ppose  to  take  on  lease  or  from  jr  to  yr 
any  pper  dwellg-house,  and   defray  all  expses   connected 
thwith,  or  with  the  establishmt  to  be  kept  up  thrin,  and 
also,  if  they  shall  think  fit,  to  permit  any  adult  child  or  chn 
of  mine  to  share  the  benefit  of  such  residce  and  establishmt 
either  with  or  witht  contributg  towards  the  expses  thof,  and 
upon  such  terms  as  to  the  contribon,  if  any,  to  be  made  by 
such  adult  child  or  chn,  and  in  all  other  respts  as  my  trees 
may  in  their  discron  think  fit. 
Tba  same.       j^^.  I  EMPOWER  my  trees  at  any  time,  if  they  shall  in  their 
purchase     absolute  discron  deem  it  expedient,  to  take  on  lease  or  rent 
funiitore,    ^  house  in  such  place  as  they  shall  think  fit  as  a  residce  for 
permit       my  chn  or  any  of  them  until  the  youngest  child  for  the  time 
sister  to  re-  ^^^S  shall  attain  the  age  of  21  yrs  or  marry,  or  for  any  less 
side  with    period,  and  to  retain  and  use,  if  thought  tit,  all  or  any  pt  of 
my  fumitm*e  and  househd  and  domestic  efiects  for  the  ppose 
of  furnishg  such  house,  and  also,  if  deemed  expedient,  to 
pchase  any  fumitm*e  or  effects  for  such  ppose  and  so  that 
such  pchased  furniture  and  effects  shall  subjt  to  such  user 
thof  be  held  as  pt  of  my  residuary  este,  and  to  pay  the 
rent,  rates,  and  taxes  and  expses  of  insurce  and  repairs 
payable  in  respt  of  such  house,  and  any  other  costs  in- 
cidental to  the  takg  and  furnishg  of  the  same  out  of  the 
income  or  capital  of  my  genl  psonal  este,  includg  power  to 
retain  a  fund  for  that  ppose,  and  for  the  paymt  of  the  annual 
sum  payable  to  such  of  my  sisters  as  may  reside  with  my 
chn  as  hinafter  mentd,  Provd  that  the  fund  so  retained  and 
the  income  thof  shall  subjt  to  and  after  satisfying  the  pposes 
last  afsd  form  pt  of  my  residuary  este ;  And  I  further 
EMPOWER  my  trees  to  permit  all  or  any  of  my  chn  and  one 
of  my  sisters  to  occupy  and  use  such  house,  furniture  and 

effects  during  the  period  afsd,  and  to  pay  the  sum  of  £ 

per  annum  out  of  my  genl  psonal  este  by  half-yrly  paj^mts 
to  such  one  of  my  sd  sisteins  as  shall  reside  with  my  chn  as 
afsd,  or  a  proportionate  amt  for  any  pt  of  a  yr  during  wch 
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she  may  so  reside ;  Provd  that  if  any  question  shall  arise 
as  to  wch  of  my  sisters  shall  reside  with  my  sd  chn  as  afsd, 
such  question  shall  be  decided  by  a  majority  of  my  trees. 


POWERS  TO  TRUSTEES  AND  EXECUTORS  (a). 

I.  I  DECLARE  that  it  shall  be  lawful  for  my  trees  to  manage  Power  to 
and  cultivate  or  superintend  the  managemt  and  cultivon  of  J^°^d 
the  real  and  leasehd  hereds  hinbfe  devised  and  bequed  to  leasehol<l 
them  in  trust  [for  sale  until  the  same  shall  be  sold  (c)],  until  sale, 
includg  power  to  cut  timber  and  underwood  for  sale,  repairs,  ^^^  ^^^"^ 
or  orwise,  to  open  and  work  mines,  minis,  quarries,  and 
brickfields,  and  to  erect,  pull  down,  and  repair  houses  and 
other  bldgs,  and  to  drain  and  make  roads  and  fences,  and 
orwise  to  improve  all  or  any  of  the   sd  premes,  and  to 
insure  (d)  houses  and  bldgs  agst  loss  or  damage  by  fire,  and 
to  make  allowces  to  and  arrangemts  with  tenants  and  others, 
and  to  accept  surrenders  of  leases  and  tenancies  (e),  and 
genlly  to  deal  with  the  ppty  as  if  they  were  absolute  owners 
thof  witht  being  responsible  for  an}'  loss  or  damage  (/)  : 
And  also  power  to  delegate,  either  exply  or  by  implicon 
during  such  period  or  periods,  and  upon  such  terms  as  they 

(a)  See  also  Gonvebsiok  and  Invsstmbkt,  above,  p.  735  et  »eq. ;  and 
Maintenance,  &c.,  p.  782  et  seq, 

{h)  Many  of  the  powers  in  this  clause  are  given  by  the  Con  v.  Act,  1881, 
8.  42,  where  the  Act  applies  ;  but  the  statutory  clause  is  confined  to  mino* 
rities,  and  it  is  doubtful  whether  it  applies  where  there  is  a  trust  for  conver- 
sion (see  p.  465,  note  (r ) ).  The  clause  in  the  text  should  therefore  be  inserted 
when  required. 

(<;)  If  there  is  no  trust  for  sale  omit  the  words  in  brackets. 

{d)  Power  to  insure  is  given  by  the  Trustee  Act,  1888,  s.  7. 

{e)  Power  to  accept  surrenders  of  leases  is  conferred  by  the  Settled  Land 
Act,  1882,  s.  13  (see  p.  623,  note) ;  this  power  to  the  trustees  to  accept 
surrenders  would,  therefore,  by  s.  66  of  the  Act  not  be  exercisable  without 
the  consent  of  the  donee  or  donees  of  the  statutory  powers,  if  any. 

(/)  The  rest  of  the  clause  may  usually  be  omitted. 
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shall  think  fit,  the  exercise  of  all  or  any  of  the  powers  oi 
managemt  and  improvemt  hinbfe  contd  to  the  pson  or  psons 
for  the  time  being  entled  to  the  enjoymt  of  the  rents  and 
profits  of  the  sd  trust  premes  [or  of  any  pt  thof  ]  if  of  full 
age,  or  to  any  other  pson  or  psons  intted  thrin  under  this 
my  will,  witht  being  responsible  for  any  loss  thby  occasioned ; 
And  also  power  conclusively  to  determine  either  by  way  of 
anticipon  or  orwise,  and  either  exply  or  by  implicon  what 
pt,  if  any,  of  the  produce  of  timber,  mines,  minis,  quarries, 
or  brickfields  shall  be  applied  as  capital,  and  what  pt,  if 
any,  as  income,  and  so  that  such  pt  as  shall  be  determined 
to  be  capital  shall  be  disposed  of  as  if  the  same  had  arisen 
from  a  sale  of  the  sd  premes :  And  also  power  to  raise  and 
pay  the  costs  and  expses  attendg  the  exercise  of  the  sd 
powers  of  managemt  and  improvemt  out  of  the  income,  or 
as  to  any  pt  not  exceedg  two-third  pts  of  the  sums,  if  any, 
expended  in  improvemts  wch  my  trees  shall  consider  to  be 
of  a  permanent  nature,  by  mtge  or  sale  of  the  sd  premes  or 
any  pt  thof,  or  orwise  out  of  the  capital  of  the  sd  trust 
premes. 
The  same  n.  I  EMPOWER  my  ti'ces  to  manage  and  cultivate  my  real 
(a).  and  leasehd  hereds  hinbfe  devised  and  bequed  to  them  in 

trust  [for  sale  until  the  same  shall  be  sold  (&)],  with  all  the 
powers  in  that  behalf  of  absolute  owners,  includg  power  to 
cut  timber  and  underwood  for  sale,  repairs,  or  orwise,  and 
to  repair  and  insure  houses  and  bldgs,  and  to  make  allowces 
to  and  arrangemts  with  tenants  and  others,  and  to  accept 
surrenders  of  leases  and  tenancies. 
Power  ni.  I  DECLARE  that  it  shall  be  lawful  for  my  sd  trees  [with 

leaS"  f     *^6  consent  of  any  pson  or  psons  whose  consent  may  be  necy 
unsold        in  that  behalf  under  any  statute  for  the  time  being  in  force], 

lands  (c). 

(rt)  Compare  form  LXV.,  p.  ISG. 

(i)  If  there  is  no  trust  for  sale  omit  the  words  in  brackets. 

.    to  effect      ^'*)  ^^^'^  *^®  ^*^^  ^  devised  xctthmd  any  tm*t  for  tale,  and  theie  is  a 

of  Settled    tenant  for  life  or  limited  owner  of  the  whole  or  any  undivided  share  within 

Land  Act.    8.  2  or  B8  of  the  Settled  Land  Act,  1882,  the  powere  of  the  Act  will  applj, 

and  be  exercisable  by  him  as  to  the  entirety  or  hissliare,  and  any  concurrent 


POWEKS   TO   TRUSTKES   AKD   EXECUTORS.  795 

to  demise  all  or  any  of  my  real  and  leasehd  bereds  and 
premes  hinbfe  devised  and  bequed  in  tinist  [for  sale,  and 
wch  shall  for  tbe  time  being  remain  unsold  (cQ],  for  any 
term  of  yrs  not  exceedg  21  yrs,  [or  for  a  ming  lease  not 
exceedg  40  yrs,  or  for  a  bldg  or  improvg  lease  not  exceedg 
99  yrs],  to  take  effect  in  posson  or  within  6  ealr  months 
from  the  date  of  the  lease,  or^  **  for  any  term  of  yrs  either 
in  posson  or  reversion,  and  for  any  ppose,"  with  or  witht 
takg  a  fine  or  premium,  and  upon  such  teims  and  condons 
in  all  respts  as  they  shall  think  fit,  but  so  that  any  sum 
reced  as  a  fine  or  premium  shall  be  applied  as  if  the  same 
were  proceeds  of  a  sale,  and  so  that  in  case  any  lease  shall 
be  granted  on  the  surrender  or  determinon  of  a  then  existg 
or  prior  lease  or  tenancy,  the  value  of  the  intt  so  surrendered, 
or  the  tenant  right  or  claim  to  compenson  for  improvemts  or 


powers  gi^en  to  the  trustees  would  under  s.  56  be  exercisable  onlj 
with  his  consent.  Where  the  land  is  devised  in  tmH  for  sale,  and  there 
is  a  tenant  for  life,  or  limited  owner  within  s.  63,  of  the  proceeds  of  sale  or 
any  share  thereof,  the  powers  of  the  S.  L.  Act  would  also  apply,  and  would 
be  vested  in  such  limited  owner,  or.  If  the  beneficial  interest  is  divided,  in 
him  together  with  the  other  persons  l>eneficially  entitled  in  possession, 
whether  absolutely  or  for  limited  interests ;  but  the  powers  would  in  that  case, 
by  the  Amendment  Act  of  1884,  s.  7,  be  suspended  unless  an  order  of  Court 
were  obtained,  and  in  the  meantime  by  s.  6  of  that  Act  no  statutory  consent 
would  be  necessary  to  the  exercise  of  any  express  powers  given  to  the 
trustees  ;  see  above,  p.  735,  note. 

Where  the  real  estate  is  devised  in  trust  for  sale,  or  (without  a  trust  for  As  to  the 
sale)  in  trust  for  tenants  in  common,  or  for  an  infant  or  other  person  under  insertion 
di8ai>ility,  the  trustees  should  be  invested  with  any  appropriate  leasing  and  °^  express 
other  powers,  whether  the  Act  may  apply  or  not,  either  in  detail  or  by  incor-  ^|J^  ^ 
porating  the  statutory  powers.  The  leasing  powers  in  the  text  would  usually 
suffice.    The  words  in  brackets  referring  to  the  statutory  consents  should  be 
inserted  where  there  is  no  trust  for  sale.    For  powers  to  grant  building  and 
mining  leases,  which  may  be  adapted  with  merely  verbal  alterations  to  a 
will,  see  pp.  618,  620.    But  the  comprehensive  power  in  form  v.,  infraj  by 
reference  to  the  Act  is  to  be  preferred  to  the  insertion  of  detailed  powers. 
The  addition  to  the  trust  for  sale  and  powers  of  leasing  for  a  reversionary 
interest  or  andivided  share  at  p.  488,  could  be  readily  adapted  to  a  will ;  but 
the  provision  for  reversionary  interests  is  of  little  importance  having  regard 
to  the  Settled  Land  Act. 

As  to  real  estate  devised  in  strict  settlement,  see  if^fra.  Devises  in  Stbict 
Sbttlement. 

(d)  If  there  is  no  trust  for  sale  omit  the  words  in  brackets*. 
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orwise  in  respt  of  such  tenancy,  may  be  taken  into  acct  in 
fixg  the  rent  and  terms  of  the  new  lease  (a). 

IV.  I  AUTHORISE  my  trees  [with  the  consent,  &c.,  as  in 
Jorm  III.],  to  concur  with  the  other  pson  or  psons  entled 
to  or  havg  power  in  that  behalf  in  relon  to  any  ppty,  whether 
real  or  psonal,  held  in  undivided  shares,  in  makg  a  partition  of 
such  ppty,  [and  that  notwg  that  any  of  my  trees  or  a  sole 
tree  may  be  entled  to  or  intted  in  any  of  the  other  shares  of 
the  same,  (c)]  and  to  give  or  rece  moy  for  equality  of  partition, 
and  to  make  any  such  partition  upon  such  terms  and  condons 
as  they  shall  think  pper,  and  for  the  pposes  afsd  to  exte  and 
do  all  such  assurces  and  things  as  they  shall  think  fit ;  And 
the  ppty  wch  shall  on  any  such  partition  be  taken  by  my  trees 
in  sevlty,  shall  be  held  upon,  and  subjt  to  the  like  trusts, 
powers,  and  provons  (so  far  as  applicable)  as  the  undivided 
share  or  shares  for  wch  the  same  shall  be  substituted,  and 
any  sum  agrd  to  be  pd  for  equality  of  partition  may  be  pd  out 
of  my  residuary  psonal  este,  or  raised  by  mtge  of  or  chge 
upon  the  ppty  so  taken  in  sevlty,  and  any  moys  reced  for 
equality  of  partition  shall  be  applied  as  if  the  same  had  arisen 
from  a  sale  of  the  sd  undivided  share  or  shares. 

V.  I  DECLARE  that  it  shall  be  lawful  for  my  trees  [with  the 
consent,  &c.,  as  in  form  ni.],  to  exercise  over  or  in  relon 
to  all  or  any  hereds  of  whatever  tenure  for  the  time  being 
held  upon  the  trusts  of  this  my  will  or  any  undivided  share 
or  shares  thof  all  such  powers  of  leasg  [and  sale]  and  other 
powers  of  every  description  wch  may  be  applicable  thto  as 
are  by  the  Settled  Land  Act,  1882,  conferred  upon  tenants 
for  life,  and  so  that  all  the  provons  of  the  sd  Act,  subsidiaiy 
or  incidental  to  such  powers,  shall  be  deemed  to  apply,  and 


{a)  See  as  to  this  the  Settled  Lend  Act,  1882,  s.  13  (5) ;  above,  p.  615, 
note  (rf). 

{b)  See  the  Settled  Land  Act,  1882,  b.  3  (Iv.) ;  and  as  to  the  effect  of  the 
Act  where  express  powers  are  given,  see  last  page,  note. 

{c)  See  above,  p.  489,  note  {d) ;  and  last  page,  note. 

(d)  See  note  {c\  p.  794  ;  and  compare  the  form  at  p.  490.  This  power 
would  of  course  include  a  power  of  sale  where  the  will  does  not  contain  a 
trust  for  sale. 
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to  be  incorporated  in  this  my  will  as  far  as  circes  may 
admit,  subjt  nevs  to  the  proYons  hrin  contd,  to  the  intent 
that  such  powers  and  provons  shall  operate  and  take  effect 
in  like  mner  and  with  all  the  like  incidents,  effects,  and 
consequces  as  if  such  powers  had  been  conferred  by  the  sd 
Act :  [And  also  (to  the  intent  that  the  addonal  or  larger 
powers  hinafter  contd  and  all  provons  subsidiary  or  inci- 
dental thto  shall  operate  and  take  effect,  as  far  as  the  case 
may  admit,  by  way  of  extension  and  enlargemt  of  the  powers 
of  and  with  the  aid  of  the  sd  Act,  and  with  all  the  like  inci- 
dents, effects,  and  consequences,  as  if  the  same  or  the  like 
powers  were  conferred  upon  tenants  for  life  and  had  been 
hby  given  to  the  sd  trees  by  referee  thto,  and  so  as  to 
incorporate  all  subsidiary  or  incidental  powers  and  provons 
contd  in  the  sd  Act  wch  may  be  applicable,  but  subjt  to  the 
provons  hrin  contd),  the  powers  hinafter  contd  (that  is  to 
say),  &c.,  further  powersy  e.g.,  to  grant  leases  for  longer 
terms  y  or  to  niake  grants  at  fee  farm  rents  (<?)]• 

VI.  I  DECLARE  that  it  shall  be  lawful  for  my  trees,  or  other  The  same 
donee  or  donees,  at  any  time  before  any  son  or  daur  of  mine  fi^"?*^*' 
shall  attain  an  absolute  vested  intt  in  posson  in  the  sd  devised 

estate  (/). 

(e)  As  to  extending  the  statutory  powers,  see  p.  569.  For  forms  extend- 
ing the  powers,  see  above,  pp.  642  to  652,  and  ff^fra,  Devises  ik  Stbict 
Settlement. 

(/ )  See  p.  564,  note,  and  the  other  notes  above  on  the  Act.    There  are  some  Cases  in 
cases  in  which  a  devise  is  not  to  vest  absolately  until  the  attainment  of  a  which 
given  age,  or  other  event,  to  which  the  Act  does  not  apply  ;  e.g.y  where  the  Settled 
rents  during  the  minority  of  the  donee  or  other  definite  term  are  given  to  ^^^ 
some  other  person,  as  in  the  common  case  of  a  devise  to  an  infant  with  a  gift  ^^^^^ 
of  the  rents  to  the  mother  during  the  minority,  whether  subject  to  an  obliga^  ' 

tion  to  maintain  the  infant  or  not,  in  which  case  the  estate  of  the  donee  is 
not  in  possession  so  as  to  come  within  s.  58  or  59  (and  s.  60  also  would  not 
apply),  and  the  interim  owner  of  the  rents  having  only  a  chattel  interest, 
would  not  have  the  powers  of  the  Act ;  but  if  there  is  an  absolute  trust  of 
the  interim  rents  for  the  infant's  maintenance,  this  would  amount  to  giving 
the  infant  an  estate  in  possession,  so  as  to  bring  the  case  within  the  Act ;  see 
Be  Morgan,  24  Ch.  D.  114.  A  gift  in  trust  for  a  pewon  contingently  on  his 
attaining  twenty-one,  or  other  event,  does  not  appear  to  come  within  the 
literal  words  either  of  s.  58  (1,  ii.),  or  of  s.  59  or  60 ;  but  a  gift  in  that  form, 
coupled  with  a  gift  of  the  interim  rents  for  the  maintenance  of  the  donee,  was 
held  in  lie  Morgan  to  be  within  the  Act.    Another  case  not  coming  within 
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hereds  and  premes  hinbfe  devised,  or^  *'  during  the  minority 

of  the  gd ,"  or  as  the  case  may  be,  to  exercise  over  or  in 

relon  to  all  or  any  pt  of  the  sd  hereds  and  premes  all  such 
powers,  &c.,  as  in  last  form. 

vn.  I  DECLARE  that  it  shall  be  lawful  for  my  trees,  at  the 
request  in  writg  of  the  pson  or  psons  of  fiill  age,  if  any,  for 
the  time  being  entled  to  the  income  of  the  sd  trust  premes, 
and  if  there  shall  be  no  such  pson,  at  the  discron  of  my 
trees,  to  invest  any  moys  arisg  from  the  sale  or  conversion 
(wch  my  trees  are  hby  authorised  to  make  for  such  ppose) 
of  the  sd  trust  premes,  or  any  pt  thof,  in  the  pchase  of  any 
manors,  messes,  lands,  or  hereds  in  England  or  Wales,  [or 
Ireland,]  of  freehd,  copyhd,  or  customary  tenure,  or  held 
for  any  term  of  yrs  of  wch  not  less  than  fifty  yrs  shall  be 
unexpired  at  the  time  of  such  pchase,  or  in  the  enfranchisemt 
of  any  copyhd  or  customaryhd  hereds  pchased  imder  the 
psnt  power :  And  that  all  such  hereds  shall  be  assured  to 
my  trees,  their  hrs,  exs,  ads,  and  assns,  accdg  to  the  tenure 
thof  (a),  upon  trust  that  my  trees  shall  with  the  consent  in 
writg  of  the  pson  or  psons  for  the  time  being  entled  to  the 
income  of  the  sd  trust  premes,  if  of  fiiU  age,  and  if  there 
shall  be  no  such  pson,  at  the  discron  of  my  trees,  sell  such 
hereds  (fc) :  And  upox  further  trust  that  my  trees  shall 


the  Act  is  the  ordinarj  discretionarj  trust  creating  a  protected  life  interest 
{He  Atkinson,  30  Cb.  D.  605  ;  31  Ch.  D.  577).  See  farther  as  to  cases  not 
within  the  Act,  p.  565.  Where  the  Act  does  not  applj,  or  its  applica- 
tion is  donbtful,  express  powers  should  be  inserted  ;  and  in  the  latter  case 
they  should,  to  avoid  clashing,  be  given  to  the  person  in  whom  the  statutory 
powers,  if  applicable,  would  be  vested  ;  otherwise  it  will  generally  be  proper 
in  such  a  case  to  give  them  to  the  trustees. 
Variation.  (^)  ^^^^  ^®  purchase  is  authorised  to  be  made  with  the  proceeds  of  real 
estate  comprised  in  a  general  devise  in  trust  for  conversion,  substitute  for  the 
lest  of  this  form  (except  the  proviso  at  the  ,end  for  indemnity  of  trustees 
in  respect  of   leaseholds),  "  upon   the   trusts,   and  suljt  to   the 

powers  and  provons  upon  and  subjt  to  wch  the  same  premes 
wd  thenceforth  be  held,  if  the  same  had  been  comprd  in  the 
genl  devise  and  bequest  in  trust  for  conversion  hinbfe  contd/* 

(ft)  For  variations  for  sale  for  fee  farm  rent,  see  p.  482,  note  (ft),  p.  492, 
note  {a). 
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stand  possed  of  the  net  moys  to  arise  from  every  such  sale 
after  paymt  of  the  costs  thof,  upon  the  same  tmsts,  and 
subjt  to  the  same  powers  and  proTons,  includg  the  sd  power 
of  pchasg  hereds,  as  the  moy  laid  out  in  the  pchase  of  the 
hereds  so  sold  wd  have  been  subjt  to  if  the  same  had  not 
been  so  laid  out :  And  in  the  meantime  {c),  and  until  all 
the  sd  pchased  hereds  shall  be  sold,  my  trees  shall  have 
power  to  manage  the  same  premes,  and  to  make  all  allowces  to 
and  arrangemts  with  tenants  and  others,  and  to  accept  sur- 
renders of  leases  or  tenancies :  And  to  demise  all  or  any  pt 
of  the  same  premes,  see  leasg  powers,  p.  794 ;  And  in  the 
meantime,  and  until  all  the  sd  pchased  hereds  shall  be  sold, 
my  trees  shall  pay  and  apply  the  rents  and  profits  thof  to 
the  pson  or  psons  for  the  pposes  and  in  the  mner,  to  whom 
and  for  and  in  wch  the  income  of  the  trust  premes  applied 
in  the  pchase  of  the  sd  hereds  wd  have  been  applicable  if 
such  pchase  had  not  been  made :  Provd  always  that  in  the 
event  of  any  leasehd  hereds  being  pchased  under  the  trust 
or  power  hinbfe  contd,  my  trees  shall  be  entled  to  be  in- 
demnified to  the  fullest  extent  out  of  the  trust  premes  for 
the  time  being  and  the  rents  and  income  thof  in  respt  of 
any  liability  incurred  by  them  to  the  paymt  of  the  rents  and 
the  pformce  of  the  covts  and  condons  reserved  by  or  contd 
in  the  lease  under  wch  such  premes  are  held,  or  under  any 
covt  entered  into  by  my  trees  on  the  pchase  of  the  sd 
hereds  or  orwise  in  relon  thto  (rf)« 

vin.  Provd  always,  and  I  empower  my  trees  at  any  time,  Power  to 
at  the  request  in  writg  of  my  sd  wife,  to  lay  out  any  sum  hourolfor* 
not  exceedg  £ arisg  from  the  sale  (wch  they  are  hby  residence 

of  wife. 

{c)  If  the  will  contains  a  devise  of  land  with  powers  of  management,  Variation 
leasing,    &c.,    the   powers   may   be    given    by   risference   as   follows: — 

*'  And  in  the  meantime  and  until  all  the  sd  pchased  hereds 
shall  be  sold,  my  trees  shall  have  the  like  powers  of  managing, 
improvg,  grantg  leases  of,  and  acceptg  surrenders  of  leases 
and  tenancies  of  the  same,  as  are  hinbfe  given  to  them  in  re- 
spect of,  &c." 

(d)  See  as  to  this,  2  Da  v.  Prec,  pt.  1,  p.  423,  note. 
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authorised  to  effect)  of  any  pt  of  the  sd  trust  premes,  in  the 
pchase  of  a  messe,  with  suitable  outbldgs  and  offices  and 
other  appurtSy  and  with  or  witht  gardens,  pleasure  grounds, 
and  land  to  be  held  thwith,  as  a  residce  for  her,  such  messe 
and  premes  to  be  situate  in  England  or  Wales,  and  to  be 
either  freehd,  or  copyhd,  or  leasehd,  held  for  a  term  of  jrs 
of  wch  not  less  than  forty  yrs  shall  be  unexpired  at  the  time 
of  pchase,  and  to  be  assured  to  my  trees,  their  hrs,  exs, 
ads,  or  assns,  as  the  case  may  require  (a)  upon  trust,  &c., 
trust  for  sale  and  trusts  of  proceeds^  as  in  last  form,  substitutg 
"  messe  and  premes  "  for  "  hereds  :  "  And  my  trees  shall 
until  such  sale  permit  my  sd  wife  to  occupy  such  messe  and 
premes,  but  with  power  to  them,  with  such  consent  or  at 
such  discron  as  afsd,  to  demise  the  same  or  any  pt  thof  for 
any  term  not  exceedg  21  yrs,  to  take  effect  in  posson  or 
within  six  cair  months  from  tlie  date  of  the  demise,  at  rack- 
rent,  the  rent  reced  under  any  such  lease  to  be  pd  or 
applied  in  the  same  mner  as  the  income  arisg  from  the  pro- 
ceeds of  the  sale  of  the  sd  messe  and  premes  wd  be  payable 
or  applicable  if  the  same  were  sold ;  Provo  for  indemnity  of 
trees  in  respt  ofleasehds,  as  in  last  form. 
Power  to  Dt.  I  AUTHORISE  my  trees,  during  the  life  of  my  wife  with 
seU  house  her  Consent  in  writg,  to  sell  all  or  any  pt  of  the  sd  messes 
iindfurni-  qj^^  hereds,  furniture,  plate,   and   househd    effects  hinbfe 

ture  be-  '    xr         ' 

queathed     deviscd  and  bequed  in  trust  for  her  for  life ;  [And  I  direct 
life  lb)  ^^  ^^^^  ^^^  ^^^  moys  arisg  from  such  sale  shall  sink  into  and 

form  pt  of  my  residuary  este]. 
Power  to         X,  Provd  ALWAYS,  and  I  authorise  my  trees  at  any  time, 
fimiiture    at  the  request  in  writg  of  my  sd  wife,  to  lay  out  any  sum 

for  wife,     j^^f^  excecdg  £ out  of  my  psonal  este  in  the  pchase  of 

furniture,  to  be  held,  used,  and  enjoyed  by  my  wife  during 
her  life,  she  keepg  the  same  insured  agst  fire,  and  in  good 
repair  and  preservon,  reasble  wear  and  tear  excepted,  and 


(a)  See  p.  798,  note  (tf). 

(ft)  This  power  is  of  coarse  giTen  to  the  wife  by  the  Settled  Land  Act, 
1882,  as  to  the  house. 
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after  her  death  to  fall  into  my  residaary  este.  Provan  oi  to 
inventory  as  in  form^  xxm.  or  xxiv.,  p.  690^  iuhstUutg 
"  trees  ^Jor  "  exs,"  inform  xxm. 

XI.  I  AUTHORISE  my  trees  to  lay  oat  for  bldg  any  of  the  Power  to 
hereds  hinbfe  devised  in  trust  for  sale,  and  to  erects  build^  bSidiM** 
make^  and  lay  down  on  or  under  the  same  any  houses,  &c. 
bldga.  roads,  paths,  sewers,  drains,  gas-pipes,  water-pipes.  JJ-* '•« 
and  other  conyenices,  at  the  expse  of  my  residaary  este. 

xn.  I  AUTHOBiSE  my  exs  to  complete  or  rescind  any  con-  Power  to 
tract  for  sale  or  pchase  of  hereds  of  any  tenure  wch  I  may  (o  compiett 
have  entered  into,  and  wch  may  at  my  death  be  uncom-  oo»*»cu 

-        -  .      .  .  'or  mJo  or 

pleted,  and  to  make,  insist  upon,  waive,  or  submit  to  any  pmchaM 

requisons  or  objons  as  to  title  or  evidce  of  title  or  orwise,  ^^^^''^' 

whether  tenable  or  not,  and  either  uncondonally  or  upon 

terms,  and  to  make  any  arrangemts  as  to  giving  or  receivg 

compenson  for  error  or  misstatemt  in  the  parlars  or  orwise, 

and  to  accept  any  title  not  strictly  marketable  either  with 

or  witht  receivg  an  indemnityi  and  to  give  an  indemnity 

agst  defects  in  title  by  chge  upon,  or  orwise  out  of  any  pt  of 

my  este,  and  genlly  to  act  in  all  respts  in  relon  to  any  such 

sale  or  pchase  as  if  they  were  sellg  or  pchasg  as  beneficial 

owners  witht  being  responsible  for  loss :  [And  I  direct  that 

all  pchase-moy  or  compenson  payable  upon  any  such  pchase, 

and  the  costs  of  and  incident  to  the  complon  of  any  such 

sale  or  pchase,  shall  be  pd  out  of  my  residuary  psonal  este, 

and  that  the  hereds  so  pchased  shall  be  included  in  the  genl 

devise  of  my  real  este  hinbfe  contd  and  be  conveyed  accdly, 

and  the  proceeds  of  any  such  sale  shall  be  deemed  pt  of  my 

genl  psonal  este]. 

xm.  And  whas is  indebted  to  me  in  the  sum  of  Po««r  to 

oontiimd 

'~~~"~"~'^~~~~~"~~^"""~"""-~"^""""""— ~""— ""^"^^"~""""~"~~'~  loan  («). 

(e)  See  the  fall  form  in  Ssttlbments  Real,  p.  625. 

(d)  It  iB  desirable  in  order  to  avoid  questions  as  to  the  doTolntion  of  the 
legal  estate  in  land  contracted  to  be  sold,  having  regard  to  the  Ck>nv.  Act, 
1881,  8.  80  (see  Vol.  I.,  p.  627,  note),  to  devise  it  to  the  executors,  and  to 
give  them  the  powers  in  the  text.  As  to  the  adoption  of  the  testator^s  parol 
contract,  see  JRe  Harriion^  84  Oh.  D.  214. 

(e)  As  to  the  dntj  of  execntors  and  trustees  to  call  in  suns  dne  to  the 
estote,  see  Be  Brogden,  38  Ch.  D.  646. 

K.E. — VOL.  n.  8  F 
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JS*— -^1  for  wch  I  hold  his  promiwory  uot^:  Now  I  hby 
empower  my  exor  to  postpone  the  csllg  in  of  such  debt,  or 

any  other  debt  wch  my  be  owing  to  me  from  the  ed at 

the  time  of  my  dece,  for  such  period  as  my  exor  may  think 

pperi  witht  takg  security  for  the  samSi  and  witht  being 

responsible  for  loss. 

fvww  to        xiy.  Pboyd  always,  and  I  hby  declare  that  notwg  any- 

^!!^ty     thing  hinbfe  oontd  it  shall  be  lawful  for  my  trees  at  any 

for  tenaat  ^^^  ^  ^^  absolute  discron,  with  the  consent  in  writg  of 

for  lin  (a). 

the  sd  A.,  to  sell  out  and  dispose  of  all  or  any  pt  of  the  sd 
trust  premes,  and  apply  the  proceeds  thof  in  the  pchase  in 
their  names  from  Govemmt  or  any  public  Co  of  an  anny  or 
anns  (b)  for  the  life  of  the  sd  A.,  and  such  anny  or  anns 
shall  be  pd  to  him  in  the  same  mner  as  is  hinbfe  directed 
with  respt  to  the  income  of  the  sd  trust  premes  wch  shall 
have  been  so  applied  in  the  pchase  thof« 
^^^hL  ^        ^^*  '  AUTHOBiSB  my  trees  to  apply  any  pt  or  pts  of  the 
ineam.       Capital  or  income  of  my  este,  or  the  proceeds  thof,  for  the 
^^^      redmon  or  dischge  of  any  quit  or  other  rents,  rent  chges,  or 
redeem      auns,  whether  perpetual  or  terminable,  or  other  chges  or 
^^^      incumbces  affectg  my  real  or  psonal  este  or  any  pt  or  pts 
&«.,  ftffect-  thof  at  such  time  upon  such  terms  and  in  such  mner  as  they 
^.  may  think  expedient,  and  whether  as  incident  to  or  con- 

nected with  a  sale  of  the  ppty  subjt  to  any  such  chge  or 
incumbce  or  any  pt  of  such  ppty  or  not,  and  any  rent-chge, 

(a)  This  power  u  intended  for  a  case  in  which  Hie  income  ol  a  settled 
fund  may  be  inadequate  for  the  maintenance  of  the  tenant  for  life  and  his 
family. 

(()  Government  annuities  being  payable  half-yearly,  it  is  deniable  to 
give  power  to  purchase  two  annuities,  one  payable  in  January  and  July,  and 
the  other  payable  in  April  and  October. 

(0)  Bee  the  proyisions  in  the  Conv.  Act,  1881,  s.  45,  for  the  redempdon  of 
perpetual  rentchaiges,  quit  rents,  &c. ;  and  the  prorisions  in  s.  5,  for  the  dis- 
charge of  incumbrances  upon  a  sale  of  the  land ;  and  the  provisions  of  the 
Settled  Land  Act,  1882,  ss.  6,  24,  enabling  incumbranoes  to  be  shifted  to 
other  parts  of  the  estate  on  a  sale,  &c. ;  and  the  provisions  in  the  Copyhold 
Act,  1887,8s.>17  and  18,  for  the  redemption  of  rentchaiges  created  for  enfran- 
chisement ;  and  see  also  the  provision  in  the  Settled  X^and  Act,  1887,  with 
respect  to  chaiges  under  the  Lands  Improvement  Aot^ ;  and  in  49  ^  6Q  Vic. 
c.  54,  ss.  5,  6.  as  to  redemption  of  extraordinary  tithe. 
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anny,  or  quit  or  other  rent  or  other  periodical  paymt 
(whether  perpetual  or  for  a  fixed  term,  or  for  life  or  lives, 
or  orwise)  wch  may  at  my  dece  be  chged  or  seed  upon  or 
payable  out  of  any  pt  of  my  este,  may  be  redeemed  or 
dischged  upon  the  terms  of  a  gross  sum  or  sums  of  such 
amt  as  may  be  agrd,  being  pd  as  the  conson  for  such 
redmon  or  dischge,  or  upon  such  other  terms  as  my  trees 
may  think  fit. 

XYi.  I  EMPOWEB  my  trees  in  their  absolute  discron  to  take  Power  to 
and  retain  posson  for  such  period  as  they  shall  think  fit  of  2J2i.°" 
any  farm  or  farms  formg  pt  of  my  residuary  este,  and  to 
manage  stock  and  cultivate  the  same,  and  for  that  ppose  to 
employ  such  pt  of  the  capital  or  income  of  my  residuary 
este  as  they  shall  think  fit,  and  to  hire  and  engage  bailifBs, 
agents,  labourers,  and  workmen,  and  to  employ  the  existg 
live  and  dead  stock  (if  any),  and  buy  and  sell  live  and  dead 
stock,  and  genlly  to  act  in  all  matters  relatg  to  such  farm  or 
farms  as  if  they  were  the  absolute  beneficial  owners  thof : 
And  my  trees  shall  be  free  from  all  responsibility  and  be  . 
fuUy  indemnified  out  of  my  residuary  este  in  respt  of  any 
loss  arisg  in  relon  thto,  and  shall  have  power  to  determine 
what  pt  of  the  moy  employed  in  or  arisg  frt)m  the  carrying 
on  of  such  farm  or  farms  is  capital  and  what  pt  income,  and 
such  determinon  shall  be  binding  and  conclusive  on  all 
psons  intted  under  this  my  will  or  any  codl  hto. 
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DEVISES   IN   STRICT    SETTLEMENT  (a), 

Chaanl         I.  To  SUCH  0BBS  (b),  upou  8uch  trusts  [pr^  To  the  usx 
MD^i-     ^^9  ^'  C'^)  ^  iruBi  for  such  psons  or  pson,  for  such  estes  or 
BMB^        este,  intts  or  intt],  and  subjt  to  such  powers  and  proYons  as 
shall  from  time  to  time  by  any  deed  or  deeds,  revoc- 
able or  irrevocable,  or  by  will  or  codl,  &ppt|  And  in  de- 
fault of  and  subjt  to  any  such  apptmt,  Sec* 

The  MBM       n.  To  SUCH  USES,  &c.,  M  obove,  as and shall 

ynmoB      from  time  to  time  by  any  deed  or  deeds,  revocable  or  irre- 
jointly  («}.  YQei^Ue,  jtly  appt,  And  in  default  of  and  subjt  to  any  such 
apptmt,  &o. 

Tb«  Mma       ni.  To  SUCH  USES,  &c.,  Of  obovej  form  i.,  as  the 

voman,  re-  wife  of  shall  while  discovert  by  deed,  revocable  or 

t^no^d).  irrevocable,  or,  whether  covert  or  discovert,  by  wiU  or  codl, 
appt,  And  in  default  of  and  subjt  to  any  siush  apptmt,  &c. 
Limitotioii      jy,  Xo  THE  USE  of  the  sd,  tresBf  their  exs,  ads,  and  assns, 

for  the  term  of yrs  to  commce  from  [my  death],  witht 

impeachmt  of  waste,  upon  the  trusts  and  subjt  to  the  powers 
and  provons  hinafter  dedd  and  contd  concerng  the  same, 
and  from  and  after  the  determinon  of  the  sd  term,  and  in 
the  meantime  subjt  thto  and  to  the  trusts  thof.  To  the  use, 

&c.,  or,  for  brevity,  "  for  the  term  of yrs  fi^m 

upon  the  trusts  hinafter  decld  and  subjt  thto,  To  the  use, 
&c." 


(a)  MoBt  of  the  dauies  in  Sbttlxmsntb  Bsal  can  be  readily  adapted  to 
wills  in  strict  settlement,  with  the  necessary  modifications  in  the  oommenoe- 
ment  of  the  clauses  and  a  few  other  obTioos  alterations.  See  also  Specific 
DsviBX^  With  reference  to  the  recent  legislation  affecting  the  frame  of 
wills  in  strict  settlement,  see  the  notes  to  Sxttlbments  Bbal,  pp.  664 
et  ieq,,  and  to  the  yarions  powers. 

(ft)  If  the  legal  estate  is  in  the  tmstees,  omit  the  words  "  To  SUCH 

USES,"  or  "  To  the  USES,  or." 

(e)  For  a  power  to  two  persons  or  the  sorrivor,  see  abore,  p.  676,  form  i. 
(S)  The  object  of  this  form,  of  course,  is  to  preclade  a  binding  appoint- 
ment  being  made  in  favour  of  a  husband. 
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V.  To  THE  USB  of  (a) and  his  assna  during  his  life  Ij»«J»*i«n 

[witht  impeachmt  of  waste  (b)'},  with  remr  To  the  use  (a),  egtsta. 

n.  To  THE  USE  of  (a)  the  sd,  woman,  and   her  assns  libnitatton 
during  her  life  [witht  impeachmt  of  waste  (b)]  for  her  septe  ^te  to 
use,  and  so  that  during  [her  psnt  or  any  future]  coverture  ^om« 
she  shall  not  have  power  to  dispose  of  the  rents  and  profits  nte  nae 
of  the  sd  premes  by  way  of  anticipon,  and  from  and  after  ][2^^J^. 
her  death,  To  the  use  (a),  &c.  tion  (e). 

vn.  To  the  use  of,  trees,  and  their  hrs,  during  the  life  Life  iata- 
of  K,,  of,  &c.  [witht  impeachmt  of  waste  (i)],  Upon  teubt,  JJ^^' 
that  if  at  the  time  of  my  death  [oVs  if  the  life  este  is  in  remr,  ^  i"^- 
at  the  time  of  this  psnt  limon  takg  effect  in  posson]  the  sd  (^^' 
K.  wd  not  by  reason  of  any  antecedent  bkptcy  or  alienon  or 
chge,  or  attempted  alienon  or  chge,  or  the  happeng  of  any 
other  event,  [whether  before  or  after  my  dece,]  be  wholly  or 
partially  prevented  from  psonally  enjoying  the  life  intt  hby 
given  to  him  in  the  sd  hereds  and  premes,  if  the  same  were 
given  to  him  absolutely,  then  my  sd  trees  shall  permit  the 
sd  K.  to  enter  into  and  remain  in  the  posson,  or  the  rect  of 
the  rents  and  profits,  of  the  sd  premes  [includg  the  produce 
of  timber  cut  in  a  due  and  pper  course  of  managemt,  and  of 
mines,  minis,  quarries,  and  brick-fields],  during  his  life,  or 
until  he  shall  become  bkpt,  &;c.,  as  inform  v.,  p.  677. 

(a)  If  the  legal  estete  is  in  the  trastees,  saj,  **  In  TRUST  FOB,"  or 

'*  In  trust,"  instead  of  "  To  THE  USB  OP,''  or  "  To  THE   USE." 

(Jti)  See  p.  576,  note  ((),    Add  here,  if  so  reqaired,  "  he  keepg  the 

mansion-house  at in  tenantable  repair/'   Ab  to  these  wordi 

see  WoodKou$e  t.  Walker,  5  Q.  B.  D.  406 ;  in  the  absence  of  an  express 
direction  to  repair,  the  estate  of  a  tenant  for  life  impeachable  for  waste,  is 
not  liable  for  permissiye  waste,  Re  Cartwright,  41  Ch.  D.  532 ;  and  see 
3  Dav.  Prec.  289. 

(<?)  See  note,  p.  577. 

(d)  For  a  discretionary  trust  for  application  of  income  after  bankmptcj, 
&c..  of  tenant  for  life,  for  benefit  of  him  and  his  family,  see  p.  578,  form  vi., 
and  for  the  trust  of  income  after  bankruptcy,  &c.,  where  there  is  no  discre- 
tionary trust  in  his  favour,  see  p.  580,  form  Yli. ;  aud  for  a  general  clause 
determining  life  estates  on  bankruptcy,  &c,  see  p.  580.  These  forms  may  be 
readily  adapted  to  wills. 
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lift  «itete      Yin.  Akd  I  DECLARE  that  CTery  este  for  life  hinbfe  limd 

to  be  with- 

oat  IB-      ahall  be  witht  impeachmt  of  waste. 

^^JJ^JJ^*      IX.  To  THE  USE  that ,  and  his  assns,  shall  during  his 

Limitation  ^^  ^^^  *  J^^Y  rent-chge  of  £ ,  witht  any  dedon  except 

of  rent-  for  saccession  doty  (b),  commencg  from  my  death,  to  be 
life  (a).  chged  upon  and  issug  out  of  all  the  sd  hereds  and  premes 
hinbfe  devised,  and  to  be  considered  as  accrog  from  day  to 
day,  bnt  to  be  payable  quarterly,  and  the  first  of  such 
pajrmts  to  be  made  at  the  expiron  of  three  calr  months  after 
my  death  (c). 

The  nme        X.  To  THE  USE  that  shall  during  her  life  [widow- 

fJj*^]J*JJ^  hood]  rece  a  yrly  rent-chge  of  £ witht  any  dedon^ 

widowhood,  except  for  succon  duty  [for  her  septe  use,  witht  power  of 

anticipon  during  coverture],  conunencg,  &c.,  as  in  lastform* 

Limitation      xi.  To  THE   USE  of  («)  the  first  and  every  other   son 

to  iODi  or  , 

danghten    [daur]  of  the  sd successively  in  remr  one  after  the 

for*l^uc-  ^^^'>  accdg  to  their  respive  seniorities  in  tail  [male],  With 

oeaairely  in  REICR,  &C. 

gwierai*^)'  3™'  P»ovD  ALWAYS  and  I  declare,  that  if  any  pson,  to 
PioTiao  whom  an  este  in  tail  [male]  by  pchase  in  the  sd  premes 
doinT*  hinbfe  devised  is  hinbfe  limd,  is  bom  in  my  lifetime,  such 
tates  in  taU  este  in  tail  [male]  shall  not  take  effect :  And  in  libu  thof  I 
pQTchaM  of  devise  the  sd  premes  To  the  use  of  such  pson,  and  his  or 
P^none      her  assns,  during  his  or  her  life  [witht  impeachmt  of  waste], 

bom  in — 

(a)  For  yariatioDB  where  the  legal  estate  is  in  the  trustees,  see  p.  582, 
form  XI. ;  as  to  the  omission  of  the  powers  of  distress  and  entry,  see  p.  581, 
note,  and  for  the  forms  of  such  powers,  see  p.  584 ;  and  for  a  power  to  the 
owner  of  the  rent -charge  t^  appoint  a  term  to  trustees  for  raising  it,  see 
p.  684. 

(V)  As  to  these  words,  see  4  Dav.  Pree.,  p.  77.  note ;  and  as  to  dnty,  see 
p.  717,  note  (e). 

(c)  If  the  rent-charge  is  in  remainder  after  a  life  estate,  say,  '*  after 

the  death  of  the  sd ." 

(d)  This  limitation  would  include  anj  child  dying  in  the  testator's  life- 
time leaying  issue  inheritable  under  the  entail,  the  gift  being  saved  from 
lapse  by  the  32nd  section  of  the  Wills  Act,  whether  the  child  is  a  descendant 
of  the  testator  or  not.  A  power  to  the  tenants  or  tenant  for  life  to  appoint 
among  the  issue  may  be  adapted  from  form  XXI.,  p.  586. 

(/)  If  the  legal  estate  is  in  the  trustees,  say  in  this  and  the  following 
forms  of  limitations  instead  of  **  To  XHE  USE  of,"  "In  TRUST  for." 


r 
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with  r«ftir  To  thb  use  of  the  first  and  every  other  son  of  ^*<m^'« 
snek  peon,  Sec,  in  tail  maU,  form  xi.  [or,  in  tail,  form  xi.^  Variations 
with  remr  to  the  use  of  daure  in  tail,  form  xi.] :  But   I  ^''^■*"** 
declabe  that  a  pson  begotten  bat  not  actually  bom  at  the  genenL 
time  of  my  death  shall  not  be  considered  as  bom  in  my  life- 
time for  the  ppose  of  the  provon  lastly  hinbfe  contd  (/). 

xm.  Provd  AiiWATS  and  I  declare^  that  if  any  pson  to  The  same 
whom  estes  in  tail  male  and  also  in  tail  genl  by  pchase  in  ^^^  ^^ 
the  sd  premes  hinbfe  devised  are  hinbfe  limd,  is  bom  in  my  tail  male 
lifetime,  such  respive  estes  shall  not  take  effect :  And  in  ^^  „« 
LIEU  of  such  este  in  tale  male.  I  devise  the  sd  premes  To  ^^n^ted  to 

tho  sai&d 

THE  USE  of  such  psou,  and  his  or  her  assns,  during  his  or  ponona. 
her  life  [witht  impeachmt  of  Waste],  with  remr  To  the  use 
of  the  first  and  every  other  son  of  such  pson,  &c.,  in  tail 
male,  form  xi, :  And  in  lieu  of  such  este  in  tail  genl,  I 
devise  the  sd  premes  To  the  use  of  the  first  and  every 
other  son  of  such  pson  successively,  &c.,  in  tail  genl,  form 
XI.,  with  remr  To  the  use  of  the  first  and  every  other  daur 
of  such  pson  successively,  ftc,  in  tail  male,  form  xi.,  with 
remr,  to  daurs  successively  in  tail  genl,  form  xi. :  Add  provo 
at  end  of  last  form. 

xrv.  To  the  use  of  all  the  daurs  of  the  sd in  equal  Limitatioii 

shares  as  tenants  in  common  in  tail  [male] :  And  if  and  so  ^2,^^^' 
often  as  there  shall  be  a  failure  of  ifisue  [male]  of  any  such  tenant  for 
daur,  then  as  well  as  to  her  origl  share  as  to  any  share  or  tena^  in 
shares  wch  shall  have  accrued  to  her  or  her  issue  [male]  by  ^^"^^ 
virtue  of  this  psnt  limon.  To  the  use  of  the  others  or  other  general,  or 
of  .nch  daurs  in  equal  shares  as  tenants  in  c<«mnon  in  tail  ^^^ 
[male]  :  And  if  there  shall  be  a  failure  of  iisstte  [male]  of  remain- 
all  such  daurs  but  one,  or  if  there  shall  be  only  one  such  ^^ 
daur,  then  as  to  the  entirety  of  the  dame  premes.  To  the 
USE  of  such  one  or  only  daur  in  tail  [male},  With  bemr, 
&c. 

XV.  To  the  use  of  all  the  daurs  of  the  sd as  tenants  The  same. 

in  common  in  tail  [male]  with  cross  remrs  in  tail  [male]  as  Si^ortform. 

(/)  See  4  DaT.  Free.,  p.  391,  note. 
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to  their  ori|^  and  accrag  shares  between  such  daors  as 
tenants  in  common^  and  if  there  shall  be  but  one  such  daur 
then  as  to  the  entirety  of  the  same  premes  to  the  use  of 
such  one  or  only  daur  in  tail  [male]  with  remr,  &c. 
Ptotim  XVI.  Provd  always  and  I  declare,  that  if  any  daur  of  the 

tetion  to'   ^d fihtil  have  died  in  my  lifetime,  and  any  of  her  issue 

^^^c^^**   [malel  shall  survive  me  [the  devise  to  the  daurs  of  the  sd 

in  common hinbfe  coutd  shall  take  effect  in  the  same  mner  as  if 

JBdodo*^^  such  daur  had  died  immedly  after  me,  and  so  that  (b)]  the 
dMghtor  hrs  [male]  of  the  body  of  such  daur  shall  take  the  like 
i^^H^^  share  or  shares  or  este  origl  or  accrug  in  the  sd  piemes 
HfotuiM      wch  such  daur  wd  have  taken  had  she  survived  me,  and 

with  the  like  remrs  over  on  failure  of  her  issue  [male]. 
Limitiiioiis     xvn.  To  THE  USE  that  all  and  every  the  psons  or  pson, 
gQn«iml  hf  to  whom  estes  in  tale  male  by  pchase  are  hinbfe  limd,  may 
t^wte-    ^^^^7  ^^^  successively  take  estes  in  tail  genl  in  remr  one 
ttou  in      after  the  other  in  the  same  order  and  priority  in  wch  they 

^    resply  take  estes  in  tail  male.  With  bemb,  &c. 
UmitotioDB     xvm.  WiTH  RfiHR  TO  THE  USE  of  every  son  and  daur  bom 

dor^^"  in  my  lifetime  of  the  sd ,  and  the  issue  of  each  such 

fomee.  bou  and  daur,  for  the  same  estes  and  in  the  same  order  and 
mner  as  the  sd  premes  are  hinbfe  limd  to  every  son  and 
daur  of  mine,  and  his  and  her  respive  issue,  with  remr  To 
THE  USB  of  every  son  and  daur  bom  after  my  death  of  the  sd 

,  and  the  issue  of  each  such  son  and  daur,  for  the  same 

estes  and  in  the  same  order  and  mner  as  the  sd  premes  are 
hinbfe  limd  to  the  use  of  every  son  and  daur  bom  after  my 
death  of  every  son  and  daur  of  mine,  with  remr  To  the  use 

of and  his  issue  for  the  same  estes  and  in  the  same  order 

and  mner  as  the  sd  premes  are  hinbfe  limd  to  the  sd 

and  his  issue,  With  behr,  &c. 


(a)  The  issue  inheritable  under  the  entail  of  a  daughter  dying  in  the 
testator's  lifetime  would  be  excluded  by  the  last  two  clauses,  the  gift  being 
to  a  class,  see  p.  767,  note ;  but  the  addition  of  this  proviso  seems  suffi- 
cient to  include  a  daughter  so  dying,  even  before  the  date  of  the  will,  having 
regard  to  the  Wills  Act,  s.  82 ;  see  last  page,  note  (d)  ;  and  1  Jarm.  Wills, 
p.  854,  and  cases  in  notes  (m)  and  (n). 

(V)  The  words  in  this  bracket  might  be  better  omitted. 
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zix.  To  THE  USB  of  my  eldest  son  A.,  daring  his  lifci  lAmiutioiif 
with  remr  To  thb  use  of  his  first  and  erery  other  son  settlement 
actually  bom  in  my  lifetime,  sevlly  and  successiyely  accdg  ^^^^^^^ 
to  seniority  daring  their  respive  lives,  with  an  immediate  and  their 
remr  after  the  death  of  each  such  grandson  of  xnine  To  the  S'  - 
USE  of  his  first  and  every  other  son  sevlly  and  saccessively 
accdg  to  seniority  in  tail  male,  with  remr  after  the  dece  of 
all  the  sons  of  the  sd  A.  bom  in  my  lifetime  and  the  defaalt 
or  fEulure  of  such  issae  male  as  afsd  of  all  sach  sons  To 
THE  USE  of  the  sons  of  the  sd  A.  bom  after  my  death  sevUy 
and  saccessively  accdg  to  seniority  in  tale  male  with  remr 
To  THE  USE  that  my  sons  B.,  C,  and  D.,  and  every  son  of 
mine  hrafter  bom,  and  their  respive  sons  and  grandsons, 
shall  take  estes  similar  to  and  with  the  same  order  and 
priority  as  those  hinbfe  limd  to  the  use  of  the  sd  A.,  his 
sons  and  grandsons,  But  so  that  the  elder  of  sach  sons  of 
mine  and  his  sons  and  grandsons  shall  always  be  preferred 
to  the  younger  of  such  sons  of  mine,  and  his  sons  and 
grandsons,  in  the  same  mner  as  if  the  uses  hinbfe  limd  to 
or  in  favour  of  the  sd  A.,  his  sons  and  grandsons,  were 
repeated  with  the  substiton  of  the  name  of  each  of  my  sd 
sons  in  succession,  accdg  to  seniority,  for  the  name  of  the 
sd  A.,  With  remb,  &c. 

XX.  To  THE  USE  that  all  my  daurs  and  their  respive  sons  limit*- 
[and  grandsons]  shall  take  estes  similar  to  and  with  the  ^|^t^*, 
same  order  and  priority  as  those  hinbfe  limd  to  the  use  of  danghtcars 
my  sd  son  A.,  his  sons  [and  grandsons],  But  so  that  the  i^e^^e, 
elder  of  such  daurs  of  mine,  and  her  sons  [and  grandsons]  ^  raiuun- 
shall  always  be  preferred  to  the  younger  of  such  daiurs  of  duteiy 
mine,  and  her  sons  [and  grandsons],  in  the  same  mner  in  ^j^  ^' 
all  respts  as  if  the  uses  hinbfe  limd  to  or  in  favour  of  the  the  aom 
sd  A.,  his  sons  and  grandsons,  were  repeated,  with  the  necy  DJU^J'^da. 
verbal  alterons  and  the  substiton  of  the  name  of  each  of  my 
daurs  in  succession  accdg  to  seniority,  for  the  name  of  the 
sd  A.,  With  bemb,  &c. 

Qf)  For  an  matance  of   Umitatioiia  to  the  aeoond  and   other   aona, 
exdnding  the  eldeat  aon,  aee  Locke  v.  Dunlop,  89  Oh.  D.  887. 
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limita-  xxi.  To  THE  USE  that  each  of  my  great  inrandsons  (firiand- 

remainder  sons  of  the  sd  A.)  to  whom  estes  in  tail  male  ar#  hinbfe 

^nend^r  ^™^'  Bhall  take  an  este  in  tail  genl  in  the  same  order  and 

testators    priority  as  the  este  in  tale  male  hinbfe  limd  to  him^  with 

iS^m^  remr  To  the  use  of  all  my  great  granddaars  (daurs  of  the 

preyimu     bqds  bom  in  my  lifetime  of  the  sd  A.)}  serlly  and  succes- 

ezJiansting  sively,  in  remr  one  after  the  other  in  tail  male,  so  that  the 

to^^mla^    daurs  of  an  elder  son  of  the  sd  A.  shall  always  be  preferred 

issae  (a),    to  the  daurs  of  a  younger  son  of  the  sd  A.,  and  shall,  as 

between  themselves,  take  in  order  of  seniority,  with  remr 

To  THE  use  that  each  of  my  sd  great  granddaurs  (daors  of 

the  sons  born  in  my  lifetime  of  the  sd  A.)  shall  take  an  eate 

in  tail  genl  in  the  same  order  and  priority  as  the  este  in 

tail  male  hinbfe  limd  to  her  with  remr  To  the  use  of  the 

first  and  other  daurs  of  the  sd  A.  born  in  my  lifetime,  seylly 

and  successively  one  after  the  other,  accdg  to   seniority, 

during  their  respive  lives,  with  an  immediate  remr  after  the 

death  of  each  such  granddaur  of  mine  To  the  use  of  her 

first  and  every  other  son  sevlly  and  successively  in  remr  one 

after  the  other  accdg  to  seniority  in  tail  male,  with  remr 

after  the  death  of  all  such  daurs  of  the  sd  A.  and  the  default 

or  failure  of  their  issue  male,  To  the  use  of  all  my  great 

grandsons  (sons  of  .the  daurs  bom  in  my  lifetime  of  the  sd 

A.)>  sevlly  and  successively,  in  reinr  one  after  the  other  in 

tail  genl,  so  that  the  sons  of  an  elder  daur  of  the  sd  A. 


(a)  In  the  form  in  the  text,  males  are  preferred  to  females,  and  females 
claiming  through  males  of  a  more  remote  generation  are  preferred  to  those 
claiming  through  males  of  a  nearer  generation.  Sometimes  the  testator^s 
daughters  and  their  male  issue  are  preferred  to  tiie  female  issue  of  the 
testator's  sons ;  in  other  words,  males  are  preferred  to  females,  and  females 
claiming  through  males  of  a  nearer  generation  are  preferred  to  those  claim- 
ing through  males  of  a  more  remote  generation.  In  this  latter  case,  for 
consistency,  the  form  in  the  text  should  be  altered,  so  as  to  make  the 
estates  in  tail  male  of  the  females  precede  the  estates  in  tail  general  of  the 
males  of  the  same  generation.  But  it  is  believed  that  in  practice  this 
nicety  is  seldom  attended  to ;  and  it  is  apprehended  that,  in  the  absence 
of  special  instructions,  the  form  in  the  text  may  be  used,  although  the 
limitations  to  the  daughters  of  the  testator,  and  their  male  issoe  (form 
xx,^j  immediately  follow  the  limittions  to  his  sons  and  their  male  issue 
(form  XIX.). 
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shall  be  preferred  to  the  sons  of  a  younger  daur  of  the  sd 
A.y  and  shall,  as  between  themselves,  take  in  order  of 
seniority,  with  remr  To  the  use  of  all  my  great  granddaurs 
(daurs  of  the  daurs  bom  in  my  lifetime  of  the  sd  A.),  sevlly 
and  successively  in  remr  one  after  the  other  in  tail  male,  so 
that  the  daurs  of  an  elder  daur  of  the  sd  A.  shall  be  pre- 
ferred to  the  daurs  of  a  younger  daur  of  the  sd  A.,  and 
shall,  as  between  themselves,  take  in  order  of  seniority,  with 
remr  To  the  use  that  each  of  my  great  granddaurs  (daurs 
of  daurs  bom  in  my  lifetime  of  the  sd  A.)>  shall  take  an 
este  in  tail  genl  in  the  same  order  and  priority  as  the  este 
in  tail  male  hinbfe  limd  to  her,  with  remr  To  the  use  of 
the  sons  of  the  sd  A.  bom  after  my  death,  sevlly  and  suc- 
cessively, in  remr  one  after  the  other  accdg  to  seniority  in 
tail  genl,  with  remr  To  the  use  of  the  daurs  of  the  sd  A. 
bom  after  my  death,  sevlly  and  successively  in  remr  one 
after  the  other  accdg  to  seniority  in  tail  male,  with  remr  To 
THE  USE  of  the  daurs  of  the  sd  A.  bom  after  my  death, 
sevlly  and  successively  in  remr  one  after  the  other  accdg  to 
seniority  in  tail  genl,  with  remr  To  the  use  that  the  sons, 
grandsons,  daurs,  and  granddaurs  of  the  sd  B.,  C,  and  D., 
and  of  every  son  of  mine  hrafter  bom,  shall  take  estes 
similar  to  and  with  the  same  order  and  priority  as  those 
hinbfe  limd  to  the  use  of  the  sons,  grandsons,  daurs,  and 
granddaurs  of  the  sd  A.  in  remr  after  the  default  or  failure 
of  issue  male  of  all  my  sons  [(5)  and  daurs],  Bur  so  that 
the  sons,  grandsons,  daurs,  and  granddaurs  of  an  elder  son 
of  mine  shall  always  be  preferred  to  the  sons,  grandsons, 
daurs,  and  granddaurs  of  a  younger  son  of  mine,  in  the 
same  mner  as  if  the  uses  hinbfe  limd  to  or  in  favour  of  the 
sons,  grandsons,  daurs,  and  granddaurs  of  the  sd  A.  in  remr 
as  afsd  were  repeated,  with  the  substiton  of  each  of  my  sons 
in  succession  accdg  to  seniority,  for  the  sd  A.,  With  bemb, 

(b)  The  wordfi  in  brackets  will  be  inserted  if  the  limitations  to  the 
testator's  daughters  and  their  issne  male,  form  xz.,  precede  the  limitations 
in  remainder  to  the  issne  general  of  the  testator's  sons. 
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^■^^  xxn.  To  THE  usK  that  all  my  daan  and  their  respiye 

4ioB  to 

icsutar  ■  issue  shall  take  estes  Bimihur  to,  and  with  the  same  order 

^^^^H^  and  priority  as  those  hinbfe  limd  to  the  use  of  my  sons  and 

hj  their  respive  issue  in  the  same  mner  in  all  respts  as  if  the 


to  tbo  ^^^^  hinbfe  limd  to  or  in  favour  of  my  sons  and  their  respire 
Umitatioiii  iggue  Were  repeated,  with  the  necy  verbal  alterons  and 
and  tboar    the  substitou  of  each  of  my  daurs  in  succession  accdg  to 


(*»)•    seniority,  for  my  sons  resply,  With  bemb,  &c. 
Uau^^  xxm.  To  THE  USE  that  the  issue  of  my  respiye  daurs  in 

Ihdo  of  succession,  accdg  to  the  seniority  of  such  daurs,  shall  take 
^^^*  estes  similar  to  and  with  the  same  order  and  priority  as 
\/j  nfor-  those  hinbfe  limd  to  the  use  of  the  issue  of  my  respive  sons 
ff!!.^#^^  in  femr  after  the  default  or  failure  of  issue  male  of  all  my 

lOMlO  01  .  . 

his  loiia.     daurs,  in  the  same  mner  in  all  respts  as  if  the  uses  hinbfe 

limd  to  or  in  fayour  of  the  issue  of  my  respiye  sons  in  remr 

as  afsd  were  repeated  with  the  necy  yerbal  alterons  and  the 

substiton  of  my  daurs  for  my  sons,  With  bemb,  &c. 

SaoMMiTo       xxiy.  To  THE  USE  of  my  eldest  son  who  shall  suryiye  me, 

infee by"  ^^^  ^s,  and  assns,  and  in  case  he  shall  die  under  the  age  of 

'^y  ^j       of  21  yrs  To  the  use  of  my  other  sons  who  shall  surviye 

ezoentory 

deriae  {b),  me,  successiyely  by  way  of  executory  limon  accdg  to  their 
respiye  seniorities  and  their  respiye  hrs  and  assns,  and  so 
that  if  any  such  son  shall  die  under  the  age  of  21  yrs  his 
este  shall  be  diyested  and  go  to  my  next  son,  but,  if  I  shall 
leaye  no  son  suryiyg  me  who  attains  the  age  of  21  yrs,  then 
To  the  use,  &c. 

Tho  liko         XXV.  In  TRUST  for  my  eldest  son ,  if  he  shall  survive 

witb  nltO' 

rior  limita-  Hie  and  attain  the  age  of  26  yrs,  his  hrs  and  assns,  but  in 
▼a^at'25  ^^^^  ^^  BhBH  die  in  my  lifetime  or  shall  survive  me  and 
18  far  AS  afterwards  die  under  that  age,  then  In  trust  for  the  issue 
miufwith  (^  ^^j)  ^^  ^7  ^^  eldest  son  in  mner  followg,  namely,  In 
proTiaion  TRUST  for  the  eldest  or  only  son  of  my  sd  eldest  son, 
and  per-     who  shall  be  bom  in  my  lifetime  and  shall  survive  me  and 

tions  for      _^_^ 

diildnsn  (<*)  ^^^^  ^^'^  ^  intended  to  follow  forms  zix.  and  xzi.    If  f onn  zx.  is 

(b),  inserted,  form  xxill.  will  be  substituted  for  form  xxii. 

(d)  Limitations  of  this  kind  are  often  troublesome  to  frame,  and  are  less 
oonyenient  than  an  entail. 
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attain  the  age  of  26  yrsi  his  hra  and  assns,  And  in  default 
of  any  such  son,  then  In  tbust  for  the  eldest  or  only  son  of 
my  sd  eldest  son  who  shall  be  bom  after  my  dece  and  shall 
attain  the  age  of  21  yrs,  his  hrs  and  assns,  And  in  default 
of  any  such  son,  then  In  trust  for  the  eldest  or  only  daur 
of  my  sd  eldest  son  who  shall  be  bom  in  my  lifetime  and 
shall  suryiye  me  and  attain  the  age  of  25  yrs  or  marry  under 
that  age,  her  hrs  and  assns,  And  in  default  of  any  such 
daur,  then  In  trust  for  the  eldest  or  only  daur  of  my  sd 
eldest  son  who  shall  be  bom  after  my  dece  and  shall  attain 
the  age  of  21  yrs  or  marry  under  that  age,  her  hrs  and 
assns ;  Peovd  alwats,  that  in  case  my  sd  eldest  son  shall 
die  before  attaing  a  vested  intt  as  afsd,  leayg  issue  more  than 
one  child,  then  the  sd  hereds  shall  stand  chged  with  the 
paymt  to  be  raised  by  mtge  or  orwise  by  my  trees  of  the 

sum  of  £ to  each  and  every  younger  child  of  my  sd 

eldest  son  (meang  thby  a  child  other  than  the  child  who 
shall  become  entled  to  the  sd  hereds  under  the  trusts  hinbfe 
dedd,  who  if  bom  in  my  lifetime  shall  attain  the  age  of  26 
yrs,  or  if  bom  after  my  dece  shall  attain  the  age  of  21  yrs, 
or  being  a  daur  shall  marry)  with  an  allowce  of  such  amt 

not  exceedg  intt  on  £ at  the  rate  of  4  per  cent,  per 

annum  as  my  trees  in  their  discron  shall  think  fit  from  time 
to  time  to  raise  to  be  applied  by  them  for  or  towards  the 
maintce  and  educon  of  or  to  be  pd  to  each  such  younger  child 
or  each  child  who  shall  for  the  time  being  be  presumptively  a 
younger  child  until  his  or  her  portion  shall  become  rais- 
able  and  payable,  and  in  default  of  any  such  issue  of  my  sd 
eldest  son,  then  In  trust  for  my  second  son  if  he  diall 
survive  me  and  attain  the  age  of  26  yrs,  his  hrs  and  assns. 
And  in  case  he  shall  also  die  in  my  lifetime  or  shall  survive 
me  and  afterwards  die  under  the  age  of  26  yrs,  then  upon 
the  like  trusts  in  favour  of  the  issue  of  my  sd  second  son  and 
the  Uke  provons  for  his  younger  chn,  if  any,  as  are  hinbfe 
decld  in  favour  of  the  issue  of  my  sd  eldest  son.  And  in 
default  of  such  issue,  then  In  trust  for  my  daur  if  she  shall 
survive  me  and  attain  the  age  of  26  yrs  or  many  under  that 
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age,  her  hrs  and  assns,  and  in  case  she  shall  also  die  in  my 
lifetime,  or  shall  saryive  me  and  afterwards  die  nnder  the 
age  of  25  yrs  and  witht  havg  been  married,  then  upon  the 
like  trusts  in  favour  of  the  issue  of  my  sd  daur  and  the  like 
proYons  for  her  younger  chn,  if  any,  so  far  as  the  same 
shall  be  capable  of  takg  effect  as  are  hinbfe  decld  in  favour 
of  the  issue  of  my  sd  eldest  son,  and  in  default  of  such  issue 

upon  trust  to  permit  my  sister and  her  assns  to  possess 

and  enjoy  or  rece  the  rents  and  profits  of  the  sd  hereds  and 
premes  durg  her  life  for  her  septe  use,  witht  power  of  anti- 
cipon,  and  from  and  after  her  death  Upon  the  like  trusts 
for  the  sons  and  daurs  resply  of  my  sd  sister  successively 
accdg  to  seniority  and  their  respive  issue,  and  with  the  like 
preferce  of  sons  and  their  issue  to  daurs  and  their  issue, 
and  the  like  preferce  of  an  elder  son  or  daur  (as  the  case 
may  be),  and  his  or  her  issue  to  a  younger  son  or  daur  (as 
the  case  may  be),  and  his  or  her  issue  as  are  hinbfe  contd 
in  favour  of  my  own  respive  chn  and  their  respive  issue, 
save  and  except  that  in  the  case  of  any  child  or  grandchild 
of  my  sd  sister  who  may  be  bom  after  my  death,  the  age  of 
21  shall  in  all  cases  be  substituted  for  that  of  25  as  the 
period  of  vesting. 
Limitation      xxvi.  To  THE  USE  of  all  or  any  of  the  chn  [or  remoter 

tenant  for  issue]  of  the  sd ,  for  such  estes  or  este,  intts  or  intt, 

he^Bhaii      ^^^*  ^  more  than  one,  in  such  shares  and  mner  as  the  sd 

appoint.      shaU  by  deed  revocable  or  irrevocable,  or  by  will  or 

(a)!^  °™  ^^^  *PP*>  -^^^  ^  DEFAULT  of  and  subjt  to  any  such  apptmt. 

To  THE  USB,  &C. 

Ultimate        xxvn.  To  THE  USB  of  my  own  right  hrs. 
to  testator's     xxvm.  Akd  I  DECLARE  that  the  sd  hcrcds  and  premes  are 
heirs  (6).    }^{^y  Revised  to  the  sd,  trees,  their  exs,  ads,  and  assns,  for 
term  to      ^^^  ^d  term  of  yrs.  Upon  trust  that  the  sd,  trees,  or 

raise  an-      ^ 

noity.  ^ 

(a)  The  fall  form  may  readily  be  adapted  from  Settlbhsnts  Rbal, 
p.  686)  form  XXI,    As  to  the  question  of  perpetuity,  see  p.  686,  note  (e), 

(h)  See  p.  688,  note  (a).  For  a  limitation  to  the  testator's  heirs,  at  a 
particular  time,  see  4  Day.  Prec.,  p.  460 ;  and  see  the  yaiiation  in  form 
zxiv.,  p.  688. 


DEVISES   m   STEICT  SETTLEMENT,  815 

the  survor  of  them,  shall,  daring  the  life  of  the  sd  ,  by  Vanatioii 

and  out  of  the  rents  and  profits  of  the  sd  premes  or  by  the  i^nuity  ^ 
sale  of  timber  or  minis,  or  by  mtge  of  the  sd  premes,  or  any  ^  ^^^  '^ 
of  them,  for  all  or  any  pt  of  the  sd  term,  or  by  all  or  any  of  without 

the  means  afsd,  raise  the  annual  sum  of  £ ,  commencg  ^inTcT 

from  my  death,  clear  of  all  dedons  except  succession  duty, 

and  shall  pay  the  same  to  the  sd [for  her  septe  use 

witht  power  of  anticipon],  such  annual  sum  to  be  considered 
as  accrug  from  day  to  day,  but  to  be  pd  by  quarterly 
paymts,  and  the  first  of  such  paymts  to  be  made  at  the 

expiron  of  three  calr  months  from  my  death,  if  the  sd 

shall  then  be  livg  [and  (d)  shall  also  retain  or  pay  all  such 
moys  as  shall  be  required  to  defray  and  satisfy  the  costs 
and  expses  incurred  in  pformg  any  of  the  trusts  of  the  sd 
term  or  orwise  in  relon  thto,  and  shall  permit  the  pson  or 
psons  for  the  time  being  entled  in  reversion  immedly  ex- 
pectant upon  the  same  term  to  the  premes  thrin  comprd  to 
rece  the  surplus  of  the  rents  and  profits  of  the  same  premes 
after  paymt  and  satisfon  of  the  annual  sum  and  costs  and 
expses  afsd]. 

XXIX.  And  I  hby  declabe  that  the  sd  hereds  are  hbyTmstBof 
devised  to  the  sd,  trees,  &c.,  continue  as   in   Settlemts  JJ^,^' 

BeAL,  p.  592,  form  XXVU.  secoring 

XXX.  And  I  declare  that  the  sd  premes  are  hby  devised  ^^^^^^ 
to  the  sd,  trees,  their  exs,  ads,  and  assns,  for  the  sd  term  of  (^)* 
1000  yrs  upon  trust,  if  I  shall  have  any  younger  child  or  ?^^^ 
chn  (meang  thby  any  child  or  chn  who  surnve  me  and  being  raising 

a  son  or  sons  attain  the  age  of  21  yrs,  or  being  a  daur  or  t^^^l"^^ 
daurs  attain  that  age  or  marry,  [or  who  die  in  my  lifetime  children 
leavg  issue  survivg  me,]  other  than  any  son  or  sons  of  mine 


(c)  For  a  power  to  trtustees  to  accept  other  security  or  release  part  of  the 
estates  from  jointores,  &c.,  which  can  readily  be  adapted  to  a  wiU,  see  form 
xuv.,  p.  «09. 

(S)  The  part  in  this  bracket  may  be  omitted,  if  a  general  clause,  as  at 
p.  602,  form  xxxiu.,  is  inserted. 

(e)  This  clause  will  not  now  be  often  required,  see  p.  581,  note. 

(/)  In  this  form  a  fixed  sum  is  given  to  each  child.  The  foim  at  p.  693, 
where  a  sum,  either  fixed  or  dependent  on  the  number  of  the  children,  is 
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who  before  his  or  their  resplj  attaing  the  age  of  21  yrs  shall 
become  (a)  entled  [or  any  daor  or  danrs  who  before  her  or 
their  resply  attaing  that  age  or  marrying  shall  become 
entled]  in  posson  under  this  my  will  to  the  sd  hereds  and 
premes  for  the  first  este  for  life),  then  the  sd,  trees^  or  the 
[sunrors  or]  survor  of  them  (b),  shall  by  mtge  of  the  sd 
premes  or  any  pt  thof  for  all  or  any  pt  of  the  sd  term,  or  by 
and  out  of  the  rents  and  profits  thof  or  any  pt  thof,  or  by 
the  sale  of  timber  or  minis,  or  by  all  or  any  of  the  means 

afsd,  raise  the  sum  of  £ for  the  portion  of  each  younger 

child  of  mine,  and  pay  the  same  to  him  or  her,  or  his  or 
her  repyes,  and  upon  further  trust  that  the  sd  trees  or  tree 
shall  by  any  such  means  as  afsd  raise  such  annual  sum  not 

exceedg  £ as  they  or  he  shall  think  fit  for  the  maintce, 

educon,  or  benefit  of  each  child  for  the  time  being  entled  in 
expectcy  to  a  portion,  and  apply  the  same  accdgly,  either 
directly  or  by  paying  the  same  to  the  guardian  or  guardians 
of  such  child  witht  seeing  to  the  applicon  thof;  And  I 
authorise  the  sd  trees  or  tree  to  raise,  by  any  such  means 
as  afsd,  any  sum  or  sums  not  exceedg  in  the  whole  a  moiety 
of  the  expectant  portion  of  any  child  of  mine,  and  to  apply 
the  same  at  their  or  his  discron  for  the  advancemt  or  benefit 
of  such  child,  AdvancemU  by  testor  in  his  lifetime  to  be 
brought  into  hotchpot,  p.  768, /orm  xxv.,  mutatis  mutandis ; 
I  further  authorise  the  sd  trees  or  tree  at  their  or  his 
discron,  when  any  portion  or  portions  shall  be  payable, 
continue  power  to  raise  total  sum  for  portions  before  they  are 
aU  payabUy  p.  695  ;  [(c)  And  subjt  to  the  trusts  a&d  and  to 

given  to  the  children  as  tenants  in  common,  can  be  adapted.  For  a  form  of 
power  to  trustees  to  accept  other  securitj  or  release  part  of  estates  from 
portions,  see  form  XLIY.,  p.  609. 

(a)  As  to  the  insertion  hereof  the  word  ^' indefeasibly,"  and  as  to 
Tariations  for  name  and  arms  or  other  shifting  clauses,  see  p.  593,  note. 

(()  In  this  form  and  throughout  the  strict  settlement  forms  the  expressions, 
**  my  trees,"  or  ''  the  sd  trees  or  tree,"  may  be  used,  as  in  other 
wills,  care  being  taken  to  aroid  confusion  if  there  is  more  than  one  set  of 
trustees  ;  see  the  declaration  as  to  the  deyolution  of  the  trustees'  powers, 
below,  Tbubtxs  CLAUSsa 

{e)  See  last  page,  noie  (<0- 
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the  right  of  the  sd  trees  or  tree  to  raise  by  any  of  the  means 
afsd  all  costs  and  expses  incurred  in  the  exon  of  the  trusts 
of  the  sd  term,  the  rents  and  profits  of  the  premos  comprd 
in  such  term,  or  so  much  thof  as  shall  not  be  required  for 
the  pposes  afsd,  shall  be  taken  and  reced  by  the  pson  or 
psons  entled  to  the  sd  premes  in  reversion  expectant  on  the 
same  term]. 

XXXI.  And  I  hby  declaue  that  the  same  premes  are  hby  Trusts  of 
devised  to  the  sd,  trees,  their  exs,  ads,  and  assns,  for  the  sd  raising 
term  of  1000  yrs  Upon  trust  if  there  shall  be  any  younger  portipng 

-.-,  ,  -      ,  ,  ^^  o  .  .       lOrchll- 

cnud  or  chn  of  the  sd ,  meang  thby,  &c.,  continue  as  in  dren  of 

Settlemts  Beal,  p.  593,  form  xxvin.,  mutatis  mutandis.       anoti»cr 

'  *  '  •^  '  person. 

xxxii.  And  I  hby  declare  that  the  sd  premes  are  hby  Trusts  of 
devised  to  the  sd,  trees,  their  exs,  ads,  and  assns,  for  the  sd  term  to 

term  of yrs.  Upon  trust  that  the  sd,  trees,  their  exs  and  lega- 

or  ads,  shall  by  mtge  of  the  sd  premes,  or  any  pt  thof,  for  ^^^  (^)- 
all  or  any  pt  of  the  sd  term,  or  by  the  sale  of  timber  or 
minis,  or  by  and  out  of  the  rents  and  profits  thof,  or  by  all 
or  any  of  such  means,  raise  in  aid  and  in  case  of  deficicy  of, 
or,  "in  exoneron  of,"  my  psonal  este,  such  sum  or  sums  of 
moy  as  may  be  sufft  to  dischge  my  funl  and  testy  expses 
and  debts  and  the  legacies  given  by  this  my  will  or  any  codl 
thto,  and  the  duty  on  any  legacies  given  free  of  duty,  and 
shall  pay  and  apply  such  moys  accdgly :  And  no  mtgee  or 
other  pson  advancg  or  paying  such  moys,  or  any  pt  thof, 
shall  be  concerned  to  inquire  [as  to  the  deficicy  of  my 
psonal  este,  or]  whether  any  moy  is  actually  wanted  for  the 
pposes  afsd :  [(«)  And  further,  that  it  shall  be  lawful  for 
the  sd  trees  or  tree  to  raise  any  moys  under  the  trusts  of 
the  sd  term  before  it  shall  be  ascertained  whether  any  and 
what  sum  will  be  wanted,  and  to  apply  the  same  for  the 
pposes  afsd]  :  And  further,  that  if  any  moy  shall  be  raised 


(d)  See  also  the  form  of  power  to  raise  money  to  pay  debts,  &c.,  p.  740, 
and  the  trusts  of  a  term  for  raising  money  for  various  purposes,  p.  599. 

(<•)  The  clause  in  this  bracket  will  be  omitted  if  the  personalty  is  to  be 
exonerated. 

K.E. — VOL.  11*  tS    G 
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Power  to 
jointure. 


Power  to 
female 
tenants  for 
life  to 
limit  rent- 
charges  to 
liusl>an(la. 

Power  to 

charge 

portions. 


Power  to 
trustees 
to  mani\ge 
during 
minorities. 

Clause  sup 

plemental 

to  and 

modifying 

statutory 

minority 

clause  (c). 


under  the  trusts  of  the  sd  term  wch  shall  not  be  required 
for  the  pposes  afsd,  the  sd  trees  or  tree  [(a)  shall  pay  the 
same  to  the  trees  or  tree  for  the  time  being  authorised  to 
rece  and  give  a  dischge  for  moys  arisg  from  a  sale  of  the  sd 
hereds,  who]  shall  apply  the  same  as  if  arisg  from  a  sale  of 
such  hereds,  add  diron  as  to  costs  and  surplus  rents,  as  in 
form  XXX.,  unless  a  genl  clause  for  that  ppose  is  inserted. 

XXXIII.  Provd  always  and  I  declare,  that  it  shall  be 
lawful  for  each  [male]  pson  hby  made  [legal  or  equitable] 
tenant  for  life  of  the  sd  premes,  either  before  or  after  he 
shall  become  entled,  &c,,  continue  power  to  jointure,  p.  608, 
form  XXXV.  (i). 

XXXIV.  Provd  always  and  I  declare,  that  it  shall  be 
lawful  for  each  female  pson  hby  made  [legal  or  equitable] 
tenant  for  life  of  the  sd  premes,  either  before  or  after,  con- 
tiniie  power,  p.  604, /orw  xxxvi.  (b). 

XXXV.  Provd  always  and  I  declare,  that  it  shall  be  lawful 
for  every  pson  hby  made  [legal  or  equitable]  tenant  for  life 
of  the  sd  premes  [i/  other  proven  is  made  for  the  younger 
chn  of  the  first  tenant  for  life,  say,  **  other  than  the  sd,  first 
tenant  for  life  '*],  either  before  or  after,  &c.,  continue  as  in 
p.  602,  form  xxxvin.,  mutatis  mutandis  (b). 

XXXVI.  Provd  al waits  and  I  declare,  that  if  any  pson,  &c., 
continue  as  inform  xlv.,  p.  610. 

xxxvii.  Provd  always  and  I  hby  declare,  that  the  sd, 
trees  by  name,  shall  be  the  trees  of  this  my  will  for  the 
pposes  of  the  42nd  section  of  the  Conveyancg  and  Law  of 
Ppty  Act,  1881,  continue  as  in  form  xlvi.,  p.  614,  mutatis 
mutandis. 


(«)  The  words  in  this  bracket  will  be  omitted,  if  the  trustees  of  the  term 
are  likewise  the  general  trustees. 

(ft)  Add  also  forms  xxxix.,  p.  607  (see  notes  thereto),  and  XL.,  p.  607,  if 
appropriate,  mutatis  mutandU,  For  a  form  of  power  to  female  tenants  for 
life  to  appoint  life  Interests  to  surviving  husbands,  see  p.  608,  form  XLI.  and 
note. 

(<?)  As  to  the  minority  claose,  and  the  statutory  power,  see  p.  611,  note  ; 
and  see  the  next  form.  As  to  the  form  of  trust  where  the  settlement  con- 
tains a  shifting  clause,  see  3  Pav.  Prec,  1200, 
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xxxvin.  And  I  declare  that  it  shall  be  lawful  for  the  sd  ^o^^^r  to 

during  his  life,  and  for  the  sd,  trees,  or  the  [survors  21  jeaw 

or]  survor  of  them,  during  the  minority  of  any  son  [or  daur]  W- 

of  the  sd  ,  who,  if  of  full  age,  wd  be  entled  to  the 

posson  or  rect  of  the  rents  and  profits  of  the  sd  hereds  and 
premes  [or  of  any  undivided  share  or  shares  thof  (e)]  (/)  to 
demise  (g),  &c.,  as  inform  xlvii.,  p.  617. 

XXXIX.  And  I  declabe  that  it  shall  be  lawful  for  Qi)  every  The  same 
pson  hby  made  tenant  for  life  of  the   sd   hereds  hinbfe  there  are 
devised  when  he  [or  she]  shall  be  entled  to  the  posson  or  7.^*1?"* 
the  rect  of  the  rents  and  profits  of  the  same  premes,  and  for  life, 
also  for  the  sd,  trees,  or  the  [survors  or]  survor  of  them,  ^^^^^  **^ 
during  the  minority  of  any  pson  who  under   the   limons 


(d)  This  and  the  following  express  powers  of  leasing,  sale,  &c.,  may  As  to 
and  ought  to  be  omitted  where  the  Settled  Land  Act,  1882,  applies ;  see  ▼arious 
Settlements,  Real,  p.  564,  note,  and  note  on  general  arrangement  of  the  P^^f^*  ^^ 
powers,  p.  616.    For  other  forms  of  express  powers  of  leasing,  kc,  sec  ^^^'^g**^. 
Settlements,  Real,  p.  618,  power  to  grant  building  and  improving  leases ; 
p.  620,  power  to  grant  mining  leases  ;  p.  622,  power  to  grant  leases  of  ease- 
ments ;  p.  622,  power  to  accept  surrenders  of  leases  and  to  take  value  of 
surrendered  lease  into  account  on  granting  a  renewal ;  p.  623,  to  make 
grants  in  fee  on  chief  rent ;  p.  625,  power  to  lay  out  property  for  building  ; 
p.  626,  power  to  release  restrictive  or  building  covenants  and  to  apportion 
rents  or  rent-charges  ;  p.  627,  power  to  enter  into  contracts  for  leases,  &c.  ; 
p.  628,  power  to  accept  leases  of  easements  ;  p.  628,  power  to  grant  licences 
to  copyholders,  &c. ;  p.  638,  proviso  to  be  added  to  powers  of  leasing,  &c., 
where  there  is  a  limitation  to  tenants  in  common  ;  aU  of  which  forms  may 
be  readily  adapted  to  a  will.    For  forms  incorporating  or  extending  the 
powers  of  the  Settled  Land  Act,  see  pp.  64:1,  et  seq,  and  infra. 

(«)  See  note  (^),  p.  820. 

(/)  If  the  will  contains  several  leasing  powers,  it  may  be  found  con- 
venient to  continue  from  this  point  as  follows  : — "  to  exercise  over  the 

whole  or  any  pt  or  pts  of  the  same  premes  [or  accdg  to 
circes,  of  any  such  undivided  share  or  shares  thof,]  the 
powers  followg,  that  is  to  say,  First,  a  power  to 
demise,  &c.,  as  in  the  text ;  Secondly,  a  power  to 
demise,  &c." 

(^)  See  p.  617,  note  (^),  as  to  the  use  of  the  word  **  demise." 
(h}  For  variations  where  the  form  of  name  and  arms  clause,  p.  588,  is 
used,  see  p.  618,  note  (b), 

3  o  2 
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hinbfe  contd,  if  of  full  age,  wd  be  entled,  ^c,  continue  as  in 

precedgform, 
CommouM-      XL.  And  I  HBY  DECiARE  that  it  shall  be  lawful  for  the  sd, 
iMwen  of    ^^^^*»  or  the  [siirvors  or]  survor  of  them,  during  the  life  of 

■ale  and     the  sd ,  with  his  consent  in  writg,  and  after  his  dece, 

enfnn-  '    and  during  the  minority  of  any  son  [or  daur]  of  the  sd , 

nAr??on*'  ^^^'  ^^  ^^  ^^^^  *^8®»  ^^»  ^^^  ^^®  ^^^^  being,  be  entled  to  the 
&0.  (a). '    posson  or  rect  of  the  rents  and  profits  of  the  sd  hereds  and 

premes  [or  of  any  undivided  share  or  shares  thof  (6)]   at 
the  discron  of  the  sd  trees  or  tree  for  the  time  being  to 
&c.  (c). 
The  aame        XLi.  And  I  HBY  DECLARE  that  it  shaU  be  lawful  for  the 
therTare     ®^»  trees,  or  the  [survors  or]  survor  of  them,  during  the  life 
Tariona       of  any  pson  (d)  who,  under  the  limons  hinbfe  contd  shall, 
for  life  and  ^^^  ^^^  ^^^  being,  be  beneficially  entled  to  the  posson  or 
in  tail.       ^^q^  of  the  rents  and  profits  of  the  sd  hereds  and  premes  as 
tenant  for  life,  with  his  [or  her]  consent  in  writg,  and  also 
during  the  minority  of  any  pson  who,  under  the  limons 
hinbfe  contd,  wd,  if  of  full  age,  be  for  the  time  being  bene- 
ficially entled  to  the  posson  or  rect  of  the  rents  and  profits 
of  the  same  premes  [^{b)  or  of  any  undivided  share  or  shares 
thof]  as  [tenant  for  life  or]  tenant  in  tail  [male  or  in  tail] 
by  pchase,  at  the  discron  of  the  sd  trees  or  tree  for  the  time 
being,  to,  &c. 

(a)  As  to  the  omission  of  these  powers  in  reliance  on  the  Settled  Land 
Act,  1882,  see  the  notes  to  Settlembnts,  Real,  pp.  564  et  seq, ;  629  et  9eq. 
If  express  powers  are  given,  the  forms  may  be  adapted  from  Settlehents, 
Real,  pp.  629  ei  seq,^  with  merely  verbal  alterations  ;  and  see  note  as  to 
general  arrangement  of  powers,  p.  616.  See  also  the  forms  of  powers  to 
partition,  p.  632  ;  to  enfranchise,  p.  633  ;  to  grant  easements,  p.  634  ;  to 
purchase  easements,  p.  634  ;  to  renew  leases,  p.  635,  and  to  raise  money  on 
mortgage,  p.  635 ;  and  power  in  settlement  of  undivided  share  to  concur 
with  co-owners  in  selling,  &c.,  p.  637. 

(J)  The  words  in  brackets  to  be  inserted  where  there  is  a  limitation  to 
tenants  in  common.     See  the  provision  at  p.  638,  for  this  case. 

(c)  If  there  are  several  powers  given  to  the  trustees,  it  may  be  convenient 

to  continue  as  follows :-— **  To  exercise  the  powers  folio wg,  that  is 
to  say  :  First,  a  power  to,  &c. ;  Secondly,  a  power,  &c." 

(d")  For  the  variations  where  the  form  of  name  and  arms  claose  at  p.  588, 
is  used,  see  p.  631,  note  (o). 
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XLU,  And  I  declare  that  it  shall  be  lawful  for  the  sd,  9^^^^  ^^' 
donee  or  donees,  during  the  lifetime  of  the  sd  A.,  or  other  powen  of 
specified  period,  [with  the  consent  or  concurrce  of  the  pson  J^^'^fjj^ 
or  psons  (if  any)  whose  consent  or  concurrce  may  be  required  by  refer- 
in  that  behalf  by  virtue  of  the  Settled  Land  Act,  1882,  or  g^^ed 
orwise,]  to  exercise  over  or  in  relon  to  all  or  any  of  the  ^"<?  A®*- 
hereds  of  whatever  tenure  hby  devised  or  for  the  time  being  where 
subjt  to  the  subsists  uses  or  trusts  of  this  my  will,  all.  such  ^*^®*^ 

•*  °  ^  >  powers  are 

powers,  &c.,  as  inform  lxxix.,  p.  642,  or  form  Lxxxm.,  p.  644.  given  (e). 
XLHi.  And  I  DECLARE  that  all  or  any  powers  contd  in  Pro'iaon 

AB  to  ex- 

this  my  will  for  pposes  more  extended  or  other  than  the  tension  of 
powers  of  the  Settled  Land  Act,  1882,  whether  given  to  the  ^^^  ^^ 
pson  or  psons  in  whom  such  statutory  powers  shall  for  the  Land  Act 
time  being  be  vested  or  to  my  trees,  and  all  provons  sub-  ^•' ^* 
sidiary  or   incidental  to  or   connected  with  such  respive 
powers  shall  operate  and  take  effect  as  far  as  the  case  may 
admit  by  way  of  extension  and  enlargemt,  &c.,  as  in  form 
Lxxxi.,  p.  642. 

XLiv.  And  I  declare  that  in  case  at  any  time,  and  so  Provision 
long  as  duiing  the  subsistce  of  the  settlemt  hby  made,  or  of  orthere*" 
any  chge  of  a  jointure  created  by  this  my  will,  or  by  the  ^^°«f  ^^ 
exercise  of  any  power  hby  given,  in  favour  of  any  pson  living  having  the 
at  my  death,  or  of  a  portion  created  by  this  my  will  or  by  SJ^Y't**^ 
the  exercise  of  any  power  hby  given  wch  shall  not  for  the  time  {g\ 


(e)  Express  powers,  if  needed  at  all,  are  best  given  by  a  comprehensive  As  to 
clause  in  this  way  (see  p.  B69,  note).    For  a  declaration  that  express  powers  powers  of 
are  to  operate  independently  of  the  Act,  see  p.  642  ;  see  also  form  XLiv.,  ^*t^®d 
infra^  providing  for  the  case  of  there  being  no  person  having  the  powers      J         » 
of  the  Act,  the  insertion  of  which  may  sometimes  be  desirable.    If  the  tended 
statutory  powers  are   extended,  whether   express   powers  are   given   by  powers, 
reference  to  the  Act,  as  in  the  text,  or  the  powers  of  the  Act  are  relied  on, 
the  forms  in  Settlements,  Real,  pp.  644  to  652,  forms  lxxxiv.  to  cm., 
will  for  the  most  part  be  applicable,  with  merely  verbal  alterations  to 
adapt  them  to  a  will ;  and  in  that  case  the  addition  in  brackets  at  the  end 
of  form  LXXIX.,  p.  642,  or  form  lxxxi.,  p.  642,  or  the  next  form  may  be 
inserted,  as  convenient.    The  clauses,  in/ra,  pp.  830  to  831,  having  reference 
to  the  Act.  should  generally  be  inserted. 

(/)  See  last  note  and  p.  569,  note. 

(^)  See  p.  643,  note  (e). 
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being  be  raisable  and  payable,  there  shall  be  no  pson  in  whom 

the  powers  of  the  Settled  Land  Act,  1882,  shall  for  the  time 

being  be  vested  [or  no  such  pson^competent  to  exercise  the 

sd  powers],  it  shall  be  lawful  for  the  sd  trees  or  tree  in  their 

or  his  absolute  discron  to  exercise  over  or  in  relon  to  the 

hereds  hby  settled  or  for  the  time  being  subjt  to  the  subsistg 

uses  or  trusts  hrof,  the  powers  of  a  tenant  for  life  in  posson 

under  the  sd  Act,  and  all  such  extended  and  enlarged  powers 

as  are  hby  conferred,  and  so  that  all  the  provons  of  the  sd  Act 

wch  are  subsidiary  or  incidental  to  or  connected  with  the 

powers  thrin  contd,  shall,  as  far  as  may  be,  apply  and  take 

effect  with  respt  to  the  powers  hby  given  to  the  sd  trees  or  tree. 

Proviaion        XLV.  And  I  DECLARE  that  any  Sale  of  all  or  any  pt  of  the 

of  land       sd  hereds  may  be  made  under  the  powers  of  the  Settled 

rtemin^   Land  Act,  1882  [or  any  powers  hby  given  by  referee  thto], 

able  rent-    notwg  the  existcc  of  any  terminable  rent-chge  or  annual 

c  arge  (a).  ^^^  ^£  whatsr  nature  chged  on  the  same  or  any  pt  thof  wch 

shall  have  been  created  under  the  provons  of  any  Act  relatg 

to  the  improvemt  of  land  or  orwise  howsoever  and  notwg 

that  such  rent-chge  or  annual  siun  may  be  composed  ptly 

of  intt,  and  so  that  such  sale  may  be  made  either  subjt  to 

such  chgc  or  upon  the  terms  of  the  same  being  redeemed 

and  pd  off  out  of  the  pchase  moys  or  orwise. 

Charge  of        XLVi.  Recite  settlemt  givg  powers  to  chgejttt/re  aiid  portions. 

Mid  por-     Now  in  exercise  of  the  power  given  or  reserved  to  me  for 

tions  in      this  ppose  by  the  sd  settlemt,  and  of  every  or  any  other 

exercise 


As  to  C^)  Tliis  clause  is  intended  to  prevent  difficulty  arising  from  the  fact  that 

terminable  whether  a  terminable  charge  is  paid  off  out  of  the  purchase-monej  or  not^ 
rent-  on  a  sale,  the  tenant  for  life  obtains  a  benefit  at  the  expense  of  the  re- 

charges, mainderman,  so  that  there  might  be  a  difficulty  in  making  a  title,  see  Re 
KnatchJndl,  27  Ch.  D.  349 ;  29  Ch.  D.  588 ;  and  the  difficulty  appears  not 
to  be  wholly  removed  (as  to  lands  improvement  charges)  by  the  Settled 
Land  Act  Amendment  Act,  1887,  50  k  51  Vic.  c.  30,  as  that  Act  has  been 
held  to  authorise  so  much  only  of  the  rent-charge  as  consists  of  principal  to 
be  paid  out  of  capital  money.  Re  Sud-eley,  37  Ch.  B.  123  ;  and  there  may 
be  cases  besides  those  of  improvement  charges  in  which  the  power  would 
l)e  useful.  Sometimes  such  a  charge  might  be  shifted  to  another  part  of  the 
estates  under  the  Settled  Land  Act,  1882,  s.  6. 


i 
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chn  for  the  ppose  afsd  witht  seeing  to  the  applicon  thof : 
And  in  exercise  of  the  power  given  to  me  for  this  ppose  hy 
the  sd  settlemt,  and  of  every,  &c.,  I  do  hby  appt  all  and 
singr  the  sd  hereds  and  premes  comprd  in  the  sd  settlemt, 
and  thrin  called  the  T.  este  (subjt  and  witht  prejudice  as 
afsd),  unto  and  to  the  use  of,  trees,  their  exs,  ads,  and 
assns,  for  the  term  of  500  yrs  to  commce  from  my  death, 
Upon  trust  that  the  sd,  trees,  or  the  survor  of  them,  shall 
from  time  to  time  by  mtge  of  the  same  premes  or  any  of 
them,  for  all  or  any  pt  of  the  same  term,  or  by  the  sale  of 
timber  or  minis,  or  by  and  out  of  the  rents  and  profits  of 
the  same  premes,  or  by  all  or  any  of  the  means  afsd  or  any 

other  reasonable  means,  raise  the  sd  sum  of  £ or  £ 

as  the  case  may  be,  or  so  much  thof  as  shall  become  rais- 
able,  with  such  intt  thron  and  such  annual  sums  for  maintce 
and  such  sums  for  advcemt  as  may  become  raisable  as 
afsd,  and  any  costs  and  expses  to  be  incurred  in  or  about 
the  raisg  of  the  same,  or  the  exon  of  the  trusts  of  such 
term,  and  subjt  to  and  after  paymt  of  such  costs  and  expses, 
shall  pay  or  apply  the  moys  to  be  raised  as  afsd  imto  or 
between,  or  for  the  maintce,  educon,  or  advcemt  of  the  sd 
child  or  chn,  or  orwise,  in  such  mner  as  the  same  resplj' 
ought  to  be  pd  or  applied  by  virtue  of  the  chges  and  provons 
in  that  behalf  hinbfe  contd,  and  so  as  to  satisfy  the  same. 
[^Timst  of  surplus  rents  for  reversioners,  p.  597,  at  end  of 
form  xxviii.,  mutatis  mutandis,  unless  the  general  clause, 
form  xxxin.,  p.  602,  is  usedJ] 

XLvn.  I  DEVISE  all  the  hereds  of  copyhd  or  customary  Devise  of 
tenure  [situate  in  the  parishes  of,  &c.,  in  the  coy  of,  &c.],  on^tnwte* 
well  I  may  be  possed  of  or  entled  to  or  have  power  to  dis-  correspond- 
pose  of  at  my  dece,  except  what  I  orwise  dispose  of  by  this  q^  ©f 
my  will,  or  any  codl  hto.  To  the  use  of  the  sd,  trees,  their  J'^^^o^'l* 
hrs  and  assns,  accdg  to  the  customs  of  the  sevl  manors  of 
wch  the  same  shall  resply  be  holden,  upon  such  trusts,  and 
subjt  to  such  powers  and  provons  as  shall  correspond  with 


(a)  See  the  Copyhold  Act.  1887,  8.  I,  as  to  enfranchisement. 
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intt  or  intts  vested  in  and  payable  to  such  child  or  chn 
(other  than  as  afsd)  on  his  or  their  resply  attaing  the  age  of 
21  yrs,  or  in  the  case  of  a  daur  or  daurs  marrjg,  and  if 
more  than  one,  in  eqaal  shares,  and  to  carry  intt  at  the  rate 
of  4  per  cent,  per  annum  from  the  time  when  the  same 
resply  shall  become  payable  until  paymt,  and  in  case  any 
child  of  mine  for  whom  a  portion  is  hby  chged  shall  at  my 
dece  be  under  the  age  of  21  yrs,  and  in  the  case  of  a  daur 
unmarried,  I  hb}'  further  chge  the  sd  T.  estate  (subjt  and 
witht  prejudice  as  afsd)Vith  the  paymt  of  such  sum  or  sums 
not  exceedg  for  any  such  child  or  chn  one-fourth  pt  of  his, 
her,  or  their  respive,  expectant,  or  presumptive  portion  or 
portions  as  the  trees  or  tree  for  the  time  being  of  the  term 
of  yrs  hinafter  limd  shall  at  any  time  or  times  deem  pper  to 
be  raised  for  the  advancemt  or  benefit  of  anv  such  child  or 
chn,  and  to  be  applied  by  such  trees  or  tree  for  that  ppose 
in  such  mner  as  they  or  he  shall  think  fit,  and  so  that  any 
sum  so  made  raisable  for  the  advancemt  of  any  such  child 
shall  not  be  taken  into  acct  in  estimatg  the  total  sum  rais- 
able for  portions  as  afsd,  unless  the  child  advanced  shall 
become  entled  to  a  portion,  or,  but  for  this  psnt  provon, 

more  than  the  sum  of  £ in  the  whole  wd  be  raisable 

for  such  portions,  and  in  the  event  afsd  of  any  such  child 
being  under  the  age  of  21  yrs,  and  in  the  case  of  a  daur 
unmarried,  I  hby  also  chge  the  sd  T.  este  (subjt  and  witht 
prejudice  as  afsd)  with  the  paymt  from  and  after  my  dece  of 
such  annual  sum  or  sums  of  moy  (not  exceedg  what  the 
intt  of  the  then  expectant  or  presumptive  portion  of  such 
child  wd  amt  to  after  the  rate  of  4  per  cent,  per  annum)  as 
the  sd  trees  or  tree  shall  deem  suflFt  and  pper  for  the  maintce 
and  educon  of  every  or  any  child  for  the  time  being  entled 
in  expectcy  or  presumptively  to  a  portion  as  afsd,  such 
annual  sums  to  be  clear  of  all  dedons  except  succession 
duty,  and  to  be  pd  or  applied  in  such  mner  and  at  such 
times  as  the  sd  trees  or  tree  shall  think  fit,  and  they  or  he 
may  either  themselves  or  himself  so  apply  the  same  or  may 
pay  the  same  to  the  guardian  or  guardians  of  such  child  or 
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chn  for  the  ppose  afsd  witht  seeing  to  the  applicon  thof : 
And  in  exercise  of  the  power  given  to  me  for  this  ppose  hy 
the  sd  settlemt,  and  of  every,  &c.,  I  do  hby  appt  all  and 
singr  the  sd  hereds  and  premes  comprd  in  the  sd  settlemt, 
and  thrin  called  the  T.  este  (subjt  and  witht  prejudice  as 
afsd),  unto  and  to  the  use  of,  trees,  their  exs,  ads,  and 
assns,  for  the  term  of  500  yrs  to  commce  from  my  death, 
Upon  trust  that  the  sd,  trees,  or  the  survor  of  them,  shall 
from  time  to  time  by  mtge  of  the  same  premes  or  any  of 
them,  for  all  or  any  pt  of  the  same  term,  or  by  the  sale  of 
timber  or  minis,  or  by  and  out  of  the  rents  and  profits  of 
the  same  premes,  or  by  all  or  any  of  the  means  afsd  or  any 

other  reasonable  means,  raise  the  sd  sum  of  £ or  £ 

as  the  case  may  be,  or  so  much  thof  as  shall  become  rais- 
able,  with  such  intt  thron  and  such  annual  sums  for  maintce 
and  such  sums  for  advcemt  as  may  become  raisable  as 
afsd,  and  any  costs  and  expses  to  be  incurred  in  or  about 
the  raisg  of  the  same,  or  the  exon  of  the  trusts  of  such 
term,  and  subjt  to  and  after  paymt  of  such  costs  and  expses, 
shall  pay  or  apply  the  moys  to  be  raised  as  afsd  unto  or 
between,  or  for  the  maintce,  educon,  or  advcemt  of  the  sd 
child  or  chn,  or  orwise,  in  such  mner  as  the  same  resply 
ought  to  be  pd  or  applied  by  virtue  of  the  chges  and  provons 
in  that  behalf  hinbfe  contd,  and  so  as  to  satisfy  the  same. 
l^Trust  of  surplus  rents  for  reversioners,  p.  597,  at  end  of 
form  xxvni.,  mutatis  mutandis,  unless  the  general  clause, 
form  xxxin.,  p.  602,  is  usedJ] 

XLVii.  I  DEVISE  all  the  hereds  of  copyhd  or  customary  Devise  of 
tenure  [situate  in  the  parishes  of,  &c.,  in  the  coy  of,  &c.],  ^l^^ 
well  I  may  be  possed  of  or  entled  to  or  have  power  to  dis-  correqwnd- 
pose  of  at  my  dece,  except  what  I  orwise  dispose  of  by  this  J^^f 
my  will,  or  any  codl  hto.  To  the  use  of  the  sd,  trees,  their  fr^^^o^^s 
hrs  and  assns,  accdg  to  the  customs  of  the  sevl  manors  of 
wch  the  same  shall  resply  be  holden,  upon  such  trusts,  and 
subjt  to  such  powers  and  provons  as  shall  correspond  with 


(a)  See  the  Copyhold  Act.  1887,  8. 1,  as  to  enfranchisement. 
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the  uses,  trusts,  powers,  and  provons  hinbfe  decld  and  contd 
concenig  the  freehd  hereds  hinbfe  devised,  or  as  near  thto 
as  the  different  tenures  and  other  circes  will  admit,  but  not 
so  as  to  increase  or  multiply  chges  or  powers  of  chging. 
BeqneBtof       xLVHi.  I  DEVISE  AND  BEi^UEATH  all  the  leasehd  hereds 
on  trusts     [situate  in  the  respive  parishes  of,  &c.,  in  the  coy  of,  &c.], 
^""•S**^'  [whether  held  for  yrs,  or  for  a  life  or  lives],  wch  I  may  be 
uses  of       entled  to,  or  have  power  to  dispose  of  at  my  dece,  except 
reeholda    ^jj^t  I.orwise  dispose  of  by  this  my  will,  or  any  codl  hto, 
Unto  the  sd,  trees ,  their  exs,  ads  (b),  and  assns,  for  all  the 
term  este  and  intt  thrin  resply,  wch  I  may  have  or  can  dis- 
pose of  by  will.  Upon  trust    that   the   sd,  trees,  or  the 
[survors  or]  survor  of  them,  shall  by  and  out  of  the  rents, 
&c.,  continue  as  at  p.  658,  farm  cv.,  mtUatis  mutandis. 
Clause  xLix.  I  DEVISE  the  este,  of  wch  I  am  now  tenant 

pattiDg  son 

to  election  for  life  under  the  limons  of  an  indre,  &c.,  or,  ''the  will, 

fomiiy***^   dated,  «&c.,  of ,"  to  the  uses,  upon  the  trusts,  and  subjt 

estate.        to  the  powers  and  provons  hrin  decld  and  contd  concerng 


(a)  Where  the  pereonalty  is  given  in  trust  io  convert  and  invest  in  realty 
to  follow  the  uses  of  the  real  estate  devised  in  tail,  the  leaseholds  may  be 
amalgamated  vrith  the  personalty  so  as  to  make  a  strict  entail  of  them  ; 
this  would  also  have  the  advantage  of  bringing  them  within  s.  32  of  the 
Wills  Act  so  as  to  prevent  lapse  in  case  of  a  child  dying  in  the  testator's 
lifetime  leaving  issue  (see  p.  806,  note),  which  would  be  the  case  under  the 
form  in  the  text  unless  it  came  within  s.  33.  For  a  form  of  trust  of  mining 
plant.,  see  p.  654,  and  for  forms  of  trusts  of  chattels  as  heirlooms,  see  pp.  655, 
656,  forms  cvil.  and  cvili.,  which  may  readily  be  adapted  to  a  will.  The 
following  power  to  the  trustees  to  give  articles  settled  as  heirloonos  to  the 
tenant  for  life  is  sometimes  useful : — 

Power  to         "Provd  ALWAYS  and  I  empower  my  trees  in  their  abso- 

rive*heL^  lute  discron  at  any  time  or  times  within  twenty-one  yrs 

looms  to     after  my  death  to  give  any  of  the  sd  articles  and  effects  hby 

^raant  or   g^^^-j^^^  ^^.jj  j^y  trees  may  consider  not  suitable  to  be  kept 

or  enjoyed  as  heirlooms,  to  any  pson  of  full  age  for  the 

time  being  entled  under  this  my  will  to  the  actual  posson 

or  rect  of  the  rents  and  profits  of  the  sd  hereds  hby  devised 

for  his  or  her  absolute  benefit.' 


>i 


(5)  See  above,  p.  658,  note  (h). 
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the  hereds  and  premes  hinbfe  devised  in  strict  settlemt  (c) : 
And  I  DIRECT  that  the  devise  lastly  hinbfe  contd  shall  take 
effect  under  the  doctrine  of  election,  and  shall  thby  bind 
every  son  [child]  of  mine  who  shall,  under  the  limons  of  the 
sd  indre,  oVy  "  will,"  become  tenant  in  tail  male  [or  in  tail], 

in  posson  of  the este,  who  shall  accdly,  at  the  request 

in  writg  and  to  the  satisfon  of  the  sd,  trees,  or  the  [survors 
or]  survor  of  them,  and  within  such  time  as  they  or  he  shall 
appt,  and  at  the  expse  of  my  este,  exte,  complete,  perfect, 
and  do  all  such  assurces,  deeds,  instrumts  and  acts  as  may 
be  necy  for  evidcg  such  election,  and  givg  effect  to  the 

devise  of  the  sd este  hinbfe  contd :  And  I  declare 

that  if  any  son  [child]  of  mine  shall  refuse  or  neglect  to 
comply  with  any  such  request  in  writg  of  the  sd  trees  or 
tree,  or  shall  orwise  fail  to  exte,  complete,  perfect,  or  do 
such  assurces,  deeds,  instrumts  or  acts  as  afsd,  or  any  of 
them,  then  my  will  shall  be  construed,  and  the  rights  of  all 
psons  daimg  hrunder  be  determined  in  all  respts,  as  if  such 
son  [child]  had  died  immedly  before  me,  witht  havg  been 
married :  Provd  always  and  I  declare,  that  any  deed  or 
instrumt  wch  shall  be  exted  by  any  of  my  sd  sons  [chn]  for 
the  ppose  of  complpng  with  the  condon  hinbfe  imposed  by 

me  resptg  the  settlemt  of  the  sd este,  and  wch  shall 

be  considered  and  decld  by  my  trees  by  deed  to  be  sufft  and 
effectual  for  that  ppose,  shall,  as  agst  all  psons  and  for  all 
pposes,  be  so  accepted  and  considered,  notwg  any  want  of 
strict  complice  with  such  condon. 

L.  And  I  DECLARE  it  to  be  my  parlar  wish  and  request,  Claase  as 
but  witht  imposg  any  legal  obligon,  that  the  pson  for  the  d^*(d). 
time  being  entled  to  the  posson  of  my  mansion-house  at 

,  if  of  full  age,  will  make  it  his  or  her  ppal  place  of 

residce. 


(c)  If  the  will  does  not  contain  any  devise  in  strict  settlement,  set  out 
the  uses. 

(rf)  A  compulsory  clause  of  this  nature  is  very  objectionable ;  and  it  is 
Invalidated  by  the  Settled  Land  Act,  1882,  so  fat  as  it  would  interfere  with 
the  powers  of  leasing  and  sale  under  the  Act,  see  p.  668,  note. 
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MISCELLANEOUS   CLAUSES. 

Oondition        i.  I  DECLARE  that  if  any  psoii  shall  [witht  the  consent  in 
oppoae        writg  of  my  exs,  wch  it   shall  be    in   their   uncontrolled 
fh\^^      discron  to  give  or  refuse  (a),]  dispute  the  validity  of,  or 
shall  refuse  to  confirm  this  my  will,  or  any  codl  hto,  if 
required  so  to  do  by  my  exs,  such  pson  shall  forfeit  all 
benefits  hby,  or  by  any  codl  hto  given  to  him  or  her,  and 
the  same  not  being  residuary  or  a  share  of  residue  shall  fall 
into  my  residuary  este,  or  being  residuary  or  a  share  of 
residue  shall  go  to  the  other  psons  or  pson  entled  to  such 
residue  as  if  the  pson  incurrg  such  forfeiture  had  not  been 
included  in  the  residuary  gift. 
Clanae  u,  J  DECLARE  that  in  case  any  question  or  dispute  shall 

legatees  to  arise  as  to  the  constron  of  my  will,  or  any  codl  hto,  my  exs 
opinfon^of   ^^  trees  may  cause  a  pper  case  to  be  laid  before  counsel  for 
coDDBei.      the  determinon  of  the  same,  wch  shall  be  final  and  bindg  on 
all  psons,  and  that  notwg  the  pendency  of  any  action  or 
other  pcdgs  in  wch  such  question  or  dispute  cd  pperly  be 
determined ;  And  I  declare  that  every  pson  claimg  under 
my  will  or  any  codl  hto,  upon  the  request  in  writg  of  my 
exs  or  trees,  shall  exte  and  do,  at  the  expse  of  my  este,  all 
such  instrumts,  acts,  and  things  as  may  be  pper  for  carrying 
such  determinon  into  effect ;  and  in  the  event  of  the  wilful 
neglect  or  refusal  of  any  such  pson  to  do  so  upon  such 
request  as  afsd,  or  if  any  such  pson  shall  institute  or  pro- 
cure any  other  pson  to  institute  any  action  or  other  legal 
pcdgs  for  determing  any  such  question  or  dispute  as  afsd, 
then  I  declare  that  he  or  she  shall  forfeit  all  benefits,  &c., 
as  in  last  farm. 
Trust  for        HI.  Recite  breach  of  trtist  committed  by  trees  of  tester's 
^«*^!™°^^"  'marre  settlemt :   Now   I   hby  declare  that  the  sd  trust 


(a)  The  words  in  this  bracket  should  be  inserted,  otherwise  it  may  be 
difficult  to  resist  the  probate  of  a  forged  codicil. 
(I)  See  2  Jarm.  on  Wills,  p.  58  et  seq. 
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premes  coustitag  or  representg  my  residuary  este  shall  be  of  tertator'B 
held  upon  and  for  such  trusts  and  pposes  as  shall  render  the  getUement 
same  a  good  and  suffit  indemnity  to  the  sd  trees  of  my  sd  ^  ^JJ^|^„ 
marre  settlemt,  and  each  and  every  of  them,  and  all  past  and  of  tnut. 
future  trees  of  the  sd  settlement,  and  their  respive  hrs,  exs 
and  ads,  estes  and  effects,  against  all  actions,  suits,  pcdgs, 
losses,  costs,  chges,  expses,  liabilities,  claims,  and  demands 
whatsr  for  or  on  acct  of  any  of  the  acts  and  dealgs  hinbfe 
referred  to,  or  any  other  acts  or  dealgs  of  the  trees  or  tree 
of  the  sd  settlemt  up  to  the  time  of  my  dece  ;  And  that  the 
same  premes  or  any  pt  thof  may  for  effectuatg  such  indemnity 
be  dealt  with  and  resorted  to  in  such  mner  as  the  sd  psnt  or 
any  past  or  future  trees  or  tree  of  the  sd  settlemt,  or  their 
or  his  hrs,  exs  or  ads,  or  any  of  them,  may  require,  and 
that  such  trust  for  the  ppose  of  indemnity  shall  be  deemed 
the  first  and  paramount  trust  and  disposon  hby  made  of  the 
sd  premes;   And  for  further  effectuatg  such  indemnity  I 
declare  and  direct  that  the  psons  beneficially  intted  in  the 
sd  trust  premes  under  this  my  will,  or  any  of  them,  their  or 
any  of  their  exs,  ads  and  assns,  shall  be  bound  under  the 
doctrine  of  election  to  adopt  and  confirm  all  the  acts  and 
dealgs  of  the  sd  trees  or  tree  of  my  sd  marre  settlemt  in  the 
exercise  of  the  trusts  thof  up  to  the  time  of  my  dece,  and 
especially,  refer  to  recited  breach  of  trust,  and  at  the  request 
in  writg  and  to  the  satisfon  of  my  exs  or  trees,  and  within 
such  time  as  they  shall  appt,  at  the  cost  of  my  residuary 
este,  to  exte  and  do  all  such  instrumts  and  acts  as  may  be 
by  them  reasbly  required  in  that  behalf,  and  for  indemnifying 
and  releasg  all  and  every  the  psnt  and  past  and  future  trees 
and  tree  of  the  sd  settlemt,  and  their  respive  hrs,  exs  and 
ads,  estes  and  effects  in  respt  of  all  such  acts  and  dealgs,  and 
orwise  giving  effect  to  the  indemnity  and  proton  iutd  to  be 
hby  provd  as  afsd ;  And  I  declare  that  if  any  pson  so  bene- 
ficially intted  as  afsd,  or  his  or  her  exs,  ads  or  assns,  shall 
refuse  or  neglect  to  comply  with  the  request  in  writg  of  my 
exs  or  trees  in  that  behalf,  then  my  will  shall  be  construed, 
and  the  rights  of  all  psons  claimg  thrunder  shall  be  deter- 
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mined  in  all  respts  as  if  the  pson  so  beneficially  intted  had 
died  before  me  witht  leavg  issue,  And  subjt  to  and  after 
answg  the  sevl  trusts  and  ppses  afsd  upon  trust,  &c. 

iv.  I  REQUEST  the  sd ,  but  not  so  as  to  impose  any 

legal  obligon  on  him,  or  to  create  any  trust  or  equity  in 
favour  of  any  other  pson,  to,  &c.,  e.g.y  **  to  carry  out  my 
wishes  expd  in  a  letter  addressed  to  the  sd,  legatee,  and  de- 
posited  with  this  my  will,  wch  letter  I  expressly  declare  not 
to  be  testy,  and  that  whether  the  contents  or  eidstce  thof 
shall  or  shall  not  be  communicated  to  the  sd,  legatee,  during 
my  lifetime." 

V.  I  DECLARE  that  my  trees  shall  during  the  term  of  21 
yrs  to  be  calculated  from  my  death  [in  case  my  sd  wife  shall 
so  long  live,]  out  of  the  annual  income  of  the  sd  trust 

premes  yrly,  and  every  yr  raise  the  sum  of  £ [(6)  and 

shall  accumulate  the  same  at  compound  intt  by  investg  the 
same  and  the  resultg  income  thof  in  any  investmts  hby 
authorised  for  the  sd  trust  premes,  with  power  from  time  to 
time  to  vary  such  investmts  at  discron  until  the  terminon  of 
the  sd  period  of  accumulon,  and  shall  then  hold  and  apply 
the  accumulated  fund  as  pt  of  the  capital  of  the  sd  trust 
premes]. 

VI.  I  UBY  DECLARE  that  [the  sd  mansion-house,  or]  any 
principal  residce,  and  any  lands  usually  occupied  thwith, 
wch  may  form  pt  of  the  hereds  hinbfe  devised,  or  for 
the  time  being  held  on  the  trusts  of  this  my  will,  may  be 
sold,  exchanged,  or  leased  under  the  powers  of  the  Settled 
Land  Act,  1882,  [or  any  powers  given  by  this  my  will  by 

(a)  The  Thellasson  Act  (39  &  40  Geo.  3,  c.  98)  authorises  accumalation 
for  twenty-one  years  from  the  death  of  the  testator ;  see  p.  601,  note. 
(Jf)  If  the  sums  are  not  to  be  accumulated  at  compound  interest,  in  lieu 

of  the  part  bracketed,  say,  ''and  shall  hold  and  apply  the  sums 
so  raised  and  the  investmts  thof  as  pt  of  the  capital  of  the 
sd  trust  premes." 

(^)  See  the  Act,  s.  16,  and  p.  566,  note.  This  clause  should  be  inserted 
(if  according  to  the  intention)  whenever  the  powers  of  the  Act  are  relied  on 
in  the  case  of  a  principal  or  only  residence,  although  not  a  mansion  in  the 
popular  sense. 
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referee  to  the  sd  Act,  or  by  way  of  extension  of  the  powers 
thof,]  witht  the  consent  of  my  trees  or  any  order  of  Court, 
[and  that  such  mansion-house  or  residce  may  be  let  on  lease 
or  orwise  with  or  witht  all  or  any  of  the  furniture  and  effects, 
in  or  about  the  same]. 

vn.  I  DECLARE  that  no  pt  of  the  rent  arisg  under  any  As  to 
ming  lease  of  any  hereds  for  the  time  being  subjt  to  the  uses  or  rentsunder 
trusts  of  this  my  will  shall  be  set  aside  as  capital  moy  under  ?®*H®^ 
the  Settled  Land  Act,  1882,  or  orwise,  but  the  whole  thof  (rf). 
shall  go  and  be  reced  and  applied  as  rents  and  profits. 

Yin.  I  HBY  DECLARE  that  any  powers  [of  leasg,  or  acceptg  As  to 
surrenders  of  leases,  or  makg  grants  in  fee  for  the  ppose  of  ^nder  Set- 
bldg  or  improvemts,]  or^  "  all  the  powers,*'  wch  are  conferred  ^cd  i^nd 
by  the  Settled  Land  Act,  1882,  [or  by  this  my  will  by  referee 
to  or  extension  of  the  powers  of  the  sd  Act]  in  relon  to  the 
sd  hereds  andpremes  hby  devised  or  for  the  time  being  subjt 
to  the  uses  or  trusts  of  this  my  will  may  be  exercised  witht 
givg  any  notice  of  the  intention  to  exercise  the  same  to  any 
tree  or  to  the  solor  of  any  tree  of  this  my  will. 

IX.  Provd  alw^ays  that  any  and  every  refce  hinbfe  made  to  Title  of 
the  Settled  Land  Act,  1882,  shall  be  deemed  to  extend  to  ^fi^ 
and  include  any  Act  or  Acts  now  or  from  time  to  time  in  1882. 
force,  extendg,  amendg,  or  re-enactg  the  same  Act,  but  not 

so  as  to  abridge  or  restrict  any  of  the  powers  hby  conferred 
by  referee  thto. 

X.  The  breviate  or  headings  in  the  margin  of  this  my  Marginal 
will  [or  codl]  shall  not  be  taken  as  pt  thof  or  in  any  mner  '^^'J'^^^f 

affect  the  interpreton  or  constron  thof.  part  of  wiU 

(/). 

(d)  See  the  Act,  8. 11,  above,  p.  621,  note. 

(O  See  the  S.  L.  Act,  1882,  s.  45,  the  S.  L.  Act,  1884,  s.  5  ;  and  p.  275, 
note. 

(/)  To  be  inserted  at  end  of  will  or  codicil  when  paragraphed  with 
marginal  headings. 


\ 
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TRUSTEE    CLAUSES. 

Appoint-  I.  I  HBT  appt  my  trees,  or,  "  the  sd,  trees  by  name,'*  to  be 
irustees  trees  of  this  my  will  for  the  pposes  of  the  Settled  Land 
8^**?L  ^^^'  1882,  [if  the  will  gives  powers  by  referee  to  the  Act,  or  by 
Land  Act  tcay  of  extension  of  the  statutory  powers,  add,  and  of  any 
(*•)•  powers  conferred  by  this  my  will  by  referee  to  or  by  way  of 

extension  or  enlargemt  of  the  powers  of  the  sd  Act]. 
SoietiuitM      II.  I  DECLARE  that  a  sole  tree  for  the  time  being  of  this 
to  act  for    ™y  ^U  shall  be  competent  to  act  for  all  the  pposes  of  the 

of'srttSd  ^®^^®^  ^*"<*  ^^^*  ^^®2»  ^^  ^»  °^y  ^^»  includg  the  rect 
Land  Act    of  capital  moy  [and  of  notices]  psuant  to  the  sd  Act. 

^"'*  in.  I  DECLARE  that  the  rect  of  my  trees  for  the  pchase- 

y^ceipt       moys  of  any  ppty  hby  directed  or  authorized  to  be  sold,  or 

cUiiae{6).  for  any  other  moys,   stocks,   funds,  shares,  or  sees,   pd, 

delivered,  or  transferred  to  them  under  this  my  will,  or  any 

codl  hto,  or  in  the  exon  of  the  trusts  or  powers  thof,  shall 

effectually  dischge  the  pson  or  psons  paying,  deliverg,  or 

transferrg  the  same  thirom,  and  from  being  concerned  to  see 

to  the  applicon,  or  being  answerable  for  the  loss  or  mis- 

applicon  thof. 

Power  to         IV.  Provd  ALWAYS  and  I  hby  declare  that  if  and  so  often 

new  tma-    &s  the  sd  trees  hby  constituted,  or  any  of  tJiem,  shall  die  in 

*®*^  my  lifetime,  or  if  they  or  any  of  them,  or  any  tree  or  trees 


(a)  See  p.  567,  note.  The  words  bracketed  in  form  I.  should  be  added 
where  appropriate,  as  the  trustees  would  not.  it  is  conceived,  otherwise 
become  trustees  under  the  Act,  except  for  the  purposes  of  the  powers  given 
by  the  Act  itself. 

(&)  The  receipt  clause,  the  pow^er  to  appoint  new  trustees,  and  the 
trustees'  indemnity  and  reimbursement  clauses  may  be  and  are  now  almost 
universally  omitted,  in  reliance  on  the  statutory  provisions  referred  to  in 
p.  607,  note  (c)  ;  and  the  clauses  supplemental  to  the  statutory  provisions 
as  to  the  appointment  and  indemnity  of  the*  trustees,  forms  Yi.  and  xv., 
ifi/ra,  substituted.  The  full  clauses  in  the  text  (forms  ill.,  IT.,  and  xiv.), 
although  retained,  can  in  future  be  very  rarely  required ;  but  it  may 
occasionally  be  proper  to  insert  the  full  clauses  if  the  testator  owns 
property  situate  abroad,  where  there  may  be  no  enactments  corresponding 
to  those  referred  to. 
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appted  under  this  psnt  power  or  by  a  court  of  competent  y*^^"'^ 
jurisdon,  shall  die  after  my  dece  or  remain  out  of  the  United  gets  of 
Kingdom  for  more  than  twelve  calr  months,  or  desire  to  be  /r?**®*" 
dischged,  or  refuse  or  become  unfit  or  incapable  to  act,  it 
shall  be  lawful  (d)  for  the  survivg  or  continuing  trees  or  tree 
[of  the  class  in  wch  such  vacancy  or  disqualificon  shall 
occur,]  (and  for  this  ppose  every  refusg  or  retirg  tree  shall, 
if  willing  to  act  in  the  exon  of  this  power,  be  considered  a 
continuing  tree,)  or  for  the  actg  exs  or  exor,  or  ads  or  admor, 
of  the  last  survivg  or  continuing  tree  [of  the  same  class]  (e)  to 
appt  a  new  tree  or  new  trees  in  the  place  of  the  tree  or  trees 
so  dying  or  remaining  out  of  the  United  Kingdom,  or  desirg 
to  be  dischged,  or  refusg  or  becomg  unfit  or  incapable  to  act 
as  afsd ;  And  upon  every  such  apptmt  the  number  of  trees 
may  be  increased  or  reduced,  but  not  to  less  than  two  :  And 
upon  every  such  apptmt  the  trust  ppty  (if  any)  [then  vested 
in  the  trees  or  tree  of  the  class  in  wch  such  vacancy  or  dis- 
qualificon shall  occur,  or  in  the  hrs,  exs,  or  ads  of  the  last 
survor  of  such  trees]  shall  as  soon  as  circes  will  admit  be 
vested  in  the  trees  for  the  time  being  [of  the  same  class], 
but  every  new  tree  may,  as  well  before  as  after  the  trust 
ppty  shall  have  been  so  transferred,  exte  all  the  trusts  or 
powers  of  this  my  will  [trusts  or  powers  in  respt  of  wch  he 
shall  be  so  appted  a  tree,]  as  fully  and  effectually  as  if  he 
had  been  hby  constituted  a  tree. 

V.  Provd  always  and  I  hby  declare  that  it  shall  be  lawful  Po^«  *<> 
for  my  trees  to  appt  any  psons,  not  being  less  than  two  in  ^^ 
number,  of  whom  any  one  or  more  of  the  genl  trees  of  this  ^'^^S*®?^' 

my  will  may  be  one  or  more,  to  be  trees  of,  here  describe  the  property 

(A 

(ci)  See  the  last  note.  As  to  appointing  seveial  sets  of  trosteeBi  and  as 
to  the  persons  in  whom  the  power  should  be  vested,  see  p.  660,  note. 

(<f)  Sometimes  the  power  of  appointing  new  trustees  is  given  to  the 
tenant  for  life  ;  if  this  is  intended,  insert  here,  ^'  for  the  sd,  tenant  for 

life,  during  his  life  and  afterwards." 

(e)  For  variations  where  the  power  is  vested  in  or  exercisable  with  the 
consent  of  the  beneficiaries,  see  form  vii. 
(/)  When  power  is  given  to  appoint  special  trostees  of  any  share,  it  will 
K.E. — VOL.  II.  8  H 
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Qaase 
■apple- 
mental  to 
itatatory 
power  of 
appointing 
new  tnui- 
teee,  with 
rariations 

(a). 

The  same. 
Another 
form  (a). 


ppty  as/*  Buch  pt  of  the  sd  trust  premes  as  shall  for  the  time 
being  be  situate  in  New  Zealand,"  or,  "  the  origl  and  acoruing 
share  or  portion  hby  provd  for  any  child  of  mine  in  the  trust 
premes/'  or  as  the  case  may  be,  and  upon  every  such  apptmt 
the  trust  ppty,  or,  "  share  or  portion,"  in  respt  of  wch  such 
trees  shall  be  so  appted  shall,  as  soon  as  circes  will  admit,  be 
transferred  so  as  to  be  vested  in  the  trees  so  appted  upon 
such  trusts  and  subjt  to  such  powers  and  provons  as  are  herein 
decld  and  contd  concerng  the  same  trust  premes,  and  so 
that  all  the  trusts,  powers  and  provons  of  this  my  will  [includg 
the  trusts  and  powers  for  sale  and  conversion  and  postponing 
conversion,  and  leasg  and  managemt  until  sale  and  investmt 
and  varying  investmts,  accdg  to  the  nature  of  the  ppty] 
shall  so  far  as  the  same  may  be  capable  of  applying  be 
applicable  to  such  trees  in  relon  to  such  share  or  portion, 
or  ,  *'  trust  i>pty,"  as  afsd,  and  the  trust  premes  from  time 
to  time  representg  the  same,  in  the  same  mner  as  far  as  may 
be  as  if  such  trees  had  been  the  sole  trees  for  the  time  being 
of  this  my  will. 

VI.  I  DECLARE  that  the  power  of  apptg  new  trees  of  this 
my  will  shall  be  vested  in  my  sd  wife  during  her  life,  and 
after  her  dece  in  the  sd,  tenant  for  life,  during  his  life,  or, 
**  in  the  sd,  tenants  for  life,  during  their  jt  lives,  and  the 
survor  of  them  during  tbe  life  of  such  survor." 

VII.  I  DECLARE  that  the  power  of  apptg  new  trees  of  this 
my  will  shall  be  exercisable  with  the  consent  of  my  sd  wife 
during  her  life,  and  after  her  dece  of  the  sd,  tenant  for  life, 
during  his  life,  or, ''  of  such  of  my  sd  sons  as  shall  for  the  time 
being  be  of  full  age,''  or, ''  of  the  pson  or  psons  of  full  age,  if 
any,  for  the  time  being  entled  to  the  income  of  the  sd  trust 
este;"  And  afterwards,  or,  ''in  case  and  so  long  as  there 


probably  be  desirable  to  insert  also  the  power  to  appropriate  specific  parts 
of  the  property  in  satisfaction  of  any  of  the  shares.    See  p.  738,  form  rv. 

(a)  See  p.  509,  note.  In  the  common  case  where  the  power  is  to  be  in 
the  continuing  trustees  without  any  restriction,  the  statutory  prorisions  are 
sufficient  whether  there  is  onlj  one  set,  or  several ;  as  to  the  propriety  of  so 
vesting  the  power  where  the  Settled  Land  Act  applies,  see  p.  660,  note. 
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shall  be  no  such  pson,"  at  the  discron  of  the  psons  or  pson 
in  whom  such  power  shall  for  the  time  being  be  vested  under 
the  statute  in  that  behalf. 

vin.  Pkovd  always,  and  it  is  my  wish  that  the  number  of  f«>y»»io^ 

for  keeping 

the  trees  of  this  my  will  shall  at  all  times  be  kept  up  to  not  up  number 
less  than  three,  and  that  in  the  event  of  the  number  becomg  ^^  *'"»*««»• 
at  any  time  by  death  or  orwise  reduced  below  that  number 
the  vacancy  or  vacancies  shall  as  soon  as  circes  will  con- 
veniently admit  be  filled  up  so  as  to  restore  that  number, 
but  nevs  any  acts  or  pcdgs  of  the  trees  or  tree  for  the  time 
being  in  the  interval  before  the  filling  up  of  such  vacancy  or 
vacancies  shall  not  be  invalidated  by  reason  of  the  same  not 
havg  been  done. 

IX.  Provd  always,  and  I  declare  that  all  or  any  of  the  Po^«;  *<> 

majority  of 

powers  and  authorities  hrby  given  to  or  vested  in  my  trees  tmsteee  to 
in  relon  to  the  trust  este  may  at  any  time  if  deemed  **^ 
expedient  be  exercised  by  a  majority  of  the  trees  for  the 
time  being  witht  the  concurrce  or  with  merely  the  formal 
concurrce  of  any  one  of  such  trees  who  by  reason  of  illness, 
infimity.  residce  at  a  distce  or  orwise  may  be  unable  or 
unable  witht  inconvenience  to  take  an  active  pt  thiin,  and  the 
last-mentd  tree  may,  if  thought  fit,  in  order  to  facilitate  such 
arrangemt,  by  power  of  attorney  or  orwise  empower  any  of 
the  other  trees  to  use  his  or  her  name  for  exon  or  signature 
of  documts  for  any  of  the  pposes  of  the  trust  witht  being 
responsible  for  loss,  and  all  acts  and  pcdgs  of  the  majority 
of  the  trees  shall  in  such  case  be  as  valid  and  effectual  as 
if  they  had  all  concurred  thrin. 

X.  I  AUTHORISE  my  trees  to  employ  any  agents,  collectors,  Power  to 
clerks,  accountants,  or  managers,  for  the  ppose  of  getting  in  agents, 
rents  or  debts,  or  managing  or  keepg  or  makg  up  the  accts  *^  ^*)" 
of  my  este,  or  orwise  in  relon  to  the  exon  of  the  trusts  of  my 

will,  at  such  remuneron,  either  by  way  of  poundage  or  salary 
or  orwise,  as  they  shall  think  fit. 


(b)  See  also  next  form,  and  note  thereto  ;  and  form  xvi. 

3  H  2 
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Power  to 
appoint 
agents  to 
get  in  or 
manage 
property 
abroad, 
&o.  (a). 


Power  to 
delegate 
trusts  to 
resident 
trustees. 


Dedara- 
Uon  as  to 
moneys 
reoeiyed 


XI.  I  BMPOWEB  all  or  any  of  my  trees,  or  exs,  or  any  sole 
tree  or  exor  for  the  time  being  of  this  my  will  who  may  be 
resident  in  the  United  Kingdom,  to  appoint  any  pson  or 
psons  (whether  a  tree  or  trees,  or  exor  or  exs  of  my  will  or 
not)  to  act  as  their  or  his  agent  or  attorney,  or  agents  or 

attorneys,  or  on  their  or  his  behalf  in  or  elsewhere 

abroad,  for  the  ppose  of  sellg,  convertg,  collectg,  gettg  in, 
and  executg  and  perfectg  assurces  of,  or  managing  or 
cultivatg  any  of  my  ppty,  real  or  psonal,  wch  may  be  abroad, 

or  orwise  administerg  my  este  in or  execatg  the  trusts 

of  my  will  in  relon  to  any  such  ppty,  with  such  proYons  in 
that  behalf  as  may  be  thought  fit,  and  with  power  to  appt 
substitutes,  witht  being  responsible  for  any  loss  thby  arisg ; 
and  I  give  the  like  power  to  my  trees  or  tree  or  exs  or  exor 
who  may  be  resident  abroad  to  appt  any  pson  or  psons  to 
act  for  them  or  him  in  any  pt  of  the  United  Kingdom  or 
elsewhere  witht  being  responsible  for  loss. 

xu.  I  AUTHORiSB  my  trees  from  time  to  time  to  delegate 
to  such  of  the  sd  trees  as  may  for  the  time  being  be  resident 
in  England,  the  exon  of  the  trusts  and  powers  of  this  my 
will,  as  regards  ppty  situate  in  England,  and  to  such  of  the 
sd  trees  as  may  for  the  time  being  be  resident  in  New 
Zealand,  the  exon  of  the  afsd  trusts  and  powers  as  regards 
ppty  situate  in  New  Zealand,  and  from  time  to  time  to  revoke 
such  delegon,  and  for  that  ppose  to  exte  such  powers  of 
attorney  or  other  instrumts  as  may  be  pper  witht  being 
responsible  for  loss :  And  I  declare  that  no  pchaser  or  other 
pson  dealg  with  any  trees  or  tree  to  whom  the  exon  of  any 
of  such  trusts  or  powers  may  have  been  delegated  shall  be 
bound  to  inquire  whether  such  delegon  remains  in  force. 

xni.  And  I  declarb  that  the  net  proceeds  of  sales,  and 
rents,  income,  or  other  moys  realised  from  my  ppty  in  New 
Zealand,  wch  shall  not  be  required  for  paymt  of  debts,  or 


(a)  In  the  case  of  property  abroad,  the  trustees  would  have  this  power 
without  special  authority,  this  being  from  the  necessity  of  the  case  an  ex- 
ception to  the  rule  that  a  trust  cannot  be  delegated  :  see  Stuart  y.  Sortom^ 
14  Moo.  P.  0.  C.  17  ;  3  Dav.  Prec.,  p.  947,  note.    See  also  the  next  form. 
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expses^  or  other  pposes  in  New  Zealand^  shall  from  time  to  ^^J^fj^^ 
time  be  remitted  to  my  trees  in  England^  to  be  applied  by 
them  upon  the  trusts  of  this  my  will. 

XIV.  Provd  always  and  I  hby  declare  that  my  trees  [the  Ghnae  for 
sevl  trees  of  this  my  will]  shall  be  resply  chgeable  only  for  i^a  leim- 
such  moysy  stocks,  funds,  shares,  and  sees  as  they  shall  ^™®|^J^ 
resply  actually  rece,  notwg  their  resply  signg  any  rect  for  the  YariationB 
sake  of  conformity,  and  shall  be  answerable  and  responsible  ^f^ 
only  for  their  own  acts,  rects,  omissions,   neglects,   and  trmitocs 
defaults  resply,  and  not  for  those  of  each  other,  nor  for  any  ciicum- 
banker,  broker,  auctioneer  [attorney],  or  other  pson  with**^^'^^- 
whom,  or  into  whose  hands,  any  trust  moys  or  sees  shall  be 
deposited  or  come,  nor  for  dispensg  wholly  or  partially  with 

the  investigon  or  prodon  of  the  lessor's  title  as  to  leasehds, 
nor  for  orwise  acceptg  less  than  a  marketable  title  on  [the 
pchase,  or  takg  in  exchange,  or  on  partition  or  enfranchisemt, 
or  on]  lendg  moy  on  the  secy  of  any  hereds  (d),  [nor  for  any 
defect  in  title  or  value  of  any  hereds  pchased  or  taken  in 
exchange  or  on  partition  or  enfranchisemt  or  on  mtge,]  nor 
for  the  insuffcy  or  deficiency  of  any  stocks,  funds,  shares,  or 
sees,  nor  for  any  other  loss,  unless  the  same  shall  happen 
through  their  own  wilful  default  resply,  and  also  that  the  sd 
[sevl]  trees  or  tree  for  the  time  being  may  reimburse  them- 
selves or  himself  resply,  or  pay  or  dischge  out  of  the  sd 
trust  premes  all  expses  incurred  in  or  about  the  exon  of  the 
trusts  or  powers  of  this  my  will. 

XV.  I  DECLABE  that  in  addon  to  the  ordinary  indemnity  Claiue  rap- 
given  by  law  to  trees,  my  trees  may  dispense  wholly  or^^,^ 
partially  with  the  investigon  or  prodon  of  the  lessor's  title  *ory  in- 
as  to  leasehds  or  orwise  accept  less  than  a  marketable  title  trusteeB 
on  [the  pchase  or  takg  in  exchange  or  on  partition  or  enfran-  (^)- 

(h)  As  to  the  liability  to  Colonial  and  English  death  duties,  see  ii^fra,  p. 
881,  note  (J). 

(c^  See  p.  507,  note  (<?). 

(rf)  See  p.  510,  note  (by 

(e)  This  is  now  partly  provided  for  by  statute ;  bat  as  the  claase  goes 
beyond  the  statutory  powers,  especially  as  to  the  part  in  brackets,  it  is  in 
general  better  to  insert  it ;  see  p.  610,  note  (^). 
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chisemt  or]  lendg  moy  on  the  secy  of  any  hereds,  and  shall 
not  be  liable  for  any  loss  occasioned  ihby. 
Powtf  to         XVI.  I  HBY  DECLARE  that  my  exs  or  trees  or  tree  for  the 

6X6ClliOIB  , 

Md  tras-    time  being  shall  not  be  boond  in  any  case  to  act  psonally, 

^^       but  shall  be  at  full  liberty  to  employ  a  solor  or  any  other 

a^nta(a).  agent  to   transact   all   or  any  business   of  whatsr  nature 

required  to  be  done  in  the  premes,  includg  the  rect  and 

pa}ant  of  moy,  and  shall  be  entled  to  be  allowed  and  be  pd 

all  chges  and  expses  so  incurred. 

And  to  xvn.  And   I  fubthbb  declare  that  any  exor  or  tree 

boMDess     hrnnder  being  a  solor  or   other   pson    engaged    in    any 

foidoaaU    P^^^*^^^^^^  ^^  business  shall  be  entled  to  chge  and  be  pd  all 

(a).  usual  professional  or  other  chges  for  any  business  done  by 

him  or  his  firm  in  the  premes,  whether  in  the  ordinary 

course  of  his  profession  or  business  or  not,  and  although 

not  of  a  nature  requirg  the  employmt  of  a  solor  or  other 

professional  pson. 

The  ume.       xvni.  I  DECLARE  that  the  sd shall  be  entled  to  rece 

'  all  usual  professional  chges  and  emolumts  notwg  his  actg  as 
one  of  the  exors  and  trees  of  this  my  will. 
Addition  to  XIX.  And  FURTHER  that  he  may  agree  with  the  other 
enabling*  ^^ees  or  tree  for  the  time  being  to  rece  and  be  pd  in  respt  of 
profes-  all  or  any  parlar  pt  of  such  business  in  lieu  of  the  ordinary 
toe  to  be  professional  chges,  a  salary  of  such  amt  and  during  such 
paid  bj  a    period  as  may  be  agrd  upon. 

Power  to  ^^*  ^  AUTHORISE  my  trees  to  determine  what  articles 
tnwtees  pass  under  any  specific  bequest  contd  in  this  my  will,  or 
qnestionB.  ^"7  ^^^^  ^^^f  ^^^  whether  any  moys  are  to  be  considered  as 
capital  or  income,  and  whether  any  expses,  outgoings,  or 
other  paymts  ought  to  be  pd  out  of  capital  or  income,  and 
how  valuons  are  to  be  made,  or  value  determined,  for  the 
ppose  of  any  case  of  [hotchpot,  or  satisfon,  or]  allotment,  or 
appropriation,  or  orwise,  and  to  apportion  blended  trust 
funds,  and  to  determine  all  questions  and  matters  of  doubt 
arisg  in  the  exon  of  the  trusts  of  this  my  will,  or  any  codl 


(a)  See  p.  511,  note  {e). 
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hto :  And  I  declare  that  every  such  determinon,  whether 
made  upon  a  question  actually  raised  or  implied  in  the  acts 
or  pcdgs  of  my  trees,  shall  be  conclusive  and  bindg  on 
all  psons  inttd  under  this  my  will  or  any  codl  hto. 

XXI.  I  DECLARE  that  my  trees  may  exercise  or  concur  in  Power  to 
exercisg  all  powers  and  discrons  hby  or  by  law  given  to  ^^^ 
them,  notwg  that  they  or  any  of  them  may  have  a  direct  or  although 
other  psonal  intt  in  the  mode  or  result  of  exercisg  any  such  interested, 
power  or  discron  [but  any  of  my  trees  shall  nevs  be  at 
liberty  to  abstain  from  actg  except  as  a  merely  formal  party 
in  any  matter  in  wch  he  may  be  so  psonally  intted,  and  to 
allow  his  co-trees  or  co-tree  to  act  alone  in  the  exercise  of 
the  powers  and  discrons  afsd  in  relon  to  such  matter]. 

xxn.  I  DEVISE  to  my  exs,  their  hrs  and  assns,  all  hereds  DcTiae  of 
of  copyhd  or  customary  tenure  wch  may  at  my  dece  be  mortgage 
vested  in  me  as  a  tree  or  mtgee,  and  of  wch  I  may  be  tenant  «*»*««  of 

°     '  •'    .  copyholds 

on  the  Couiii  rolls  of  any  manor  or  manors,  subjt  to  the  (c). 
trusts  or  equities  affectg  the  same  resply. 

xxin.  I  DECLARE  that  all  the  powers,  authorities,  and  dis-  l)eclara^ 
crons  hby  expd  to  be  vested  in  or  given  to  the  trees  of  this  deTolution 
my  will  by  that  or  any  other  description  shall  be  vested  in  <*^  *™^/^* 
and  exercisable  by  the  sd  trees  hby  appted,  and  the  survor 
of  them,  or  other  the  trees  or  tree  for  the  time  being  of  this 
my  will,  and  that  a  sole  tree  for  the  time  being  shall  be 

(e')  It  was  formerly  nsaal  to  insert  a  separate  devise  of  freeholds  and  As  to 
copyholds  vested  in  the  testator  as  a  trustee  or  mortgagee,  to  prevent  tmst  and 
questions  and  difficulties  as  to  the  dcTolution  of  such  estates,  and  for  con-  mortgage 
venience  in  future  dealings  ;  but  such  a  devise  is  now,  as  regards  freeholds,  ^'^^^* 
unnecessary  and  ineffectual,  since  by  s.  30  of  the  Cony.  Act,  1881,  such  an 
estate  devolves  on  the  personal  representatives  "  notwithstanding  any  testa- 
mentary disposition,"  as  a  chattel  real.    This  enactment,  however,  has  been 
repealed  as  to  copyholds  to  which  the  testator  or  intestate  has  been  admitted, 
by  the  CJopyhold  Act,  1887,  50  &  51  Vic.  c.  73,  s.45  (see  Vol.  I.  p.  477,  note)  ; 
and  the  clause  should  therefore  in  general  be  inserted  as  to  copyholds.  There 
may  possibly  in  some  cases  be  a  saving  in  fines  if  the  devise  is  to  one -only  of 
the  executors  ;   see  32  Sol.  J.  690,  the  suggestion  in  which,  however,  as  to 
giving  a  power  of  disclaimer  seems  based  on  a  mistaken  view  as  to  the 
nature  of  a  disclaimer. 

(d)  When  this  clause  is  inserted  the  expression  "  my  trees,"  may  be 
used  throughout  the  will  as  in  the  above  forms.  See  also  forms  i.  and  II., 
as  to  trustees  under  the  Settled  Land  Act ;  and  see  p.  51 2,  note  (^. 
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competent  to  act  for  aU  pposes  [where  there  is  more  than  one 
$et  of  tree$f  add,  **  and  that  unless  the  contrary  is  expd  or 
implied  by  the  context,  any  referee  hrin  contd  to  the  trees 
or  tree  hrof  shall  be  deemed  to  apply  to  the  genl  trees  or 

tree  and  not  to  the  trees  or  tree  of  the  sd  term  of yrs," 

or  a$  the  eate  may  be]. 


Appoint- 
ment of  ex 
eentor  or 
executozs. 

Appoint- 
ment of 
execnton 
and  tnift- 


The  same, 
including 
wife  whUe 
nnmarried. 


The  iame, 
with  Bub- 
Btitution. 


The  tame, 
including 
■on  on 
attaining 
21. 


APPOINTMENT  OF  EXECUTORS,  &c. 

L  I  APPT  my  son  D.  sole  exor,  or,  "my  wife  C.  sole 
extrix  "  of  this  my  will,  or^  "  A.,  of,  &c.,  B.,  of,  &c.,  and  C, 
of,  &c.,  exs  of  this  my  will." 

n.  I  APPT  A.,  of,  &;c.,  B.,  of,  &c.,  and  C,  of,  &c.,  exs  and 
trees  of  this  my  will. 

ui.  I  APPT  my  wife  C.  [so  long  as  she  shall  remain  un- 
married] and  my  son  D.  extrix  and  exor  [and  trees]  of  this 
my  will  [and  I  direct  that  in  the  event  of  my  sd  wife  marrying 
again,  the  tinist  este  shall  be  transferred  so  as  to  be  vested 
in  the  other  trees  or  tree  for  the  time  being]. 

IV.  I  APPT  A.,  B.,  and  C.  exs  [and  trees]  of  this  my  will, 
and  in  case  any  one  of  them  shall  die  in  my  lifetime  or  shall 
renounce  probate  thof,  I  appt  D.  an  exor  in  his  place  [and 
in  case  any  one  of  them  shall  die  in  my  lifetime  or  decline 
to  act  as  tree  (a),  I  appt  the  sd  D.  a  tree  in  his  place,  and  I 
direct  that  the  trust  este  shall  in  such  case  be  transferred 
so  as  to  be  vested  in  the  sd  D.  jtly  with  the  other  trees  or 
tree  for  the  time  being]. 

V.  I  APPT  A.  and  B.,  and  also  my  son  C,  in  case  and 
when  he  shall  attain  the  age  of  twenty-one  yrs,  exs  of  this 
my  will ;  [I  appt  the  sd  A.  and  B.  trees  of  this  my  will,  and 
I  also  appt  the  sd  C.  in  case  and  when  he  shall  attain  the 
age  of  twenty-one  yrs  to  be  an  addonal  tree  thof,  and  I 
direct  that  the  trust  ppty  shall  thrupon  be  transferred  so  as 

(a)  As  to  whether  a  person  can  accept  the  executorship  withoat  the 
trusteeship,  see  Vol.  I.,  p.  659,  note. 
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to  be  vested  in  him  jUy  with  the  other  trees  or  tree  for  the 
time  being]. 

VI.  I  APPT  the  sd  A.  exor  of  this  my  will  as  to  the  sd  Appoint- 
[bond  debt  and]  premes  hinbfe  bequed  to  him,  and  I  direct  legatee 
that  the  probate  duty  and  expse  of  takg  out  the  limd  probate  ■p®®^ 
in  respt  thof  shall  be  borne  by  him,  and  I  appt  G.  and  D.  aa  to  pn^ 
genl  exs  of  this  my  wiU.  $S^aS 

vn.  I  AUTHORISE  my  acting  exs  or  exor  for  the  time  being  to  him  (a). 
to  pay  any  of  my  debts  or  any  claims  upon  my  este  upon  ^o^^*® 
any  evidce  wch  they  or  he  shall  think  sufFt,  and  to  accept  to  compro- 
any  composon  or  any  secy,  real  or  psonal,  for  any  debt  due  IJ?^'  *^ 
to  me  or  my  este,  and  to  allow  any  time  for  the  paymt  of 
such  debt  as  they  or  he  shall  think  fit,  and  also  to  compro- 
mise, compound,  or   submit  to   arbitron   all  debts,  accts, 
claims,  or  things  whatsr  belonging  or  relatg  to  my  este,  and 
for  any  of  the  pposes  afsd,  to  enter  into,  give,  exte,  and  do 
such  agreemts,  instrumts  of  composon,  reles,  and  things  as 
they  or  he  shall  think  expedient,  witht  being  responsible  for 
loss. 

vni.  Provd  always  that  inasmuch  as  the  sd  A.  may  be  P«>^ion 

where  one 

indebted  to  me  or  to  my  este  at  my  death  for  moys  lent  by  of  execn- 
me  to  him  or  orwise  I  declare  that  the  exs  and  trees  for  the  ^^ 
time  being  of  this  my  will  (other  than  the  sd  A.)  shall  be  may  be 
deemed  to  be  exs  and  trees  in  respt  of  any  moys  owing  by  ^  ^stator. 
the  sd  A.  to  me  or  my  este  as  afsd  and  the  intt  thof,  and 
shall  be  alone  entled  to  recover  and  rece  such  moys  and 
intt  and  to  give  a  good  dischge  for  the  same,  but  the  same 
when  reced  shall  be  held  and  dealt  with  as  pt  of  my  genl 
este. 


(a)  If  the  tefitator's  bnsiness  is  beqneatbed  to  trustees  who  are  appointed 
special  execators,  the   following   power  shonld  be  added : — **  And    I 

AUTHORISE  the  sd,  trees,  to  pay  any  debts  or  claims  in  respt 

of  the  sd  business,  &C.,"  continue  as  in  next  form,  saying,  where 

necessary,  '^  in  respt  of  the  sd  business." 

(b")  This  may  generally  be  omitted  (except  in  such  a  case  as  is  mentioned 
in  the  last  note),  haying  regard  to  the  large  powers  given  to  execntors  and 
trustees  by  the  Conv.  Act,  1881,  s.  37. 
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Appoini-        IX,  I  APPT  the  trees  or  tree  for  the  time  being  of  this  my 

gnazdiaiM   ivill  (subjt  to  the  requiremts  or  restrons  now  or  for  the  time 

(^^  being  in  force  havg  referee  to  the  guardianship  of  infants)  to 

be  the  guardian  or  goardians  of  my  infimt  chn  during  their 

respive  minorities. 

X.  I  APPT  the  trees  or  tree  for  the  time  being  of  this  my 
will  to  be  the  guardians  or  guardian  of  mj  infant  chn  after 
the  death  of  my  said  wife  in  de&ult  of  her  hayg  appted  any 
such  guardian  or  guardians,  or  (in  the  event  of  her  havg 
made  any  such  apptmt)  then  after  the  death  or  refusal  to 
act  of  the  pson  or  all  the  psons  so  appted  by  her. 


The 

Another 

foim. 


Testimo- 
niam  of 
wilL 


Theaame 
of  oodidL 


TESTIMONIUM   AND   ATTESTATION. 

I.  In  witness  whof  I,  the  sd ,  have  to  this  my  will, 

[to  each  sheet  of  this  my  will]  [contd  in  this  and  the  pre- 
cedg sheets  of  paper]  (b)  [exted  in  duplicate,  or,  "  tri- 
plicate "]  set  my  hand  this of . 


n.  In  wriNEss  whof  I,  the  sd 
sheet  of  this  codl,]  [contd  in  — 
my  hand  this day  of . 


— ,  have  hrunto  [to  each 
sheets  of  paper]  (b)  set 


GnwdiMi-  00  Under  the  Gnaidianship  of  Infants  Act,  1886  (49  &  50  Yic.  c  27),  the 
ship  of  mother  will,  if  sarriving  the  father,  be  guardian  of  their  infant  children, 
^'^^^'  alone,  or  jointly  with  the  guardian  or  guardians  (if  any)  appointed  by  the 
Act,  1886.  £j^^jjgy  jg  2).  The  mother  may  by  deed  or  will  appoint  a  guardian  or 
guardians  of  her  infant  children  (if  unmarried)  after  the  death  of  both 
parents  ;  and  where  guardians  are  appointed  by  both  parents  they  shall  act 
jointly  (s.  8,  sub-s.  1).  The  mother  may  by  deed  or  will  provisionally 
nominate  a  guardian  or  guardians  of  her  infant  children,  to  act  jointly  with 
the  father  ;  and  such  appointment  may  after  her  death  be  confirmed  by  the 
Court  on  evidence  that  the  father  is  for  any  reason  unfit  to  be  sole  guardian 
of  his  children  (s.  3,  sub-s.  2).  The  Act  does  not  aifect  the  right  of  the 
father  to  decide  what  religious  education  his  children  shall  receive,  or  the 
duty  of  the  guardians  after  his  death  to  bring  up  his  children  in  his  religions 
faith  CRe  Seanlan^  40  Ch.  D.  200).  That  the  father  may  delegate  the  power 
of  appointing  guardians  after  his  death  to  another  person,  see  Me  PamsU, 
2  P.  ft  D.  879. 

(fr)  The  testator  should  sign  each  sheet,  though  this  is  not  essential ;  the 
attesting  witnesses  usually  sign  the  last  sheet  only. 
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in.  Signed  by  the  sd  testor  as  [a  codl  to]  his  last  will  in  Attertatioii 
the  presce  of  us,  psnt  at  the  same  time,  who,  in  his  presce  eodidl  (o). 
and  at  his  request  and  in  the  presce  of  each  other,  have 
hrunto  subscribed  our  names  as  witnesses. 

iv.  Signed  by  the  sd  testor  in  the  jt  presce  of  us  who  in  The  same, 
his  presce  and  that  of  each  other  have  hrunto  subscribed  ^'™ 

our  names  as  witnesses. 

Y.  Signed  by  the  sd  testor  on  the  day  of  and  shortly  after  Attestation 
his  marre  with as  his  last  will  in  the  presce  of  us,  &c.,  JV[^  ^^ 

as  Cbbove.  day  of  tea- 

VI.  Signed  by  the  sd  testor  as  his  last  will,  the  same  ri^ig^  (<q.  * 
havg  been  first  read  over  to  him  in  our  presce,  with  his  Attestatioii 
mark  (e),  in  the  presce  of  us,  <fec.,  as  above.  tiSw^ia*" 

VII.  Signed  by,  amanuensis,  with  the  name  of  the  sd  blind  or 
testor  as  his  last  will  in  his  presce  and  by  his  diron  (/)  in  / 

Attestation 

the  presce  of  us,  &c.,  as  above.  when 

vm.  Signed,  &c.,  as  above,  the  interlineon  between  the  ^^^^ 

'  '  »  ^  person 

and lines  of  the page,  and  the  alteron  in  the  signs  for 

i  lit  a  101* 

line  of  the page,  and  the  erasure  on  the line 

of  the page  havg  been  previously  made  [or,  the  words  when  there 

" **  havg  previously  been  erased,  or,  substituted  for  the  ^J^^^ 

words  " "  in  the line,  or,  interlined  between  the  or  exasuea 

and lines  of  the page].  ^^^' 


(p)  As  to  attestation,  sec  the  Wills  Act,  ss.  9  and  10.  A  power  to  a 
solicitor  trustee  to  make  professional  charges  is  such  a  benefit  as  will  be  for- 
feited by  his  being  an  attesting  witness,  lie  Barber,  SI  Ch.  D.  666 ;  Me 
Pooley,  40  Ch.  D.  1. 

(<Q  The  object  of  this  special  attestation  of  course  is  to  record  t  he  foot 
that  the  wiU  was  not  made  hffore  the  marriage,  so  as  to  be  thereby  revoked. 

(e)  The  testator's  hand  may  be  guided  in  making  his  mark  or  signature. 

(/)  The  amanuensis  may  be  one  of  the  attesting  witnesses,  and  must  sign 
the  testator's  name. 

(^)  If  the  alterations  are  not  noticed  in  the  attestation  clause,  the  testator 
and  the  attesting  witnesses  should  place  their  initials  opposite  or  against 
each  alteration,  which  is  sufBcient  to  make  them  valid  ;  Re  Bletoitt,  6  P.  D. 
116. 
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OUTLINE  Will  $hetcing  the  General  Abbanoement 

of  the  clauses. 

Commencemt,  p.  685 ;  Canfirmon  of  marre  settlemt,  p.  686 ; 
Specific  bequests  of  furniture  and  psonal  effects^  dc^  pp.  689 
et  seq, ;  Other  specific  legacies^  p.  686 ;  Bequests  of  leasehds, 
p.  694 ;  Bequest  of  business,  p  697  ;  Specific  devises,  p.  724 ; 
Managemt  and  maintce,  dc,  clauses  as  to  specifically  devised 
real  and  leasehd  pperty,  pp.  788  et  seq. ;  Oenl  legacies,  p. 
705 ;  Bequests  of  annies,  p.  717 ;  Minority  clauses  a*  to  lega- 
cies to  infants,  pp.  782  et  seq. ;  Gifts  of  residue,  p.  782 ; 
[Trusts  for  conversion,  with  power  to  postpone  conversion,  and 
subsidiary  clauses,  pp.  7S5  et  seq. ;  Trusts  for  paymt  of  debts 
and  legacies,  dec,  p.  789 ;  And  investmt,  pp.  748  et  seq. ;] 
Beneficial  trusts  of  residue,  pp.  745—781 ;  Maintce,  accu- 
mulon,  and  advancemt  clauses,  pp.  782  et  seq. ;  {Powers  of 
sale  and  conversion  of  real  and  psonal  este  where  there  is  no 
previous  trust  for  conversion,  and  provons  for  investmt  of 
proceeds  and  subsidiary  clauses,  p.  787 ;]  [Declaron  of  trust 
of  income  until  conversion,  and  provon  as  to  income  of  wastg 
pperty,  pp.  741  et  seq. ;]  Powers  of  managing  and  leasing 
real  and  leasehd  estes,  pp.  798  et  seq. ;  Power  to  mtge,  p. 
740 ;  Power  to  partition,  p.  796 ;  Power  to  pchase  land,  p. 
798 ;  Power  to  allot  specific  ppty  in  satisfon  of  legacies  or 
shares  of  residue,  p.  788 ;  Power  to  wind  up  or  carry  on  busi- 
ness,  pp.  698  et  seq. ;  Varums  powers,  pp.  788  et  seq.,  798 
et  seq. ;  Declaron  that  intts  given  to  females  shall  be  for  septe  use 
uitht  anticipon,  p.  779 ;  Miscellaneous  provons,  pp.  828  etseq. ; 
Clauses  as  to  Settled  Land  Act,  pp.  796, 821  and  880 ;  Power 
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to  trees  to  settle  questions^  p.  838 ;  Provons  as  to  apptmt  of   ^'*°'  ^' 

new  treeSy  and  indemnity  of  trees,  if  required,  pp.  832  et  seq. ; 

Power  to  trees  to  employ  agents  and  for  professional  trees  to 

chge  for  business  done,  p.  838 ;  Declaron  as  to  devolon  of 

trees*  powers,  p.  839 ;    Apptmt  of  exs  and  trees,  p.  840 ; 

Apptmt  of  trees  under  Settled  Land  Act,  p.  832 ;  Sole  tree 

authorised  to  act  for  pposes  of  Settled  Land  Act,  p.  832  ; 

Special  powers  to  exs,  p.  841 ;   Devise  of  trust  and  mtge 

estes  of  copyhd,  p.  839 ;    Apptmt  of  guardians,  p.  842 ; 

Testim^onium,  p.  842. 

Testor's 

Signature. 
Atteston,  p.  843. 


II. 

WILL  making  Wife  Universal  Devisee  and  Legatee,     vjmo.  n. 

and  sole  Executrix. 

Commencemt,  p.  685.   I  devise  and  bequeath  all  the  este  General  de- 
and  effects  whatsr  and  wheresr,  both  real  and  psonal,  to  ^Jl^ 
wch  I  may  be  entled,  or  wch  I  may  have  power  to  dispose 
of  at  my  dece,  unto  and  to  the  use  of  my  wife  B.  [her  hrs, 
exs,  ads,  and  assns,]  absolutely,  and  I  appt  her  sole  extrix  Appoint- 
of  this  my  will.     In  witness  whof  I  have  hrunto  set  my  executrix, 
hand  this day  of . 


III. 

WILL  giving  residuary  Bbal  and  Personal  Estate  pmo.  ni. 
absolutely.  Subject  to  Legacies  and  Annuities 
Charged  or  Not  on  Realty  in  aid  of  personalty. 

Commencemt,  p.   685 ;  Specific  legacies,  pp.  686  et  seq. ; 
Oenl  legacies,  pp.  705  et  seq.,  seef.  716,  form  xlv.  ;  Bequests 
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piaora.  ofanniea,  pp.  717  et  seq.,  gee  p.  723,/orww  xvm.  and  xix.  ; 
Bequeit  of  residuary  psonalty  and  realty,  p.  788,  form  m., 
addg  after  the  hequeet  of  the  psonalty  the  words,  "  subjt  to  and 
after  paymt  of  my  funl  and  testy  expses,"  &c.,  as  in  p.  782, 
form  I.,  and  insertg  after  the  gift  of  the  real  este  the  words, 
•*  chged  in  aid,  &c.,*'  as  in  form  ir.,  if  the  real  este  is  to  he 
chged ;  Apptmt  of  exors,  p.  840 ;  Devise  of  trust,  dc,  estes  oj 
copyhd,  p.  889  ;  Power  to  exs  and  trees  to  employ  agents,  dtc, 
p.  888.    In  witn£6s,  &c. 


IV. 

PRBO.  IV.  WILL  disposing  of  Real  and  Personal  estate  in  trust 

""  for  CoNYERsiON  (o)   and  payment   of  Income   to 

Wife  for  Life  or  Widowhood,  with  remainder  in 
Trust /or  Children,  vnth  Variations.  Ultimate 
trust  for  testator's  Brothers  and  Sisters,  or 
Nephews  and  Nieces  (6). 

Commeneemt,  p.  686,/orT7ii. ;  [^Confirmon  ofmarre  settUmt, 
p.  686  J  Bequest  to  wife  of  furniture  and  movables  and  wines 

Ad      tftffe       ^'^^  Whenever  the  residuary  real  and  personal  estate  or  any  share  thereof 
of  tmstfor  ^  P°^  ^°^^  settlement  (otherwise  than  by  way  of  entail),  and  also  in  general 
sale  of         where  any  of  the  beneficiaries  may  be  infants,  the  machinery  of  a  tnut  for 
residue.       sale  and  conversion  (qualified  by  a  power  to  postpone  it),  should  be  used  as 
in  this  precedent  instead  of  a  mere  power  of  sale  ;  as  a  trust  for  sale  is 
simpler  in  its  frame  and  more  certain  as  to  its  duration  than  a  power  ;  and 
it  greatly  simplifies  the  subsequent  trusts  by  making   the   whole  fund 
personalty,  whereas  in  the  converse  case  the  draughtsman  is  hampered  at 
every  step  by  having  to  adapt  all  the  forms  to  a  mixed  fund  of  real  and  per- 
sonal estate.    Moreover  the  convenience  of  a  trust  for  conversion  is  greatly 
increased   by  the  Settled   Land   Act,    1884,   as   the   necessity   for  the 
consent  of  the  statutory  tenant  for  life  to  sales  and   leases  and  other 
dealings  by  the  trustees  (which  would  be  necessary  in  the  case  of  a  mere 
power)  is  in  that  case  dispensed  with  by  s.  6  of  that  Act  unless  an  order  has 
been  obtained  under  s.  7 ;  and  this  is  extremely  important  in  the  case  of  the 


(ft)  Bee  the  notes  to  the  clauses,  above. 
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and  consumable  stores,  p.  689 ;    Other  specific  legacies,  p.   ^"^' '^' 
686 ;  Immediate  pecuniary  legacy  to  wife,  p,  706,  form  vn. ; 
Gent  legacies,  p.  705;    Devise  and  bequest  of  realty  and 
residuary  psonalty  to  trees,  p,  734,  form  vin. ;  [or  Gift  of 
residuary  realty  and  leaselids  to  trees,  p.  784,  form  vi. ;  Oift 
of  residuary  psonalty  to    trees,  p.  783,  form  v.,  omittg  ai 
the  end  of  each  form  the  words,  "  that  is  to  say  upon  trust ;  " 
And  I  DECLARE  that  my  trees  shall,  &c.] ;  Trust  for  convert 
sum,  with  power  to  postpone  conversion,  p.  735,  form  i. ; 
Trusts  of  proceeds  of  conversion  to  pay  debts,  dc,  p.  739, 
form  vm. ;  with  marshaUg  clause,  p.  739,  form  el  ;  and  for 
investmt,  p.  743,  form  xvi. ;  Trusts  for  paymt  of  income  to 
wife  for  life  or  widowhood,  p.  14&,form  i.  {chgedwithmmntce 
of  chn,  p.  750,  form  x.]  ;  And  aitbr  the  death  [or  marre] 
of  my  sd  wife,  shall  stand  possed  of  the  sd  trust  premes  and 
the  income  thof,  [trust  for  chn  as  widoio  sluM  appt,  p.  751, 
form  I.,  or  p.  762,  form  in.]  ;  [Provo  tvhere  wife's  intt  is  deter- 
minable on  marre,  p.  751,  note  (g)"} ;  Trust  for  chn  at  21,  dc, 
p.  75S,form  rv.  or  v. ;  [for  the  form  where  daurs  m^arrying  witht 
consent  are  absolutely  excluded,  see  form  vi. ;  where  chn  dying 
in  testator's  lifetime  leavg  issue  are  to  be  included,  see  p.  757, 
form  xn. ;  where  the  issue  of  chn  dying  in  testor's  lifetime  are  to 
be  substituted  for  the  parents,  see  p.  759,  form  xvn.,  or  p.  761, 
form  XX. ;  where  the  chn  take  unequally,  see  p.  762,  form  xxin. 
or  xxrv. ;  where  shares  are  given  to  any  of  the  chn  by  name, 
insert,  if  appropriate,  the  accruer  clause,  p.  775,  form  x.] ; 
[If  the  widow  has  a  power  of  apptmt,  hotchpot  clause,  p.  763, 
form  XXV. ;]  [Clause  directg  sums  taken  under  marre  settlemt.to 
be  taken  into  acct,  p.  764,  form  xxvn. ;  Advces  made  to  chn  by 
testor  in  his   lifetime  to  be  brought  into  acct,  p.  765,  form 
XXIX.];  [Maintce  and  accumulon  clauses,  unless  omitted  in 
reliance  on  the  statute,  p.  782,  forms  i.  a/nd  n,] ;  [where  the  chn 


statutory  tenant  for  life  of  the  property  or  any  share  thereof  being  a  lunatic 
not  so  found,  since  his  consent  to  the  exercise  of  the  powers  could  not  be 
given  (see  p.  565),  so  that  if  a  mere  power  of  sale  were  inserted,  a  dead- 
lock would  ensue  ;  from  which  there  would  be  no  escape  except  by  an  appll* 
cation  to  the  Court  under  the  Settled  Estates  Act,  1877. 
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pftia  IT.  are  to  be  maintained  otU  of  the  income  as  a  eomm,onfund,  see 
p.  788, /arm  ni. ;  and  where  out  qfcapitaly  p.  787,  form  x.] ; 
Advcemt  clause,  p.  786,  form  vn. ;  Ultimate  trust  in  default 
ofchn  comm^ncg  as  at  p.  777,  form  vi.,  or  if  m>ore  appropriate, 
as  inform  iv.  or  v.,  for  brothers  and  sisters  oftestor,  {or  his 
nephews  and  nieces,  ''being  chn  of  my  own  brothers  and 
sisters,'*]  living  at  his  death,  or  at  time  of  failure  of  prior 
trusts,  and  chn  of  those  dead,  p.  776,  form  i.  or  ii. :  Diron  as 
to  income  wniil  conversion,  p.  741,  form  xn. ;  Power  to  manage 
real  and  leasehd  estes  until  sale,  p.  798,  form  i.  or  n. ; 
Clauses  (a)  givg  trees  powers  of  leasg,  dkc,  by  referee  to  the 
Settled  Land  Act,  p.  796 ;  Provon  as  to  {mansion-house  or 
residce  vnth  referee  to  the  Act,  p.  880,  and  as  to  mining  rents, 
p.  831,  and]  notices,  p.  881 ;  Power  to  allot  specific  ppty  in 
satisfon  of  shares  of  residue,  p.  788,  form  iv. ;  Power  to 
trees  to  settle  questions,  p.  838 ;  Clauses  supplemtal  to  the 
statutory  provons  as  to  apptmt  and  indemnity  of  trees,  pp. 
832,  and  837 ;  Apptmt  of  exs  and  trees,  p.  840 ;  Declaron  as 

A   *n  (^)  ^^  yfUls  containing  a  trost  for  conversion  there  is  in  general  no  abso- 

1  lute  necessity  for  the  insertion  of  any  clanses  with  reference  to  the  Settled 

referring  Land  Act,  unless  it  be  the  clause  giving  the  trustees  powers  of  leasing,  &c., 
to  Settled  by  reference  to  the  Act ;  and  where  the  testator  has  not,  and  is  not  likely  to 
Land  Act.  acquire  any  real  or  leasehold  property  of  any  importance,  or  it  is  wished  to 
maJEC  a  short  will,  the  clauses  may  be  omitted  altogether.  But  in  a  case  in 
which  the  testator  has  any  considerable  amount  of  real  or  leasehold  property, 
and  there  is  a  likelihood  of  the  tenant  for  life  assuming  the  management  of 
the  estate,  and  ayailing  himself  of  the  Act  by  obtaining  an  order  under  s.  7 
of  the  Amendment  Act  of  1884,  and  it  is  desired  to  facilitate  the  granting  of 
leases,  &c.,  the  tenant  for  life  should  be  enabled  to  exercise  the  statutory 
powers  wiUiout  any  restriction  by  inserting  the  clause,  dispensing  with  the 
necessity  for  giving  the  statutory  notices  under  s.  46  (though  this  is  of  less 
consequence  than  before  the  Act  of  1884,  by  s.  6  whereof  notices  may  be 
general,  or  may  be  waived  by  the  trustees),  or  for  obtaining  the  consent  of 
the  trustees  to  a  lease  of  a  house  of  residence,  under  s.  15,  if  applicable.  And 
for  a  property  containing  minerals  of  any  kind  (including  quarries  or  brick- 
fields) the  mining  rent  clause  should  be  inserted  if  according  to  the  inten* 
tion  ;  and  the  authority  to  a  sole  trustee  to  act  should,  if  so  intended,  be 
inserted. 

As  to  giving  leasing  and  other  powers  to  the  trustees,  see  p.  795,  note.  If 
any  such  powers  are  given  to  them  by  reference  to  the  Act,  as  in  form  v., 
p.  796,  they  should  be  declared  to  be  trustees  within  the  meaning  of  the  Act 
for  the  purpose  of  such  powers,  see  p.  832,  form  i.,  and  note  thereto. 
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to  devolon  of  trees*  powers ^  p.  889 ;  [^Apptmt  of  trees  for  pposes  'm^^. 
of  Settled  Land  Act,  p.  882]  ;  sole  tree  atUhorised  to  exercise 
powers  of  the  Act,  p.  882,/ar?7i  n. ;  Devise  of  trust  and  mtge 
estes  of  copyhdy  p.  889 ;  Power  to  exs  and  trees  to  employ 
argents,  and  to  make  professional  chges,  p.  888 ;  Apptmt  of 
guardians,  p.  842.     In  witness,  &c. 


WILL   disposing  of  Personal   Estate   in  trust  for   »bio.  t. 
Conversion  and  payment  of  Income  to  the  Widow 
for  Life,  with  remainder  to  the  Children.    Varia- 
tions/or  Real  and  Leasehold  Estate.    A  very 
Short  Form. 

THIS  is  the  last  and  only  wiU  of  me,  A.,  of,  &c. ;  I  give  Commence- 
to  my  wife,  B.,  all  articles  and  effects  of  psonal  domestic  or  ™^** 

househd  use  or  omamt  and  an  immediate  legacy  of  £ ;  fumiture. 

I  GIVE  the  residue  of  my  [real  and  psonal]  este  to  my  sd  Gift  of 
wife  and  C,  of,  &c.,  (hinafter  called  my  trees)  In  trust  to  "•*^"*- 
sell,  convert,  and  get  in  the  same,  with  power  to  postpone  oonyenioii. 
such  sale  and  conversion  indefinitely  witht  being  responsible 
for  loss.  And  out  of  the  proceeds  thof  to  pay  my  funl  and  Tnwt  to 
testy  expses  and  debts,  And  to  invest  the  residue  in  any  and  invest, 
investmts  authorised  by  law  in  the  case  of  trust  funds,  with 
power  to  vary  such  investmts  at  discron.  And  to  pay  the  Pfty  income 
income  of  the  sd  trust  este,  as  well  before  as  after  the  sale,  ^^^  ^ 
conversion,  and  investmt  thof,  to  my  wife  during  her  life, 
And  after  her  death  to  stand  possed  thof  in  trust  for  my  T™b  for 
chn  or  remoter  issue  in  such  shares  as  my  sd  wife  shall  by 
deed  or  will  appoint,  And  in  default  of  and  subjt  to  any  such  Ab  wife 
apptmt  in  trust  for  aD  or  any  my  chn  or  child  who  being  J^j^^ 
msde  attain  the  age  of  21  yrs,  or  being  female  attain  that  age  in  default 
or  marry,  if  more  than  one  equally ;  Hotchpot  clause,  p.  768 ;  °^  appoint- 
Advcemt  clause,  p.  786 ;  llf  the  testor  is  ended  to  real  or  children. 

K.E. — VOL.  II.  3  I 
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^*  Uauhdpptf  add,  teoBg  power,  p,  7942;  I  APtT  my  Bdwik^iA 
the  sd  G.  my  exs.  Detme  ofmtge  and  tru$t  €SU$  ofcopyhd, 
p.  8S9 ;  Powers  to  ex$  and  trees  to  emplog  agents,  dc,  p.  838. 
In  wmissB,  &c. 


it  of 


VI. 

mo,  Ti.  WILL,  containing  bequest  of  Stock  legacy  to  a  S5ISTEB 

and  her  Issue,  and  disposing  of  Real  and  Personal 
Property  in  trust  for  Conyersion.  Trusts  for 
Widow  for  Lifb,  remainder  for  Testator's  Chil- 
dren. Variations  for  a  Will  of  a  Sbiall  Trader. 
A  very  Short  Form. 

Commcemt,  p.  665,  form  ii. ;  Bequest  of  furniture,  d-c,  to 
Beqii«tt  wife,  p.  689,  form  xvin. ;  Bequest  of  stock  legacy  to  trees, 
legiilqr^  to  a  P*  ^06,  form  VI.,  Upon  trust  to  pay  the  divds  thof  to  my 

Birter  and    gister during  her  life  for  her  septe  use,  witht  power  of 

anticipon,  and  after  her  dece  as  to  the  capital  of  the  sd  sum 
of  stock  In  trust  for  her  chn  or  such  of  them  as  shall  be 
living  at  my  death,  if  more  than  one,  in  equal  shares  (a) ; 
But  if  she  shall  not  have  any  child  then  living,  then  the 
same  sum  of  stock  shall  sink  into,  and  become  pt  of  my 
residuary  psonal  este ;  Genl  legacies,  p.  705 ;  Qenl  devise 
and  bequest  in  trust  for  conversion,  paymt  of  debts,  dc,  with 
Income,  marshallg  clause,  and  investmt  as  in  last  precedent;  And 
upon  trust  to  pay  the  income  of  my  sd  residuary  este,  and 
the  investmts  thof  to  my  wife  during  her  life,  and  after  her 
Capital,  death  to  hold  the  same  trust  premes  [^Power  of  apptmt  to 
wife  in  favour  of  testor's  chn,  p.  752,  form  in.] ;    ^Trusts 


(a)  This  trust  is  sufficient  where  the  familj  is  grown  up ;  for  other  forms, 
sec  pp.  753  et  seq. 
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f&r  chn,  -p.  769,  form  iv.]  Ifor  varions  in  the  trusts  for  the  pmo-vi. 
chn,  see  the  referees  in  Prec.  iv ;]  [^Hotchpot  clause,  p.  763, 
form  XXV.] ;     Advcemt  clause,    p.   786,   form  vn. ;    {For 
trader,  add  short  form  of  power  to  carry  on  business,  p.  701] ; 
I  DECLARE  that  the  net  annual  produce  arisg  from  the  l>eclaration 
unconverted  pt  of  my  este,  whether  real  or  psonal,  and^^g'^^ 
whether  of  a  permanent  or  a  leasehd  or  wastg  character  converaion. 
[includg  the  net  profits  derived  from  the  carrying  on  of  the 
sd  business],  shall  be  applied  in  the  same  mner-  as  if  the 
same  were  income  arisg  from  the  proceeds  of  the  conversion 
of  my  este ;  Power  to  manage  real  and  leasehd  ppty  until 
sale,  p.   794,  form  n. ;    \Leasg  power,  p.  794 ;   Add  any 
clauses  required  with  referee  to  the  Settled  Land  Act,  see 
Free,  IV.,  and  note  thtol ;  Clauses  supplemtdl  to  the  statutory 
provons  as  to  apptmt  and  indemnity  of  trees  if  required, 
pp.  882  and  887  ;   Apptmt  of  exs,  p.  840 ;   Devise  of  trusty 
dtc,  estes  of  copyhd,  p.  889 ;  Power  to  exs  and  trees  to  employ 
agents,   ike,  p.   888;   Apptmt  of  guardians,  p.  842.     In 

WTTNESS,  &c. 


vn. 

WILL,  giving  an  Annuity  to  the  Testator's  Wipe,  and  prm.  vu. 
containing  specific  and  residuary  Bequests  to  his 
two  Ghildben,  One  of  whom  is  a  Minor,  tvith  a 
Gift  Over  on  his  Death  under  21  to  the  other. 
Power  to  Continue  a  Loan.    A  Short  Form. 

Commcemt,  p.  686;  Oift  to   Wife  A.  of  furniture,  dec, 
p.  689 ;  and  immediate  legacy,  p.  706 ;  Specific  legacies  to  B. 
and  C,  the  chn,  p.  686  ;  Oift  ofanny  toA.,^.  718,  form  v. ; 
And  I  AX7TH0RISE  my  exs  to  pchase  an  anny  from  Govemmt  Power  to 
or  some  public  co  in  the  name  of  my  wife,  to  satisfy  the  J^^Jffj) 

{h)  See  p.  723,  note. 

3  1  2 
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ruo.  Tu.  anny  hinbfe  given  to  her;    Power  to  exs  to  continue  loan, 
p.  801 ;    Q]ft  of  reiidue  to  B.  and  C.  equally,   p.    783, 
form  UL :   Bur  if  the  sd  C.  shall  surviye  me,  and  after- 
Gift  orer    wards  die  under  the  age  of  21  yrs^  and  witht  issue,  then  I 
m^und^^'  DEVISE  AND  BEQUEATH  the  moietj  of  my  real  and  residuary 
2i»  psonal  este  hinbfe  given  to  him  to  the  sd  B.,  his  hrs,  exs,  ads, 

and  on       and  assns  absolutely ;  And  if  either  of  them  the  sd  B.  and 
•itberaon    C.  shall  die  in  my  lifetime  witht  leavg  issue  survivg  me,  I 
n?^^'*'  devise  and  bequeath  all  the  real  and  psonal  este  hinbfe 
given  to  him,  to  the  other  of  them,  if  he  shall  survive  me, 
or  shall  die  in  my  lifetime  leavg  issue  survivg  me,  his  hrs, 
liiTettinent  exs,  ads,  and  assns  absolutely ;  And  I  declare  that  if  I 
niinor.       eiiHll  die  before  the  sd  C.  shall  attain  the  age  of  21  yrs,  the 
sd  B.,  or  other  the  tree  or  trees  of  this  my  will,  shall  invest 
the  psonal  este  hinbfe  bequed  to  the  sd  C.  in  or  upon,  &c., 
investmts,  pp.  446 — 450,  forms  rv. — vni.,  with  power  to  vary 
such  investmts  at  discron ;  And  I  declare  that  during  the 
minority  of  the  sd  G.  the  sd  tree  or  trees  shall  take  and 
retain  posson,  or  rece  the  rents  and  profits  of  the  real  and 
leasehd  hereds  hby  devised  to  the  sd  C,  and  shall  manage 
the  same  with  the  same  powers  in  that  behalf  as  if  such 
tree  or  trees  were  absolutely  entled  thto  :  And  shall,  after 
paying  all  outgoings  and  expses,  apply  at  discron  the  whole 
or  any  pt  of  the  sd  net  rents  and  profits,  and  also  the 
income  of  the  sd  investmts  of  the  psonal  este  hinbfe  beqoed 
to  V^iTTi  (subjt  to  the  paymt  of  the  sd  anny,  or  a  proportionate 
pt  thof),  for  the  maintce  and  educon  of  the  sd  C,  with 
power  to  pay  the  same  to  his  guardian  or  guardians  for  that 
ppose,  witht  seeing  to  the  appUcon  thof ;  And  the  surplus 
of  the  sd  rents,  profits,  and  income  shall  be  invested  in  mner 
afsd,  and  shall  accrue  and  be  added  to  the  psonal  este  hinbfe 
bequed  to  the  sd  C,  but  so  that  such  surplus,  or  the 
investmts  thof,  may  be  applied  for  the  benefit  of  the  sd  C. 
in  any  subsequent  yr  (a) ;  I  authorize  the  sd  tree  or  trees 


Minority 


Mainte* 
nnnoe. 


Aocomu' 
lation. 


AdTanoo- 
mont. 


(a)  The  minoritj  claase  in  the  Cony.  Act,  1881,  t.  42,  would  appljto  this 
ca<9e  (see  p.  788,  note),  and  might  be  relied  on  as  to  the  real  or  leasehold 
property,  form  zvii.,  p.  790,  being  in  that  case  inserted,  mMtatU  mutandU  ; 


j 
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to  raise  by  mtge  or  sale  any  sum  or  sums,  not  exceedg  in  pbso.  tit. 

the  whole  the  sum  of  £ ,  out  of  the  real  and  psonal  ppty 

hby  given  to  the  sd  C,  (but  preferentially  and  as  far  as  the 
same  will  extend  out  of  the  psonal  este  (6)),  and  to  pay  or 
apply  the  same  for  his  advancemt  or  benefit  during  minority, 
as  the  sd  tree  or  trees  shall  think  fit :  And  I  declabe  that  G^qm 
it  shall  be  lawful  for  the  sd  tree  or  trees  during  the  minority  powers  of 
of  the  sd  C.  to  exercise  over  his  share  of  all  or  any  of  my  Settled 

•^  ^  Land  Act. 

real  and  leasehd  hereds  all  such  powers  as  are  by  the  Settled 
Land  Act,  1882,  conferred  upon  tenants  for  life ;  Apptmt  of 
B.  as  tree  for  the  pposes  of  the  Settled  Land  Act,  p.  882 ;  Add 
any  of  the  other  clauses  ivith  referee  to  the  Act  wch  may  he 
required  as  in  Prec.  iv. ;  Devise  of  trusty  dtc,  estes  of 
copyhd,  p.  889 ;  Power  to  employ  agents,  dc,  p.  888 ;  Apptnit 
of  guardians,  p.  842,  and  see  note  thto.    In  witness,  &c. 


vni. 

WILL  disposing  of  Heal  and  Personal  property  WriH-  i»Ma  Tin. 
OUT  trust  for  Conversion  (c),  Incobos  to  Wife  for 
Life  or  Widowhood.    Various  Trusts  for  Chil- 
dren or  Issue. 

Commcemt,  p.  686 ;  {jOonfirmon  ofmarre  setUemt,  p.  686]  ; 
Bequest  to  tvife  of  furniture  and  mxrvables  and  wines  and  con* 
sumable  stores,  p.  689 ;  Other  specific  legacies,  p.  686 ;  Im- 
mediate pecuniary  legacy  to  wife,  p.  706,  form  vn. ;  Oenl 
legacies,  p.  706 ;  Gift  of  realty  and  residuary  psonalty  to 

but  the  maintenance  clause  in  b.  43  woald  not  apply  as  the  interest  of  the 
infant  in  this  case  is  a  vested  one  subject  to  a  gift  over  (see  p.  466,  note),  so 
that  the  insertion  of  an  express  clause  is  neoessaiy  as  to  the  personalty,  and 
as  s.  42  of  the  Act  would  require  some  modification  as  to  the  realty  and 
leaseholds,  it  seems  better  to  make  express  provision  as  to  both. 

(h)  See  p.  739,  note. 

(f )  But  as  to  the  objections  to  a  will  in  this  form,  see  p.  846,  note 
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PBio.  Tui.  trees,  subjt  to  debts  and  legacies,  dbc,  p.  784,  form  vm.  (but  so 
that  my  legacies  shall  be  borne  and  pd  primarily  by  and  out 

Tnuta.       of  my  psonal  este  and  my  debts  primarily  by  and  out  of  my 
real  este  as  far  as  the  same  resply  will  extend  (a)  ),  Upon 
TRUST  that  the  sd  trees,  or  the  survors  or  survor  of  them,  or 
other  the  trees  or  tree  for  the  time  being  of  this  my  will 
(hinafter  called  my  trees)  shall  pay,  &c.,  Income  to  wife  for 
Ufe  or  widowhood,  p.  746,  form  i.,  insertg  in  this  and  the 
svbsequent  clauses  the  vaHons  given  in  the  notes  for  a  mixed 
fund  of  real  and  psonal  este  [chged  with  maintce  of  chn, 
p.  750,  form  x.] ;  And  after  the  death  [or  marre]  of  my 
sd  wife  shall  stand  possed  of  the  sd  trust  premes,  and  of  the 
net  rents,  profits,  and  income  thof,  [^Trust  for  chn  as  widow 
shall  appt,  p.  751,  form  i.,  or  in.];  [Proro  where  wife's  life 
intt  is  restricted  to  widowhood,  p.  751,  note  (gf);]  Trust  for 
chn  at  21,  dc,  p.  75S,  form  iv.,  or  v.,  [^for  the  form  where  daurs 
marrying  witht  consent  are  absolutely  excluded,  see  form  vi. ; 
where  chn  dying  in  testor's  lifetime  leavg  issue  are  to  be 
included,  see  p.  767,  form  xn. ;  tchere  the  issue  of  chn  dying 
in  testofs  lifetime  are  to  be  substituted  for  the  parents,  see 
p.  159,  form  xvn.,  or  p.  761,  form  xx. ;  where  the  chn  take 
unequally,  see  p.  762,  formxKjn.,  or  xxrv. ;  where  shares  are 
given  to  any  of  the  chn  by  name,  insert,  \f  appropriate,  the 
accruer  clause,  p.  779,  form  x.] ;  {^Hotchpot,  p.  768,  form 
xxv.] ;  {^Clause  directg  sums  tnken  under  marre  setUemt  or 
advces  made  by  testor  in  his  lifetime  to  be  brought  into  acct, 
p.  764,  forms  xxvn.  and  xxix.] ;  Provd  always  and  I  hby 
declare  that  for  the  ppose  of  givg  effect  to  the  sevl  provons 
hinbfe  contd,  continue  addon  to  hotchpot  and  advancemt 
clauses,  p.  766,  form  xxvin. ;  [^Special  maintce  and  a^icumulon 
clause,  p.   788,  form  xir.]  {b) ;   Special  advancemt  clause. 


(a)  See  p.  739,  note. 

{h)  The  real  and  personal  estate  being  in  this  precedent  Tested  in  the 
trustees  in  trast  for  the  infants,  ss.  42  and  43  of  the  Cony.  Act,  1881,  would 
both  apply  (see  p.  465,  note,  p.  782,  note),  and  the  objection  as  to  the  clash- 
ing of  those  sections  adverted  to  in  p.  466,  note,  is  a  reason  for  excluding 
them  and  inserting  an  express  provision  for  maintenance  and  accumnlation. 
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p.  791,  form  xvm. ;  Ultimate  trust  in  default  of  chn,  com-  ?»Jw^n. 
mmcg  08  at  p.  777,  form  iv.,  v.,  or  yi. ;  Special  declaron 
as  to  income  of  ppty  of  a  wastg  nature,  p.  741, /orm  xra. ; 
Power  to  manage  real  and  leasehd  estes,  p.  798,  form  i.  or  ii., 
mih  the  vaHons ;  Clause  givg  to  trees  powers  of  leasg  and 
sale,  dc.y  by  referee  to  the  Settled  Land  Act,  p.  796  ;  Apptmt 
of  trees  under  Act,  p.  832  (c) ;  Add  any  of  the  other  clauses 
required  with  referee  to  the  Act  as  in  Free.  IV. ;  Power  to 
allot  specific  ppty  in  satisfon  of  shares  of  residue,  p.  788, 
form  IV. ;  Power  to  trees  to  seUle  questions,  p.  888 ;  Clauses 
eupplemtal  to  statutory  powers  of  apptg  and  indemnity  to  trees, 
pp.  882, 887 ;  {Declarm  as  to  devohn  of  trees' powers,  p.  889 ;] 
Apptmt  of  exs,  p.  840 ;  Devise  of  trust,  dc,  estes  of  copyhd, 
p.  889 ;  Power  to  employ  agents,  dc,  p.  888 ;  Apptmt  of 
guardians,  p.  842.    In  witness,  &c. 


IX. 

WILL  of  a  Widow  in  f avow  of  an  Only  Son  who  is  a  frbo.  ix. 
Minor,  with  a  Gift  Over  in  case  of  his  Death 
Under  Age.    Short  Form. 

Commencemt,  p.  685 ;  Beciuest  of  jewellery  and  wearg 
apparel,  p.  688 ;  Genl  legacies,  p.  705 ;  Genl  devise  and 
bequest  to  trees,  p.  784 ;  Trust  for  conversion  and  paymt  of 
debts,  dc,  pp.  785, 789  ;  With  m^irsJiaUg  clause,  p.  789 ;  Truxt 
for  investnvt,  p.  748 :  And  upon  trust,  during  the  minority  Trusts. 
of  my  son  A.,  To  apply  the  whole  or  any  pt,  at  the  discron  ^^ 
of  my  trees,  of  the  annual  produce  and  income  of  the  sd 
trust  premes  for  or  towards  the  maintce,  educon,  or  benefit 
of  my  sd  son,  or  to  pay  the  same  for  that  ppose  to  his 
guardian  or  guardians  witht  seeing  to  the  applicon  thof, 

(c)  As  there  is  no  trust  for  sale  in  this  case,  the  clause  appointing  trustees 
for  the  purpose  of  the  Act  is  required  unless  an  express  power  of  sale  is  given 
to  them. 
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PUM.  IT. 

Aocnma- 
lation. 


AdimDM- 
ment. 


For  son 
at  21. 


On  his 
death 
ander  age. 


And  to  accumulate  the  surplus  (if  any)  of  the  same  annual 
produce  and  income  at  compound  intt,  by  investg  the  same 
and  the  resultg  income  thof  during  my  sd  son's  minority  in 
any  investmts  in  wch  trust  funds  may  be  authorised  by  law 
to  be  invested,  in  augmenton,  and  so  as  to  follow  the  desti- 
non  of  the  capital  of  my  sd  residuary  psonal  este,  but  with 
power  to  apply  the  accumulons  of  any  precedg  yr  or  yrs  for 
the  maintce,  educon,  or  benefit  of  my  sd  son  in  any  succeedg 
yr  or  yrs  (a) ;  And  with  poweb  also  to  my  trees  in  their 
discron  to  apply  any  pt  of  the  capital  of  the  sd  trust  premes 
for  the  advancemt  of  my  sd  son  during  his  minority  in  such 
mner  as  they  may  think  fit ;  And  I  declare  that  in  case 
and  when  my  sd  son  shall  attain  the  age  of  21  yrs,  my  trees 
shall  hold  the  sd  trust  premes,  or  so  much  thof  as  shall  not 
have  been  applied  or  disposed  of  under  the  precedg  trusts^ 
in  trust  for  my  sd  son  absolutely ;  But  if  my  sd  son  shall 
die,  whether  in  my  lifetime  or  after  my  dece,  under  the  age 
of  21  yrs,  or  shall  die  in  my  lifetime  after  attaing  that  age, 
but  witht  leavg  issue  survivg  me  {h),  then  my  trees  shall 
hold  the  sd  trust  premes  Upon  trust  from  and  after  the 
death  of  the  survor  of  myself  and  my  sd  son,  to  pay  the 
annual  produce  and  income  of  the  sd  trust  premes  to  my 

sister during  her  Ufe,  for  her  septe  use,  witht  power  of 

anticipon,  and  after  her  death  Upon  trust  to  pay  throut 
, .    .    the  sum  of  £ to  each  of  my  sisters and ,  and 

Legacies  to  ,  .  *'  ' 

Bisten.       to  hold  the  ultimate  residue  of  the  sd  trust  premes  In  trust 

Ultimate     

trusts. 

(a)  A  simple  gift  to  the  trasteee  "  in  trust  for  my  son  A.  in  case  and 
when  he  shall  attain  the  age  of  twenty-one  years,*"  so  as  to  be  eontingetU 
on  that  eyent,  woald  imply  the  maintenance  and  accnmolation  clanaes  in  the 
ConT.  Act,  1861,  s.  48,  and  would  suffice,  the  power  of  advancement  being 

added ;  and  the  gift  over  would  in  that  case  be  of  '^  the    sd    trust 

premes,  or  so  much  thof  as  shall  not  have  been  applied  or 
disposed  of  under  the  trusts  or  powers  of  this  my  will  or  by 

law  vested  in  my  trees.*'  But  it  should  be  noted  that  if  a  vetted 
interest  were  given  to  the  infant,  subject  to  the  gift  over,  the  statutory 
power  would  not  apply,  see  p.  466,  note. 

(5)  If  the  son  were  to  leave  issue  the  gift  would  take  effect  under  the 
58id  section  of  the  Wills  Act, 


Sister  for 
life. 


After  her 
death. 


As  to 
omission 
of  main- 
tenanoe 
clause. 


'  PRECEDENTS.  857 

«iDjjrf4£  for ;  Powers  of  managemt,  p.  798  ;  Clauses  givg  powers  rwtc  ». 

^ij'mi.  ofleasg  and  sale,  dc,  by  referee  to  Settled  Land  Act,  1882, 

^sim'ii  p.  796,  and  apptg  trees  for  ppose  of  Act,  p.  882 ;  add  any 

ffciote  other  cUmses  required  with  referee  to  Act;  Appimt  of  exs, 

utoih:  p.  840  ;  Devise  of  trust,  dc,  estes  of  copyhd,  p.  889;  Power 

psmlm,:  to  employ  agents,  p.  888;  Apptmt  of  guardians,  p.  842  (c). 

pwiijt:  In  witness,  &c. 

r 


c*- 


,1 


•  

\SBk:  X. 

/   ;  WILL  bequeathing  Leaseholds  in  trust  for  a  Sister    pmo.  x. 

^^  of  the  testator  and  her  Issue,  and  giving  Cham-     

,    .  TABLE  and  Other  Legacies,  including  a  Pecu- 

,  .  NiARY  Legacy  in  trust  for  another  Sister,  and  her 

.  Issue,  and  disposing  of  residuary  Beal  and  Per- 

^    ■  SONAL  esl4ite  in  trust  for  Conversion,  the  Income 

J  /  to  be  paid  to  the  Testator's  Brother  for  Life, 

ujith   Trusts  in  remainder  for    the    Brother's 

^*  Children. 

?ff  Commencemt,  p.  685  ;  Specific  legacies,  p.  686  ;  Bequest  Bequest  of 

&  of  Uasehd  house  and  land  to  trees  upon  trust  to  pay  outgoings,  ^^^^%r 

p.  694,  form  n..  And  upon  further  trust,  during  the  life  aBwterand 
of  my  sister  B.,  to  pay  the  surplus  or  net  rents  and  profits  ^^  "*"** 
of  the  same  premes  to  my  sd  sister,  or  permit  or  empower 
her  to  rece  the  same  for  her  septe  use  witht  power  of  anti- 
cipon,  And  from  and  after  her  dece  my  trees  shall  stand 
possed  of  the  sd  leasehd  premes,  for  chn  or  child  of  sister, 
"  their,  his,  or  her  exs,  ads,  and  assns,"  at  21,  dc,  p.  753, 
form  IV. ;  And  in  case  my  sd  sister  shall  have  no  child  who  And  in 
shall  attain  a  vested  intt  under  the  trusts  hinbfe  contd,  then  ^ue'for^ 
in  trust  for  such  pson  or  psons  for  such  pposes  and  in  such  ^®f  *P" 


(e)  As  to  the  appointment  of  guardians  by  the  mother,  see  the  Guardian-  due. 
•hip  of  Infants  Act,  1886,  antef  p.  842,  note. 


pointees, 
or  to  fall 
into  reel- 
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pRio.  X.    mner  in  all  respts  as  my  sd  sister  shall  by  deed  or  will  appt, 

-     and  in  default  of  and  Lbjt  to  any  suc/apptn^t.  the  Z. 

premM  shall  sink  into  and  become  pt  of  my  residuary  este 

[or,  if  it  is  desired  absolutely  to  exclude  a  husbd^form  vn., 

Mainte-      p.  778,  may  be  vsed] ;  Pbovd  always  and  I  direct,  that  if 

2j^^       at  the  dece  of  my  sd  sister  any  child  of  hers  shall  be  under 

the  age  of  21  yrs,  and  in  the  case  of  a  female  unmarried,  my 

trees  shall  take  and  retain  posson,  &c.,  continue  as  at  p.  789, 

form  XV.  or  xvi. ;  [^Advcemt  clause,  p.  786,  form  vil  (a)]; 

Other  specific  devises,  p.  724 ;  Charitable  legacies,  p.  712 ; 

Genl  legacies,  p.  705 ;  Bequest  ofrtwy  legacy  to  trees,  p.  706, 

Bequest  of  form  y. :    Upon    trust  that  my  trees   shall   invest,  &c., 

trSt^fOT     Trust  to  invest  and  vary  investmts,  p.  74S,form  xvi.,  to  pay 

another      income  to  testor*s  sister  C.  for  life,  vntht  anticipon,  p.  746, 

heriwue.   form  H. ;  [2/*  life  intt  in  remr  is  given  to  CJ's  husbd  D., 

insert  form  m.,  for  life  intt  determinable  on  bktcy,  dec,  see 

form  IV.  or  v.] ;  And  after  the  death  of  the  sd  C.  [or,  of 

the  survor  of  them  the  sd  G.  and  D.],  my  trees  shall  stand 

possed  of  the  sd  sum  of  £ ,  and  the  investmts  repre- 

sentg  the  same,  In  trust,  &c.,  for  C.^s  chn  {as  C,  or  C. 
and  D.,  or  survor  may  appt,  p.  762, /orm  n.  or  m.,  in  default 
of  apptmt  for  chn"]  equally  at  21,  dtc,  form  iv. ;  [^Hotchpot 
clause,  p.  768,  /orm  xxv.] ;  \Maintce  and  accumuUm  clauses, 
p.  782,  forms  i.  and  n.,  unless  omitted  in  reliance  on  the  statute^ ; 
Advcemt  clause,  p.  786 ;  Ultimate  trust  of  "  the  sd  legacy  of 

£ ,  and  the  investmts  representg  the  same,"  p.  777, 

form  IV.,  for  C.'s  apptees,  and  in  default  of  apptmt  to  fall 
into  residue,  as  above  {or,  if  it  is  desired  absolutely  to  exclude 
a  husbd,  form  vii.,  p.  778,  may  be  used^ ;  Annies  to  servants, 
dec,  p.  717 ;  Gift  of  residuary  realty  and  psonalty  to  trees, 
p.  784,  form  vin. ;  Upon  trust  for  conversion,  p.  786,  form  i . ; 
Trusts  of  proceeds  for  paymt  of  debts,  dc,  p.  739,  form  vin.; 
with  marshallg  clause,  p.  789;    and  for  investmt,  p.  748, 


(a)  The  powers  of  leafling  and  sale,  &a,  are  omitted  in  relianoe  on  the 
Settled  Land  Act.  For  a  form  giving  such  powers  by  reference  to  the  Act, 
see  p.  796. 
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form  XVI. ;  TrusU  for  paymt  of  income^  "  subjt  to  the  annies  '*«'•  ^ 
hinbfe  bequed,"  to  A.  the  brother  for  life,  p.  7 ^6,  form  i. : 
And  after  the  death  of  the  sd  A.,  shall  stand  possed  of 
the  sd  trust  premes,  and  the  income  thof  (subjt  as  afsd), 
Trust  for  A.*  a  chn  or  issue,  as  he  shaU  appt,  p.  15%  form  n, 
or  m. ;  Trust  in  default  of  apptmt  for  A.'s  chn  at  21,  <f c, 
p.  763,  form  iv.,  [where  the  trust  includes  chn  of  A.,  dying 
in  testor's  lifetime,  leavg  issu£,  see  p.  768,  form  xm. ;  where 
the  trust  is  for  the  chn  of  A.  who  survive  him  and  the  issue  of 
those  dying  in  his  lifetime,  see  p.  760,  form  xix.,  and  p.  761, 
form  XXI.;  where  the  eldest  son  takg  the  este  is  excluded,  see 
p.  761,  form  xxn. ;  where  the  chn  take  unequally,  see  p.  762, 
form  xxm.  or  xxiv.] ;  Hotchpot,  p.  763,  form  xxv. ;  [Maintce 
and  a>ccumvlon  clauses,  p.  782] ;  Advcemt  clause,  p.  786 ; 
Ultimate  trust  in  default  of  A,^s  chn,  commencg  as  at  p.  777, 
farms  iv.,  v.,  or  vi. ;  Diron  as  to  income  untU  conversion, 
p.  741,  form  xn. ;  The  rest  of  this  Prec.  will  be  the  same 
as  Prec.  IV.,  includg  such  of  the  clauses  relatg  to  the 
Settled  Lamd  Act  as  may  be  required  with  referee  to  the 
specifically  devised  Uasehds  or  the  residuary  este,  bui  with  the 
omission  of  the  apptmt  of  guardians.    In  witness,  &c. 


XL 

WILL  disposing  of  Beal  and  Personal  property,  p&ia  zi. 
including  Copyholds,  in  trust  for  Conversion. 
The  Wife  takes  a  Life  Interest  in  the  Whole, 
DETERiaNABLE  OS  to  ouc  MoiETY  on  her  Marrtinq 
again,  with  Eemainder  to  Children  at  twenty-one^ 
dc.  Settlement  of  Daughter's  Shares.  The 
Trusts  of  the  Shares  being  declared  Together. 

Commsncemt,  p.  686;    Specific    legacies,  p.  686;    Oenl 
legacies,  p.  706 ;  Devise  of  copyhds  to  such  uses  as  B.,  C,  and 
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naa.  a.  D.  tret;  BhaU  appt,  and  Mubjt  thto  all  realty  to  trees,  p.  734, 

^.^j^      form  vn. ;  Bequett  ofpaonahy  to  treea,  p.  788,  form  v. ;  Ain>  I 

DECLARE  that  ray  trees  shall  hold  the  sd  real  and  psonal  este 

and  premes  hinbfe  deTiBed  and  beqned  to  them  upon  tmst, 

Ac,  Tnut  for  eontertion,  p.  736,  form  i. ;  Trattt  of  proceed* 

of  eonreraion  to  pay  debt*,  de.,  p.  7S9,  form  Tm.,  with  mar- 

Ibmb*.      ih4^ing  elaute,  p.  789,  form  nt. ;  Tnut  for  invettmt,  p.  743, 

form  XVL ;  And  shall  pay  tlte  income  of  one  moiely  of  the  sd 

tmstpremeB  represent^  mj  sd  reeidoary  este  to  my  wife  doring 

her  widowhood,  and  the  income  of  the  other  moiety  of  the  sd 

trust  premes  to  my  wife  during  her  life,  and  so  that  dui^ 

any  future  coverture  the  tame  thall  be  for  her  tepte  use  wUht 

CtfiUL     power  of  anticipon  :  Am>  shall  stand  poesed  of  each  laet- 

mentd  moiety  of  the  sd  trust  premes  from  and  after  the 

death  of  my  sd  wife,  aud  of  the  sd  firat-mentd  moie^  thof 

from  and  after  her  death  or  marre  vcb  shall  first  happen, 

Satds-        Trust  for  ckn  at  21,  cfc,  p.  763,  form  iv, :   Provd  alwaxs, 

^^^■,  AND  I  DBCLABE  that  the  shaTC  in  the  sd  tmst  premes 

■hwM.       hinbfe  expd  to  be  given  to  any  daor  of  mine  shall  not  vest 

absolutely  in  such  daur  bat  shall  be  retained  by  my  trees 

upon  trust  that  my  trees  shall,  &c.  (a).  First  life  intt  to  dawr 

witht  anticipon,  p.  767,  form  tv. ;  Power  of  apptmt  among 

davr's  chn  or  issue,  p.  768,  form  vm, ;    Trust  for  daur's 

ekn  in  default  of  apptmt,  p.  768,  form  nt. ;  Hotchpot  clause, 

urm  X. ;  Power   to  daur  to  appt  a  life  intt  to  her 

770,  form  xiv. ;    Ultimate  trust  of  daur's  share  for 

apptees,  p.  769,  form  xi. ;    In  default  of  apptmt  to 

otk^  shares,  p.  769,  form  xn. ;  Provo  that  share  of 

ng  in  testor's  lifetime  shall  be  held  upon  the  same 

if  she  had  survived  kim,  p.  77%  form  xvn. ;   Provo 

',  of  son  dying  in  testor's  lifetime  shall  be  in  trust  for 

\t  21,  dec,  and  in  default  shall  accrue  to  other  shares, 

\frm  xvm.  \_Maintce  and  aceumulon  clauses,  p.  782, 

litted  in  reliance  on  the  statute};   Advcemt  clause. 
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p.  786,  form  vu. ;  Diron  as  to  income  until  conversion,  p.  741,  nwa^u 
form  xn. ;  Power  to  manage  real  and  leasehd  este  untU  sale, 
p.  798,  form  i.  or  n. ;  Clause  giving  powers  of  leasg,  dc,  by 
referee  to  the  Settled  Land  Act,  p.  796,  and  any  other  clauses 
relatg  to  the  Act  wch  may  be  required,  as  in  Prec.  IV. ;  Power 
to  allot  specific  ppy  in  satisfon  of  shares  of  residue,  p.  788, 
form  IV. ;  Provo  as  to  consent  to  investmts,  p.  744 ;  Power  to 
trees  to  settle  questions,  p.  744  [Poirer  to  appt  special  trees  of 
dauiri  shares,  p.  888] ;  Clauses  as  to  apptmt  and  indemnity 
of  trees,  pp.  882,  and  887  {^Declaron  as  to  devolon  of  trees* 
powers,  p.  889] ;  Apptmt  of  exs,  p.  840 ;  Devise  of  trust, 
dkc,  estes  of  copyhold,  p.  889;  Power  to  employ  agents, 
dtc.,  p.  888  [Apptmt  of  guardians,  p.  842].    In  witness,  ifcc. 


XII. 

WILL  of  Beal  and  Personal  property  in  trust  for  prm.  xn. 
Conversion.  The  Beneficial  Trusts  being  for 
testator's  Brothers  and  Sisters  Nominatim,  and 
the  Shares  being  Settled  on  the  donees  and 
their  issue,  dc.  The  Trusts  of  two  shares  are 
Identical,  and  of  aU  the  other  shares  are  Dif- 
ferent, the  Trusts  being  partly  declared  by 
Beference.     Accruer  clause. 

Commencemt,  p.  685  ;  Specific  legacies,  p.  686 ;  Oenl  lega- 
cies, p.  705 ;  Oift  of  residuary  realty  and  psonalty,  p.  784, 
form  vm. ;  on  the  usual  trusts  for  conversion,  p.  786 ;  Trust 
of  proceeds  for  paymt  of  debts,  dc,  p.  789,  f(yrm  vm., 
unth  marsIuiUg  clause,  p.  789 ;  And  shall  stand  possed 
of  the  residue  of  the  sd  moys  in  trust  for  my  brothers  and 
sisters,  naming  them,  in  equal  shares ;  Provd  always  and  I  Tnsu  of 
declare  that  the  share  in  the  sd  residuary  moys  hinbfe  expd  ^^^i^^l 
to  be  given  to  the  sd  K.,  shall  not  vest  absolutely  in  him  *^»« 
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PRM.  xn.  but  shall  be  retained  by  my  trees  upon  trust,  that  my  trees 
shall  with  the  consent  of  the  sd  K.,  if  living  and  of  full  age 
or  orwise  at  their  diseron,  invest  such  share  in  the  names 
or  under  the  legal  control  of  my  trees  in  or  upon.  Sec,  in- 
reitmtB  cmd  power  to  vary,  p.  446, /orm  iv.,  v.,  vi.,  vn.,  or 
vui. ;  And  shall  pay  the  income  of  the  sd  share  and  the  in- 
vestmts  representg  the  same  to  the  sd  K.  during  his  life ; 
And  after  the  death  of  the  sd  K.  shall  stand  possed  of 
the  sd  share  and  of  the  investmts  thof,  Trust  for  chn  or 
issue  of  K.y  as  he  shall  appt,  p.  752,  form  n.  or  nr., 
in  default  for  his  chn  at  21,  d-c,  p.  768 ;  form  iv. ;  Hotch- 

b '  S***'b'  ^*»  P*  "^^^^  /otv/i  XXV. :  And  I  dbclare  that  the  share  in 

referenoe.    the  sd  residuary  moys  hinbfe  expd  to  be  given  to  the  sd 

L.,  shall  not  vest  absolutely  in  him  but  shall  be  retained  by 

my  trees,  who  shall  hold  the  same  share  and  the  investmts 

and  income  thof  upon  the  like  trusts  and  subjt  to  the  like 

powers  and  provons  in  favour  of  my  sd  brother  L.  and  his 

chn  and  more  remote  issue,  and  orwise,  as  are  hinbfe  decld 

and  contd  concemg  the  share  hinbfe  given  to  the  sd  E.,  and 

the  investmts  and  income  thof,  in  favour  of  the  sd  K.  and 

his  chn  and  more  remote  issue,  in  the  same  mner  in  all 

respts  as  if  such  trusts,  powers,  and  provons  were  hrin 

repeated  with  the  substiton  of  the  name  of  the  sd  L.  for 

the  name  of  the  sd  K. ;  Similar  trust  of  the  share  of  anor 

Of  another  brother  Jf  .,  Save  and  except  that  in  case  the  sd  M.  shall  at 

WithTaria-  ^^7  time  alienate  or  chge,  &c.,  continue  provo  determining 

*»oiia.         ny^  ififf^  Qfi  hkptcy,  dtc,  and  provon  for  appUcon  of  income^ 

p.  750,  form  ix. ;    And  save  and  except  further,  and  I 

declare  that  after  the  determinon  or  failure  of  the  life  intt 

of  the  sd  M.,  and  subjt  to  the  discronary  trust  or  power 

lastly  hinbfe  contd,  my  trees  shall  pay  the  income  of  his 

share  and  the  investmts  thof  to  X.  his  psnt  wife,  if  survivg 

^^^J*    during  her  life,  witht  power  of  anticipon  during  cover- 

siiter.        ture ;    Declaron  that  trees  shall  retain   the  share   of  N., 

a  sister  upon  trust  for  investmt  as   aiove,  saying,  *'  in  or 

upon   any  of  the   stocks,  funds,   shares,  and  sees  hinbfe 

authorised  as  investmts  in  the  case  of  the  share  of  the  sd 
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K.,  and  may  with  such  consent  or  at  such  discron  as  afsd  pmoj^h. 
vary  or  transpose  such   investmts  for  others  of  the   like 
nature :  "  And  shall  during  the  life  of  the  sd  N.,  &c.,  life 
intt  witht  anticipon,  p.  767,  form  iv. ;  Second  life  intt  to 
pant  hmhdy  p.  768,  form  vn. ;  Power  of  apptmt  anwng  issue, 
p.  768,  form  vin. ;  Trust  in  default  for  chn  at  21,  dbc.,  p.  768, 
form  IX,,  mutatis  mutandis ;  Hotchpot,  p.  768,  form  xxv. ;  Of  another 
Similar  Declaron  that  trees  shaU  stand  possed  of  anor  share  refennoe. 
upon  trusts  in  favour  of  O.  anor  sister  and  her  husbd  and  issv^ 
similar  to  those  in  favour  ofN.,  **  her  husbd  and  issue,"  see  With 
above,  Save  and  except  that  from  and  after  the  death  of  the  ^"*  ^^* 
sd  O.  my  trees  shall  hold  the  sd  share  and  the  income  thof 
in  trust  for  such  pson  or  psons  and  for  such  pposes  as  the 
sd  O.  shall,  while  discovert  by  deed  revocable  or  irrevocable, 
or  whether  covert  or  discovert  by  will  or  codl  appt,  and  that 
the  trusts  in  favour  of  the  husbd  and  issue  of  the  sd  O.  shall 
take  effect  only  in  default  of  and  subjt  to  any  such  apptmt, 
Oenl  [maintce  and  accumulon  clauses,  p.  784,  and]  advcemt 
cUmse,  p.  786,  form  vin.,  applying  to  aU  the  shares  ;  Provd  Provision 
ALWAYS,  and  I  declare  that  if  any  of  my  sd  brothers  and  Si^of  a 
sisters  shall  die  in  my  lifetime  leavg  issue,  or  a  wife  or^j^^^j^^^ 
husbd  living  at  my  death,  the  share  hinbfe  expd  to  be  given  testator's 
to  him  or  her  shall  be  held  upon  and  for  the  same  trusts  ^®*^®* 
and  pposes  as  if  he  or  she  had  died  immedly  after  my  death ;  cknseT 
Accruer  clause,  p.  778,  form  vs..,  mutatis  mutandis,  saying, 
**  the  share  of  any  brother  or  sister  of  mine,"  "  by  way  of 
addon  to  the  share  or  shares  of  the  other  or  others  of  my 
sd  brothers  and  sisters ;  "  Declaron  as  to  income  until  con^ 
version,  p.  741,  form  xn. ;  The  rest  of  the  Clauses  may  be  as 
in  Prec.  IV.,  so  far  as  applicable,  and  adding  a  power  to 
appt  special  trees,  p.  838,  form  v.,  "  of  the  share  or  shares 
of  any  brother  or  sister  of  mine  in  the  sd  trust  premes." 
In  witness,  &c. 
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PBBO.  xin. 


Annaitj 
to  wifo. 


Trusts  of 
capital. 


Trust  for 
improyi- 
deut  son. 


WILL  of  Beal  and  Personal  property.  Bequest  of 
Business,  or  Share  of  Business,  to  Eldest  Son. 
Usual  trusts  for  Conversion.  Trusts  for  pay* 
ment  of  an  Annxhty  to  Widow  and  Annual  Sums 
for  benefit  of  an  Improvident  Son.  Subject  thereto 
Trusts  q/"  Proceeds  of  Conversion /or  Children 
Other  than  the  Eldest  Son  and  the  Improvident 
Son.  Power  to  Lend  trust  Funds  to  Eldest  Son 
to  be  Used  in  the  Business. 

Commencemt,  p.  685  ;  Specific  legacies,  p.  686 ;  Genl  lega- 
cies,  p.  705  ;  Bequest  to  eldest  son  of  business  or  share  in  ptnp, 
pp.  697 — 698 ;  Gift  of  Realty  and  residuary  psonalty  to  trees ^ 
p.  734, /orwi  vin. ;  on  trust  for  conversion,  p.  735,  form  i. ; 
to  pay  debts,  dc,  p.  739 ;  with  marshcMg  clause,  p.  789 ; 
to  invest  residue,  p.  748,  form  xvi. ;  And  shall  out  of  the 

income  of  the  sd  trust  premes  pay  an  anny  of  £ to  my 

wife  during  her  life,  to  commce  from  my  death  and  be  pay- 
able, &c.,  p.  717,  form  i. ;  And  shall,  subjt  to  the  paymt 
of  such  anny,  stand  possed  of  the  sd  trust  premes  and  the 
income  thof  in  trust  for  my  chn  or  child  other  than  the  sd 
K.,  the  eldest  son,  and  my  son  L.,  the  improvident  son,  at 
21,  i£c.,  see  p.  758,  form  iv. :  And  if  I  shall  have  no  child 
other  than  as  afsd  who  being  a  son  attains  the  age  of  21  }ts 
or  being  a  daur  attains  that  age  or  marries,  then  in  trust 
for  the  sd  K.,  his  exs,  ads,  and  assns,  absolutely ;  [^Maintce 
and  accumuUm,  p.  782,  and]  advcemt,  p.  786 ;  Power  to  lend 
trust  funds  to  eldest  son  for  pposes  of  business,  p.  745 ;  Provd 
ALSO,  and  I  further  authorise  my  trees,  if  in  their  uncon- 
trolled discron  they  shall  think  fit,  to  raise  out  of  the 
income,  &c.,  continue  power  to  raise  and  pay  annual  sums  for 
the  benefit  of  L,,  the  improvident  son,  p.  720,  form  xn.  (a). 


(a)  A  gift  of  an  annuity  to  the  trustees  on  the  usual  discretionary  trust  to 
apply  it  for  the  benefit  of  the  son  or  his  wife  or  issue,  as  in  fonn  xiii.,  p.  721, 
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Power  to  appropriate  fund  to  answer  anny,  "  and  the  sums  p»w-  ^m. 
of  moy  for  the  time  being  raisable  under  the  power  lastly 
hinbfe  contd,"  aiid  saying  afterwards,  "  such  anny  and 
annual  sums,"  p.  722,  form  xv. ;  Declaron  as  to  income 
until  conversion,  p.  741,  form  xii. ;  Power  to  manage  real 
and  Uasehd  este,  p.  739,  form  i.  or  n. ;  Clause  giving  powers 
of  leasg,  dc,  by  referee  to  Settled  Land  Act,  p.  796 ;  Add 
any  other  clauses  with  referee  to  the  Act  tvch  may  be  required, 
as  in  Prec.  IV. ;  Power  to  trees  to  settle  questions,  p.  888 ; 
Clauses  as  to  apptmt  and  indemnity  of  trees,  p.  834,  form  vi., 
p.  837, /orm  xv.  ;  Declaron  as  to  devolon  of  trees'  powers, 
p.  839 ;  Apptmt  of  exs,  p.  840  ;  Devise  of  trust,  dc,  estes  of 
copyhd,  p.  839 ;  Power  to  employ  agents,  dc,  p.  838  ;  Apptmt 
of  guardians,  p.  842.     In  witness,  &c. 


XIV. 

WILL  of  a  Partner  in  trade  disposing  of  Real  and  ''^■o.  xiv. 
Personal  property  on  Usual  Trusts  for  Con- 
version, dc,  giving  Powers  to  Trustees  to  join 
in  Carrying  on  Business,  and  to  mxike  Arrange- 
ments for  Admission  of  testator's  Sons.  The 
Property  is  held  on  the  Usual  Trusts  for  the 
Widow  and  Children,  with  Settlement  of  the 
Share  of  an  Improvident  Child. 

Commencemt,  p.  685  ;  Specific  legacies,  p.  686 ;  Oenl  lega- 
cies,  p.  706 ;  Oift  of  realty  and  residuary  psonalty  to  trees, 
p.  784,  form  viii. ;  On  trust  for  conversion,  p.  785,  form  i. ; 
To  pay  debts,  p.  739 ;  ivith  marshaUg  clause,  p.  739 ;  and 
to  invest,  p.  743  ;  Life  intt  to  widow,  p.  746,  form  i ;  Usual 


may  be  preferable,  having  regard  to  Be  Col&man,  39  Ch.  D.  443,  and  Jte 
NeU,  W.  N.  1890,  p.  92. 
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FEW.  xir.  tnui  joff  testar'g  ehn  at  21,  p.  763, /arm  iv. ;  IMa'mtce  and 
Tnutaof    accumuUm,  p.  782,  and]  adrcemt,  p.  786;  Pboyd  always 
f^*^^  ^f      and  I  declare,  that  the  share  in  the  sd  trost  premes  hinbfe 
dent  son.    expd  to  be  gi^en  to  my  son  K.,  the  improvident  ion^  shall 
not  vest  absolutely  in  him,  but  shall  be  retained  by  my 
trees  upon  trust  that  my  trees  shall,  in  their  absolute  dis- 
cron.  Trust  for  improvident  son,  p.  774,  saying,  "  the  sd 
share,"  and  omittg  the  ultimate  trust,  for  wch  may  be  sub- 
stituted the  foUowg ;  Proyd  always  and  I  declare,  that  in 
the  event  of  the  failure  or  determinon  of  the  trusts  and 
proYons  hinbfe  decld  and  contd  concemg  the  share  of  the 
sd  K.  in  the  sd  trust  premes,  such  share  and  the  income 
thof  or  so  much  thof  resply  as  shall  not  have  been  applied 
or  disposed  of  under  the   trusts  and  provons  afsd,  shall 
accrue  and  be  added  to  the  share  or  shares  of  my  other  chn 
or  child  in  the  sd  trust  premes,  and  if  more  than  one,  in 
equal  shares  and  proportions ;  Power  to  trees  to  continue 
business,  p.  699,  or  p.  701 ;  And  also,  to  make  arrangemts 
for  admission  of  sons  into  business,  p.  704,  form  ix. ;  And 
ALSO,  to  reserve  right  ofintroducg  younger  sons  at  21,  p.  705, 
form  XI. ;  Declaron  as  to  income  until  conversion,  p.  741, 
fonn  xn.,  adding  after  the  words,   "hinbfe  directed  to  be 
sold,  called  in,  or  converted,"  the  words,  "includg  the  net 
profits  arisg  from  the  sd  business ;  "  The  rest  of  the  clauses 
may  be  as  in  Prec.  IV.     In  witness,  &c. 


XV. 

FRBc.  XT.  WILL  of  a  Trader  giving   Power  to    Trustees  to 

Carry   on   Business,    with   Option  to   Sons   in 

Succession  to  Purchase  it.  Gift  of  Residue  on 
Trusts  for  Conversion,  and  Usual  Trusts  for 
Widow  and  Children.  Variations  where  Some 
of  the  Sons  are  Minors. 

Commencemt,  p.  685 ;  Bequests  of  furniture,  dc,  p.  689 ; 
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Immediate  legacy  to  wife,  p.  706,  form  vn. ;  Oerd  legacies,  ^^^'  ^▼• 
p.  706 ;  Contintie  as  in  Prec.  IV.,  adding,  before  the  declaron 
as  to  income  until  conversion  ;  Proyd  always,  and  I  declare 
that  my  sons  shall  have  the  option  in  succession  accdg  to 
seniority,  \if  any  of  the  sons  are  minors,  insert  here,  "  on 
attaining  the  age  of  21  yrs,**]  continue  form  x,  p.  704 ;  If 
any  of  the  sons  are  minors,  add,  And  I  authorise  my  exs  to 
carry  on  my  sd  business  until  any  son  of  mine  shall  have 
elected  to  succeed  to  it,  or  during  such  shorter  period  as 
they  shall  think  fit,  and  for  that  ppose  to  retain  or  employ 
the  capital  wch  shall  at  my  death,  &c.,  Continue  short  form 
of  power  to  carry  on  business,  p.  701,  form  v.,  omittg  the 
words  in  brackets.    In  witness,  &c. 


XVI. 

WILL  of  a  Trader  giving  Business  to  Eldest  Son  pbbc.  xvi. 
Charged  vnth  Benefits  for  Testator's  Wife  and 
Children,  Without  Trustees.  Direction  that 
the  Son  sliall  Secure  such  Benefits  by  his  Bond 
or  Covenant.  Gift  of  Residue  to  Wife  abso- 
lutely, 

Commencemt,  p.  685.     Bequest  of  business  to  the  eJt^e^t  Bequest  of 
son.  A.,  p.  697,  and  apptmt  of  him  as  special  exor,  p.  841,  ^""'{^^d 
form  VI. ;  Provd  always,  and  I  declare  that  the  bequest  of  with  pay- 
the  sd  business  and  premes  hinbfe  made  to  my  sd  son  A.  is^^^u^^.  ^ 
so  made  on  this  express  condon  that  my  sd  son,  his  exs,  testator's 
or  ads,  shall  pay  to  my  wife  during  her  life  an  anny  of       ' 

£ ,  &c.,  p.  717,  form  i..  And  that  in  case  I  shall  have  and  of 

any  child  or  chn  other  than  the  sd  A.,  who  being  sons  or  a  ^P^*^  , . 

^  '  o  sams  to  his 

son  attain  the  age  of  21  yrs,  or  being  daurs  or  a  daur  attain  younger 

that  age  or  marry,  the  sd  A.  shall  pay  the  sum  of  £ to  21^  ^  * 

each  such  child  by  equal  yrly  instalmts  of  £ each,  whof  ^y  "»«*«^" 

3  K  2  ™^*"- 
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PRKO.  xTi.  the  first  is  to  be  pd  to  each  such  son  on  his  attaining  the  age 
of  21  yrs,  and  to  each  such  daur  on  her  attaining  the  age  of 
21  yrs  or  marrying,  wch  shall  first  happen,  and  a  subse- 
quent instalmt  is  to  be  pd  at  intervals  of  a  yr  until  the  sd 

With         ppal  sum  of  £ shall  be  folly  pd  and  satisfied;  And 

-*^-'-     SHALL  ALSO  pay  intt  at  the  rate  of per  cent,  per  annum 

on  so  much  of  such  ppal  sum  as  shall  for  the  time  being 
remain  unpd,  to  commce  from  the  day  on  wch  the  first 
instalmt  of  ppal  is  to  be  pd,  togr  with  the  instalmts  of  the 

Mainte-      ppal ;  And  SHALL  ALSO  during  the  minority  of  each  son  of 

DU1G6 

mine,  and  the  minority  and  spinsterhood  of  each  daur  of 
mine,  pay  such  sum  or  sums  of  moy  not  exceedg  for  each 
child  in  an}^  one  yr  intt  at  the  rate  afsd  on  his  or  her  ex- 
pectant portion  as  the  guardians  or  guardian  of  such  child 
shall  require  in  writg,  such  sum  or  sums  to  be  pd  to  such 
guardians  or  guardian  and  to  be  applied  for  the  maintce, 
educon,  or  benefit  of  such  child  as  they,  he,  or  she  shall 
and  ad-  think  fit :  And  shall  also  pay  to  such  guardians  or  guardian 
vancemen  ^^^j^  further  sum  or  sums  of  moy  not  exceedg  in  the  whole 
a  moiety  of  the  expectant  portion  of  such  child  as  they,  he, 
or  she  shall  require  in  writg,  to  be  applied  by  them,  him,  or 
her,  for  the  advcemt  or  benefit  of  such  child,  but  so  that 
such  last-mentd  sum  or  sums  shall  be  taken  in  pt  satisfon 
of  the  expectant  portion  of  such  child,  if  the  same  shall 
become  payable,  and  as  a  paymt  by  anticipon  pro  tanto  of 
tobese-  the  first  instalmt  or  instalmts  thof;  Provd  also,  and  I 
boB^  o/  declare  that  my  sd  son  A.,  his  exs  or  ads,  shall  within  six 
covenant  calr  months  after  my  death,  at  the  expse  of  my  este,  enter 
into  a  pper  bond  or  covt  with  my  exs,  and  to  their  satisfon, 
for  securg  the  paymt  of  the  anny  and  ppal  sums  and  intt 
and  other  moys  hby  directed  to  be  pd  by  him  or  them  unto 
or  for  the  benefit  of  my  wife,  and  my  other  chn  ;  Genl  lega- 
cies,  p.  705 ;  marshaUg  clatcse,  p.  739 ;  Gift  of  residue  to 
wife  absolutely,  p.  733,  form  in. ;  Apptmt  of  exa,  p.  840 ; 
Devise  of  trust,  dtc,  est^s  ofcopykd,  p.  889  ;  Power  to  employ 
agents,  dtc,  p.  838 ;  Apptmt  of  guardians,  p.  842.  In  wit- 
ness, &c. 
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XVII. 

WILL  of  Real  and  Personal  property  Without  any  **»«».  xvji. 
trust  fo7'  Conversion  (a)  and  Dispensing  as  far  as 
may  be  with  the  intervention  of  Trustees,  Pro- 
viding for  Wife  Not  Legally  Married  to  the 
testator  and  his  Illegitimate  Children  by  her. 
Gift  of  Annuity  to  wife  to  be  Reduced  on  her 
Marrying  again.  Gifts  of  real  and  personal 
estate  to  Children  Nominatim,  to  Vest  Imme- 
diately, idth  Substitution  of  Issue  for  children 
dying  before  testator^  and  Gift  Over  and  Accruer 
as  to  Children  Dying  under  21  Without  Issue. 

Commencemt,  p.  686  ;  Specific  legacy  of  furniture,  dtc,  p. 
689 ;  Immediate  pecuniary  legacy  to  "  my  wife  A.,"  (b)  p. 

706,  form  vn. :  I  bequeath  to  my  sd  wife  an  anny  of  £ CUft  of 

during  her  widowhood,  and  in  the  event  of  her  marrying  to  wife 
again  then  a  reduced  anny  of  £ during  the  remr  of  her  reducible 

°  •'  ?  .   .  on  second 

life  for  her  separate  use  witht  power  of  anticipon,  such  marriage 
respive  annies  to  be  pd,  &c.,  p.  717,  form  i. ;  Specific  and  ^^^' 
pecuniary  legacies  and  devises  to  chn,   pp.  686,  705,  724, 
describg  each  child  {when  first  mentd)  by  name,  so  as  to  identify 
it ;  Gift  of  residue  to,  *'  my  chn  hinbfe  named  and  any  chn  ^j^"®  *° 
or  reputed  chn  I  may  hrafter  have  by  my  sd  wife  A."  (d),  as 

(a)  As  to  the  objections  to  a  will  of  this  frame,  see  p.  846,  note. 

(ii)  As  to  describing  her  as  wife,  see  Me  Jioddington^  22  Ch.  D.  597  ;  25  Description 
Gh.  D.  685,  which  seems  to  be  at  variance  with  Lepine  y.  JBeaUy  10  Eq.  160.  of  wife  not 
In  the  absence  of  f rand  on  the  part  of  the  wife  in  concealing  from  the  1^8^,7 
husband  the  circumstances  which  render  the  marriage  inyalid,  a  gift  to  her 
as  wife  will  be  good,  Pratt  v.  Matthew^  22  Beav.  328  ;  Meluith  v.  Milton,  3 
Ch.  D.  27.    The  test  of  the  yalidity  of  such  a  gift  would  appear  to  be 
whether  or  not  the  word  "  wife  "  is  such  a  part  of  the  description  as  to 
amount  to  a  condition  that  she  should  not  take  unless  she  filled  the  character 
of  wife  (per  Selborne,  L.  C,  in  lis  Boddington,  25  Ch.  D.  at  p.  688). 

(^)  See  another  form,  p.  718. 

(^  Although  **  children,"  primd,  facie,  means  lawful  children,  a  bequest  (j^iftg  to 
to  *^  children,"  without  a  more  specific  description,  has,  in  some  cases  (as  in  illegitimate 
Ilolt  T.  Sindrey,  7  Eq.  170 ;  Sacage  r.  Bohertson,  id.  176  ;  Lepine  y.  Bean,  children. 
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Pile.  xTii.  tenants  in  common,  p.  793,  form  in. :  Provd  always,  and  I 
Sofartita-  declare  that  if  any  of  my  sd  chn  shall  die  in  my  lifetime 
leavg  issue  living  at  my  death  (a),  such  issue  shall  take  by 


Uon  of 
i«Qe  for 
children 


10  Eq.  160  ;  Crook  v.  Hill,  6  Ch.  311  ;  L.  R.  6  H.  L.  265  ;  Lahr  v.  Herdem, 
1  Ch.  D.  644  ;  Ilf  Humphries,  24  Ch.  D.  691 ;  lie  Brpon,  30  Ch.  D.  110  ; 
Jff  Ilaxeldine,  31  Ch.  D.  .'^11  ;  He  Homer,  37  Ch.D.  695,)  been  held  good  in 
farour  of  existing  illegitimate  children,  where  a  sufficientlj  strong  indica- 
tion of  intention  was  apparent ;  but  there  is  considerable  risk  of  a  bequest  to 
illegitimate  children  in  such  general  terms  failing  (see  instances  of  failure  in 
Dorin  y.  Dorin,  L.  R.  7  H.  L.  568  ;  Paul  v.  Children,  12  Eq.  16  ;  lie  AyUs, 
1  Ch.  D.  282  ;  Meynon  t.  Uindle,  15  Ch.  D.  198  ;  Be  Bolton,  31  Ch.  D.  542), 
and  the  safe  and  proper  course  is,  to  designate  the  objects,  by  naming  t^em 
or  otherwise,  so  as  clearly  to  identify  them.  It  had  been  supposed  that  a 
gift  by  will  to  future  bom  illegitimate  children,  whether  of  the  testator  him- 
self, or  another  person,  was  wholly  invalid,  on  the  ground  of  public  policy, 
but  the  contrary  has  been  established  by  recent  cases  as  to  children  bom,  or 
begotten,  after  the  will  in  the  testator's  lifetime  (^Oceletton  y.  JhiUalore,  9 
Ch.  147  ;  Be  Got^win,  17  Eq.  345  ;  Crook  v.  Hill,  3  Ch.  D.  773  \BeHiuiie, 
35  Ch.  D.  72^).  These  cases  howerer  leave  untouched  the  rule  that  there 
cannot  be  a  valid  gift  to  a  future  illegitimate  child  described  solely  by  refer- 
ence to  its  paternity  iBe  Bolton,  31  Ch.  D.  542).  Where  the  gift  is  to 
the  future  children  of  a  man,  or  of  a  woman  by  a  particular  man,  it  is  safer, 
in  the  present  state  of  the  authorities,  if  the  gift  is  extended  to  after-bom 
children,  to  say,  **  children,  or  reputed  children,"  as  in  the  text,  haTing 
regard  to  the  rule  of  law,  that  evidence  of  the  paternity  is  not  admissable 
(see  the  judgment  of  Mellish,  L.  J.,  in  Oceleston  v.  Fidlalore'),  It  seems, 
however,  that  where  the  gift  is  necessarily,  from  the  circumstances  of  the 
case,  to  illegitimate  children,  as  where  a  marriage  between  the  parties  is 
impossible,  or  where  (as  in  this  Precedent)  the  gift  is  to  the  testator's  own 
children,  and  would  therefore  be  revoked  by  a  marriage  (assuming  that  it  is 
not  under  a  special  power  of  appointment  within  the  exception  in  s.  18  of 
the  Wills  Act),  the  expression  "  children,"  simpliciter,  may  be  used,  so  as  to 
avoid  referring  on  the  face  of  the  will  to  the  illegitimacy,  and  that  effect 
would  be  given  to  such  a  bequest  in  favour  of  all  children  bom  in  the 
testator's  lifetime,  and  acknowledged  and  recognised  by  the  putative  father 
as  his  (sec  Be  Goodtmn,  ubi  sup.).  As  to  a  gift  to  children  legitimated  by 
subsequent  marriage  by  the  law  of  the  father's  domicil,  see  Bi  re  Androi,  24 
Ch.  D.  637.  It  is  established  by  the  cases  above  referred  to,  that,  if  such  a 
gift  to  a  class  fails  as  to  some  of  the  intended  objects  (as  where  it  extends  to 
children  born  after  the  testator's  death),  the  whole  fund  will  go  to  the 
remaining  objects. 

In  lieu  of  "  chn  or  reputed  chn,  &C.,"  in  the  text,  it  might  be 

better  to  say,  "  chn  of  my  sd  wife  A.  who  may  hrafter  be  bom 
in  my  lifetime  or  within  9  months  after  my  death." 

(a)  As  the  children  are  illegitimate,  a  bequest  to  a  child  so  dying  would 
not,  of  course,  be  saved  from  lapse  by  the  33rd  section  of  the  W^ills  Act, 
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substitoD,  if  more  than  one,  in  equal  shares  as  tenants  in  ^^^-  ^^"- 
common^  all  the  ppty  whether  real  or  psonal  wch  such  deced  dying  in 
child  wd  have  taken  if  survivg  me  under  the  respive  devises  {^^J^g* 
and  bequests  contd  in  this  my  will ;    Provd   also  and  I  Qia  over 
further  declare  that  if  any  of  my  sd  chn  shall  die  in  my  life-  and  accruer 
time  witht  leavg  issue  living  at  my  death,  or  shall  survive  dren  dying 
me  and  afterwards  die  witht  havg  attained  the  age  of  21  yrs  ^ij^^^ut^ 
and  witht  leavg  issue  living  at  his  or  her  death,  then  all  the  issue, 
ppty  whether  real  or  psonal  hinbfe  specifically  devised  and 
bequed,  and  also  the  pecuniary  legacies  bequed  to  the  child 
so  dying,  shaU,  as  from  the  time  of  the  death  of  the  survor 
of  myself  and  such  child,  sink  into  my  residuary  este,  and 
the  share  of  my  residuary  este,  whether  real  or  psonal, 
hinbfe  given  to  such  child,  inclusive  of  any  share  accruing  to 
him  or  her  by  virtue  of  this  psnt  pro  von,  shall  go  and  accrue 
to  the  others  or  other  of  my  sd  chn  or  grandchn  to  whom  my 
residuary  este  is  hinbfe  given,  if  more  than  one  in  the  same 
shares  and  proportions  in  wch  my  residuaiy  este  is  hinbfe 
made  divisible,  and  be  added  to  and  devolve  with  their,  his, 
or  her  origl   shares   or   share ;    Managemty   maintce,  and 
accumulon  clavse,  p.  789,  form  xv.,  mutatis  mutandis  (6) ; 
Advcemt  clause,  p.  791, /orm  xvni.,  mutatis  mutandis ;  Addon 
to  advcemt  clause  providg  for  valu^on,  p.  765 :  Provd  always  Inrestment 
and  I  declare  that  my  trees  shall  invest  every  legacy  and  all  ^  ^^^' 
moys  formg  pt  of  any  share  of  my  residuary  psonal  este  hby 
given  to  an  infant  at  their  discron  and  in  their  names,  &c., 
investmts  and  power  to  vary,  see  p.   743,  form  xvi.,  and 
shall  transfer  such  investmts  to  any  pson  or  psons  of  full 
age  becorag  absolutely  entled  thto  ;  Power  to  trees  to  appro- 
priate fund  to  answer  annies,  p.  722  ;  Clause  giving  powers  of 
Uasg,  sale,   dc,   by  referee  to  Settled  Land  Act,   p.   796  ; 
Add  any  other  clauses  with  referee  to  the  Act  ivch  may  be 

(h)  As  the  property  is  a  mixed  fund  and  is  given  without  any  trust  for 
conyersion,  and  without  trustees,  it  is  better  to  insert  express  management 
and  maintenance  clauses,  as  the  Cony.  Act,  1881,  s.  43,  docs  not  apply,  and 
8.  42,  though  applicable  as  to  real  and  leasehold  property,  would  require  | 

modification,  see  p.  465,  note. 
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PBic.  xTiL  required,  as  in  Prec.  IV.  (a) ;  And  I  also  empower  my  trees 
Power  to     at  any  time  or  times  with  the  consent  in  writg  of  such  of  my 
properT***  ^^  ^^^  ^^  f^^XH  then  be  living  and  of  full  age,  or  the  majority 
specifically,  in  number  of  them,  and  if  there  shall  be  no  such  child  at 
the  discron  of  my  trees,  to  appropriate  any  pt  of  my  residuaiy 
este  whether  real  or  psonal  in  or  towards  satisfon  of  any 
share  thof,  with  power  for  that  ppose  conclusively  to  de- 
termine values  in  such  mner  as  they  shall  think  fit,  Add 
provo  at  end  of  form  iv.,  p.  788,  7nutatis  mutandis  ;  Power  to 
trees  to  settle  questions^  p.  888 ;  Clauses  as  to  apptmt  and 
indemnity  of  trees,  pp.  882,  887 ;  Apptmt  of  exs  and  trees^ 
p.  840  ;  Devise  of  trusty  dkc.,  estes  of  copyhd,  p.  889 ;  Power 
to  employ  agents,  dec,  p.  888  ;  Apptmt  of  guardians  (fc),  p.  842. 
In  witness,  &c. 


xvin. 

pREc.xvni.  WILL  of  Personal  property,  and  Beal  estate  situate 

Abroad,  Providing  for  Wife  by  a  bequest  in  trust 
of  a  Leasehold  House  and  Furniture,  and  Life 
Annuity.  Gift  of  Eesidue,  including  property 
Abroad,  in  trust  for  Conversion,  the  proceeds  being 
Settled  on  the  Testator's  Male  Issue  (c),  with 
Power  to  male  Tenants  for  Life  to  Charge 
Annuities  for  their  Widows   and   Portions  for 


(a)  See  p.  855,  note. 

(^)  Althongh  this  is  not  a  valid  appointment,  effect  would  probably  be 

given  to  it  by  the  Court. 
Ab  to  (^)  ^  ^be  testator's  real  estate  is  in  England,  or  in  a  colony  where  the 

entailing  English  law  of  entail  prevails,  the  scheme  of  settling  the  property  on  the 
land  in  a  eldest  son  would  probably  be  best  effected  by  devising  the  land  in  strict 
colony.        settlement,  and  giving  the  personalty  on  the  trusts  of  the  proceeds  of  a  sale 

under  the  power,  as  in  Precedent  XXVI.    In  any  case  an  entail  might  be 

created  by  a  devise  in  trust  for  sale  and  for  reinvestment  in  the  purchase  of 

land  in  England  to  be  entailed. 
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their  Younger  Children.  Ultimate  Trwirt /or 'ww.xvni. 
Testator^a  Daughters.  Power  to  Sell  the  House 
and  Furniture,  and  Purchase  another  House  and 
Furniture.  The  heneficiaries  are  put  to  their 
Election  to  Confirm  the  Devise  of  the  Land 
Abroad  (d). 

Commencemty  p.  685  ;  Specific  legacies,  p.  686 ;  Bequest  of 
leasehd  house  and  furniture  to  trees  for  wife  for  life,  with  remr 
to  testor^s  eldest  son  K.,  p.  695,  form  iv. ;  Specific  devises,  p. 
724  ;  Immediate  pecuniary  legacy  to  wife,  p.  706,  form  vii. ; 
Lega^yy  to  testor's  younger  chn  at  21,  dtc,  loith  interim  maintce, 
p.  709, form  xvn.,  saying,  "such  of  my  chn  except  the  sd 
K.";  Bequest  of  anny  to  wife  for  life,  p.  717,  form  i. ;  Diron  to 
appropriate  fund  to  answer  it,  p.  722,  form  xv.,  mutatis 
mutandis ;  Bequest  of  residuary  realty  and  psonalty  to  trees,  Residuary 
p.  7S4i,  form  vni.,  saying,  *'all  my  estes,  situate  in  the  colony  SgeSonuJ 

of ,  and  all  other  my  real  and  immovable  estes  and  property. 

hereds  of  every  tenure,  includg  leasehds,  whether  situate  in 

the  United  Kingdom,  or  any  colony  or  dependency  thof,  or 

elsewhere  abroad;  *'  Trust  for  conversion,  p.  7Q5,form  i.  (e), 

{,IfK.  is  a  tree,  insert  power  to  him  topchase,  p.  7S9,  form  vn.]; 

And  I  declare  that  my  trees  shall,  &c.,  Trust  of  proceeds  Trusts. 

to  pay  debts,  dc,  p.  799,  form  vin.,  tmth  marshaUg  clause,  p. 

739 ;  For  investmt  of  residue,  with  power  to  vary,  p.  743,  invest- 

form  XVI.,  "  with  the  consent  in  writg  of  the  pson  or  psons  ™®'**' 

of  full  age,  if  any,  for  the  time  being  entled  to  the  income  of 

the  sd  trust  premes,  and  orwise  at  the  discron,  &c. ;  And  Eldest  son 

shall  pay  the  income  of  the  trust  premes  constitutg  or  ^^  ^  ^' 


(d)  See  also  Precedents  XIX.  and  XX.,  and  p.  883,  note,  as  to  wills 
affecting  land  abroad. 

(e)  In  a  will  dealing  with  land  in  a  colony  not  given  absolately,  a  tmst  j^^  ^  ^\i\^ 
for  conversion  should  in  general  be  inserted,  so  that  the  proceeds  may  be  dealing 
disposed  of  according  to  English  law,  and  to  exclude  as  far  as  maj  be  with  land 
questions  as  to  the  application  of  colonial  law ;  and  express  powers  of  ^  *  colony, 
management  and  leasing,  &c.,  until  sale  should  be  inserted,  as  the  recent 
legislation  enabling  such  powers  to  be  omitted  is,  of  course,  not  applicable  ; 

and  for  the  same  reason  the  full  trustee  clauses  should  also  be  inserted. 


L 
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■■  representg  1117  sd  residuary  este,  to  the  ad  K.  during  his  life, 

f  And  after  his  ukath  shall  stand  possed  of  the  sd  trust 

^Mivt*        premes,  and  the  income  thofi  in  trust  for  sach  son  of  the  sd 

ks.  K.  as  first  or  alone  attains  the  age  of  21  yrs,  his  exs,  ads, 

oiftoTiT    and  assns  absolutely;  And  if  there  shall  be  no  such  son  of 

Mm  of       ^e  >«1  ^'1  then  my  trees  shall  hold  the  sd  trust  premra,  and 

'*"*^',      the  income  thof,  upon  trusts  in  favour  of  each  of  my  sons  in 
■ihI  Iheir  '^  -,■  111 

aula  ima  succession,  Kccorog  to  senionty,  and  such  son  of  his  as  snail 

^ob""*"     ^^^  '*''  ^l"^"®  attain  the  age  of  21  yrs,  similar  to  those 

binbfe  decld  in  favour  of  the  sd  K.,  and  such  son  of  his  as 

afsd,  but  80  that  no  younger  son  of  mine,  or  any  son  of  such 

younger  son,  shall  be  entled  under  the  trusts  afsd,  until  after 

the  death  of  every  elder  son  of  mine,  and  unless  every  such 

elder  son  shall  die  witht  havg  a  son,  who  either  before  or 

Power  to     after  hia  father's  death  attains  the  age  of  21  yrs ;  Pkoti> 

to  cfauge     ALWAYS  nod  I  declare  that  it  shall  be  lawful  for  everj'  son  of 

fw'Tife      "oioe  ^^y  niade  tenant  for  life  of  the  sd  trust  premes,  either 

before  or  after  he  shall  become  entled  to  the  rect  of  the 

income  thof  in  posson,  but  subjt  and  witht  prejudice  to  the 

trusts  and  powers  precedg  his  life  intt,  and  to  the  iutts 

created  in  exercise  of  such  powers,  either  before  or  after  his 

marre,  by  deed  revocable  or  irrevocable,  or  by  will  or  codi, 

to  appoint  unto  or  for  the  benefit  of  his  wife  in  the  event  of 

her  survivg  him,  for  her  life,  or  any  less  period,  an  anny  of 

£ ,  or  any  less  anny,  to  be  chged  upon  all  or  any  of  the 

sd  trust  premes  (but  preferentially  and  as  far  as  the  same 

will  extend  on  my  psonal  eate  (a)  ),  and  to  be  payable,  witht 

dedon  except  for  legacy  duty,  at  such  times  and  in  such  mner 

as  the  eon  of  mine  exercisg  this  psnt  power  may  think  fit ;  And 

I  declare  that  the  power  lastly  hinbfe  contd  maj'  be  exercised 

^g'^Jj     as  often  as  the  son  exercisg  the  same  shall  marry ;  Pkovd 

Jf?"e8r      ALSO  and  I  declare  that  it  shall  be  lawful  for  every  son  of 

mine  hby  made  tenant  for  life  of  the  sd  trust  premes  either 

before  or  after  he  shall  become  entled  to  the  income  thof  in 

posson,  but  Bubjt  and  witht  prejudice  to  the  trusts  and 

(a)  Bm  p.  73S,  note. 
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powers  precedg  his  life  intt,  and  to  the  trusts  created  in  frbc.  xvin. 
exercise  of  such  powers,  either  before  or  after  marre,  by  deed  " 
revocable  or  irrevocable,  or  by  will  or  codl,  to  chge  all  or  any 
of  the  sd  trust  premes  (but  so  that  such  chge  shall  be  made 
preferentially  on  my  psonal  este  as  afsd)  with  the  paymt  for 
the  portion  or  portions  of  his  younger  child  or  chn  by  such 
marre,  meang  thby  any  child  or  chn,  who  being  a  son  or 
sons  attain  the  age  of  21  yrs,  or  being  a  daur  or  daurs  attain 
that  age  or  marry  (other  than  his  first  or  only  son  who 
attains  the  age  of  21  yrs),  or  the  issue  of  any  such  younger 
child  or  chn,  such  issue  to  be  born  and  take  vested  intts 
within  21  yrs  from  the  death  of  the  son  of  mine  exercisg 
this  power,  of  a  sum  or  sums  not  exceedg  in  the  whole 

£ ,  such  sum  to  be  an  intt  vested,   &c.,  continue  as 

171  p.  606,  down  to  the  end  of  the  form,  mutatis  mutandis, 
substitutg  "  the  son  of  mine  exercisg  this  power,*' /(W  "the 
sd,  hushdy^  and  "  duty,"  for,  "  succession  duty,"  (6)  and 
omittg  the  referees  to  the  hushd's  father  and  the  power  to  limit 
a  term ;  Provo  as  to  cases  when  chges  of  rent-chges  or  portions 
take  effect,    p.   607,  form  xxxix.,   substitutg  "  anny  '*  for 
**  rent-chge,"  and  saying,  "  become    entled  in  posson  to 
the  income   of  the  sd  trust  premes."     Provo  limitg  total 
amt    chgeahle  for  anns  and  portions,  p.   607,  form  xl., 
mutatis   mutandu,.    saying,   "  have   preferce    and   priority 
accdg  to  the  order  of  priority  of  the  trusts  in  favour  of  the 
sons  of  mine  by  whom  the  same  resply  shall  be  chged ;  " 
Provd  always  and  I  hby  declare  that  in  case  the  trusts  Ulterior 
hinbfe  decld  of  the  sd  trust  premes  representg  my  residuary  daaghtera 
este  shall  fail  or  determine,  then  subjt  and  witht  prejudice  °^  ®'^®** 
to  the  trusts  and  powers  hinbfe  decld  and  contd,  so  far  as  twtator. 
the  same  shall  take  effect,  my  trees  shall  stand  possed  of  the 
sd  trust  premes,  and  the  income  thof,  in  trust  for  all  or  any 
the  daurs  of  the  sd  K.,  who  attain  the  age  of  21  yrs  or 
marry,  and  if  more  than  one  in  equal  shares ;  And  if  therk 


(f>)  Hee  p.  706,  note. 
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^*^o^xfm.  sliall  be  no  such  daur  of  the  sd  K.,  upon  trusts  in  favour  of 
Id  defMlty  the  daurs  of  each  of  my  younger  sons  in  succession,  similar 
tunoiiti'  ^  ^ose  lastly  hinbfe  contd  in  favour  of  the  daurs  of  the  sd 
tfttor'i  K.,  but  so  that  no  daur  or  daurs  of  any  younger  son  of  mine 
yoongw  g}^||]j  ]yQ  entled  under  the  trusts  afsd,  except  in  the  event  of 
the  default  or  failure  of  daurs  of  every  elder  son  of  mine ; 
Ultimata     ^jjD  IN  CASE  there  shall  be  no  such  daur  as  afsd  of  any  of 

tnut  in  .  . 

default  of   my  SOUS,  then  subjt  and  witht  prejudice  to  the  trusts  and 

testator's    P^^^^s  hrin  decld  and  contd,  my  trees  shall  stand  possed  of 

sons  for      the  sd  trust  premes  in  trust  for  all  or  any  my  own  daurs 

daoghters.  ^^  ^^^^  ^^^  survive  me,  and  attain  the  age  of  21  yrs,  or 

marry,  or  die  in  my  lifetime  leavg  issue  survivg  me,  and  if 

more  than  one,  in  equal  shares.     [^Maintce  and  accumtdon 

clauses  as  to  sons,  and  daurs,  and  grandchn,  p.  784,  form  v., 

Claaae        mutatis  mutandis^  ;  Advcemt  clause,  p.  787,  form  ix. ;  Provd 

benefit       ALWAYS  and  I  hby  declare  that  in  case  any  of  the  devises, 

ciaries  to    bequests,  or  disposons  hrin  contd  of  my  real  or  leasehd,  or 

to  foreign    immovable  ppty,  situate  in  the  sd  colony  of ,  or  else- 

or  colonial  ^bere  abroad,  wd  but  for  this  psnt  provo  fail  wholly  or 
partially  to  take  effect,  owing  to  this  my  will  being  for  any 
reason  ineffectual  to  dispose  of  the  same,  the  same  shall 
take  effect  under  the  doctrine  of  election,  and  shall  thby 
bind  my  wife,  and  chn,  and  grandchn,  and  the  husbds  of 
any  daurs  or  grand-daurs  of  mine,  who  shall  accdly,  at  the 
request  in  writg  and  to  the  satisfon  of  my  trees,  and.  at  the 
cost  of  my  este,  and,  as  regards  my  chn  and  grandchn,  as 
they  shall  resply  attain  the  age  of  21  yrs,  exte,  complete, 
perfect,  and  do  all  such  instrumts  and  acts  as  may  be  necy  for 
evidencg  such  election,  and  giving  full  effect  to  such  devises, 
bequests,  and  disposons ;  And  I  declare  that  in  case  my 
wife  or  any  child  or  grandchild  of  mine  or  the  husbd  of  any 
daur  or  granddaur  of  mine  shall  refuse  or  neglect  to  comply 
with  any  such  request  in  writg  of  my  trees,  or  shall  orwise 
fail  to  exte,  complete,  perfect,  or  do  such  instrumts  or  acts 
as  afsd  or  any  of  them,  then  the  pson  so  neglectg  or  refusg, 
and  his  or  her  chn  (or  in  the  case  of  the  husbd  of  a  daur  or 
granddaur  of  mine,  such  daur,  or  granddaur  and  her  chn). 


^ 
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shall  forfeit  all  benefits  hby,  or  by  any  codl  hto,  given  to  him,  pbkj.xvih. 
her,  or  them,  and  the  same  not  being  an  intt  in  my  residuary 
este  shall  fall  into  my  residuary  este,  and  being  an  intt  in 
my  residuary  este  shall  go  to  the  other  psons  entled  to  my 
residuary  este  as  if  my  wife,  or  child,  or  grandchild,  incurrg 
such  forfeiture,  had  died  before  me,  and  in  the  case  of  a 
child  or  grandchild  of  mine,  witht  issue,  and  had  not  taken 
any  intt  in  my  residuary  este  under  this  my  will ;  Declaron 
as  to  income  until  conversion,  p.  741,  form  xn. ;    Power  of 
managemt  of  "  the  real,  leasehd,  and  immovable  ppty  hinbfe 
devised  and  bequed  in  trust  for  sale,"  p.  793  ;  Leasg  power, 
p.  794 ;  Power  to  raise  moy  on  mtge,  p.  740 ;  Power  to  appt 
agents  to  get  in  or  manage  ppty  abroad,  p.  886 ;  Power  to  Po^«r  ^ 
trees  to  sell  house  and  furniture  bequed  to  wife  for  life,  p.  800 ;  and  fumi- 
And  the  moy  arisg  thfrom  shall  sink  into  my  residuary  este,  *«^™»  ^i*^ 
but  so  that  my  wife  shall  during  her  life  be  entled  to  the  oiauBes. 
income  arisg  from  the  same ;  Pbovd  always  and  I  empower 
my  trees  at  any  time,  at  the  request  in  writg  of  my  wife,  to 
lay  out  any  sum  arisg  from  a  sale  of  the  sd  furniture  and 
effects,  or  any  pt  thof,  under  the  power  lastly  hinbfe  contd^ 
in  the  pchase  of  furniture  or  househd  effects,  to  be  held 
upon  the  like  trusts  as  are  hinbfe  decld  concerng  the  furni- 
ture and  effects  bequed  in  trust  for  my  wife  for  life,  and  also 
to  lay  out  any  sum  arisg  from  a  sale  of  the  sd  leasehd 
premes  hinbfe  bequed  to  her  for  life  in  the  pchase  of  a 
messe,  &c.,  continue  power  to  pchase  a  house  as  resides  for 
wife,  p.  800,  mutatis  mutandis,  saying,  "  upon  the  like  trusts 
as  are  hinbfe  decld  concerng  the  sd  leasehd  messe  hinbfe 
bequed  in  trust  for  my  wife  for  life,  or  as  near  thto  as  circes 
shall  admit ;  "  [7/  the  testor  has  any  land  in  England  insert 
such  of  the  clauses  havg  referee  to  the  Settled  Land  Act  as 
may  be  required,  see  Prec.  IV.] ;    Potter  to  trees  to  settle 
questions,  p.  888 ;  Tree's  rect  clause,  p.  882,  see  note  (6) ; 
Power  to  appt  new  trees,  p.  882 ;  {Power  to  appt  special  trees 
of  ppty  abroad,  p.  888  ;  Power  to  delegate  trusts  to  resident 
trees,  p.  886,  form  xii. ;  Declaron  as  to  moy  reced  by  resident 
trees,  p.  886];  Trees*  indemnity  and  reimbursemt  clause^ 
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"*^^"^'"'  p.  887,  farm  xiv. ;  Declaron  as  to  devdUm  of  trees'  powers^ 
p.  839  ;  Apptmt  of  eacs,  p.  840 ;  Power  to  exs  to  compromise, 
p.  841 ;  Devise  of  trust,  dc,  estes  oj  copyhd,  p.  889  ;  Power 
to  employ  agents,  <tc.,  p.  888  ;  Power  to  charge  for  business 
done  professionally,  p,  888 ;  Apptmt  of  guardians,  p.  842. 
In  witness,  &q. 


PftM.  XIX. 


Gift  of 
residae, 
except 
property 
in  colony. 

Trusts. 


WILL  of  Man  having  Property  in  a  Colony,  ap- 
pointing Distinct  Trustees  and  Executors  for 
Property  in  England  and  the  Colony,  and  giving 
Residue  in  trust  for  Wife  during  Widowhood, 
remainder  as  to  a  Fixed  Sum  for  Daughter,  if 
Living,  subject  to  her  Marrying  tvith  Consent  of 
Mother,  otherwise  to  her  Issue.  Besidub  to  a 
Son,  if  Living.  Substituted  gifts  to  the  Issue 
of  the  Son  and  Daughter,  if  dead  at  time  of  dis- 
tribution.  Cross  Trusts  on  Failure  of  the  Pri- 
mary Trusts,  and  Ultimate  Trust.  Proceeds 
of  Colonial  property,  after  payment  of  expenses 
and  debts  there,  to  be  Remitted  to  England. 
Power  to  Colonial  Trustees  on  returning  to 
England  to  Act  a«  English  Trustees.  Special 
Trustee  and  Executorship  Clauses. 

Commencemt,  p.  685  ;  Specific  legacies,  p.  686 ;  Immediate 
pecuniary  legacy  to  wife,  p.  706,  form  vn. ;  Genl  legacies,  p. 
706  et  seq. ;  Gift  of  realty  and  residuary  psonalty,  "  except  the 

real  and  psonal  este  and  ppty  in  the  colony  of hinafter 

devised  and  bequed  to  my  colonial  trees,  and  except  what  I 
orwise  dispose  of  by  this  my  will,  or  any  codl  hto,"  to 
English  trees  A.  and  B.,  p.  784,  fotm  vin. ;  Upon  trust  for 
conversion,  p.  786,  form  i. ;  To  pay  debts,  dkc,  p.  739, 
f<yrm  vin.,  ''  other  than  the  debts  owing  by  me  in  the  sd 
colony,  the  paymt  whof  is  hinafter  provd  for,  but  inclusive 
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of  such  debts  Iq  case  and  so  far  as  such  provon  for  the  pk><'-  ^^* 
pajmt  thof  shall  be  insufft ; "  Marshallg  clause,  p.  789 ;  For  income 
investmt  of  residue^  p.  748,/orw  xvi. ;  For  paymt  of  income  to  *?  T^® 
widow  during  widowhood,  p.  746,  form  i. ;  And  after  the  widow- 
death  or  marre  of  my  sd  wife,  wch  shall  first  happen,  shall 

raise  out  of  the  sd  trust  premes  the  sum  of  £ ,  and  shall  Trasta  ot 

hold  the  same  sum  upon  the  trusts  and  subjt  to  the  powers 
and  proYons  followg  (that  is  to  say),  Upon  trust  to  pay  the  For  daagh- 
same  to  my  daur  L«  for  her  absolute  benefit  in  case  she  ^^ 
shall  be  living  at  the  death  or  marre  of  my  wife,  or  at  my  unieai  she 
death  if  my  wife  shd  die  before  me  (wch  time  is  hinafber  ^^^ 
called  the  time  of  distribon),  and  shall  be  then  unmarried  or  consent 
shall  have  married  during  my  lifetime  or  after  my  death, 
with  the  prior  consent  or  subsequent  approval  in  the  latter 
case  of  my  wife,  signified  at  any  time  before  the  death  or 
marre  of  my  sd  wife  :  And  in  case  my  sd  daur  shall  have  Substitu- 
married  during  my  lifetime  or  after  my  dece,  with   such  igg^^  for 
consent  or  approval  as  afsd,  and  shall  have  afterwards  died  daughter, 

,       ,  if  dead. 

before  the  time  of  distribon,  then  in  trust  for  the  child  or 
chn  of  my  sd  daur  who  shall  be  living  at  the  time  of  distribon, 
and  shall,  being  male,  attain  the  age  of  21  yrs,  or  being 
female,  attain  that  age  or  marry,  if  more  than  one,  in  equal 
shares  ;  But  in  case  my  sd  daur  shall  marry  after  my  death  ^^^^  o^er 
and  during  the  widowhood  of  my  sd  wife  witht  such  consent  riage  of 
or  approval  as  afsd,  then  upon  trust,  for  chn  or  remoter  issue  ^^f^^^ 
of  daur  as  widow  shall  appt,  p.  752,  form  u.,  or  in. ;  And  in  oonflent 
DEFAULT  of  and  subjt  to  any  such  apptmt  upon  trust,  whether  ^^J^ 
my  sd  daur  shall  be  living  or  dead,  for  the  child  or  chn  of 
my  sd  daur  who  shall  be  living  at  the  time  of  distribon  or 
shall  be  afterwards  born  before  the  youngest  of  such  chn  for 
the  time  being  in  existce  attains  a  vested  intt  (a),  and  who 
being  male  attain  the  age  of  21  yrs,  or  being  female  attain 
that  age  or  marry,  if  more  than  one,  in  equal  shares ;  But 
so  THAT  during  the  life  of  my  sd  daur  the  income  of  the  sd 
trust  premes  shall  be  pd  to  the  psons  who  wd  be  entled  thto, 


(a)  See  above,  p.  754,  note  (0). 
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^*»^  "^«  or  applied  in  the  mner  and  for  the  pposes  in  and  for  wch  the 

same  wd  be  applicable  if  she  were  dead ;  Hotchpot ,  p.  768 ; 

[^Provon  OM  to  distribon  when  daur  attaUis  a  certain  age, 

Sobjeci      p.  781,  form  xiY.] ;  Provd  always  and  I  declare  that  if  the 

aforenOd     ^^  ^^^  ^^  ^ shsLU  not  become  absolutely  vested  under 

toBinkinto  the  trusts  afsd,  th^  the  same  sum  and  the  income  thof,  and 
all  accumulons  thof,  or  so  much  thof  as  shall  not  become 
Tested  or  be  applied  under  the  trusts  and  powers  hrin  decld 
and  contd  or  by  law  vested  in  my  trees,  shall,  subjt  and 
witht  prejudice  to  the  trusts  and  powers  afsd,  sink  into  the 
residue  of  the  sd  trust  este  and  premes,  and  be  subjt  to  the 
trusts  and  provons  hinafter  decld  and  contd  concerng  the 
Tnuto  of    same  ;  And  I  hby  further  declare  that  the  residue  of  the  sd 

trust  este  and  premes  after  raisg  the  sd  sum  of  £ shall, 

from  and  after  the  death  or  marre  of  my  wife,  or  from  and 
after  my  death,  shd  she  die  before  me,  be  held  by  my  trees 
upon  the  trusts  and  subjt  to  the  powers  and  provons  followg, 

For  Bon,  if  that  is  to  say,  In  trust  for  my  son if  he  shall  then  be 

tlmo^o**     living  for  his  absolute  benefit,  and  in  case  he  shall  have  died, 

disiriba-     then  in  trust  for  the  child  or  chn  (if  any)  of  my  sd  son  who 

fcvhiB  °^^  shall  be  then  living  and  shall,  being  male,  attain  the  age  of 

children.     21  yrs,  or  being  female,  attain  that  age  or  marry,  if  more 

than  one,  in  equal  shares ;  And  in  case  my  sd  son  shall 

have  died  witht  leavg  any  such  child  or  chn,  then  (subjt  to 

the  trusts  hinbfe  decld)  upon  the  like  trusts  and  for  the  like 

pposes  as  those  hinbfe  decld  concerng  the  sd  sum  of  £ ; 

UitiinAte     Provd  also  and  I  declare  that  if  the  sd  trust  premes,  includg 

*™***        the  sd  sum  of  £ ,  or  any  pt  or  pts  thof,  shall  not  become 

absolutely  vested  under  the  trusts  hinbfe  decld,  then  the  sd 
trust  premes  and  all  accumulons  thof,  or  such  pt  or  pts  thof 
as  shall  not  have  become  vested  or  been  applied  under  the 
trusts  and  powers  hrin  decld  and  contd  or  by  law  vested  in 
my  trees,  shall  (subjt.  to  the  trust  hinbfe  decld)  be  held  by 

my  trees  in  trust  for  my  brother absolutely,  if  he  shall 

be  living  at  the  time  of  the  determinon  or  failure  of  the  prior 
trusts  hinbfe  decld,  and  if  he  shall  then  have  died  leavg  a 
child  or  chn  then  living,  then  in  trust  for  such  child  or  chn, 


PRfiC£t)dKtS.  881 

if  more  than  one,  in  equal  shares,  and  in  default  of  any  such  ^mo.  xdc 

child  or  chn  then  in  trust  for  my  cousin  absolutely ; 

Provd  always  that  it  shall  be  lawful  for  my  trees  at  their  investmcht 

discron  to  invest  the  sd  sum  of  £ ,  or  any  pt  thof,  in  or  *^^*"^- 

upon  any  of  the  investmts  hinbfe  authorised,  with  power  at 
the  like  discron  to  vary  such  investmts,  and  the  investmts 

for  the  time  ^epresentg  the  sd  sum  of  £ shall  be  held 

upon  and  for  the  like  trusts  and  pposes  as  are  hinbfe  decld 

concemg  the  sd  sum  of  £ ;  Power  to  aUot  specific  ppty 

in  satisfon  of,  **  the  sd  sum  of  £ or  any  pt  thof,"  p,  788  ; 

Advcemt  clause  as  to  chn  and  grandchn,  p.  786,  form  vn., 
mutatis  mutandis  (a) ;  Declaron  as  to  income  of  real  and 
psonal  este  until  conversion,  p.  741,  form  xn. ;  Power  to 
manage  and  let  until  conversion,  p.  794,  forms  n.  and  in. ; 

I  DEVISE  AND  BEQUEATH  UUto and ,  hiuafter  called  Deyiae  and 

my  colonial  trees,  all  my  real  and  psonal  este  and  effects  J^ionllil 
situate  and  being  at  the  time  of  my  death  in  the  Colony  of  property. 

,  ezply  includg  all  debts  and  other  choses  in  action  wch 

shall  then  be  recoverable  by  action  or  other  legal  pcdgs  in 
such  colony,  upon  the  like  trusts,  and  subjt  to  the  like  powers 
and  provons  with  respt  to  the  sale,  conversion,  and  gettg  in 
of  the  same,  and  the  managemt  and  leasg  thof  until  sale,  as 
are  hinbfe  decld  and  contd  with  referee  to  my  genl  este  and 
effects  hinbfe  devised  and  bequed  to  my  trees  ;  And  I  direct  Tni«ts. 
that  my  colonial  trees  shall  stand  possed  of  the  net  proceeds 
arisg  from  the  sale,  conversion,  and  gettg  in  of  the  sd  real 
and  psonal  este  and  premes  hinbfe  devised  and  bequed  to 
them,  and  of  the  net  rents,  profits,  and  annual  income  thof 
imtil  conversion,  after  paymt  throut  of  all  outgoings  and 
expses  (b)  of  managemt  and  realison,  or  orwise  incurred  by 
my  colonial  trees,  and  any  debts  owing  by  me  in  the  sd 


(a)  The  maintenance  and  accnmnlation  clauses  are  omitted  in  reliance  on 
the  statute.  If  inserted,  they  may  be  according  to  forms  I.  and  ii.,  or 
form  IV.,  p.  784,  tnvtatU  mutandU, 

(5)  As  to  the  liability  to  Colonial  taxes  and  duties,  see  Ptter  t.  Stirling, 
10  Ch.  D.  279.  As  to  the  liability  to  English  death  duties,  see  Ibrbei  v.  Stevens, 
10  Eq.  178,  and  the  cases  there  cited ;  Stokes  v.  Ducroz,  W.  N.  1890,  p.  18. 
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^"^'  '"'  colony  of at  my  dece,  upon  tmst  from  time  to  time  to 

remit  such  net  proceeds,  rents,  profits,  and  income  as  and 
when  the  same  shall  be  realised  or  reced  by  them  to  my 
trees,  to  be  resply  held  and  applied  by  my  trees  upon  the 
trusts  and  in  the  mner  hinbfe  provd  concerng  the  proeeeds 
of  the  realison  of  my  genl  este  and  the  income  thof  resply, 

but  not  so  as  to  increase  or  duplicate  the  sd  sum  of  £ ; 

I  AUTHORiSB  my  trees,  except  as  to  any  ppty  wch  may  for 
the  time  being  be  legally  vested  in  my  colonial  trees,  and 
my  colonial  trees  as  to  such  last-mentd  ppty,  continue  power 
to  determine  questions,  p.  838,  saying,  "  my  trees  or  colonial 
trees  resply ;  '*  [//*  there  is  land  in  England  insert  any  clauses 
with  referee  to  the  Settled  Land  Act  wch  may  be  required  as 
in  Prec.  IV.] ;  And  I  declahe  that  the  rect  of  my  trees  and 
of  my  colonial  trees  resply,  continue  trees'  rect  clause,  p.  832, 
mutatis  mutandis  ;  Power  to  appt  new  trees,  with  varions  for 
sevl  sets,  p.  832,  saying  after  "  incapable  to  act,"  "  or  as  to 
my  trees  or  any  of  them  reside  abroad,  or  as  to  my  colonial 
trees  or  any  of  them  cease  to  reside  in  the  colony  of  — 
Pow«r  to     Pro  YD  ALWAYS  and  I  declare  that  in  the  event  of  the  sd 

^JjjJ^  f^  and  ,  the  colonial  trees,  or  either  of  them  retumg  to 

vBtnniing  England,  whether  in  my  lifetime  or  after  my  death,  they  or 
to  ^amm»  ^^^  shall,  if  willg,  be  at  liberty  to  assume  the  genl  treeship 
«^*f»*  of  my  will  jtly  with  the  other  trees  or  tree  for  the  time  being 
ship.  (if  any),  or  alone  if  there  shall  be  no  other  trees  or  tree,  in 

wch  case  a  deed  shall  be  exted  for  evidencg  their  or  bis 
acceptce  of  such  treeship,  and  vestg  the  trust  este  in  them 
or  him,  either  jtly  or  alone  as  afsd  ;  Trees'  indemnity  and 
reimbursemt  clause,  p.  837,  form  xiv. ;  Declaron  as  to  devolon 
of  powers  of  trees,  p.  889;  The  same  for  colonial  trees; 
Apptmt  of  colonial  trees  exs  **  as  to  the  ppty  and  premes 
hinbfe  bequed  to  them,*'  and  of  general  trees,  *'  and  the  sd, 
colonial  trees,  if  and  when  they  shall  resply  return  to 
England,"  genl  exs,  p.  841,  form  vi.,  omittg  diron  as  to 
expse  of  limd  probate :  I  authorise  my  acting  genl  exs  or 
exor  for  the  time  being  as  to  my  genl  este,  and  my  acting 
special  exs  or  exor  for  the  time  being  as  to  my  este  in  the 


. »» 
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sd  colony,  To  compromise,  dc,  p.  841 ;  Devise  of  trust,  dtc,  »«"oj^ 
estts  of  copyhd,  p.  889 ;  Power  to  employ  agents,  p.  888 ; 
Apptmt  of  guardians,  p.  842.     In  witness,  &c. 


CONCURRENT  Will  disposing  of  Real  Estate  in       »««ja- 

a  Foreign  Country  (a), 

Commencemt,  p.  686,  form  m. :  I  hby  devise  all  my  real 
and  immoveable    ppty    includg  leasehds  situate    in   [the 


(a)  Where  the  testator  is  possessed  of  land  situate  in  a  colony  or  foreign  Am  to  wills 
country,  or  in  Scotland,  it  may  be  necessary,  or  more  convenient,  to  make  a  of  property 
separate  will  as  to  such  property.  As  to  the  practice  of  the  Probate  Court  ntuate 
where  there  is  a  separate  will  of  foreign  property,  see  Be  Astor,  1  P.  D.  150.  *^'^' 
As  to  wills  of  Scotch  property,  see  1  Jarman  on  Wills,  4th  ed.,  p.  9  ;  **  The 
Titles  to  Land  ConsoUdation  (ScoUand)  Act,  1868,"  31  k  32  Vic.  c.  101,  ss. 
19,  20,  21  ;  and  "The  Conveyancing  (Scotland)  Act,  1874,"  37  &;  88  Vic. 
c.  91,  83.  39,  40,  46,  51.  Occasionally  there  may  be  doubts  whether  a 
testator  is  domiciled  in  England  or  abroad  ;  and  as  the  construction  of  a 
will  of  personalty  and  the  rights  of  persons  claiming  under  it  are  regulated 
by  the  law  of  the  testator^s  domidl  (though  as  far  as  regards  construction 
it  seems  that  this  rule  may  give  way  to  a  distinct  expression  or  indication  of 
a  contrary  intention,  see  Bradford  v.  Young,  26  Ch.  D.  666 ;  29  Ch.  D.  618), 
it  will  be  proper  in  this  case  to  have  the  will  settled  both  by  an  English  and 
a  foreign  lawyer,  so  that  it  may  take  effect,  whatever  his  domicil  may  be.  See 
as  to  the  form  of  the  execution  of  a  will  of  personalty  by  a  Britidi  subject 
wherever  domiciled,  24  k  25  Via  c.  114,  whidi,  however,  it  should  be  borne 
in  mind,  does  not  affect  the  formalities  required  by  the  Wills  Act,  ss.  9  and 
10,  as  to  a  will  made  in  exercise  of  a  power  (iZff  JTinoan,  25  Ch.  D.  873). 
The  construction  of  a  will  disposing  of  land  is  regulated  by  the  lex  loei  tihu, 
and,  therefore,  such  a  will  should  be  settled  by  a  lawyer  conversant  with  the 
law  of  the  place  where  the  land  is  situate.  In  case,  however,  the  testator  is 
f  ji  e»tremi$,  so  that  there  is  no  time  to  procure  the  assistance  of  a  foreign 
lawyer,  the  better  course  appears  to  be,  to  make  a  short  concurrent  will,  dis- 
posing only  of  the  foreign  land,  and  in  the  principal  will  to  put  all  persons 
to  their  election  to  confirm  it  (see  the  form  of  an  election  clause -at  p.  876). 
The  question  'whether  the  formalities  necessary  for  the  validity  of  a  will 
disposing  of  land  are  those  of  the  lex  loci  actus  or  the  lex  loei  HtuSy  is 
answered  differently  by  the  laws  of  different  countries,  but  according  to  the 
better  opinion  this  also  should  be  governed  by  the  lex  loci  eitnSf  see  Story, 
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Fuojx.  Republic  of  France]  to  K.  of ,  and  L.  of ,  for  all 

my  este  and  intt  thrin,  and  I  hby  institute  theui  my  hrs  in 
respt  thof,  Upon  tbust  to  sell  the  same  and  give  effectual 
rects  for  the  pchase-moy  thof  and  to  let  and  manage  the 
same  in  the  meantime  with  the  same  discronary  powers  as 
to  the  time  and  mode  of  sale  and  orwise  in  relon  thto,  and 
as  to  the  lettg  and  managemt  of  the  ppty  as  if  they  were 
absolute  owners  thof,  And  upon  trust  to  pay  and  remit 
the  net  proceeds  of  such  sale  and  the  net  rents  and 
profits  in  the  meantime  (after  paymt  of  all  ezpses  and  out- 
goings) to  M.  of ,  and  N.  of ,  or  other  my  exs  or 

exor  for  the  time  being  in  England  to  be  held  by  them  or 
him  upon  the  trusts  and  for  the  pposes  decld  coucemg  the 
same  by  my  will,  bearg  even  date  hrwith.    In  witness,  &c. 


puo.  XXI.         WILL  of  a  Widow  in  favour  of  her  Children  or  Issue 

Under  a  Power  of  Appointment  contained  in  her 
husband*8  WiU,  and  declaring  Trusts  of  her  Own 
Property  by  Reference, 

Bacital  of        Commencemt,  p.  685  ;  Whas    my  late  husbd  K  by  his 

husband*!    ^yj  dated,  &c.,  and  proved  with  a  codl  on,  &c.,  directed  that 

the  trees  thof  shd  stand  possed  of  the  investmts  thby  directed 

Conflict  of  Laws,  sec.  471,  etseq.  The  safer  ourse,  in  the  absence  of  special 
information,  is  to  execute  the  will  so  that  it  will  be  valid  in  either  case.  It 
is  apprehended  that  a  holograph  will,  dated  and  signed  bj  the  testator 
(which  is  yaltd  in  most  countries  where  the  law  is  founded  on  the  Civil  Law) 
and  executed  in  the  presence  of  three  witnesses,  all  signing  at  the  same  time 
in  the  presence  of  the  testator  and  each  other,  so  as  to  have  been  valid  under 
the  Statute  of  Frauds,  would  be  valid  in  most  countries ;  it  would  appear,  how- 
ever, that  witnesses  are  not  necessary  according  to  French  law  QRe  Kirtoan, 
vbi  supra).  See  further  on  this  subject,  and  generally  on  the  question  by 
what  local  law  wills  are  governed,  1  Jaxm.  Wills,  ch.  1 ;  4  Dav.  Free.  347  ; 
and  as  to  the  wills  of  aliens,  see  Blosoam  v.  Favre,  8  P.  D.  101 ;  9  P.  D.  130 
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to  be  made  of  the  proceeds  of  the  sale  callg  in  and  conver-  ^moj"". 
sion  thbj  directed  to  be  made  of  his  real  and  residuary 
psonal  este  and  of  the  other  moy  formg  pt  of  his  este,  and 
of  the  income  of  such  investmts,  and  of  the  rents,  profits, 
and  annual  produce  of  such  real  and  psonal  este  until  the 
conversion  thof,  upon  trust  after  my  death  for  such  one  or 
more,  &c.,  continue  recital  of  power  of  apptmt  among  chn  or 
isstts ;  Now  IN  EXERCISE  of  the  sd  recited  power  and  of  Appoint- 
every  or  any  other  power  in  this  behalf  me  enablg,  I  afpt 
AND  DECLARE  that  the  trees  or  tree  for  the  time  being  of  the 
sd  will  of  my  sd  husbd  shall  from  and  after  my  dece  stand 
possed  of  the  trust  funds  and  ppty  representg  or  constitutg 
the  residuary  real  and  psonal  este  of  my  sd  husbd,  or  the  pro- 
ceeds of  the  sale  callg  in  and  conversion  thof,  and  of  the  in- 
come and  annual  produce  thof,  upon  the  trusts  and  subjt  to  the 
powers  and  provons  hinafter  decld  and  contd  concemg  the 
same,  that  is  to  say,  trusts  for  chn  or  issue^  see  Prec,  IV.  (a) ; 

(a)  In  wills  exercising  special  powers  of  appointment  the  foUowing  points  Points  to  bo 
reqoire  attention : — Care  must  be  taken  not  only  to  keep  within  the  power  as  attended 
regards  the  objects  in  whose  favour  the  appointment  is  made,  bat  also  to  avoid  to  in  'wills 
transgressing  the  rule  against  perpetuities,  either  as  regards  the  objects  of  the  ^^^'o^ 
appointment,  or  the  period  at  which  their  interests  are  to  vest ;  the  test  as  to  I^oojn^ 
the  latter  point  being,  whether  the  appointment,  if  inserted  in  the  instrument  meni 
creating  the  power,  would  have  been  within  the  legal  limits.   The  share  of  a  among 
child  cannot,  therefore,  be  settled  on  him  or  her  for  life  with  remainder  to  children 
his  or  her  issue,  unless  the  power  expressly  extends  to  g^randchildren  ;  and  if  ^^  w"^*' 
it  does  so  extend,  it  would  still  in  general  be  necessary,  in  order  to  keep 
within  the  legal  limits,  that  the  issue  taking  in  remainder  should  not  only 
be  bom,  but  should  also  acquire  vested  interests  within  twenty-one  years 
from  the  death  of  the  testator.    Even  where  the  appointment  is  confined  to 
children,  and  does  not  extend  to  remoter  issue,  it  may  be  necessary  not  to 
postpone  the  vesting  of  the  shares  to  a  later  age  than  twenty-one,  unless  the 
trust  is  specially  framed  so  as  to  keep  within  the  legal  limits  as  in  form  z., 
p.  756.    A  postponement  of  vesting  beyond  21  has  however  been  held  good 
as  to  children  born  in  the  testator's  lifetime  where  having  regard  to  their 
ages,  their  interests  must  vest,  if  at  all,  within  21  years  from  his  death  (Toa 
BrorkdorffY.  Malcolm,  80  Ch.  D.  172  ;  i?*  Coppard,  86  Ch.  D.  350)  ;  but  it 
would  not  be  prudent  for  the  draftsman  to  rely  on  these  cases.    If  the 
shares  are  settled  it  should  also  be  remembered  that  a  special  power  of  this 
nature  cannot  be  delegated,  so  that  a  power  of  appointment  among  the  issue 
cannot  be  given  to  the  parent.    For  the  same  reason,  when  the  life  interest 
of  the  child  is  made  determinable  on  bankruptcy,  &c,  the  usual  trust  for  the 
application  of  the  income  after  forfeiture  at  the  discretion  of  the  tmstecsfor 
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voo.  xn  [^^faintce  and  aecumuUm  clauses,  p.  782,  unless  omiUed  in 
reUance  an  the  stattUe,  and]  Advcemt  clause,  p.  786,  mutattM 
mutandis,  except  that  the  investmt  of  the  a^cumuUms  shd  he  in 
sees  authorised  by  the  instrumt  creaig  the  power,  and  substiti^tg 
•*  the  trees  or  tree  of  the  sd  will  of  my  sd  hu8bd/'/^>  "  ^^7 
trees  ; "  Specific  legacies,  p.  686 ;  Oenl  legacies,  p.  706 ;  Oift 
of  residue  to  trees  of  will,  p.  784,/onn  vm. ;  Upon  trust  for 
conversion,  p.  785  ;  to  pay  debts,  8fc.,  p.  789 ;  MarshaUg 
Trofltoof  clause,  p.  789  ;  For  investmt  of  residue,  p.  748 ;  And  8HAi«i« 
[l^f^,^!^^  stand  possed  of  my  sd  residuary  tmst  este  and  the  income 
thof  upon  the  like  trusts  and  subjt  to  the  like  powers  and 
provons  as  are  hinbfe  dedd  and  contd  concemg  the  sd 
trust  premes  representg  or  constitutg  the  residuary  este  of 
my  sd  late  husbd,  with  the  substiton  of  my  trees  for  the 
trees  of  his  will ;  Provd  always  and  I  declare,  <&c.,  uUinuUe 
trusts  of  residuary  este,  p.  777  ;  Declaron  as  to  income  until 
conversion,  p,  741 ;  The  rest  of  the  Prec,  may  be  as  in  Pree» 
IV.,  includg  the  apptmt  of  guardians  (a).    In  witness,  &c. 

the  benefit  of  the  child  and  other  objects,  e^en  though  the  latter  are  within 
the  power,  cannot,  it  is  ooDceived,  be  inserted,  unless  such  a  delegation  is 
expressly  authorised  by  the  power.    If  it  is  desired  to  provide  for  the  event 
of  a  child  dying  in  the  lifetime  of  the  testator,  this  cannot  be  done  by  an 
appointment  to  the  deceased  child  or  its  representatives  (the  33rd  section 
of  the  Wills  Act  not  applying  to  appointments  under  special  powers,  see 
Holyland  v.  Lewtjif  26  Ch.  D.  266),  and  the  only  course  in  such  a  case  will 
be,  to  appoint  a  share  to  the  issue  of  the  deceased  child  (if  they  are  objects 
of  the  power)  by  substitution,  or  to  leave  the  share  unappointed,  so  as  (if  the 
case  admits  of  it)  to  devolve  on  the  representatives  of  the  deceased  child 
under  the  trust  in  default  of  appointment,  with  the  aid  of  the  hotchpot 
clause.    Sometimes,  however,  an  appointment  in  excess  of  the  power  may  be 
made  effectual,  by  giving  benefits  to  the  persons  entitled  in  default  of 
appointment  and  putting  them  to  their  election  to  confirm  it.    The  trusts  of 
an  appointment  under  a  special  power  must  generally  be  executed  by  the 
trustees  of  the  instrument  creating  the  power,  and  not  by  those  of  the  will, 
though  in  some  cases  it  has  been  held  competent  to  the  testator  to  supersede 
the  original  trustees,  see  Von  Broehdorff  v.  MdUiolm^  uhi  supra  ;  Scotney  v, 
Lomax,  29  Ch.  D.  636,  31  Ch.  D.  380 ;  4  Dav.  Prec.  p.  277,  note.    A  will 
exercising  a  power  must  be  executed  in  the  usual  manner,  although  special 
formalities  may  b  e  required  by  the  power,   see  s.  10  of  the  Wills   Act. 
That  a  testamentary  appointment  may  be  a  fraud  upon  a  power,  see  Be 
Ktrtoan,  26  Ch.  D.  373. 
(a)  See  as  to  guardians,  p.  842,  note. 
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pRso.  zxn. 

WILL  under  Special  Powers  of  Appointment  in  a 
Settlement  and  prior  Will  appointing  a  Legacy  to  a 
Daughter,  and  subject  thereto  One  Moiety  of 
the  fund^  to  a  Son  for  Life  Determinable  on 
Bankruptcy,  tfc,  with  remainder  to  his  Children, 
and  the  Other  Moiety  to  a  Daughter  for  Life, 
with  remainder  to  her  Children,  and  disposing  of 
the  Testator's  Own  Property  in  like  manner. 
Hotchpot  Clause  (b). 

Commencemt,  p.  685 ;   Whas  under  or  by  virtue  of  the  Recital  of 
settlemt  made  on  my  marre  with  mj'  late  wife,  dated,  &c.,  ^^®"' 
and  expd,  &c.,  and  the  will  dated,   &c.,  and  a  codl  thto 
dated,  4;c.,  of  my  late  father,  wch  were  resply  proved,  &c., 
divers  trust  funds  and  ppty  are  settled  in  trust  (but  as  to 
the  trust  premes  settled  by  the  sd  will  and  codl  of  my  sd 
father  subjt  to  the  life  intt  of  my  mother  thrin)  for  myself 
during  my  life,  and  after  my  dece  upon  trusts  for  my  issue, 
under  wch  I  have  a  testy  power  of  apptmt  over  such  respive 
trust  funds  and  ppty  in  favour  of  all  or  any  exclusively  of 
the   others  or  other  of  my  chn  or  remoter  issue  in  such 
shares  and  mner  as  I  may  think  fit ;  Now  in  exercise  of  Appoint- 
the  respive  powers  for  this  ppose   given  to  me  by  the  sd™®*** 
settlemt,  and  will  and  codl  resply,  and  of  all  other  powers, 
if  any,  enablg  me  in  this  behalf,  I  do  hby  direct  and  appt 
that  the  trees  or  tree  for  the  time  being  of  my  sd   marre 
settlemt  shall  as  soon  as  may  be  after  my  dece,  by  or  out  of  Bum  of 
of  the  trust  funds  and  premes  held  upon  the  trusts  of  the  sd  ^^^* 
settlemt,  raise  or  set  apart  and  appropriate   the  sum   of 

(b)  Bee  note  to  last  Preoedent,  p.  885,  espedallj  as  to  the  detenninable 
life  estate  of  the  son,  and  as  to  the  form  of  the  trust  for  the  issue  of  the  son 
and  daughter.  The  object  of  the  hotchpot  clause  at  the  end  of  the  will  is  to 
redress  any  inequality  caused  by  the  possible  exclusion  of  some  of  the  children 
from  sharing  in  the  appointed  innds. 
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ruo.  xxn. 


Upon 

tnutafor 
daaghter 
and  son. 


Appoini- 
ment  of 
retidae. 


Upon 
iriists. 

Ab  to  0D« 

moiety  for 
Bon  till 
bank- 
raptcy. 


After 
death  of 
Bon  for  his 
ehildren. 


£ or  trast  funds  or  inyestmts  wch  such  trees   or  tree 

shall  deem  to  be  of  equivalent  value,  and  shall  stand  possed 
of  the  same  or  of  the  trust  funds  and  premes  from  time  to 
time  representg  the  same  (and  so  that  such  approprion  shall 
not  affect  the  power  of  transposg  investmts  in  my  sd  marre 
settlemt  contd) ;  Upon  the  like  trusts  and  subjt  to  the 
like  powers  and  provons  for  the  benefit  of  my  daur  Li.  and 
her  issue,  and  with  the  like  ulterior  trusts  for  the  benefit  of 
mj  son  M.  and  his  issue  in  the  event  of  the   default  or 
failure  of  the  issue  of  my  sd  daur  as  are  hinafter  decld  and 
contd  concemg  the  moiety  of  the  residue  of  the   sd  trust 
premes  in  favour  of  my  sd  daur  and  her  issue  and  orwise  as 
hinafter  mentd ;  And  I  further  appt  and  direct  that  all  the 
residue  of  the  sd  trust  funds  and  ppty  held  upon  the  trusts 
of  my  sd  marre  settlemt  and  also  all  and  singr  the   trast 
funds  and  ppty  held  upon  the  trusts  of  the  sd  will  and  codl 
of  my  sd  father  as  afsd,  and  the  trust  premes  from  time  to 
time  representg  the  same  resply,  shall  from  and  after  my 
dece  remain  and  be,  and  that  the  trees  or  tree  for  the  time 
being  of  the  sd  settlemt  and  will  and  codl  resply  shall  stand 
possed  thof  resply  (but  subjt  as  to  the  trust  premes  held 
under  the  sd  will  and  codl  to  the  life  intt  of  my  mother 
thrin) ;  Upon  the  trusts  hinafter  decld  concemg  the  same, 
that  is  to  say,  As  to  one   moiety  of  the  sd  respive  trust 
premes ;  Upon  trust  that  the  sd  respive  trees  or  tree  shall 
if  my  son  M.  shall  not,  &c.,  life  intt  determinable  on  bkpUtf, 
rfc,  p.  747,  and  tryst  of  income  after  forfeiture  for  the  psom 
who  u'd  be  entled  if  the  son  were  dead,  p.  749,  form  vnr., 
And  from  and  after  the  dece  of  my  sd  son  the  sd  respive 
trees  or  tree  shall  stand  possed  of  the  capital  and  income 
of  the  sd  moiety  of  the  sd  respive  trust  premes.  In  trust 
for  the  chn  or  child  of  my  sd  son  who  shall  be  born  in  my 
lifetime  and  shall  attain  the  age  of  21  yrs,  or  in  the  case  of 
daurs  xnAvry  under  that  age,  and  the  chn  or  child  of  my  sd 
son  who  shall  be  bom  after  my  dece  (a)  and  shall  be  living 


(a)  This  extension  of  the  appointment  to  iftme  born  after  the  testator*! 
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at  the  expiron  of  21  yrs  from  my  dece,  or  in  the  case  of  ^**^  ""• 
daurs  shall  have  previously  married,  and  if  more  than  one 
in  equal  shares ;  [^Usval  maintce  and  accumuhm  clauses  as 
to  son's  chny  p.  782,  unless  omitted  in  reliance  on  the  statute 
and]  usual  advcemt  clause,  p.  786,  modified  as  in  the  last 
Prec, ;    And   I    further   appt   and    declare   that  the   sd  Appoint- 
respive  trees  or  tree  of  the  sd  settlemt  and  will  and  codl  other 
resply  shall  from   and  after  my  dece  stand  possed  of  the  ™oi«*y« 
other  moiety  of  the  sd  respive  trust  funds   and  j)pty  held 
upon  the  trusts  of  the  sd  settlemt  and  will  and  codl  resply 
(suhjt  as  afsd),  and  the  trust  premes  representg  the  same 
resply  and  the  income  and  annual  produce  thof  resply,  Upon  Upon 
TRUST  to  pay  such  income  and  annual  produce  to  my  sd  daughter 
daur  L.  during  her  life  for  her  septe  use,  and  so  that  during  ^^r  life, 
coverture  and  within  the  period  of  21  yrs  from  my  dece  she  *^d]^n?®^ 
shall  not  have  power  to  anticipate  the  same  (b),  And  from 
and  after  her  death  as  to  as  well  the  capital  of  the  same 
moiety  as  the  income  thof  upon  the  like  trusts  and  subjt 
to  the  like  powers  and  provons  for  the  benefit  of  the  chn 
or  child  of  my  sd  daur  born  in  my  lifetime  or  after  my-  dece 
as   are   hinbfe  decld  and  contd   concerng  the  first  mentd 
moiety  of  the  sd  trust  premes  for  the  benefit  of  the  chn  or 
child  of  my  sd  son  bom  in  my  lifetime  or  after  my  dece ; 
Provd  always  and  I  declare  that  in  case  either  of  them  my  Gift  in 
sd  son  or  daur  shall  die  witht  leavg  any  child  who  shall  aSSgSe/'^ 
attain  a  vested  intt  under  the  trusts  hinbfe   decld,  then  the  dies  with- 
moiety  of  the  sd  respive  trusts  hinbfe  appted  in  favour  of 
my  sd  son  or  daur  (as  the  case  may  be)   as  to  whom  there 
shall  be  such  default  or  failure   of  chn,  and   the   income 


death,  though  not  too  remote,  as  the  shares  are  made  to  vest  within  21  years 
from  his  death,  would  often  go  beyond  the  power,  which  is  commonly 
restricted  to  issue  bom  in  the  appointor's  lifetime. 

(i)  As  to  the  validity  of  a  restraint  on  anticipation  in  an  appointment 
under  a  limited  power  with  reference  to  remoteness,  see  3  Dav.  P^c,  p.  167, 
note  (z)  ;  see  also  B^  Ridley^  11  Ch.  D.  645.  The  restriction  in  the  text  to 
21  years  appears  to  be  necessary  as  to  the  fund  derived  under  the  marriage 
settlement,  and  possibly  also  as  to  the  other  fund. 
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tbofp  or  BO  much  thof  as  ahall  not  have  been  applied  or 
posed  of  under  the  trusts  or  powers  vested  in  the  sd  respive 
trees  or  tree,  shall  from  and  after  the  dece  of  such  son  or 
daur  as  the  case  may  be,  or  such  default  or  failure  of  his  or 
her  chn,  wheyer  shall  last  happen,  be  held  upon  the  like 
trusts  and   subjt  to  the  like   powers   and  provons  for  the 

benefit  of  the  other  of  them  my  sd  son  or  daur  and  his  or 

• 

her  chn  or  child  bom  in  my  lifetime  or  after  m}"^  dece  as  are 
hinbfe  decld  and  contd  concemg  the  origl  moiety  hinbfe 
appted  for  the  benefit  of  such  son  or  daur  and  his  or  her 
chn  or  child  as  afsd  ;  Specific  bequests,  p.  686 ;  Genl  legacies, 
p.   705  ;    Genl  devise  and  bequest  of  real  and  psoiud  este 
to  trees,  p.  734 ;  Trusts  for  conversion,  p.  786 ;    Paymt  of 
debts,   dtc,  p.  7S9,  with  marshallg   clause,  p.  789,  and  in- 
restmt,  p.  748 ;  Trust  as  to  one  moiety  for  the  son  for  Ufe^ 
p.  746,  xciih  remr  to  all  his  chn,  pp.  752,  758 ;  And  as  to  the 
other  moiety  for  the  daur  and  aU  her  chn  by  referee,  p.  771 ; 
and  giving  the  son  and  daur  a  power  of  apptmt  among  their 
Hotchpot    respive  chn ;  Provd  always  and  I  declare  that  no  child  of 
my  sd  son  or  daur  as  the  case  may  be  shall  be  entled  to  any 
share   of  the   moiety  of  my  residuary    este   or  the  trust 
premes  representg  the  same  the  trusts  whof  are  hinbfe  decld 
in  favour  of  the  chn  of  my  son  or  daur  resply  witht  bringing 
the  share  of  capital,  if  any,  to  wch  he  or  she  may  become 
entled  of  the  trust  premes  hinbfe  appted  under  the  respive 
powers  contd  in  my  sd  marre  settlemt  and  in  the  sd  will  and 
codl  of  my  sd  father  into  hotchpot  and  acctg  for  the  same 
accdly.      Other  usual  clauses  relatg  to  testor*s  own  ppty. 
In  witness,  &c. 


cUvae. 
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xxin. 

PRBO 

WILL  of  a  Married  Woman  Under  a  Power  in  her     xxm. 
marriage  Settlement  in  favour  of  her  Husband.    A 
Short  form  (a). 

THIS  IS  THE  LAST  WILL  of  me,  A.,  the  wife  of  B., 
of,  &c.,  In  exercise  of  a  power  contd  in  an  indre  dated, 
&c.,  being  a  settlemt  exted  on  m}-  marre  with  my  sd  husbd, 
and  of  every  other  power  hrunto  me  enablg,  I  appt  and 
du'ect  that  in  case  there  shall  be  no  child  of  my  sd  marre, 
who  being  a  son  shall  attain  the  age  of  21  yrs,  or  being  a 

(a)  The  testamentary  power  of  a  married  woman  has  been  enlarged  by 
the  Married  Women's  Property  Act,  1882  (as  to  which  see  Vol.  I.  p.  522,  note), 
and  extends  to  all  property  which  by  that  Act  or  ander  the  old  law  constitutes 
her  separate  estate  ;  but  her  power  of  disposition  under  the  Act  does  not  go 
beyond  this  ;  so  that  notwithstanding  s.  24  of  the  Wills  Act,  her  will  made  As  to  wills 
during  coverture  is  not,  unless  re-executed  after  she  becomes  discoTerfc,  ®'  mamed 
effectual  to  dispose  of  property  acquired  by  her  after  the  coverture ;  Re  ^*'™*"^* 
Priee,  28  Ch.  D.  709  ;  and  see  Re  Young,  ib.  705.  The  will  in  this  Prece- 
dent is  made  under  the  power  in  the  ordinary  ultimate  trusts  in  a  marriage 
settlement  of  the  wife*s  property  in  default  of  issue  of  the  marriage.  The 
old  form  of  these  trusts  was  for  the  wife  absolutely  if  she  survived  the 
husband,  but  if  she  predeceased  him  gave  her  a  power  of  appointment  by 
vv  ill  (as  in  the  settlement  recited  in  the  next  Precedent)  ;  and  a  will  made 
during  the  coverture  could  only  operate  as  an  exercise  of  the  power,  and  not 
86  a  disposition  of  her  interest  if  she  survived  the  husband,  as  to  which  she  had 
no  testamentary  capacity  during  the  coverture,  and  it  was  necessary  that  she 
should  make  a  new  will  or  re-execute  her  wifl  in  that  event  (Trimmell  v, 
I^lh  \%  Beav.  537  ;  Price  v.  Parker,  16  Sim.  198  ;  Re  Wollatton,  9  Jur. 
N.  S.  727 ;  Noble  v.  Willoch,  8  Ch.  778)  ;  and  this,  as  above  stated,  is  stUl 
necessary. 

Although  a  married  woman's  testamentary  power  is  still  restricted,  the  old  As  to 
practice  of  confining  the  grant  of  probate  to  such  property  as  she  had  power  powers  of 
to  dispose  of  has  been  discontinued  since  the  late  Act,  and  the  form  of  the  ™*"^**^ 
grant  is  now  general  as  in  the  case  of  a  man  ;  see  Re  Price,  12  P.  D.  137 ;  ™ojQt 
Re  Lambert,  39  Gh.  D.  626  ;  vrith  the  anomalous  result  that  her  executors  executon. 
acquire  a  right  of  realisation  and  administration  of  all  her  personal  estate, 
including  property  over  which  she  has  no  dispositive  power,  and  as  to  which 
her  dispositions  are  a  nullity  ;  Smart  v.  Tranter,  40  Ch.  D.  165  ;  43  Ch.  D.  587. 

As  to  a  mairied  woman*s  power  to  appoint  guardians  of  her  children,  see 
49  &  60  Vic.  a  27,  s.  3,  ante,  p.  842,  note. 

As  to  the  husband^s  right  to  the  wife's  undisposed  of  separate  personal 
estate,  which  is  not  affected  by  the  M.  W.  P.  Act,  1882,  see  p.  469,  note. 
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daor  shall  attain  that  age  or  many,  then  the  trees  or  tee 
for  the  time  being  of  the  sd  indre  of  settlemt  shall  from  tnd 
after  my  dece,  or  such  default  or  failure  of  our  i8sae»  wdi 
shall  last  happen,  and  subjt  to  the  trusts  and  powers  of  the  si 
settlemt  or  bj  law  vested  in  such  trees  or  tree,  and  to  eveiy 
exercise  of  such  powers,  stand  possed  of  the  stocks,  fonds, 

sees,  and  ppty  representg  the  sum  of  £ ,  or,  "  the  tmst 

funds  and  premes  "  thby  settled  [and  all  ppty  becomg  subjt 
to  the  trusts  of  the  sd  settlemt  by  virtue  of  the  provon  tbiin 
contd  for  the  settlemt  of  my  other  and  after-acquired  pptj] 
In  trust  for  my  sd  husbd,  his  exs,  ads,  and  assns,  abso- 
lutely ;  And  I  dkvise,  bequeath,  and  appt  all  other  pptr, 
whether  real  or  psonal,  belonging  to  me  for  my  septe  use, 
or  over  wch  I  shall  at  the  time  of  my  death  have  any  abso- 
lute power  of  apptmt  or  disposon  by  wiU,  subjt  to  my  debts 
and  engagemts  in  the  nature  of  debts,  unto  my  sd  husbd, 
his  hrs,  exs,  ads,  and  assns  absolutely ;  Apptmt  of  B,  exor, 
p.  840.    In  witness,  &c. 


meui. 


„^  TESTAMENTARY    Appointment    by    a    Mabbied 

xxiT.  Woman,  under  a  Power  to  appoint  to  her  Issue,  of 

the  whole  Income  during  her  Husband's  Ljfe  to 
her  Infant  Sons  and  Unmarried  Dauohteb^i 
there  being  no  Power  to  appoint  to  Husband  (a). 

Appoint-  Commencemtf  see  last  form ;  In  exercise  of  the  power  for 
this  ppose  given  to  me  by  the  will  of  X.,  of,  &c.,  deced, 
dated,  &c.,  and  proved,  &c.,  and  of  every,  &c.,  I  do  hby 
appt  that  from  and  after  my  dece  the  trees  or  tree  for  the 

(a)  This  appointment,  although  having  for  its  object  indirectly  to  secure 
the  income  to  the  husband  as  far  as  possible}  seems  legitimate  and  not  open 
to  objection  under  the  doctrine  as  to  frauds  on  powers,  although  a  testamen- 
tary appointment  jpa&y  (as  in  Re  Kirwan^  25  Ch.  D.  373)  be  impeachable  cm 
that  account, 
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time  being  of  the  sd  will  shall  daring  the  life  of  my  hasbd  "^*«^- 
A.  (shd  he  survive  me)  stand  possed  of  all  the  annual  — 1 
income  of  the  share  of  the  residuary  este  of  the  sd  testor  by 
the  sd  will  settled  in  trust  for  me  for  my  life,  and  after  my 
dece  in  trust  for  my  issue,  and  the  investmts  representg  the 
same,  in  trust  for  such  of  my  sons  as  shall  for  the  time  being 
be  under  the  age  of  21  yrs  and  such  of  my  daurs  as  shall 
for  the  time  being  be  spinsters  (whether  infants  or  adults), 
and  if  more  than  one  in  equal  shares,  and  shall  pay  and  Mainte- 
apply  the  whole  or  a  competent  pt  of  the  share  of  such  ^^^ 
income  belonging  to  any  such  son  or  daur  who  shall  for  the 
time  being  be  an  infant  for  or  towards  his  or  her  maintce, 
educon,  or  benefit,  either  directly  or  by  paying  the  same  for 
that  ppose  to  his  or  her  guardian  or  guardians  witht  being 
liable  or  concerned  to  see  to  the  applon  thof,  and  witht 
regard  to  the  ability  of  my  sd  husbd  to  maintain  his  infant 
chn  or  to  the  existce  of  any  other  fund  applicable  for  that 
ppose,  and  shall  [accumulate  residu^ejt  and  subjt  as  afsd 
shall  from  and  after  my  dece  hold  the  sd  share  of  the  sd 
residuary  este  and  premes  In  Trust,  &c.,  for  all  chn  at  21, 
die.    In  witness,  &c. 


WILL  of  a  Married  Woman  (fc)  under  a  Power  in  her  nwo.  xxr 
Marriage  Settlement  and  disposing  of  her  SevA' 
RATE  Estate.  Bequest  o/ Legacies  and  Annuity. 
Special  Gift  of  annuity  Fund  after  death  of 
annuitant  Oift  of  Legacies  in  trust  for  Sisters 
and  their  Issue.  Legacy  in  trust  for  Childrbn 
of  another  Sister  who  does  not  take  a  life  interest. 
Direction  to  pay  Income  of  Minors  to  their 
Mother  for  their  maintenance.  Oift  of  Kesidue 
to  Brothers. 

I.,  A.,  the  wife  of  B.,  of,  &c.,  declare  this  to  be  my  last  Oommenee- 
menu 


(()  See  p.  691,  note. 
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FBio.  XXV.  xriil :  Whas  by  a  settlemt  made  on  my  marre  with  my  sd 
Recital  of   husbd,  dated,  &c.,  and  expd  to  be  made  between  myself  hj 

"J™^     my  then  name  of  of  the  first  pt,  my  sd  husbd  of  the 

second  pt,  and  C.  and  D.  of  the  third  pt,  the  sevl  stocks, 
funds,  and  ppty  thrin  mentd,  and  certain  intts  wch  were 
then  in  reversion  or  contingency  or  unascertainedi  but  wch 
have  since  fallen  into  posson  or  been  ascertained  and  reced 
by  the  trees  of  the  sd  settlemt  were  settled  upon  trusts  for 
the  benefit  of  myself  and  my  sd  husbd  during  our  respire 
lives,  and  afterwards  for  the  issue  of  our  marre,  and  in  the 
event  of  such  default  or  failure  of  issue  of  our  marre  as 
thrin  mentd,  then  if  I  shd  survive  my  sd  husbd  in  trust  for 
myself  absolutely,  but  if  I  shd  die  in  the  lifetime  of  my  sd 
husbd  then  subjt  to  his  life  intt  upon  such  trusts  and  genlly 
in  such  mner  in  all  respts  as  I  shd,  notwg  my  coverture,  by 
will  appt,  and  the  sd  indre  contains  a  provon  for  the  settlemt 
of  my  other  or  future  ppty  accrug  during  my  sd  coverture 
(except  as  thrin  mentd)  upon  the  like  trusts  ;  Now  in  exkr- 
Appoint-  GiSE  of  the  power  given  by  the  sd  settlemt  as  afsd  and  of 
any  other  power  so  enablg  me,  I  hby  appt  and  direct  that 
if  my  sd  husbd  shall  survive  me,  and  in  case  of  such  default 
or  failure  of  issue  of  our  marre  as  in  the  sd  settlemt  is 
mentd,  all  the  trust  funds  and  ppty  wch  are  now  or  may 
hrafter  become  subjt  to  the  trusts  of  the  sd  settlemt,  and 
the  income  thof,  or  so  much  thof  as  shall  not  have  become 
vested  or  been  applied  under  the  trusts  or  powers  by  the  sd 
settlemt  or  by  law  vested  in  the  trees  or  tree  thof,  shall 
from  and  after  the  death  of  my  sd  husbd  and  such  default 
or  failure  of  issue  as  afsd  be  held  by  the  trees  or  tree  for 
the  time  being  of  the  sd  settlemt  (a)  upon  the  trusts  foUowg 
(that  is  to  say).  Upon  trust  to  pay  throut  my  funl  and 
Upon  testy  expses  and  debts,  and  engagemts  in  the  nature  of 
pay  debts,   debts,  and  in  the  next  place  to  payor  provide  for  throut 

(6). . 

(a)  The  trusts  of  the  wiU  in  this  case  (as  the  power  is  general)  might  be 
diiected  to  be  executed  by  the  trustees  appointed  by  the  testatrix  ;  as  to  the 
case  of  a  special  power,  see  p.  886,  note. 

(d)  As  to  the  rights  of  the  husband  as  against  creditors  in  the  absence  of 
a  charge  of  debts,  see  Re  McMyn^  33  Ch.  D.  575. 
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the  followg  legacies  and  annies  free  of  duty  thron,  Bequest  qf  '»*ojcxt. 
legacies,  p.  705,  and  an  anny,  p.  717  ;  And  I  direct  the  sd  and 
,.  trees  or  tree  to  set  apart  and  invftst  M  aay  sueh  inTestmts  ^^ 
as  are  authorised  by  the  sd  settlenrt  'a  8u£rt  capital  sum  to  annuity. 
answer  the  sd  anny  hinbfe  bequed,  and  upon  the  death  of^'™^*^^ 
the  sd  annuitant  I  bequeath  the  fund  so  set  apart  to  such  to  answer 
of  my  brothers  and  sisters  (other  than  my  sister  C.)  as  shall  ^^^^7* 
then  be  living  or  shall  be  dead  leavg  issue  then  living  if  ^^  death 
more  than  one  in  equal  shares,  to  the  intent  that  the  shares  ^'  ^^m- 

tant. 

SO  expd  to  be  given  to  such  of  my  brothers  as  shall  be  dead 
leavg  issue  shall  vest  in  and  be  pd  to  their  respive  psonal 
repves  as  pt  of  their  psonal  este  (c),  and  that  the  shares  so 
expd  to  be  given  to  my  sd  respive  sisters  shall  be  retained 
by  the  sd  trees  or  tree,  and  held  upon  the  trusts  hinafter 

decld  concerng  the  legacies  of  £ each  next  hinafter 

bequed  in  trust  for  them  resply ;  I  direct  that  the  sd  trees  Legacies 
or  tree  shall  set  apai't  the  sum  of  £ or  investmts  wch  ^^'  benefit 

of  sisters. 

they  shall  consider  of  equivalent  value  for  each  of  my  sd 
sisters  (other  than  my  sister  C.)  to  be  held  upon  the  followg 
trusts,  that  is  to  say.  Upon  trust  to  vary  the  investmt  thof  Trusts  of 
at  any  time  in  any  mner  authorised  by  the  sd  settlemt  at  ®**^**^ 
discron,  and  to  pay  the  income  of  each  of  such  sums  and  Sister  for 
the  investmts  thof  to  the  sister  of  mine  for  whom  the  same  ^^ 
shall  be  intd  during  her  life  for  her  septe  use  witht  power 
of  anticipon,  and  after  her  dece  shall  hold  the  capital  thof, 
In  trust,  dtCffor  issue  of  sister,  as  she  may  appt,  p.  752,  in  and  for  her 
default  for  her  chn  at  21,  dtc.,  p.  758  (d) ;  Hotchpot  clause,  ^^' 
p.  768 ;  Advcemt  clause,  p.  786 ;  And  in  case  any  of  my  sd  Gift  orer 

on  death 
~    ■  ■ — — ^ —  of  sister 

without 

(c)  See  p.  758,  note.  issue. 

(d)  In  case  of  the  exercise  of  a  general  testamentarj  power,  whether  hy  a  a-  to 
man  or  a  married  woman,  the  time  nnder  the  rale  against  perpetuities  runs  geneial 
from  the  death,  not  from  the  (^ate  of  the  instrument  creating  the  power  (^Rous  power  of 
V.  Jaekion,  29  Ch.  D.  521,  dissenting  from  He  Powell,  39  L.  J.  Ch.  188,  18  W.  appoint- 
R.  228,  a  case  which  was  opposed  to  the  previoasly  generally  received  ""J!^*  ^^ 
opinion,  and  was  calcnlated  to  canse  mnch  inconTenience,  and  which,  it  is  ^^^  ^    ,' 
conceived,  is  not  now  law).    If  therefore  the  sisten  were  all  bom  at  the  *.®1**'*^" 
testatrix's  death,  no  perpetuity  will  be  created,  thongh  they  were  bom  since 
the  settlement. 
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FBiajoT.  sisters  shall  have  no  child  who  shall  attain  a  Tested  intt 

under  the  trusts  hinbfe  contd,  then  subjt  to  the  trusts  afsd 

the  legacy  hinbfe  bequed  in  trust  for  her  and  the  trust 

funds  representg  the  same  shall  sink  into  the  residue  of  the 

Gift  of       sd  ti-ust  premes ;  And  I  direct  that  the  sd  trees  or  tree 

J^^^     shall  set  apart  the  sum  of  £ or  investmts  wch  they  or 

the  chii-  he  shall  consider  of  equivalent  value,  with  power  to  trans- 
Miother  pose  such  investmts  in  mner  afsd,  and  shall  hold  the  same 
iwing        jjj  XRUST  for  the  chn  or  child  of  my  sd  sister  C.  who  shall, 

Diiection    '''^•»  P*  "^^^^  form  vui. ;  And  I  direct  that  the  income  of  the 
to  pay        expectant  shares  of  such  respive  chn  shall   during  their 
ibarMof     respive  minorities  in  the  case  of  sons,  and  minority  and 
"*?h"  f*    spinsterhood  in  the  case  of  daurs,  be  pd  to  their  mother  the 
mainte-      sd  C,  if  living,  for  their  maintce  and  educon,  but  witht  any 
nanoe.        liability  to  acct  for  the  applicon  thof,  and  in  case  of  her 
death  the  same  income  or  any  pt  thof  shall  be  applied  at 
the  discron  of  my  trees  for  that  ppose,  either  directly  or  by 
pa3ant  thof  to  the  guardian  or  guardians  of  such  respive  chn 
witht  liability  to  see  to  the  applicon  thof,  and  any  surplus 
income  shall  be  invested  and  accumulated  as  an  addon  to 
Gift  over    the  capital  of  the  trust  fund  ;  Advcemt  clause^  p.  786  ;  And 
cMlHbaU  ^  ^^^^  there  shall  be  no  child  of  my  sister  C.  who  shall 
attain  a      attain  a  vested  intt  under  the  trusts  afsd,  the  sd  last-mentd 
intenst      legacy  and  the  trust  premes   representg  the   same  or  so 
much  thof  as  shall  not  have  been  applied  or  disposed  of 
under  the  trusts  afsd  shall  sink  into  the  residue  of  the  sd 
Residaary   trust  premes ;  And  I  appt,  devise,  and  bequeath  all  the 
^nt"de-    residue  of  the  sd  trust  premes  comprd  in  or  subjt  to  the 
Tiae,  and    trusts  of  my  sd  marre  settlemt  (includg  in  such  residue  any 
"  of  the  legacies  hinbfe  bequed  wch  may  wholly  or  partially 

fail  by  lapse  or  orwise),  and  all  and  singr  other  the  este  and 
effects  both  real  and  psonal  of  or  to  wch  I  shall  at  my  dece 
be  seised,  possed,  or  entied  as  my  septe  este,  or  over  or  in 
relon  to  wch  I  shall  have  any  genl  power  of  apptmt  or  dis- 
Eqnallj  to  poson  exercisable  by  will,  unto  and  equally  between  such  of 
brothers,  ^^y  brothers  as  shall  be  living  at  my  dece  or  shall  have  pre- 
viously died  leavg  issue  then  living,  if  more  than  one  in 
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equal  shares,  and  so  that  the  shares  so  expd  to  be  given  to  ^mo-  «▼• 
any  such  deced  brother  shall  vest  in  his  hrs,  devisees,  exs, 
or  ads,  as  pt  of  his  real  or  psonal  este  as  the  case  may  be  ; 
And  I  APPT exs  of  this  my  will.    In  witness,  &c. 


WILL  devising  Freeholds,  Copyholds,  Leaseholds,     ^"o- 

XXYI« 

and  Heirlooms  to  the  Testator's  Issue  in  Strict     ! 

Settlement,  and  Bequeathing  the  Besiduary 
Personalty  on  the  trusts  declared  of  the  Proceeds 
of  a  Sale  of  the  real  estate.    A  Full /orm. 

Commencemt,  p.  685 ;  Specific  devises,  p.  724 :  I  devise  Devise  of 
all  my  freehd  manors,  lordships,  reputed  manors  or  lord-  ^ 
ships,  messes,  farms,  lands,  tithes,  rents,  advowsons, 
tenemts  and  hereds,  situate,  arisg,  and  being  in  the  sevl 
parishes,  towns,  villages,  hamlets,  and  territories  of,  &c.,  or 
elsewhere,  in  the  sevl  cos  of,  &c.,  with  their  and  every  of 
their  rights,  royalties,  members,  and  appurts,  and  all  other 
estes  and  hereds  of  freehd  tenure,  not  orwise  disposed  of  by 
this  my  will,  or  any  codl  hto,  of  or  to  wch  I  may  at  my 
dece  be  seised  or  entled,  or  over  wch  I  may  have  any  abso- 
lute power  of  disposon  exerciseable  by  will  [or,  for  brevity, 
all  my  freehd  estes  and  hereds  whatsr  and  wheresr,  not 
orwise  disposed  of],  [Unto  B.,  of,  &c,,  and  C,  of,  &c.,  and 
their  hrs,  to  the  uses,  upon  the  trusts,  and  subjt  to  the 
powers  and  provons  hinafter  decld  and  contd  concemg  the 
same,  that  is  to  say],  To  the  use,  &c.,  Limon  to  trees  for 
term  of  1000  yr«,  p.  804 ;  lAmon  of  rent-chge  to  wife,  "  in 
bar  of  dower  and  freebench,"  p.  806,  form  x.  (a) ;  Limon 
of  term  of  500  yrs  to  trees,  p.  804 ;  Limons  in  strict  settlemt 

(a)  As  to  the  oxniBsion  of  the  powers  of  distress  and  entxy,  and  term  for 
securing  the  jointure,  see  p.  581,  note. 

K.E. — ^VOL.  n.  8  m 
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to  teiUn^B  9on$  and  their  Ume  male,  p.  809,  form  xix. ; 
[Ltmon<  to  testor'e  daurg  and  their  iseue  male,  p.  809,  form 
XX.] ;  lAmone  in  remr  to  the  i$$ue  genl  of  teetor'a  sons, 
p.  810,  form  xxi. ;  Limons  in  remr  to  dawrs  and  their  isstie, 
p.  812,  form  xxn. ;  [If  the  Um>on  to  the  daurs  and  their  issue 
male,  form  xx.,  is  inserted,  a«  above,  substitute  for  the  last  limon, 
form  xxm.,  p.  812]  :  Ulterior  limons  {if  any)  weh  can  readily 
be  framed  from  the  forms  at  pp.  804  to  812 ;  Ultimate  remr 
**  To  THE  USE  of  my  own  right  hrg  (a) ;  "  Provo  ctUting  down 
estes  tail  ofpsons  bom  in  testor's  life,  p.  806  [Provd  always 
and  I  declare,  &c..  Name  and  arms  clause,  p.  688,  muta;tis 
mutandis  (6)] ;  Tntsts  of  term  of  1000  yrs  to  pay  debts  and 
legacies,  *'  in  case  of  deficiency  of,"  psonal  este,  p.  817 ;  And 
I  DECLABE,  &c.,  Trusts  of  term  of  600  yrs  for  raisg  portions 
for  testor's  younger  chn,  p.  816  ;  Power  to  jointure,  p.  818, 
and  for  female  tenants  for  life  to  limit  rent-chges  to  husbds, 
p.  818 ;  Power  to  chge  portions,  p.  818 ;  Proyd  always  and 
I  declare,  &c.,  Provo  that  a  chge  of  a  rent-chge  or  portions 
shaU  not  take  effect  unless  the  pson  chging  the  same  or  his  or 
her  issue  becomes  entled  in  posson,  p.  607,  mutatis  mutandis  ; 
Proyd  also  and  I  declare  that,  &c.,  Provo  limitg  total  ami 
chgeablefor  rent-chges  and  portions,  p.  607,  mutatis  mutandis; 
\Shiftg  clause  carrying  over  este  on  succession  to  anor  est^, 
p.  690,  mutatis  mutandis^ ;  Power  to  manage  during  mino- 
rities, p.  818,  or,  the  Addon  to  statutory  clause,  p.  818  (c)  ; 
Provon  as  to  notices  umder  Settled  Land  Act,  1882,  p.  831 ; 
\Add  any  of  the  folhwg  clauses  wch  may  be  appropriate  and 
required  with  referee  to  the  Settled  Land  Act ;  Provon  as  to 
extension  of  powers  of  Act,  p.  821 ;  Provon  for  there  being  no 
pson  havg  powers  of  Act,  p.  821 ;  Power  to  grant  leases  for 
long  terms  and  reversionary  leases,  dc,  p.  644 ;  Provon  as 

(a)  See  p.  588,  note. 

(()  If  the  name  and  anns  clause  is  inserted,  the  Tariations  given  in  the 
notes  to  the  forms  for  that  case  will  be  introduced. 

(c)  The  express  powers  of  leasing,  sale,  &c.,  are  dispensed  with  in  reliance 
on  the  Settled  Land  Act,  see  p.  669,  note  ;  for  the  forms  of  such  powers  if 
it  is  desired  to  insert  them,  see  pp.  819,  820,  and  the  references  in  the  notes 
thereto. 
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to  fines  on  renewals,  p.  64S  ;  as  to  ming  rents  wider  the  Act,     ^uo. 

p.  646 ;  as  to  sale,  dc,  of  mansion-house,  dtc,  p.  880 ;  Power     

to  make  grants  in  fee  for  bldg  pposes  a/nd  other  bldg  este 

powers,  p.  645  et  seq.,  mutatis  mutandis ;  Extended  power  to 

raise  may  on  mtge,  p.  645,  see  also  p.  740,  mutatis  mutandis ; 

Power  to  sell  for  fee-farm  rents,  p.  646 ;  Power  to  sell  next 

presenton  to  a  benefice,  p.  646  ;  Provon  as  to  sale  of  land  subjt 

to  a  terminable  rent-chge  under  the  Lands  Improvemt  Acts, 

p.  822 ;    Power  to  exchange  for  land  in  Ireland,  p.  646 ; 

Power   to   sell    or   grant   sites  for  churches,  schools,^  dtc, 

p.  646 ;   Extension   of  powers  of  Act  as  to  exchanges,  p. 

648 ;  Power  to  accept  leases  of  easemts,  p.  648 ;  Extension 

of  powers  of  investmt  under  Act,  p.  648  ;  Extension  of  prO' 

vons  of  Act  as  to  improvemts,  p.  648 ;  Power  to  tenant  for 

life  to  chge  inhance  with  improvemts,  p.  650 ;  Power  to  tenant 

for  life  to  sell  to  himself,  p.  650 ;  Provon  requiring  tenants 

for  life  to  keep  land  in  cvltivon,  p.  650 ;  Power  to  lend  capital 

inoy  to  tenants  for  life  for  cultivatg,  p.  651 ;  Provon  as  to  title 

of  Settled  Land  Act,  p.  881];  Devise  of  copyhds,  and  bequest 

of  leasehds,  on  trusts  correspondg  with  uses  of  freehds,  pp. 

825,  826 ;  {^For  a  ming  este,  bequest  of  ming  plant,  dc,  on 

trusts,  p.  654,  mutatis  mutandis ;]  I  bequeath  my  service  of  Heirlooms. 

plate,  marked  with  the  —  crest,  or,  "  my  collection  of  oil 

paintgs,"  or,  ''  all  the  plate,  famiture,  linen,  china,  glass, 

and  articles   of  househd  use  or  omamt,  prints,  pictures, 

busts,  statues,  bronzes,  marbles,  vases,  antiquities,  books, 

and  manuscripts,  wch  shall  be  in,  about,  or  belonging  to 

my  mansion-house  of ,  [or,  ppal  place  of  residce]  [or 

the  gardens  or  pleasure  grounds  thof],  at  the  time  of  my 
dece  (except  such  articles  as  from  their  trifling  value,  or 
imimportant  or  perishable  nature,  my.trees  shall  consider  to 
be  unsuitable  for  heirlooms),"  or  as  the  case  may  be(c), 
Unto  the  sd,  trees,  their  exs,  ads,  and  assns,  upon  trust, 
&c.,  continue  trust  of  chattels  as  heirlooms  by  referee  to  the 
limons  of  the  devised  estes,  p.  655,  mutatis  mutandis ;  Power 

(p)  Care  Bhould  be  taken  not  to  inclnde  in  a  gift  of  heirlooms  articles  of 
an  unimportant  nature. 

3  M  2 
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to  treei  to  give  heirlooms  to  tenant  for  Ufe^  p.  826,  note; 
Other  $pecific  bequests^  pp.  686  et  seq. ;  Immediate  legacy  to 

^duarr '  ^''^^»  P*  '^^  *  ^^  Ugaciet^  pp.  705  et  $eq. ;  Bequests  ofannies, 
pevMiuJ  pp.  717  et  seq* ;  Qenl  bequest  of  psonal  este  in  trust  for  can- 
**  version  and  paymt  of  debts,  dc,  pp.  78S,  786,  739,  "  and 

shall  stand  possed  of  the  residue  of  such  moys  npon  the 
trusts  and  subjt  to  the  powers  and  provons  wch  wd  be  appli- 
cable thto  if  the  same  had  arisen  from  a  sale  of  the  freehd 
hereds  hby  devised  in  strict  settlemt  (a) :  Trusts  of  income 
of  psonalty  until  eonversionf  p.  741 ;  Power  to  trees  to  settle 
questions,  p.  888 ;  Clauses  apptg  trees  under  the  Settled  Land 
Act,  and  as  to  a  sole  tree,  p.  882 ;  Clause  supplemtal  to  statu- 
tory  provons  as  to  indemnity  of  trees,  p.  887  (6) ;  Z^eclaron 
as  to  devohn  of  trees'  powers,  p.  889] ;  Apptmt  of  exs, 
p.  840 ;  Devise  of  trust,  dc.,  estes  of  copyhd,  p.  889  ;  Power 
to  employ  agents  and  to  chgefor  business  done  professionally, 
p.  888;  Apptmt  of  guardians,  p.  842.     In  witness,  &c. 


pRia 

XJYU, 


Limitation 
of  term  to 
truBtees. 

Testator's 
sons  for 
life. 

Grandsons 
in  tail 
male. 


WnLiL  giving  Freeholds,  Coptholds,  Leasehoij>s, 
and  Heirlooms  to  Testator's  issue  in  Strict 
Settlement  in  the  Male  line,    A  Short /orm. 

Commencemt,  p.  685.  I  devise  all  my  freehd  hereds  to 
the  use  of,  trees,  their  exs,  ads,  and  assns  for  the  term  of 
1000  yrs,  to  commce  from  my  death.  With  remr  to  the  use 
of  my  sons  sevUy  and  successively  accdg  to  seniority  for  life. 
With  an  immediate  remr  after  the  death  of  each  of  my  sons 
To  the  use  of  his  sons  sevlly  and  successively  accdg  to 
seniority  in  tail  male  With  remr  to  the  use  of  my  own  right 


(a)  As  to  the  sufficiency  of  this  reference  to  the  trosts  of  sale  monies  having 
regard  to  the  Settled  Land  Act,  see  p.  666,  note. 

(b)  As  to  the  appointment  of  new  trustees,  see  p.  607,  note. 
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hrs ;  And  I  declare  that  the  este  of  every  tenant  for  life     ^»w 


xxvir. 


hrunder  shall  be  witht  impeachmt  of  waste :  Provd  always 
that  if  any  grandson  of  mine  hby  made  tenant  in  tail  male  by  ^^ 
pchase  shall  be  bom  in  my  lifetime  his  este  in  tail  male  shall  down 
not  take  effect,  and  in  lieu  thof  I  devise  the  sd  hereds  to  the  ^Jl^^in 
use  of  such  grandson  for  his  life,  with  remr  to  his  sons  sevUy  tail  bom  in 
and  successively  accdg  to  seniority  in  tail  male ;  I  declare  lifetime, 
that  the  sd,  trees,  and  the  [survors  and]  survor  of  them,  or  TruBts  of 
other  the  trees  or  tree  for  the  time  being  of  this  my  will,  *®'°^ 
hinafter  called  my  trees,  shall  stand  possed  of  the  sd  term 
of  1000  3rrs  upon  trust  by  and  out  of  the  rents  and  profits  of 
the  sd  premes,  or  by  the  sale  of  timber  or  minis,  or  by  mtge 
of  the  sd  premes  or  any  pt  thof  for  all  or  any  pt  of  the  sd 
term,  to  raise  the  annual  and  gross  sums  followg,  and  to  pay 
and  apply  the  same  in  mner  hinafter  mentd,  that  is  to  say, 
First,  in  case  of  deficiency  of  my  psonal  este  such  sum  as  ^o  raise 
may  be  suffit  for  discharging  my  funl  and  testy  expses,  debts,  j^y^debts 
and  legacies,  but  so  that  no  mtgee  or  pchaser  shall  be  bound  ^ 
to  enquire  whether  such  deficiency  exists,  and  that  the  declon 
in  writg  of  my  trees  that  no  further  sum  can  be  required  to 
be  raised  under  this  psnt  trust  shall  be  conclusive  in  favour 
of  the  reversioners ;  Secondly,  an  anny  o{£ commencg  Jointure 

lor  wife« 

from  my  death,  to  be  pd  to  my  wife  K.  if  survivg  during  her 
life  on  the  usual  quarter  days,  and  so  that  during  any  future 
coverture  the  same  shall  be  for  her  septe  use  witht  power 

of  anticipon ;  Thirdly,  the  sum  of  £ for  each  child  of  Portions  for 

mine  who  being  a  son  attains  the  age  of  21  yrs  or  being  a  J^^[.* 
daur  attains  that  age  or  marries,  except  any  son  or  sons  who  children. 
before  attaing  the  age  of  21  yrs  shall  become  entled  to  the 
first  este  of  freehd  under  this  my  will ;  'Fourthly,  such  Jointures 

annual  sum  not  exceedg  the  sum  of  £ as  any  pson  hby  of^enanta' 

made  tenant  for  life  who  or  whose  issue  shall  become  entld  ^or  life. 
to  the  first  este  of  freehd  in  posson  under  this  my  will  shall 
by  deed  revocable  or  irrevocable  or  by  will  appt  to  be  pd  to 
his  widow  for  her  life  or  any  less  period,  on  such  days  and 
in  such  mner  as  he  shall  appt:   Fifthly,  such  sum  not?**^°°" 

for  younger 

exceedg  the  sum  of  £ ,  as  any  pson  hby  made  tenant  for  children 

of  tenants 
for  life. 
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PESO,     life  who  or  whose  issue  shall  become  entled  to  the  first  este 

.'     of  freehd  in  posson  under  this  my  will  shall  by  deed  revocable 

or  irrevocable  or  by  will  appt  to  be  raised  after  his  death  or 
in  his  lifetime  with  his  consent  in  writg,  and  to  be  held  in 
tiiist  for  all  or  any  to  the  exclusion  of  the  others  or  other  of 
his  chn  or  remoter  issue  other  than  any  son  or  sons  who 
before  attaing  the  age  of  21  yrs  shall  become  entled  whether 
in  posson  or  remr  to  the  first  este  in  tail  male  under  this  my 
will,  if  more  than  one  in  such  shares  and  in  such  mner  in 
all  respts  as  the  pson  makg  such  apptmt  as  last  afsd  shall  by 
the  same  or  any  other  deed  revocable  or  irrevocable  or  by 
will  or  codl  appt,  and  in  default  of  and  subjt  to  any  such 
apptmt  in  trust  for  all  or  any  his  chn  or  child  other  than 
as  afsd  who  being  a  son  or  sons  attain  the  age  of  21  yrs,  or 
being  a  daur  or  daurs  attain  that  age  or  marry,  if  more  than 
one  in  equal  shares,  and  subjt  to  the  trusts  afsd  the  sd  sum 

of  £ ,  or  such  smaller  sum  as  shall  be  appted  or  so  much 

thof  as  shall  not  become  vested  under  the  sd  trusts  shall 
Mwnte-      sink  into  the  este  and  not  be  raised ;  Sixthly,  such  annual 
younger      sum  for  the  maintcc,  educou,  or  benefit  of  each  child,  grand- 
^rtfS^    child,  or  great-grandchild  of  mine,  who,  if  of  full  age,  wd  be 
and  tenants  immedly  entled  to  a  portion,  as  my  tree  shall  think  fit,  such 
for  life.       annual  sum  not  to  exceed  intt  at  the  rate  of  4  per  cent,  per 
annum  on  such  portion,  and  to  be  so  applied  by  my  trees  or 
to  be  pd  by  them  to  the  guardians  or  guardian  of  such  child, 
grandchild,  or  great-grandchild,  for  such  ppose  witht  seeing 
Advance-    to  the  applicon  thof;  Seventhly,  such  sum  not  exceedg  a 
jomurer      Dioiety  of  the  expectant  or  presumptive  portion  of  any  child 
children  of  of  mine  as  my  trees  shall  think  fit,  to  be  applied  for  the 
advancemt  or  benefit  of  such  child  in  such  mner  as  my  trees 
shall  think  fit,  and  to  be  treated  as  pt  of  the  portion  of  such 
child,  in  case  he  or  she  shall  become  entled  thto ;   Akd 
Advajioe-    EiGHTHLY,  such  sum  not  excccdg  a  moiety  of  the  expectant 
j^nnger      presumptive  or  vested  portion  to  wch  any  grandchild  or  great- 
children     grandchild  of  mine  wd,  if  of  full  age  and  if  his  or  her  father 
for  Ufe.      or  grandfather  to  whom  a  life  este  is  hinbfe  given  were  dead, 
be  immedly  entled,  as  sucb  father  or  grandfather  shall  during 


PRECEDENTS.  903 

his  lifetime  in  writg  direct  or  as  my  trees  shall  after  his  J^Jl 
death  think  fit,  to  be  raised  after  the  death  of  such  father  or  — 
grandfather  or  in  his  lifetime  if  he  shall  so  direct  in  writg, 
and  to  be  applied  for  the  advancemt  or  benefit  of  such  grand- 
child or  great-grandchild  of  mine  in  such  mner  as  his  or  her 
father  or  grandfather  shall  during  his  lifetime  or  my  trees 
shall  after  his  death  think  fit,  but  so  that  if  any  such  advce 

shall  be  made  an  equal  pt  of  the  sd  sum  of  £ or  of  such 

smaller  sum  as  shall  be  chged  for  the  portions  of  the  child, 
chn,  or  remoter  issue  of  such  father  or  grandfather  shall 
sink  into  the  este  and  shall  not  be  raised ;  And  I  declare, 
&c.,  continue  provo  as  to  surplus  rents  of  term',  p.  597,  clause 
in  brackets  at  end  of  form  xxvin.,  mutatis  mutandis;  Provo 
limtg  total  amt  chgeablefor  anns  and  portions^  p.  607,  mutatis 
mutandis,  and  suhstitug  **  anns, "/or,  *'  rent-chges ;  '*  Minority 
clause  supplemtal  to  statute,  p.  818 ;  Provon  as  to  notices  under 
Settled  Land  Act,  1882,  p.  881,  mutatis  mutandis ;  [^Addany  of 
the  other  clauses  havg  referee  to  the  Act  wch  may  be  required,  as  in 
lastPrecy,  Idbvise  and  bequeath  all  my  copyhd  and  custom-  CHftof 
ary  hereds,  and  all  my  leasehd  hereds,  whether  held  for  lives  and  leaae- 
or  for  terms  of  yrs,  unto  and  to  the  use  of  the  sd  A.  and  B.,  ^^^*^"" 
their  hrs,  exs,  ads,  and  assns,  resply  [(a)  Upon  trust  out  of 
the  rents  and  profits  tbof,  or  by  raisg  moy  on  mtge  thof,  to 
pay  the  rents  and  fines  and  pform  the  covts  subjt  to  wch  the 
same  may  resply  be  holden,  and  to  renew  at  the  usual  periods 
the  leases  or  grants  of  such  of  the  sd  hereds  as  may  be  held 
under  leases  or  grants  for  liyes,  or  for  yrs  usually'renewable, 
and  subjt  as  afsd]  Upon  such  trusts  and  subjt  to  such 
powers  and  provons  as  will  most  nearly  correspond  with  the 
uses,  trusts,  powers,  and  proyons  hrin  decld  and  contd 
concemg  my  freehd  hereds,  but  not  so  as  to  increase  or 
multiply  chges ;  I  bequbath  unto  the  sd,  trees,  their  exs  Heirlooms, 
and  ads.  Heirlooms^  see  last  Prec,  Upon  trust  to  allow  the 
same  to  deyolve  as  heirlooms,  togr  with  the  sd  mansion- 
house  at ,  as  far  as  the  law  will  permit ;  But  I  direct 

(a)  The  part  in  brackets  may  nsnally  be  omitted. 
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puo.     that  the  sd  heirlooms,  and  such  of  the  leasehd  heredshinbfe 

beqaed  as  are  held  for  yrs,  shall  not  vest  absolutely  in  any 

mTi**™^  pson  hby  made  tenant  in  tail  male  by  pchase  who  shall  die 

holds  not    under  the  age  of  21  yrs,  but  shall  on  his  death  under  that 

teni^in    ^^  devolve  as  if  the  same  had  been  freehds  of  inhance  hby 

taU  by  par-  devised  in  strict  settlemt ;  Other  specific  legacies,  pp.  686  et 

21.  seq. ;  Oenl  legacies,  pp.  706  et  seq. ;  Gift  ofresid/uary  psonalty 

to  trees,  p.  788, /orm  v. ;  Upon  trust  for  conversion,  p.  738 ; 

Paymt  of  debts,  dc,  p.  789 ;  And  shall  apply  the  residue  of 

the  same  moys  as  if  the  same  had  arisen  from  sale  of  the 

freehd  hereds  hinbfe  devised  in  strict  settlemt;    Trust  of 

income  of  psonalty  until  conversion,  p.  741 ;  Clauses  apptg 

trees  under  Settled  Land  Act  and  as  to  a  sole  tree,  p.  882 ; 

Clause  supplemtal  to  statutory  provons  as  to  indemnity  of  trees, 

p.  887 ;  Apptmt  of  exs,  p.  840 ;  Devise  of  trusts,  dkc,  estes 

of  copyhd,  p.  889 ;  Power  to  employ  agents  and  to  chge  for 

business  done  professionaMy,  p.  888 ;  Apptmt  of  guardians, 

p.  842.    In  witness,  &c. 


pRwj.  WILL  devising  Heal  Estate  in  Strict  Settlement 

'  for  securing  Rent  Charge  to  Testator* s  Wife,  in 

augmentation  of  her  jointure,  and  subject  thereto  as 
to  Part  of  estates  to  a  Son,  and  his  Wife  and 
Issue,  a/nd  as  to  the  Remainder  to  a  Daughter, 
and  her  Husband  and  Issue,  with  Cross  Limita- 
tions on  failure  of  the  primary  limitations^ 
Ulterior  Limitations  op  Part  of  estates  by 
Reference  to  the  limitations  of  the  other  part. 
Limitation  of  a  Term  in  Part  of  the  estates  in 
trust  to  Raise  Money  to  Pay  Mortgage  and  other 
Debts  in  aid  of  personalty,  and  a  Sum  to  be  at  the 
Testator's  Wife's  Disposal  by  Will.  Devise 
of  land  to  Go  with  Estates  devised  by  a  Former 
Testator. 


PRECEDENTS.  905 

Commencemt,  p.  686;   I  devise  all  the  messes,  £arms,     "^ 

lands,  and  hereds,  situate,  &c.,  wch  I  pchased  of ,  with      

the  appurts  thof,  to  such  and  the  same  pson  and  psons,  for  Jj^^^^ 
such  and  the  same  este  and  estes,  and  subjt  to  such  and  the  go  wiUi 

settled 

same  powers  and  provons,  as  the  hereds  known  as  the estates. 

este,  situate,  &c.,  were  devised  by  the  will  of ,  to  the 

intent  that  the  sd  lands  and  hereds  so  pchased  by  me  as 
afsd,  may  from  and  after  my  dece  devolve,  and  be  held  and 

enjoyed  with  the  sd  este,  but  not  so  as  to  increase  or 

multiply  chges  or  powers  of  charging  (a) ;  Genl  devise  of  all  General 
other  freehd  estes,  as  in  Prec,  XXVI.,  Unto  B.,  of,  &c.,  and  freehoidF. 
C,  of,  &c.,  and  their  hrs.  To  the  sevl  uses,  upon  the  sevl 
trusts,  and  subjt  to  the  sevl  powers  and  provons  hinafter 
decld  and  contd  concemg  the  same  resply  (that  is  to  say), 
As  TO  and  concemg  my  lands,  messes,  and  hereds  situate  in  As  to  free- 

the  parishes  of or  elsewhere  in  the  coy  of  Kent,  to  B.  g^^ 

and  C.ffor  a  term  of  500  yrs,  on  trusts  after  decld,  p.  804,  trustees  for 
form  rv.,  And  as  to  and  concemg  my  sd  lands,  messes,  and       ^^**"' 
hereds,  situate  in  the  coy  of  Kent,  from  and  after  the 
determinon  of  the  sd  term  of  600  yrs,  and  in  the  meantime 
subjt  thto,  and  to  the  trusts  thof,  And  as  to  and  concemg 
all  the  residue  of  my  sd  freehd  estes  and  hereds  hinbfe 
devised  to  the  sd  B.  and  C.  from  and  after  my  dece,  To  the  limitation 
USE,  &c.,  Limon  ofrent-chge  to  testor^swife  dvring  widowhood,  toiwtoto?8 
"  in  augmenton  of  the  jointure  provd  for  her  by  the  settlemt  widow  (6). 
made  on  our  marre,"  p.  806,  form  x. ;  And  as  to  and  con-  Ifmitations 

,  of  Sussex 

cemg  my  estes  and  hereds  situate  in  the  coy  of  Sussex,  subjt  estates, 
to  and  chged  with  the  sd  rent-chge,  and  the  powers  and 
remedies  subsistg  for  securg  the  same.  To  the  use,  &c., 
testor's  son  D.for  life,  p.  605,  form  v.,  remr  to  D.*s  toife  JB., 
**  if  survivg,"  for  life,  p.  805,  form  vi.,  remr  to  his  first  and 
other  sons  in  tail  genl,  p.  806,  form  xi. ;  remr  to  his  da/wrs,  as 
tenants  in  common  in  tail  genl,  p.  807,  form  xiv. ;  remr  to 
testof's  daur  F.  for  life  ivitht  antidpon,  p.  805,  form  vi. ; 

(a)  Compare  foim  xxi.,  p.  730. 

(ft)  As  to  the  omission  of  the  powers  of  distress  and  entry  and  term  for 
securing  the  jointure,  see  p.  681,  note. 
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renw  to  her  kusbd  O.^  *'  if  snrvivg,"  for  Ufe^  p.  806, /orm  v.; 
remr  to  F.*$JirBt  and  other  som  in  taU  genl,  p.  806 ;  remr  to 
F.'b  daurSf  as  tenants  in  common  in  tail  genl,  p.  807 ;  Ulterior 
idimtatioDs  remrs  to  collaterals :  And  as  to  and  concemg  my  sd  estes 

of  1L6I1«  J*     1  1 

aftotei.  and  hereds  in  the  coy  of  Kent,  and  all  the  remr  of  the  sd 
estes  and  hereds  hinbfe  devised  to  the  sd  B.  and  C,  other 
than  my  sd  estes  and  hereds  in  the  coy  of  Sussex,  subjt  as 
to  all  such  estes  to  the  sd  rent-chge,  and  the  powers  and 
remedies  for  securg  the  same,  and  subjt  as  to  my  Kent  estes 

to  the  sd  term  of  yrs,  and  the  trusts  thof,  To  the 

USE,  &;c.,  to  daur  F.  and  her  husbd  successively  for  life,  and  hef 
issue  in  tail,  as  above,  remr  to  son  X>.  afid  his  wife  stLccessivdy 
for  life,  and  his  issue  in  tail,  as  above.  With  bemb  to  such 
and  the  same  uses,  and  upon  such  and  the  same  trusts  as 
are  hinbfe  decld  and  expd  of  and  concemg  my  sd  estes  and 
hereds  in  the  coy  of  Sussex,  to  take  effect  after  the  sevl 
deces  of  my  sd  son  and  daur,  and  their  respiye  wife  and 
husbd,  and  the  failure  of  issue  of  their  respive  bodies ;  Prcvo 
cutting  down  estes  tail  of  psons  horn  in  testor^s  life,  p.  806; 
Trusts  of  term  to  raise  moy  to  pay  debts,  **  includg  any  mtge 
debts  chged  on  any  of  the  sd  estes  hinbfe  devised  in  strict 
settlemt  in  exoneron  of  such  estes  thfrom,*'  and  legacies,  in 
aid  of  psonal  este,  p.  817,  addg  before  the  final  clause, 
**  Ain>  UPON  FUBTHER  TRUST,  that  the  sd  trees  or  tree  shall, 
as  soon  as  conveniently  may  be  after  the  dece  of  my  sd  wife, 
by  all  or  any  of  the  means  afsd  raise  such  sum  or  sums  of 

moy  not  exceedg  in  the  whole  the  sum  of  £ ,  with  intt 

for  the  same,  at  the  rate  of per  cent  per  annum  from 

her  dece,  as  my  sd  wife  shall  by  her  will,  or  any  codl  thto, 

direct  or  appt,  and  shall  pay  and  apply  such  sum  or  sums 

and  intt  to  such  pson  or  psons,  and  for  such  pposes  as  she 

my  sd  wife  shall  by  her  will,  or  any  codl  thto,  appt  or 

Deolaraiion  bequeath  the  same ; "  Provd  always,  and  I  hby  declare,  that 

dence  of     as  between  the  psons  who  may  become  entled  to  my  estes  in 

MbetwcMT  ^^  ^^y  ^^  Kent  and  the  psons  entled  to  the  oilier  estes 

the  serend  chged  with  the  sd  rent-chge  of  £ hinbfe  limd  to  my  sd 

^****^'       wife  (and  so  that  this  declon  shall  not  affect  the  rights  or 
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remedies  of  my  sd  wife  or  her  assns  for  the  recovery  of  the  sd     ^^^' 

XXTIII 

rent-chge),  my  Kent  estes  shall  be  liable  for  the  paymt  of     ' 

one  equal  third  pt  only  of  the  sd  rent-chge,  and  the  costs 
and  expses  of  raisg  the  same,  and  that  the  residue  of  my 
estes  hinbfe  chged  thwith  shall  be  liable  for  the  paymt  of  the 
residue  of  the  sd  rent-chge,  costs,  and  expses;  Pbovd 
ALWAYS  and  I  declare  that  if  the  sd  D.  shall  survive  the  sd 
E.  it  shall  be  lawful  for  him,  the  sd  D.,  &c.,  Power  to  appt 
a  jointure  to  an  after-taken  wife,  p.  608,/orwi  xxxiv.,  saying t 
**  to  be  chgd  upon  all  or  any  of  the  hereds  of  wch  the  sd  D. 
shall  be  or  become  tenant  for  life  under  this  my  will,  but 
subjt  to  the  uses  and  estes  precedg  the  life  este  of  the  sd  D.," 
Similar  power  to  F.  to  appt  a  rent-chge  to  an  after-taken  hvsbd ; 
Power  to  tenants  for  life  other  than  D,  and  F.  to  chge  jointures 
and  rent'Chges  for  husbds,  p.  818,  mutatis  mutandis,  saying, 
"  tenant  for  life  of  the  sd  premes  hinbfe  devised  to  the  sd  B. 
and  C.  or  any  pt  thof,"  "to  be  chged  upon  the  premes  of 
wch  the  pson  exercisg  this  psnt  power  shall  be  or  become 
tenant  for  life  ;  "  Power  to  tenants  for  life,  includg  D.  and  F,,  . 
to  chge  portions,  p.  818,  with  similar  various ;  add  provoes  at 
p.  607,  forms  xxxix.  and  xl.,  confing  the  latter  to  the  Sussex 
estes  and  addg  a  similar  provo  as  to  the  remr  of  the  estes  ; 
Power  to  trees  to  manage  during  minorities,  p.  610,  mutatis 
mutandis,  saying,  "  posson  of  the  whole  or  any  pt  of  the  sd 
hereds  and  premes,"  "  rents  and  profits  of  the  whole  or  such 
pt  as  afsd  of  the  sd  premes  as  the  case  may  be,"  ''as  if 
the  same  had  arisen  from  a  sale  of  the  whole  or  such  pt  as 
afsd  of  the  sd  premes  as  the  case  may  be  under  the  power, 
&c.,"  or  the  addon  to  the  statutory  power,  p.  818 ;  Provon  as 
to  notices  under  Settled  Land  Act,  p.  881 ;  [Clauses  havg 
referee  to  Act  as  in  Prec.  XXVI.,  p.  899 ;]  Specific  and  genl 
legacies ;  Residuary  bequest  of  psonalty  includg  chattels  real 
subjt  to  paymt  of  debts,  8fc.,  includg  mtge  debts,  to  son  D. 
absolutely,  p.  782 ;  Clauses  apptg  trees  under  Settled  Land 
Act,  and  as  to  a  sole  tree,  p.  882 ;  a/nd  other  usual  clauses  as 
in  Prec.  XXVI.,  p.  900.     In  witness,  &c. 
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PBioL  SHORT  Will  Embodying  the  Instbuctions  for  the 

Will,  Where  the  Testator  is  In  Extbemis,  and 
there  is  no  time  for  the  preparation  of  a  formal 
WiU  (a). 

I, ,  of ,  declare  this  to  be  my  last  and  only  will ; 

I  GIVE  all  my  real  and  psonal  este  to,  trees,  their  hrs,  exs, 
and  adSi  upon  trust  to  carry  out  the  foUowg  instruons ;  And 
I  give  to  them  or  other  the  trees  or  tree  of  this  my  will  the 
fullest  and  most  absolute  authority  and  discron  as  to  the 
mode  of  doing  so,  includg  power  to  exte  and  do  all  such 
settlemts,  assurces,  declarons  of  trust  and  other  instrumts 
and  acts  as  they  or  he  may  think  expedient  for  that  ppose, 
and  also  power  to  modify  or  depart  from  the  sd  instruons  to 
any  extent  that  may  be  deemed  necy  or  desirable  in  order  to 
carry  out  my  genl  intentions  and  wishes  as  thrin  expd  or  to 
make  the  disposons  conformable  to  law,  and  I  appt  the  sd 

exs.     Copy  of  instrons.    As   witness  my  hand  this 

day  of . 


t^  CODICIL  Substituting  an  Executob  and  Trustee 

for  one  Appointed    by    the   WiU   and  Altebing 

Legacies,  and  incorporating  provisions  of  the 
Conveyancing  Act,  1881,  in  Ueu  of  Lobd  Cban- 
wobth's  Act  of  1860. 

Subrtitii-        Commencemt,  p.  685,  form  rv. ;  I  hby  revoke  the  apptmt 
^^^  ^to      ^^  ^'  *®  ^^®  ^^  *^®  ^^®  ^^^  trees  of  my  will,  [(6)  and  all  the 

and  tma-  ~    ' 

tee.  (a)  It  is  haidlj  necesBary  to  say  that  this  deyise  should  not  be  had  reconne 

to  exoept  in  case  of  argent  necessity. 
(5)  The  part  in  this  bracket  may  be  omitted  where  brevity  is  desired. 
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devises  and  bequests  in  trust  thby  made  by  me  to  the  sd  K.     '»■<'• 

jtly  with  L.] ;  And  I  revoke  the  legacy  of  £ bequed  by     — 1 

my  sd  will  to  the  sd  K.  as  an  exor  and  tree  thof ;  And  I  hby 
appt  M.,  of^  &o.,  to  be  an  exor  and  tree  of  my  sd  will  in  the 
place  of  the  sd  E. ;  J[(c)  And  I  devise  and  bequeath  unto 
and  to  the  use  of  the  sd  L.  and  M.,  their  hrs,  exs,  ads,  and 
assns  resply  all  the  real  and  psonal  este  by  my  sd  |will 
devised  and  bequed  to  the  sd  K.  and  L.,  upon  the  trusts  and 
subjt  to  the  powers  and  provons  or  for  the  pposes  and  in  the 
mner  by  and  in  my  sd  will,  and  the  former  codls  thto,  decld 
and  expd  concemg  the  same  resply]  ;  And  I  declare  that  my 
sd  will  and  former  codls  and  all  the  devises,  bequests,  powers, 
and  provons  thrin  contd,  shall  be  construed  and  take  effect 
in  all  respts  as  if  the  name  of  the  sd  M.  had  been  origUy 
inserted  thrin  throughout  in  lieu  of  the  name  of  the  sd  E..as 
an  exor  and  tree  thof,  and  a  devisee  and  legatee  in  trust 
thrunder :  [but  I  hby  confirm  all  the  gifts  made  by  my  sd 
will  and  prior  codls  to  the  sd  K.  beneficially,  except  the  sd 

legacy  of  £ thby  given  to  him  as  exor  and  tree],  and  I 

bequeath  the  sum  of  £ to  the  sd  M.,  in  case  he  proves 

my  vnll  and  accepts  the  trusts  thof;  I  hbt  bequeath  a  legacy  Alteiation 

of  £ to  N.  in  addon  to  the  legacy  of  £ given  to  him  ^  '®8**^*- 

by  my  sd  will,  and  I  revoke  the  legacy  of  £ thby  given 

to  P. ;  And  I  declare  that  in  lieu  of  the  provons  of  the  Lioozpoia- 
Act,  23  &  24  Vict.  c.  146,  wch  are  referred  to  or  incorporated  ^^^  ^,  , 

;  .  ^  Conv.  Acts, 

in  or  applicable  to  my  sd  will,  the  provons  of  the  Gonveyancg  1881  and 
and  Law  of  Ppty  Acts,  1881  and  1882,  shall  be  deemed  to  ^®®^  <*• 
apply  to  my  sd  will  and  the  codls  thto ;  And  in  all  other  Confirma- 
respts  I  confirm  my  sd  wUl  as  altered  by  the  sd  former  codls  JJSl.^' 
thto  (e).    In  witness,  &c. 
Atteston,  p.  843, /orm  in.,  or  iv. 


(c)  The  part  in  this  bracket  may  be  omitted  where  brevity  is  desired. 

(d)  This  clause  has  reference  especially  to  the  provisions  relative  to 
tnutees,  kc  In  the  absence  of  any  sach  declaration,  it  might  be  a  question 
which  Act  applies  where  the  will  was  before  1882. 

(0  See  Follett  v.  Pettmany  23  Oh.  D.  337. 
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nuM. 

3UUU.  CODICIL  appointing  an  Additional   Tbusteb    and 

ExECUTOB,  and   Incbeasiko  ANNtriTY   and    trust 

Legacies. 

Appoint-  Commencemt,  p.  686,  form  iv. ;  I  hby  appt  M.,  of,  &c., 
ezeeator  to  be  an  exor  and  tree  of  my  will,  to  act  jtly  with  K.  and 
and  tnia-  L.,  who  are  thby  appted  exs  and  trees,  [(a)  and  I  devise 
and  bequeath  unto  and  to  the  use  of  the  sd  K.,  L.,  and  M., 
their  hrs,  exs,  ads,  and  assns  resply,  all  the  real  and  psonal 
este  by  my  sd  will  devised  and  bequed  to  the  sd  K.  and 
L.,  upon  the  trusts  and  subjt  to  the  powers  and  provons 
or  for  the  pposes  and  in  the  manner  by  and  in  my  sd  will, 
and  the  former  codls  thto,  decld  and  expd  concemg  the 
same  resply]  and  I  declare  that  my  sd  will  and  former 
codls  shall  be  construed  and  take  effect  in  all  respts  as  if 
the  names  of  the  sd  K.,  L.,  and  M.  had  been  origUy  in- 
serted thrin  throughout  in  lieu  of  the  names  of  the  sd  K. 
and  L.  as  exs  and  trees  thof,  and  devisees  and  legatees  in 
trust  thrunder  [(&)  and  I  declare  that  all  estes,  trusts,  and 
powers  by  my  sd  will  and  the  former  codls  thto  given  to, 
&c.,  continue  declaron  cts  to  devolon  of  trees'  powers^  p.  889]: 

Boquert  of  And  I  hby  bequeath  a  legacy  of  £ to  the  sd  M.  for  his 

annuity      trouble ;  I  DIRECT  that  the  anny  of  £ by  my  sd  will 

bequed  to  my  wife  A.  during  her  life  [widowhood]  shall  be 

increased  to  £ >,  and  that  such  increased  anny  shall  be 

payable  at  the  like  times  and  seed  in  like  mner  and  be  subjt 
in  all  respts  to  the  like  condons  and  provons  as  the  sd  anny 

J^[^|[^    of  £ ;  And  I  declare  that  the  legacy  of  £ bequed 

by  my  sd  will  in  trust  for  each  of  my  daurs  and  her  issue, 


(a)  The  claose  in  this  bracket  might  be  omitted. 

(h)  The  claufle  in  this  bracket  will  be  omitted  if  there  were  originally 
three  or  more  trastees,  bo  that  the  trusts  and  powers  devolved  on  "  the  sur- 
vivors or  survivor,"  jca  ;  and  in  any  case  it  would  be  superflaons.  see  p.  512, 
note  (S), 


ZXZIL 

CODICIL  Substituting  the  Children  of  a  Son  tvho  has 

Died  for  their  Parent  (c). 

Commencemtf  p.  685,  form  iv. ;  Whas  my  son  K.  died  on 

the day  of  ,  leavg chn  :  Now  I  hby  declare 

that  such  "of  the  chn  of  my  sd  son  K.  as  shall  survive  me 
and  heing  male  attain  the  age  of  21  yrs,  or  being  female 
attain  that  age  or  marry,  shall  take  by  substiton  as  tenants 
in  common  in  equal  shares,  if  more  than  one,  the  share  in 
my  residuary  este  wch  the  sd  K.  wd  have  taken  had  he 
survived  me.     Confirmon  of  will,  p.  909.    In  witness,  &c. 
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or  in  trust  for  the  issue  of  any  daur  dying  in  my  lifetime     l^ 

shall  be  increased  to  £ ,  and  that  such  respive  increased 

legacies  shall  be  held  upon  and  subjt  to  all  the  trusts  and 
provons  contd  in  my  sd  will  wch  are  applicable  to  the  sd 

respive  legacies  of  £ each  thby  bequed  in  trust  as  afsd ; 

Confirmon  of  will,  p.  909.    In  witness,  &c. 


on  her  marriage  and  Advances  mxide  to  a  Son  ahaU 
be  Brought  into  Account,  and  Settling  the  Daugh- 
ter's Share  of  Residue. 

Comm£ncemt,  p.  685,  form  rv. ;  Whas,  on  the  marre  of 

(0)  This  codicil  is  adapted  to  th«  case  where  the  gift  to  the  son  woaldfail 
by  his  death  in  the  testator^s  lifetime,  owing  to  his  being  comprised  in  a 
class,  see  p.  757,  note  (<Q. 


pRia 

XXXII. 


zxxni. 

CODICIL  directing  that  Sum  Advanced  to  Daughter     pww. 


xxxin* 


xnnn. 


912  WILIA 

my  daor  K.,  I  transferred  stocks  and  sees  of  the  aggregate 

vdue  of  £ as  her  marre  portion  to  the  trees  of  her 

settlemt;  Now  I  hbt  declare  that  such  stocks  and  sees 

shall  be  taken  at  the  afsd  valae  of  £ in  or  towards 

satisfon  of  the  share  in  my  residuary  trust  este  beqned  by 
my  sd  will  to  the  sd  K.^  and  shall  be  brought  into  hotchpot 
and  accted  for  accdly ;  And  I  fubther  declare  that  the 
share  by  my  sd  will  expd  to  be  given  to  the  sd  K.  in  my 
residuary  trust  este  shall  not  be  pd  or  transferred  to  her, 
but  shall  be  retained  by  my  trees  and  held  upon  the  trusts 
and  subjt  to  the  powers  and  provons  hinafter  decld  and 
contd  concemg  the  same  (that  is  to  say),  (be,  tee  Settlemt 
of  chn*$  shares^  p.  766 ;  And  whas,  since  the  date  of  my  sd 
will  I  have  made  advces  to  my  son  L.,  or  for  his  benefit, 

amtg  altogr  to  £ ;  Now  I  direct  that  such  sum  of 

£ shall  be  brought  into  acct  in  the  way  of  hotchpot  by 

my  sd  son  in  the  divon  of  my  residuary  este ;  Confirmon  of 
wiU,  p.  909.    In  witness,  &c. 


puM.  CODICIL   devising    Freeholds    Contracted    to    be 

Purchased,  and  directing  thcU  Purchase  Monet 
shall  be  Paid  out  of  General  Estate  (a). 

Commencemty  p.  685,  form  iv. ;  Whas  I  have  lately  con- 
tracted to  pchase  from  a  freehd  messe,  lands,  and 

hereds,  situate,  &c.,  at  the  price  of  £ ,  of  wch  I  have  pd 

the  sum  of  £ by  way  of  deposit ;  Now  I  hby  devise 


(a)  See  also  form  xn.,  p.  801,  giving  yarioua  powers  as  to  pending  oon- 
tracts  for  purchase  or  sale.  In  the  absence  of  a  contrary  intention  being 
signified,  a  vendor's  lien  attaches  in  such  a  case,  and  the  devisee  takes  the 
real  estate  charged  with  the  unpaid  purchase  money  QEe  Coekcroft,  24  Ch. 
D.  94). 
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the  sd  messes,  lands,  and  premes  to  ,  his  hrs  and     ^f^'_ 

assns,  for  his  and  their  absolute  benefit  [in  addon  to  the 
disposons  in  his  favour  contd  in  my  sd  will] ;  And  in  the 
event  of  the  pchase  of  the  same  not  havg  been  completed  in 

my  lifetime,  I  direct  that  my  exs  shall  pay  to  the  sd , 

his  hrs  or  assns,  out  of  my  genl  psonal  este,  the  sum  of 

£ ,  being  the  balce  remaing  due  of  the  sd  pchase-moy 

with  the  intt,  if  any,  and  all  costs  and  expses  payable  under 
the  sd  contract  of  pchase  in  order  to  enable  him  or  them  to 
complete  the  sd  pchase ;    Conjirmon  of  wili,  p.  909.     In 

WITNESS,  &c. 


XXXV. 

CODICIL  by  a  Widow  Confir^ong  a  Will  made  in     ""o- 

zxxv 

her  Husband's  Lifetime  Under  a  Power,  which     \ 

Ceased  to  he  operative  owing  to  his  death  (b),  and 
beqti^athing  Jewelry,  dc,  by  reference  to  Sepa- 
rate paper. 

Commencemty  p.  685,  form  iv. :  Whas  since  the  date  of 

my  sd  will  and  the  codls  thto,  my  husbd  has  died, 

whby  the  power  of  apptmt  contd  in  my  marre  settlemt  and 
purportg  to  be  exercised  by  my  sd  will  and  codls  has  become 
inoperative,  and  the  ppty  wch  was  the  subjt  of  such  power 
has  become  beneficially  vested  in  me  absolutely;  Now  I 
direct  that  every  disposon  in  my  sd  will  and  former  codls 
wch  operated  by  way  of  apptmt  under  the  sd  power  thrin 
referred  to,  or  was  expd  or  intd  so  to  do,  shall  operate  and 
take  effect  as  a  disposon  of  or  in  respt  of  my  beneficial  este 
and  intt  in  the  sd  ppty  purportg  to  be  thby  appted ;  And  I 
devise  and  bequeath  such  ppty,  and  all  my  este  and  intt 
thrin  accdly,  so  as  to  give  effect  to  the  disposons  contd  in 

(V)  See  p.  891  note. 
K.B. — ^VOL.  n.  8  n 
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rftM.     Qiy  sd  will  and  codls ;  And  whas  1  am  desirous  of  disposg 

XZXT*  *  *       w 

— .*  of  diyers  articles  of  jewelry,  fomitare,  and  other  efiects  by 
tmlrf  ^^f^^<^^  to  a  septe  paper  or  memdnm  wch  I  have  signed 
^.,  by  with  my  name  and  deposited  with  this  codl  for  the  ppose  of 
to  Mpante  identificon :  Now  I  hbt  bequeath  the  sevl  articles  and 
t»per(a).  effects  wch  are  specified  in  the  paper  or  memdnm  so  depo- 
sited by  me  as  afsd  to  the  respive  psons  or  legatees  for 
whom  such  respive  articles  and  effects  are  intd  by  me  as 
expd  in  such  paper  or  memdum ;  And  I  declare  that  all 
bequests  hby  made  by  referee  to  such  septe  paper  or  mem- 
dnm shall  be  free  of  duty,  wch  shall  be  pd  out  of  my  genl 
psonal  este,  and  that  all  bequests  so  made  in  favour  of 
females  shall  be  for  their  respive  septe  use  independently  of 
any  husbd ;  And  I  further  declare  that  any  and  every 
question  wch  may  arise  as  to  what  articles  are  comprd  in 
the  respive  bequests  hby  made  by  referee  as  afsd,  or  as  to 
the  mode  of  divon  of  any  such  articles  or  effects,  or  orwise, 
in  relon  to  any  such  bequest  or  to  such  paper  or  memdnm 
as  afsd  shall  be  determined  by  my  exs,  whose  decision  shall 
be  final ;  And  I  revoke  the  bequests  and  disposons  contd 
in  my  will,  so  far  as  may  be  necy,  to  give  effect  to  the 
bequests  hrin  contd  by  referee  as  afsd,  but  not  further  or 
orwise  ;  Confirmon,  p.  909.     In  witness,  (fee. 


As  to  (a)  A  bequest  mftde  by  reference  to  a  separate  paper  will  not  be  legally 

reforance     yalid  unless  the  paper  is  actually  in  existence  at  tiie  time  the  bequest  is 

to  separate  made.    The  paper  should  be  signed  and  deposited  with  the  will  to  preyent 

^^^*         doubt  as  to  what  document  is  intended  to  be  referred  to  ;  and,  although  it 

need  not  be  attested  as  a  codicil,  it  will  have  to  be  incorporated  with  the 

will  when  preyed.    As  to  referring  to  a  separate  paper  in  a  will,  see  4  Day. 

Prec.  p.  803,  note ;  and  aboye,  p.  693|  note. 
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XXXVI, 

CODICIL  Correcting  Clebioal  Errors  in  a  Will. 

Commencemt,  p.  686,  form  iv. ;  I  declare  that  my  sd 
will  shall  be  read  and  construed  and  take  effect  in  all  respts, 

1st,  as  if  the  word  " "  had  been  inserted  after  the  word 

** "  in  the line  of  the page  thof ;  and  2ndlj, 


as  if  the  words  " 
—  "in  the- 


t< 


- "  had  been  substituted  for  the  words 
Une  of  the page  thof:  Confirmon 


of  iMl,  p.  909.    In  witness,  &c. 


PRVC 

xxxyi. 


XXXVII. 

CODICIL  by  a  Man  on  his  Second  Marriage,  giving 
his  Wife  an  Annuity,  and  Confirming  a  Will 
made  Before  and  Revoked  by  such  Marriage. 

Commencemt,  p.  685,  form  iv. ;  Bequest  of  anny  to  wife, 
p.  718 :  And  in  all  other  respts  I  confirm  my  sd  will,  and 
direct  that  it  shall  operate  as  if  I  had  re-exted  it  on  this 
day  of .    In  witness,  &c. 


PRBO. 

xxxvn. 


REVOCATION  of  a  Will  (6). 

I,  A.,  of,  &c.|  hby  revoke  a  will  made  by  me  bearg  date, 
&c.,  and  all  other  testy  instrumts  whatsr  htofore  made  by 


(ft)  Althongh  a  will  may  be  revoked  by  cancellation,  burning,  &c.,  animo 
revoeandi  (I  Vict.  c.  26,  s.  20),  it  may  sometimes  be  desirable  to  put  the 
intention  on  record.  The  reyocation  should  expressly  extend  to  codicils,  if 
any  ;  see  p.  685,  note  (c), 

3  K  2 
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WILLS. 


pKBo.     me  and  declare  it  to  be  mv  intention  to  die  intestate  (a). 

xxxTin.  " 


In  WITMB8S  whof  I  haye  hmnto  set  my  hand  this 
of . 

Signed  by  the  above-named  — 


day 


in  the  presce  of,  &c.|  rest  of  at 
teiton  dause,  p.  848,  form  ni 


PRIO. 
ZZXIX. 


WILL  Reviving  a  wUl  and  codicils  previously  Rbvoked. 

I,  A.,  of,  &c.,  declare  this  to  be  my  last  will :  I  hby 
revive  and  confirm  a  will  dated,  &c.,  and  two  codls  ihto 
dated  resply,  &c.,  foimerly  made  by  me,  wch  sd  will  and 
codls  I  revoked  on  the day  of .    In  witness,  &c. 


(a)  It  was  formerly  more  economical  to  die  testate  than  intestate,  as  the 
administration  duty  was  half  as  much  again  as  the  probate  duty ;  but  this 
has  been  altered  by  the  Act,  44  Vic.  c.  12,  s.  27,  and  there  is  not  now  any 
difference  in  this  respect. 
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MISCELLANEOUS    PRECEDENTS. 


I. 

CONVEYANCE   by  Teustees   for  Sale  of  Free-    febc  i 
HOLDS  to  Beneficiary  absolutely  entitled  to  Pro- 
obeds  of  Sale  who  Elects  to  take  the  property 
Unconverted. 

Parties^  A.  and  B.,  trees^  1 ;  C,  beneficiary y  2.  Recitals  Recitals. 
of  convce  on  marre  of  K.  with  L.  to  trees  for  sale  (b),  and 
setdemt  of  even  date  declarg  trusts  of  proceeds,  and  shewg  that 
in  the  events  C.  has  become  absolutely  entled ;  And  whas  no 
sale  has  been  made  of  any  pt  of  the  hereds  comprd  in  the 
first  hinbfe  recited  indre,  and  the  sd  C,  havg  elected  to 
take  the  same  hereds  as  real  este^  has  requested  the  sd  A. 
and  B.  to  convey  the  same  to  him  in  mner  hinafter  expd  : 
NOW  THIS  INDRE  WITNETH,  that  in  psuance  of  such  Wit- 
request,  the  sd  A.  and  B.,  as  tnutees,  do  resply  hby  grant  ^^^^^^' 

and  rele  unto  the  sd  C,  All  and  singr  the and  hereds 

comprd  in,  or  expd  to  be  conveyed  or  assured  by,  the  hinbfe 

recited  indre  of  the day  of ,  To  hold  the  same 

Unto  and  to  the  use  of  the  sd  C,  his  hrs  and  assns, 
dischged  from  the  trusts  and  powers  decld  and  contd  con- 
cemg  the  same  in  the  sd  indre  of,  &c.,  the  convce  in  trust 
for  sale.    In  witness,  &c. 


(V)  The  deed  might  osaally  be  endorsed  on  the  conveyance  in  troat  for 
sale.  See  the  preoedente  of  such  a  conveyaDce,  and  settlement  of  the  pro- 
ceeds of  sale,  effected  by  one  deed,  p.  632,  and  by  two  deeds,  pp.  634  to  637. 
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Pftio.  n. 


Reoitola. 


Title  of 
beneficiMy. 


Wit- 

B6M6th. 

AiBign- 
ment. 

Parcels. 


Haben- 
dum. 


n. 

ASSIGNMENT  o/ Leaseholds  jmrcfccuei  by  Tbusteks 
of  a  settlement  to  a  Beneficiary  who  has  become 
entitled  under  the  Trusts  which  are  Not  Dis- 
closed (a). 

Parties,  A.  and  B.,  trees,  1 ;  C,  beneficiary,  2.  Becite 
lease  to  A,  and  B.  and  assignmt  of  another  lease  to  them. 
And  whas  the  sd  G.  has  become  beneficially  entled  abso- 
lutely to  the  sd  respire  premes  comprd  in  the  sd  two  hinbfe 
recited  indres,  as  the  sd  A.  and  B.  do  hby  admit,  and  the 
sd  C.  has  requested  the  sd  A.  and  B.  to  exte  such  assignmt 
thof  to  him  as  is  hinafter  contd ;  NOW  THIS  INDRE  WIT- 
NETH  that  in  conson  of  the  premes  the  sd  A.  and  B.,  as 
trofltees,  do  resply  hby  assn  and  rele  unto  the  sd  C.  All 
AND  siNOB  the  messes,  lands,  hereds,  and  premes  comprd  in 
the  sd  respive  hinbfe  recited  indres  or  thby  demised  or 
assned  resply  to  the  sd  A.  and  B.,  their  exs,  ads,  and  assns, 
or  exprd  so  to  be,  To  hold  the  same  respive  premes  Unto 
the  sd  C,  his  exs,  ads,  and  assns,  for  the  residue  now  un- 
expired of  the  sd  respive  terms  for  wch  the  same  resply  are 
held,  subjt  to  the  respive  rents,  covts  and  condons  to  wch 
the  same  are  resply  subjt  under  the  sd  respive  leases  thof, 
and  subjt  to  the  subsistg  agreemts  with  the  tenants  thof 
resply ;  And  the  sd  C,  doth  hby  covt,  &c.,  covt  for  in- 
demnity of  A.  and  B.  against  rents  and  covts  of  leases,  see 
Vol.  I.,  p.  466.    In  witness,  &c. 


(a)  This  precedent  is  adapted  to  a  case  in  which  the  trust  is  kept  off  the 
conveyance  to  the  trustees  ;  see  Vol.  I.,  p.  526,  note  ;  although  the  sufficiency 
of  the  stamp  (lOf.)  depends  on  the  equitable  title,  it  is  conceived  that  such 
title  could  not  be  required  to  be  disclosed  on  that  account.  See  also  the 
last  precedent. 
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CONVEYANCE  and  Assignment  by  a  person  Going  pmw.  m. 
Abroad  of  Freehold,  Leasehold,  and  Personal 
Property  to  a  Trustee  in  truBt  for  Sale,  with 
powers  of  Leasing,  Mortgaging,  and  Manage- 
ment until  sale  (&). 

Parties,  A.,  oumer,  1 ;  B.,  tree,  2.    Short  recitals  of  A.'s  Bedtaia, 
title  to  ppty ;  And  whas  the  sd  A.,  being  about  to  go  and 
reside  abroad,  is  desirous  of  vestg  the  sd  hereds  and  ppty 
in  the  sd  B.  upon  and  for  the  trusts  and  pposes  and  with 
the  powers  hinafter  expd,  and  the  sd  B.  has  agrd  to  accept 
such  trusts ;  NOW  THIS  INDRE  WITNETH,  that  in  Wit- 
psuance  of  the  sd  desire,  and  in  conson  of  the  premes,  the 
sd  A.,  as  beneficial  owner,  to  the  intent  that  the  same  covts 
for  title  to  and  further  assurce  of  the  premes  hby  assured 
shall  be  implied  as  if  these  psnts  were  a  convce  on  a  sale  of 
the  sd  premes  for  valuable  conson  (c),  doth  hby  grant  and  ^^^  »<i 
assn  unto  the  sd  B.,  Freehd  and  leasehd  peels  by  a  specific  or  ment' 
genl  description,  referrg,  if  convenient,  to  a  schdle :  And  all 
bldgs,  fixtures,  machinery,  tools,  implemts,  furniture,  crops, 
or  other  produce,  live  and  dead  stock,  and  effects  of  every 
description  upon,  about,  or  belonging  to  the   sd  respive 
hereds  and  premes  hby  assured  resply,  or  any  pt  thof :  To  Haben- 
HOLD  the  same  Unto  and  to  the  use  of  the  sd  B.,  his  hrs, 
exs,  ads,  and  assns  resply,  as  to  the  sd  freehd  and  psonal 
ppty  (other  than  leasehds)  absolutely,  and   as  to  the  sd 
leasehd  premes  for  all   the   residue   now  to  come  of  the 
respive  terms  for  wch  the  same  are  resply  holden,  and  subjt 
to  the  rents  and  covts  on  the  pt  of  the  lessees,  and  condons 


(i)  For  a  form  of  power  of  attorney  for  the  like  purposes,  see  Vol.  I.,  p.  211. 
A  conyeyance  in  trust  is  preferable  to  giving  a  power,  as  the  latter  would  be 
revoked  by  the  appointor's  death,  and  it  is  not  desirable  that  an  instrument 
of  this  description  should  become  part  of  the  title. 

(e)  See  Vol.  I.,  p.  425,  note. 
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ruo.  ni. 

Subject  to 

BOrtgB^QB. 

On  trust 
for  nU«. 


ProTiaion 
M  to 
ineum- 
brancoi^ 


Power  to 
lease,  &c. 


Power  to 
mortgage. 


reserred  by  and  contd  in  the  respive  leases  thof  [Bur  subjt, 
as  to  such  pts  of  the  sd  hereds  and  premes  as  are  affected 
thby,  to  the  sevl  chges  and  incumbces  the  short  parlars  of 

wch  are  contd  in  the schdle  hto],  Upon  trust  that  the 

sd  B.y  his  (a)  exs  or  ads,  shall  immedlj  or  at  any  time  or 
times  hrafler  in  his  or  their  uncontrolled  discroD,  seU, 
exchange,  or  dispose  of  the  sd  respive  premes  hby  assured, 
or  any  of  them,  or  any  pt  or  pts  thof,  in  such  mner  as  he  or 
they  may  think  fit  (b),  [And  may  make  every  or  any  such 
sale  as  afsd,  either  subjt  to  all,  or  any,  or  any  pt  of  the 
chges  and  incumbces  affectg  the  premes  sold,  or  any  pt  or 
pts  thof  resply,  or  dischged  from  the  same,  or  any  pt  or  pts 
thof  resply,  or  upon  the  terms  of  the  pchaser  or  pchasers 
being  indemnified  agst  the  same  by  means  of  a  chge  thof  on 
other  ppty,  or  in  case  of  a  rent-chge  or  other  annaal  sum 
by  means  of  a  fund  to  be  set  apart  or  appropriated  to  pro- 
vide for  the  paymt  thof,  or  by  any  other  available  means, 
and  in  such  mner  in  all  respts  as  the  sd  tree  or  trees  may 
think  fit] ;  And  it  is  hby  further  decld  that  it  shall  be 
lawful  for  the  sd  B.,  his  exs  or  ads,  at  any  time  or  times 
hrafter,  to  demise,  &c.,  power  to  grant  leases  of  unsold  land,  p. 
486,  form  lxv.  ;  add,  if  necy,  powers  of  leasg  for  bldg  or  ming 
pposes,  and  other  incidental  powers,  pp.  618  et  seq.,  mutatis 
mutandis  (c) ;  [And  also  to  mtge  or  chge  all  or  any  pt  or 
pts  of  the  sd  hereds  and  premes  wch  may  for  the  time  being 
remain  unsold  for  the  ppose  of  raisg  any  sum  or  sums  of 
moy  wch  the  sd  tree  or  trees  may  think  fit  for  dischging  or 
reducg  all  or  any  of  the  chges  and  incumbces  specified  in 

the  sd schdle  hto,  or  any  chges  or  incumbces  wch  may 

have  been  created  under  the  psnt  power,  and  wch  shall  for 
the  time  being  be  subsistg,  or  any  pt  or  pts  thof  resply,  or 


(a)  As  to  the  omission  of  the  word  "  heirs  "  in  the  declaration  of  txnat  as 
to  the  freeholds,  see  the  Conv.  Act,  1881,  s.  30. 

(()  The  details  of  the  trust  for  sale  are  supplied  bj  the  Conv.  Act,  1881, 
8.35. 

(r)  Or  these  powers  might  be  given  by  a  short  clause  referring  to  the  Settled 
Land  Act,  1882,  similar  to  that  at  p.  490. 
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for  the  ppose  of  consolidatg  any  such  chges  or  incumbceSy  g^g  m. 
or  by  way  of  secy  for  any  such  mtge  debt  or  debts,  either 
in  addon  to  or  in  substiton  wholly  or  in  pt  for  any  then 
subsistg  secy  or  sees  for  the  same,  or  for  orwise  effectuatg 
any  of  the  pposes  of  these  psnts ;  And  to  make  any  such 
mtge  as  afsd,  either  with  or  witht  a  power  of  sale,  and  with 
such  other  powers  and  provons  as  he  or  they  shall  think 
pper ;  And  it  is  hby  decld  that  no  mtgee  or  mtgees  ad-  Mort-  ^ 
vancg  moy  upon  any  mtge  purportg  to  be  made  under  the  ^demnity 
power  of  mtging  hinbfe  contd  shall  be  bound  to  see  or®^'**®- 
inquire  as  to  the  ppose  for  wch  the  same  is  wanted,  or 
orwise  as  to  the  regularity  or  propriety  of  such  mtge  or  its 
conformity  to  the  power  in  that  behalf  hinbfe  contd,  but 
every  mtge  purportg  to  be  made  psuant  to  such  power  shall 
be  valid  and  effectual  as  regards  the  safety  and  proton  of 
the  mtgee  or  mtgees  notwg  any  want  of  conformity  to  such 
power  or  other  irregularity ;   [Add,  if  desired,  powers    of 
dealg  with  mtges  as  in  Vol.  I.,  p.  212 ;]  Provd  always  and  Tbis  d^ 
it  is  hby  decld,  that  nothing  hrin  contd  shall  be  construed  additional 
to  give  to  any  of  the  mtgees  or  incumbcers  mentd  in  the  sd  J®®"'*^ 

schdle  hto,  or  any  other  pson  or  psons  havg  any  mtge  gagees. 

or  chge  upon  any  of  the  sd  premes  any  right  to  enforce  the 
pformce  of  the  trusts  of  these  psnts  (d)  or  any  further  or 
addonal  secy  than  is  now  possed  by  him  or  them  under  or 
by  virtue  of  his  or  their  existg  secy  or  sees],  [If  any  of  the 
ppty  is  held  in  undivided  shares,  Power  to  parton,  p.  489, 
mutatis  mutandis"] ;  And  it  is  hby  furtheb  decld  tliat  the  Power  to 
sd  tree  or  trees  may  make,  enter  into,  exte,  and  do  all  such  aasuiances. 
contracts,  convces,  demises,  [mtges],  assurces,  and  acts  as 
shall  be  deemed  necy  or  expedient  for  the  ppose  of  effectuatg 
any  such  sale,  exchange,  or  lease,  [mtge  or  parton],  as  afsd, 
and  genlly  shall  have  the  same  powers  of  dealg  with  the  sd 
premes  as  if  he  or  they  were  absolutely  entled  thto ;  And  it  intorim 
is  hby  furtheb  agbd  and  decld  that  the  sd  tree  or  trees  *"'**^ 
shall  stand  seized  and  possed  of  the  sd  respive  hereds  and 

((f)  See  Ee  FUzgerald,  37  Oh.  D.  18. 
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PRio.  in. 


Power  to 

employ 

agents. 


TnuUof 
rentBy 
Bale  and 
mortgage 
moniee. 


premes  in  the  meantime  and  ontil  the  same  shall  be  sold  or 

disposed  of  under  the  trusts  and  powers  hinbfe  decld  and 
To  manage,  contd,  IJpoK  TBUST  to  manage  or  superintend  the  managemt, 
&c,,  continue  power  to  manage  real  este  tiU  iole,  p.  484,  to 
the  end  of  the  first  paragraph,  With  poweb  for  that  ppose  to 
appt  and  employ  any  agts,  overseers,  receivers,  or  other 
psons  at  such  remuneron  by  way  of  salary,  commission,  or 
orwise  as  he  or  they  may  think  pper,  and  the  same  from 
time  to  time  to  dismiss  and  dischge,  and  any  others  to  appt 
or  employ  in  their  stead,  and  with  power  also  to  sell  the 
produce  of  the  sd  estes  and  premes  resply  or  any  pt  or  pts 
thof  resply  in  such  mner  in  all  respts  as  he  or  they  shall 
think  pper ;  And  it  is  hby  further  agrd  and  decld  that 
the  sd  tree  or  trees  shall  stand  possed  of  the  rents  and 
profits  of  the  sd  premes,  and  of  all  moys  arisg  from  any  sale 
or  exchange  [mtge  or  parton]  thof,  or  of  any  pt  or  pts  thof, 
or  from  the  sale  of  the  produce  thof,  under  the]  trusts  or 
powers  hinbfe  contd,  Upon  trust  in  the  first  place  to  pay, 
allow,  or  retain  out  of  the  sd  rents  and  profits  all  rents, 
rates,  taxes,  and  outgoings,  wch  shall  be  payable  in  respt  of 
the  sd  premes,  and  the  expses  of  repairs  and  insurce  agst 
fire,  and  the  remuneron  of  agents,  overseers,  receivers,  and 
other  psons  employed  in  and  about  the  same,  and  all  expses 
of  or  incident  to  the  managemt  of  the  sd  premes,  or  the  rect 
or  recovery  of  the  rents  and  profits  thof,  and  the  intt  on 
any  ppal  sums  and  any  annual  sums  for  the  time  being 
chged  on  the  sd  premes  or  any  pt  thof.  And  x;pon  trust  out 
of  the  moys  arisg  from  any  such  sale  or  exchange,  [mtge  or 
parton,]  as  afsd  to  pay  or  retain  the  expses  of  and  incident 
to  such  sale  or  exchange,  [mtge  or  parton,]  and  also  if 
thought  fit  any  ppal  or  other  moys  chged  on  the  sd  premes 
or  any  pt  thof  by  way  of  mtge  or  orwise  :  And  upon  trust 
to  pay  the  ultimate  surplus  of  the  rents  and  profits  of  the 
sd  premes  and  of  the  moys  arisg  from  any  such  sale  or 
exchange,  [mtge  or  parton,]  as  afsd,  after  makg  all  such 
paymts,  allowces,  and  dedons  throut  as  hinbfe  mentd,  to 
the  sd  A.,  his  exs,  ads,  or  assns,  as  psonal  este,  it  being  the 
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intention  of  the  sd  A.  that  the  real  este  hby  assured  shall  ^k^*  ni. 
from  and  after  the  date  of  these  psnts  be  considered  for  the 
ppose  of  transmission  as  converted  in  equity  into  psonal 
este ;  Pboyd  alwats,  and  it  is  hby  exply  decld,  that  all  the  Powezs  to 
trusts  and  powers  hinbfe  decld  and  contd  shall  take  eflfect  ^i^^^' 
and  be  exted  and  exerciseable  at  all  times  hrafter  witht  any  ont  farther 
farther  consent  or  concur rce  of  or  on  the  pt  of  the  sd  A., 
his  hrs>  exs,  ads^  or  assns^  and  whether  the  sd  A.  shall  be 
or  remain  abroad  or  not  (a).    In  witness,  &c. 

{^Schdles,'} 


oonsent. 


IV. 

DEED  under  the  18th  Section  of  the  Conveyancing  pwwjt. 
Act,  1881,  making  the  Leasing  Powers  of  the  Act 
applicable  to  Mobtgages  Previously  executed,  and 
Extending  the  potvers  (6). 

Parties,  A,,mtgor,  1 ;  B,,  first  mtgee,  2 ;  C.  and  D.,  second 
mtgees,  8 ;  Intd  to  be  read  as  annexed  or  supplemental  to 
an  indre  dated,  &c.,  and  expd,  &c.,  being  a  mtge  by  the  sd 
A.  to  the  sd  B.  of  certain  hereds  situate,  &c.,  and  a  certain 
other  indre  dated,  Sec,  and  expd,  &c.,  being  a  second  mtge 
of  the  same  premes  by  the  sd  A.  to  the  sd  C.  and  D.^ 
WITNETH  that  it  is  hby  agrd  that  the  provons  contd  in  Wit- 
the  18th  section  of  the  Conveyancg  and  Law  of  Ppty  Act,  °®^*°- 

1881,  shall  henceforth  be  applicable  to  the  sd  indres  of Agreement. 

and in  the  same  mner  as  if  such  indres  had  been  exted 

before  the  commencemt  of  the  sd  Act ;  And  further  that  such  Extensioii 

of  powers. 

(a)  The  trostee  danses  are  omitted  in  reliance  on  the  statatoiy  provisions, 
see  p.  607,  note  (<?).  If  the  power  of  appointing  new  trustees  is  to  be  yested 
in  A.)  insert  form  Lxxxviil.,  p.  609. 

(()  See  the  Act,  s.  18,  sabs.  (14)  and  (16),  above,  p.  47,  note  ;  and  pp.  48 
to  60,  forms  in  note. 
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PMo^T.  proTons  shall  be  extended  so  that  bldg  leases  may  be  granted 
for  any  term  not  exceedg  999  yrs,  and  may  contain  any  restrons 
on  the  erection  of  bldgs  or  regulons  concemg  the  position  or 
yalue  of  bldgs  or  orwise  restrictive  of  the  user  of  the  hereds 
comprd  thrin  or  of  any  neighbourg  ppty  or  of  any  bldgs  for 
the  time  being  thron  or  in  respt  of  makg,  repairg,  or 
maintaing  squares,  gardens,  and  other  open  places,  roads, 
streets,  sewers,  fences,  and  other  like  matters.  And  so  that 
any  ming  leases,  &c.,  other  special  provons.    In  witness,  &c. 


V. 

FRia  V,  DEED  POLL  by  Trustees  for  Sale  Enlabgino  a 

"""  Long  Term  of  years  into  a  Feb   Simple,  under 

the  Conveyancing  Acts,  1881  and  1882.  Varia- 
tions where  the  deed  comprises  Part  only  of  the 
Land  comprised  in  the  term^  and  where  it  is  Sub- 
ject to  Incumbrances  (a), 

TO    ALL    TO    WHOM    THESE    PSNTS    SHALL 
COME ;  A.,  of,  &c.,  and  B.,  of,  ifcc,  send  greetg ;  Whas  by 


ReeiialB. 


(a)  See  the  Act  of  1881,  s.  65,  as  amended  by  that  of  1882,  &  11 ;  the  pro- 
^V*^  .         Tisions  of  the  Acts  being  somewhat  long,  and  too  special  to  admit  of  con- 
lonff  terms  densation,  are  not  here  set  out.    A  considerable  amoant  of  property  is  or  was 
into  fee       held  for  long  terms,  originating  mostly  in  old  mortgages  by  demise,  the 
simple.        equity  of  redemption  of  which  has  become  barred  by  foreclosure  or  the 
Statute  of  Limitations  ;  and  such  a  tenure  being  yery  inconyenlent,  especi- 
ally as  being  liable  to  be  treated  in  wills  and  otherwise  as  if  it  were  f refold 
so  as  to  lead  to  miscarriage,  this  beneficial  enactment  enabling  it  to  be  oon* 
▼erted  should  be  largely  taken  adrantage  ol    But  it  must  of  course  be 
ascertained  with  certainty  that  the  case  falls  strictly  within  the  Acts,  and 
that  their  conditions  are  complied  with,  otherwise  the  deed  would  fail  of 
effect,  and  might  lead  to  great  embarrassment ;  see  Hood  and  Challisonthe 
Acts,  3rd  ed.,  pp.  248  et  seq.    It  must  be  remembered  that  a  nominal  rent  in 
current  coin  is  by  no  means  certainly  "  a  rent  haying  no  money  yalue,"  see 
Be  Smith,  29  Ch.  D.  1009,  n. ;  lie  Chapman,  lb.  1007  ;  and  that  rent  does 
not  cease  to  be  payable  by  lapse  of  time,  Archhold  y.  Scfdly,  9  H.  L.  C. 
860. 
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Dtkiimn  indre,  dated^  &c.,  and  made,  &c.,  all  those,  &c.y  peels  in    ^^^'  ▼♦ 
jii,siM/tUl,  being  [pt  of]  the  hereds  comprd  in  and  demised  to  X.  Aasign- 
jrf»««:by  a  certain  indre  dated,  &e.,  and  made,  &c.,  for  the  term  of  JJ^^ 

idmiir yrs  from  the  day  of at  a  peppercorn  rent  tnwteefl. 

toovjiitr;  were  assned  to  the  sd  A.  and  B.,  their  exs,  ads,  and  assns, 

j(s^ji  for  the  residue  then  unexpired  of  the  sd  term  of yrs 

iJiKiffs  [subjt  to  certain  mtges  and  incumbces  affectg  the  same] 

fb^  upon  trust  for  sale  as  thrin  mentd ;  And  whas  the  sd  A.  and  l^««  to 

Im':  ^'  ^^  desirous  of  enlarging  the  sd  term  of yrs  [as  term. 

regards  the  hereds  assned  to  them  as  afsd]  into  a  fee  simple  ; 
NOW  THESE  PSNTS  WITNESS  that  by  virtue  of  the  Wit- 
_     powers  of  the  Conveyancg  Acts,  1881  and  1882  (J),  the  sd  ^^^^ 
A.  and  B.  do  hby  declare  that  from  and  after  the  exon  of  tion. 

these  psnts  the  sd  term  of yrs  granted  or  created  by  the 

sd  indre  of,  &c.,  shall  as  regards  all  the  sd  hereds  and 
premes  thrin  comprd,  or,  "  as  regards  such  pt  or  pts  of  the 
'  *;  hereds  comprd  in  the  sd  term  as  were  by  the  sd  indre  of, 
&c.,  assigned  to  the  sd  A.  and  B.  as  afsd,"  be  and  the  same 
is  hby  enlarged  into  a  fee  simple.    In  witness,  &c. 


Jfli 


(3 


t 


VI. 

DEED  hy  female  annuitant  under  a  Will  Annulling  pbbc  vi. 
Eestbaint  on  Anticipation,  and  Authorising  ihe 
purchase  of  a  Government  Annuity  (c). 

KNOW  ALL  MEN  BY  THESE  PSNTS  that  I,  A., 

of being  now  unmarried  and  being  desirous  that  the 

anny  of  £ bequed  to  me  for  my  life  by  the  will  dated, 

&c.,  and  proved,  &c,,  of,  X.,  who  died  on  the  day  of 


(V)  ThiB  is  the  short  title  given  in  the  Act  of  1882,  s.  1. 

(jd)  It  is  of  course  competent  to  a  woman  while  disooTert  to  abrogate  the 
prospectiye  restraint  on  anticipation,  see  Wright  ▼.  Wrighty  2  J.  ft  H.  647  ; 
8  Dav.  Prea  p.  102. 
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rmia  ti. 


slid  be  satisfied  and  proyd  for  by  the  pchase  of  a 

OoTemmt  annj  of  that  amt  in  my  own  name ;  And  that  in 
order  to  enable  such  pchase  to  be  legally  effected  the 
restraint  on  anticpon  imposed  on  me  by  the  sd  will  in  the 
event  of  my  marre  in  respt  of  the  sd  anny  shd  be  remoyed, 
do  hby  declare  that  in  the  event  of  my  marre  the  sd  anny 
and  the  anny  to  be  pchased  in  satisfon  thof  shall  belong  to 
me  for  jnj  septe  use,  but  shall  be  free  from  such  restraint  on 
antioipon  as  afsd,  wch  I  hby  abrogate  and  make  void ;  And 
I  hby  authorise  and  request  Y.,  as  ex  of  the  sd  will  of  the  sd 
X.,  to  pchase  a  Governmt  anny  in  my  name  in  satisfon  of 
the  sd  anny  accdly.    In  witness,  &c. 


vn. 

PBM.  Til.  WAIVER  by  Trustees  of  Settlement  or  WiU  of 

Notice  under  Settled  Land  Acts  (a). 

To of the  tenant  for  life  in  posson  of  the  hereds 

and  premes  settled  by,  settlemt  or  will. 

We of and of the  trees  [appted  by  the 

Court  on  the day  of ]  of  the  above  mentd  settlemt 

[will]  for  the  pposes  of  the  Settled  Land  Acts,  1882  to  1889, 
psuant  to  the  power  for  this  ppose  given  to  us  by  section  5 
of  the  Settled  Land  Act,  1884,  hby  waive  genlly  the  notice 
by  section  45  of  the  first  mentd  Act  required  to  be  given  to 
us  and  our  solor  of  your  intention  to  make  any  sale,  exchange, 
parton,  or  lease  under  the  powers  of  the  sd  Acts.  Aa 
witness  out  hands  this day  of . 


(a)  See  the  Act  of  1884,  47  k  48  Vict.  c.  18,  8.  6,  sub-s.  3  ;  the  power  to 
waive  notice  to  the  solicitor  has  been  doubted,  see  Hood  k  Challis,  p.  30i  ; 
but  it  seems  to  be  implied. 
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VIII. 

FAMILY  Agreement  to  give  effect  to  intended  Will       prwj.  viii. 

Not  Executed. 

THIS  INDRE  (6),  made,  &c.,  Between  A.,  1;  B.,  2;Eecital8. 
C,  3 ;  D.  and  E.,  his  wife,  4 :  Whas  X.,  late  of,  &c.,  died  poath  of 

x>n  the  day  of intestate,  leayg  the  sd  A.,  B.,  C,  «    .,  ** 

and  E.,  his  four  chn,  and  only  next  of  kin  him  survivg ;  And  i^*«jj1j 
WHAS  the  sd  A.  is  the  eldest  son  and  heir-at-law  of  the  sd  wii]. 
X. ;    And  whas  shortly  before  his   dece  the  sd  X.  gave 
instrons  to  his  solors  for  the  preparon  of  his  last  will,  and 
the  same  was  drafted  but  never  signed  by  the  sd  X. ;  And  Agreement. 
WHAS  the  draft  will  marked  Z.  this  day  signed  by  aU  the 
pties  hto  is  admitted  by  them  and  each  of  them  to  contain 
the  testy  dispo3ons  of  the  sd  X.,  and  all  the  sd  pties  are 
desirous,  notwg  the  intestacy  of  the  sd  X.,  to  deal  with  and 
dispose  of  all  his  real  and  psonal  este,  and  also  the  trust  este 
comprd  in  a  settlemt  dated,  &c.,  which  by  the  sd  will  the  sd 
X.  intd  to  appt  under  a  power  contd  in  such  settlemt,  and 
wch  in  default  of  such  apptmt  wd  have  devolved  on  the  sd 
pties  hto  or  some  of  them  under  the  trust  of  the  sd  settlemt, 
in  the  same  mner  as  the  same  resply  wd  have  been  dealt 
with  and  disposed  of  under  the  sd  draft;  marked  Z.,  if  the 
same  had  been  a    completed    document ;    NOW    THIS  Wit- 
INDRE   WITNETH  that  in  conson  of  the  premes  and  by  °^*'*- 
way  of  family  arrangemt,  and  in  order  to  avoid  questions  and 
disputes  as  to  the  division  of  the  real  and  psonal  este  of  the 
sd  X.,  and  of  the  trust  este  under  the  sd  settlemt,  it  is  hby 
decld  and  agrd  and  the  sd  pties  hrto  hby  mutually  covt  as  Agree- 
foUows :—  ^^^^ 

(b)  The  agreement  shonld  be  under  seal  to  ayoid  any  qaestion  as  to  there 
being  a  sufficient  consideration  to  support  it.  If  there  is  real  estate,  and  the 
case  is  not  within  the  Married  Women's  Property  Act,  1882  (which  it  pro- 
bably would  be  as  to  the  testator^s  own  property,  but  possibly  not  as  to  the 
settled  property),  the  deed  must  be  acknowledged  by  E.,  see  Nieholl  v.  Jonesi 
L.  R.  8  Bq.  696. 


928 


MISCELLAHEOUS  PRECEDEKTS. 


pftM.  Tin. 

DiTinoB  of 
prop6Tij. 


Bzeention 
of  deedi. 


No  pro* 
ooedingtio 
be  taken 
bjanj 
party 

under 
intestacy. 


Adminia- 
tralionto 
be  ob- 
tained. 


I.  All  the  real  and  psonal  ppty  of  the  sd  X.,  includg  the 
ppty  over  wch  he  had  under  the  sd  settlemt  a  power  of 
apptmt,  shall  be  disposed  of,  divided,  and  dealt  with  in 
accdce  with  the  terms  of  the  sd  documt  marked  Z.,  and 
signed  by  the  sd  pties  hto  as  afsd. 

n.  All  and  every  of  the  sd  pties  hto  and  their  respivehrs 
exs,  ads,  and  assns,  shall  exte  all  such  deeds  and  documts, 
and  do  all  such  acts  as  may  be  necy  or  be  deemed  expedient 
to  give  complete  effect  to  this  agreemt,  and  the  costs  of  the 
preparon  and  exon  of  such  documts  shall  be  deemed  expses 
attendg  the  exon  of  the  trusts  and  disposons  decld  and  contd 
in  the  sd  documt  marked  Z. 

ni.  None  of  the  sd  pties  or  his  or  her  hrs,  exs,  ads  or 
assns  shall  as  next-of-kin  or  heir-at-law  or  heir  accdg  to  the 
custom  of  any  manor  of  the  sd  X.,  or  as  claimg  under  the 
trusts  contd  in  the  sd  settlemt  in  default  of  any  exercise  of 
the  power  of  apptmt  afsd,  or  in  any  other  character,  bring  any 
action  or  take  any  pcdgs  agst  any  other  pty  hto,  his  or  her 
hrs,  exs,  ads,  or  assns,  in  referee  to  any  pt  of  the  sd  real  or 
psonal  ppty  of  the  sd  X.,  or  the  trust  este  under  the  sd 
settlemt ;  but  this  shall  not  prejudice  the  right  of  any  pty 
to  enforce  pformce  of  this  agreemt  or  of  any  of  the  terms 
hrof. 

rv.  The  sd  A.  shall  be  allowed  to  obtain  witht  opposon 
letters  of  admon  to  the  psonal  este  and  effects  of  the  sd  X.,  but 
such  este  and  effects  shall  be  administered  and  dealt  with 
accdg  to  the  terms  of  this  agreemt.    In  witness,  &c. 
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REVOCABLE    Gbant  and   agreement  respecting  the   p"«o.  ii. 
supply  oj  Water  to  a  House  from  an  adjoining 
estate  (a). 

Parties,  A.,  1 ;  B.,  2 ;  Recite  titles  of  A.  to  the  X.  este,  K«ital«. 
and  of  B.  to  Y.  House  adjoing  that  este;  And  wbas  the  sd  That  pipes 
B.  some  time  Bince,  with  the  consent  of  the  sd  A.,  laid  i^j  ^,^_ 
down  pipes  from  the  sd  X.  este  to  Y,  House  afsd,  for  the 
ppose  of  conveyg  water  from  the  sd  este  to  the  sd  house  for 
domestic  and  garden  pposes  ;  And  whas  the  sd  A.  is  willg  Conunt  of 
to  grant  the  right  to  take  and  convey  water  in  niner  and  for  right  of 
the  pposes  afsd  to  the  sd  B.,  his  hrs  and  assns,  the  owner  *^^ 
or  owners  for  the  time  being  of  Y.  House,  upon  condon 
that  such  privilege  shall  not  be  used  to  the  prejudice  of  the 
owners  of  the  X.  este,  and  shall  be  revocable  at  pleasure,  as 
hinafter  mentd,  and  shall  be  subjt  to  such  other  restrons 
and  stipulons  as  are  hinafter  expd  ;  NOW  THIS  INDRE  Wit- 
WITNETH  that  in  conson  of  the  preuies,  and  for  the 
other  consons    hinafter   appearg,  the   sd  A.,  as   heneficial 
owner,  doth  hby  grant  and   demise   unto  the  sd  B.,  the  Qnmt. 
owner  or  owners  from  time  to  time  of  Y.  House  afsd.  Full  Libertiw. 
AND  FREE  liberty   and  licence  at  all  times  hrafter,  until 
such    liberty    and   licence    shall   be  revoked    under   the 
provon  in  that  behalf  hinafter  contd,  to  take  and  convey 
water  by  means  of  any  pipes  and  tanks  already  laid  down, 
or  to  be  hrafter  laid  down  for  such  ppose,  from  the  sd  X. 
este  for  the  use  of  Y.  house  aisd,  and  the  gardens  and 
grounds  belonging  thto,  in  as  full  and  ample  a  mner  as 
htofore,  togr  also  with  full  hberty  and  licence  for  the  pson 
or  psons  afsd,  or  any  pson  or  psons  authorised  by  him  or 
them,  with  workmen  and  others,  from  time  to  time  hrafter, 
until  such  liberty  and  licence  shall  be  revoked,  to  enter  on 

(a)  The  object  ol  thii  gnnt  U  to  pTerent  a  1eg»I  easement  bj  nier  from 
being  acqiu'rea.    Bee  3  &  3  Wm.  IV.,  c.  71,  a,  2,  Vol.  I.,  p.  67,  note. 
K-E. — VOL.  H.  8    O 
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Redden- 
dum. 


PBBo.  n.  the  sd  X.  este,  or  aiiy  pt  thof,  and  to  dig,  search  for,  and 

examine  the  sd  pipes  and  tanks,  and  do  all  necy  cleansgs 

and  repairs  thto,  or  renewals  thof,  when  and  as  often   as 

occasion  shall  be  or  require,  givg  nevs  to  the  sd  A.,  his  hi-s 

or  assns,  or  the  owner  or  owners  for  the  time  being  of  the 

sd  X.  este,  and  to  his  or  their  tenants  for  the  time  being, 

reasble  notice,  previous  to  such  entry,  of  the  object  and 

ppose  of  the  same,  and  makg  to  the  sd  A.,  his  hrs  or  assns, 

and  to  such  owner  or  ow^ners  and  tenants,  fiill  compenson 

for  all  damage  wch  may  be  done  to  his  or  their  land,  or  the 

timber,  trees,  wood,  or  underwood,  or  growg  crops  thron, 

by  reason  of  the  exercise  of  any  of  the  liberties  and  licences 

hinbfe  contd ;  And  Yielding  and  Paying  unto  the  sd  A., 

his  hrs  or  assns,  or  the  owner  or  owners  from  time  to  time 

of  the  sd  X.  este,  the  yrly  rent  or  paymt  of  twenty  shillings 

for  or  in  respt  of  the  liberties,  licences,  and  privileges  hby 

granted  or  demised  during  the  continuce  thof,  the  paymt  of 

such  rent  or  yrlj'  sum  to  be  made  on  the day  of 

ProyiBoes.  in  every  yr,  witht  any  dedon ;  Provd  always,  that  the 
liberties  and  licences  hby  granted  or  demised  shall  not  be 
used  to  the  prejudice,  injury,  or  incon Venice  of  the  owner 
or  owners  of  the  sd  X.  este,  or  his  or  their  tenants ;  And 
that  nothing  hrin  contd  shall  prevent  the  sd  A.,  his  hi*s  and 
assns,  or  the  owner  or  owners  or  tenants  from  time  to  time 
of  the  sd  X.  este,  or  any  pt  thof,  from  divertg,  diminishg, 
interferg  with,  or  cuttg  off  the  water  by  wch  the  sd  tanks 
and  pipes  are  or  may  for  the  time  being  be  supplied, 
and  so  that  in  such  event  the  owner  or  owners  of  Y. 
House  afsd  shall  not  be  entled  to  any  compenson  for  the 
damage   occasioned  by  the  diminon  or  stoppage  of  such 

Power  of     supply  of  Water;    Provd  also  and  it   is  hby  agrd   and 

reTocation.  jecld  that  the  sd  A.,  his  hrs  or  assns,  or  the  owner 
or  owners  for  the  time  being  of  the  sd  X.  este,  shall 
have  full  power  and  authority  at  any  time  hrafter  by  givg 
three  calr  months'  notice  in  writg  to  the  sd  6.,  his  hrs  or 
assns,  the  owner  or  owners  for  the  time  being  of  Y.  House 
afsd,  or  leavg  such  notice  at  Y.  House,  to  revoke  and  make 
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void  the  liberties,  licences,  and  powers  hby  granted  or  ^^'  ^^' 
demised,  in  wch  case  the  sd  pipes  and  tanks  shall  be  re- 
moved and  the  surfkce  soil  restored  by  the  sd  last-mentd 
pson  or  psons  on  reasble  notice  in  that  behalf  being  given 
to  him  or  them,  and  in  default  thof  such  pipes  and  tanks 
shall  become  the  ppty  of  the  owner  or  owners  for  the  time 
being  of  the  sd  X.  este.     In  witness,  &c. 


X. 

DEMISE  of  Rights  for  Water  Supply  of  a  Local        prec.  x. 

GOVKRNBIENT   DISTRICT  (o). 

Parties,  A.  and  B.  (hinafter  genlly  referred  to  as  "the 
lessors,"  wch  expression  shall  be  deemed  to  include  the 
owners  or  owner  from  time  to  time  of  the  lands  of  the 

lessors  hinafter  mentd),  1 ;  the  Local  Board  of ,  in  the 

coy  of  ,  being  the  Urban  Sanitary  Authority  of  the 

Local  Governmt  district  comprisg  the  town  of afsd, 

(hinafter  referred  to  as  "  the  lessees,"  wch  expression  shall 
be  deemed  to  include  their  successors  and  assns),  2.    WIT-  Wit- 
NETH  that  in  conson  of  the  rent  and  covts  hinafter  re-  "*"**"• 
served  and  contd,  and  on  the  pt  of  the  lessees  to  be  pd, 
observed,  and  pformed,  the  lessors  do  hby  grant  and  demise  Grant 
unto  the  lessees  Full  power  and  authority  to  and  for  the  Power  to 
lessees  to  take,  use,  and  enjoy  all  the  water  issug  or  comg  j^^  ][*  ^'^ 

from  the  spring  known  as  the ,  situate  in  the  lands  of  spring. 

the  lessors  in  the  parish  of ,  the  site  of  wch  spring  is 

shewn  on  the  plan  hrunto  annexed  and  thron  marked  with 

the  letter ,  And  to  convey  the  same  water  to  any  lands, 

tenemts,  or  hereds  within  the  sd  Local  Governmt  District : 

(a)  See  the  Public  Health  Act,  1875,  88  &  89  Vic.  c  65,  b.  51,  and  the 
interpretation  of  '*  Lands  "  and  *'  Waterworks,"  in  s.  4  ;  as  to  the  poweit  of 
rural  sanitary  authorities,  see  the  Public  Health  (Water)  Act,  1878,  41  &  42 
Vic.  c,  2'. 

3  u  2 
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PRBO.  X.    And  for  that  ppose  to  lay  down,  construct,  or  make  within 

To  I^     calr  months  from  the  exon  of  these  psnts,  and  on  such 

down  a  levels,  and  either  upon,  above,  or  below  the  surface  of  the 
lands  as  the  lessees  shall  think  pper,  and  to  maintain  a 
main  or  pipe  or  pipes,  or  aqueducts,  inlets,  settle  wells^  and 
other  similar  works  in,  under,  or   through  the  lands   or 

grounds  of  the  lessors  in  the  respive  parishes  of and 

,  in  the  coy  of  ,  in  the  line  distinguished  by  the 

colour on  the  sd  plan  hrunto  annexed  or  as  near  to 

such  line  as  circes  will  permit,  and  not  in  any  case  further 

To  con-      from  the  sd  line  than  feet  on  either  side  thof.  And 

struct  and  ^^so  fuU  power  within  the  sd  period  of calr  months  to 

maintain  r  ir 

a  rcBcrvoir.  make  or  construct,  and  during  the  term  hby  granted  to 
maintain  a  reservoir  for  the  storage  of  the  sd  water,  and 
any  engines,  machinery,  and  other  works  or  applices  wch 
may  be  deemed  necy  or  pper  in  connon  thwith  at  the  point 

To  repair,    marked on  the  sd  plan ;  And  also  for  the  pposes  afsd, 

^'  and  for  the  ppose  of  examing  and  repairg  or  relayg  the  sd 

reservoir  or  any  pipes,  mains,  aqueducts,  engines,  machi- 
nery, or  other  works  wch  may  be  laid  down  or  constructed 
by  the  lessees  through,  upon,  or  under  the  sd  lands  or 
grounds,  or  of  laying  down,  constructg,  or  substitutg  any 
new  or  other  pipes,  mains,  aqueducts,  engines,  machinery,  or 
works  in  lieu  of  any  previously  laid  down,  constructed,  or 
made,  full  power  for  the  lessees,  their  agents  or  workmen, 
either  with  or  witht  carts  and  horses,  to  enter  upon  the  sd 
To  take      lands  within  the  limits  afsd ;  And  to  take  posson  of,  use, 
ofroceB-^   and  occupy  during  the  term  hby  granted  such  portion  or 
sary  lands,  portions  of  the  sd  lands  as  may  be  necy  for  the  pposes  afsd, 
and  genlly  full  power  to  pform  any  act  or  thing  within  or 
upon  the  sd  lands  or  grounds  for  the  pposes  afsd  or  any  of 
Limit  to     them  wch  the  lessees  shall  think  pper  or  expedient ;  Provd 

iMd"to  °    ALWAYS,  that  uot  more  than acres  of  land  in  the  whole 

be  taken,    shali  be  taken  posson  of,  used,  or  occupied  by  the  lessees 

Lessees  not  for  the  pposes  afsd ;  Provd  also,  that  the  lessees  in  the 

biids™^^  exercise  of  the  powers  afsd  shall  do  as  little  damage  as  may 

be  to  the  lands  of  the  lessors,  or  the  timber  or  other  trees, 
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underwood  or  crops  thron,  and  shall  make  compenson  for    ^^^-  ^- 
any  damage  done  in  mner  hinafber  provd ;   To  hold  the  Haben- 
powers,  authorities,   and  premes  hby   demised   unto   the  ^™* 

lessees  from  the day  of ,  for  the  term  of yrs ; 

Reaervon  of  rent,  Vol.  I.,  p.  720 ;  And  the  lessees  do  hby  Covenants 
covt  with  the  lessors,  to  pay  rent,  Vol.  I.,  p.  728  ;  rates  and 
taxes,  Vol.  I.,  p.  724  :  And  fubther,  that  the  lessees  in  the  Not  to  do 

damage. 

exercise  of  the  powers  afsd,  will  do  as  little  damage  as  may 
be  to  the  sd  lands,  or  the  timber  or  other  trees,  underwood, 
crops,  or  vegeton  thron ;  And  will  make  and  give  to  the  To  com- 
tenants  of  the  sd  lands  full  compenson  for  any  loss,  damage,  tenants 
or  inconvence  wch  they  resply  shall  or  may  incur  or  sustain  ^^^  damage, 
by  reason  of  any  works  or  operons  of  the  lessees  under  the 
powers  afsd,  such  compenson,  in  case  the  pties  do  not  agree, 
to  be  settled  by  arbitron,  psuant  to  the  arbitron  clauses 
contd  in  the  Public  Health  Act,  1876,  or  any  statutory 
modificon  or  re-enactmt  thof  for  the  time  being  in  force, 
wch  shall  be  deemed  to  apply  in  the  same  mner  as  if  the 
same  had  been  hrin  incorporated  with  the  necy  modificons 
(if  any) ;  And  also  that  the  lessees,  after  makg  any  excavon  To  restore 
or  executg  any  of  the  works  hinbfe  authorised,  will  at  their  ^^*^- 
own  expse,  as  soon  as  conveniently  may  be,  restore   the 
surface  of  the  ground  to  the  same  state  as  it  was  in  before 
such  excavon  or  other  works,  so  far  as  such  surface  shall 
not  be  required  for  the  pposes  afsd ;  And  also  will,  at  the  As  to  soiJ, 
option  and  to  the  satisfon  of  the  lessors,  or  their  agent  for  yf^i^^^' 
the  time  being,  either  carry  away  such  portion  of  the  soil, 
clay,  stone,  or  other  materials  taken  out  in  the  laying  down 
of  the  sd  pipes,  or  the  constron  of  the  sd  reservoir,  and 
executg  the  other  works  afsd,  as  shall  not  have  been  em- 
ployed for  restorg  the  surface  of  the  sd  lands,  or  for  the 
ppose  of  the  sd  works,  or  leave  the  same  or  any  pt  thof  for 
the  use  of  the  lessors  or  their  tenants ;  And  will  complete  To  com- 
the  laying  of  the  sd  pipes,  and  the  constron  of  the  sd  reser-  L^cTi^n 
voir,  and  exon  of  the  other  works  hinbfe  mentd  in  aU  respts  *"^®' 
within  the  time  hinbfe  appted  in  that  behalf ;  And  that  in  Not  to 

case  during  the  exercise  of  any  of  the  afsd  powers   the  ^th  drain- 
age. 
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PREC.  !• 


To  lupply 
water  to 
boQMs  on 
the  estate. 


Power  to 
lesson  to 
determine 
grant  in 
case  of 
nonpay- 
ment of 
rent,  &c. 


CoTonant 
for  quiet 
enjoyment. 


lessees  shall  disturb  or  interfere  with  the  drainage,  whether 
natural  or  artificial,  and  whether  surface  or  underground, 
of  any  lands  of  the  lessors,  or  shall  damage  any  drain- 
pipes or  culverts  in  or  under  any  such  lands,  the  lessees 
will  at  their  own  expse  make  good  all  such  damage,  and 
restore  such  drainage,  under  the  superintendce  and  to  the 
satisfon  of  the  lessors  or  their  agent ;  And  fubther,  that 
the  lessees  will  from  time  to  time  during  the  term  hby 
granted,  if  and  whenever  thrunto  required  by  the  lessors, 
supply  with  a  sufft  quantity  of  water  all  houses,  cottages, 
farm  and  other  bldgs,  and  troughs  and  drinkg  places  for 
cattle  now  existg,  or  hrafter  to  be  erected  or  placed  upon 

the  sd  lands,  or  any  pt  thof,  within  a  distce  of  yards 

from  the  line  of  the  sd  pipes,  the  lessors  bearg  and  paying 
the  costs  and  expses  of  laying  down  all  branch  pipes,  and 
of  executg  all  works  necy  for  connectg  the  sd  houses,  cot- 
tages, and  farm  or  other  bldgs,  cattle-troughs,  and  drinkg 
places,  with  the  sd  main  line  of  pipes,  and  also  paying  unto 
the  lessees  a  water  rate  or  rent  in  respt  of  such  water  supply 
as  last  afsd,  to  be  assessed  on  the  same  scale  as  the  rate  for 
the  time  being  chged  in  respt  of  water  supplied  to  houses 

and  tenemts  in  the  town  of ;  Provd  always  and  it  is 

hby  agrd  that  if  the  rent  hby  reserved  shall  be  unpd  for  the 
space  of  days  after  the  same  shall  have  become  pay- 
able, whether  lawfull}'  demanded  or  not,  or  in  case  the 
lessees  shall  at  any  time  make  default  in  the  pformce  or 
observce  of  any  of  the  covts  or  stipulons  hinbfe  contd,  and 
on  their  pt  to  be  observed  and  pformed,  and  shall  not  make 
good  such  default,  and  also  make  full  compenson  to  the 
lessors  for  all  damage  thby  sustained  by  them,  within  three 
calr  months  after  receivg  from  the  lessors  a  notice  in  writg, 
requirg  them,  the  lessees,  to  make  good  such  default,  and 
to  make  such  compenson  for  damage  (if  any),  it  shall  be 
lawful  for  the  lessors  to  take  up  and  remove  any  pipes  wch 
shall  have  been  laid  down  under  the  powers  afsd,  and 
thrupon  this  grant  and  demise  shall  cease  and  determine ; 
And  the  sd  A,  and  B.  do  hby  covt  with  the  lessees,  that 
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they,  paying  the  rent  hby  reserved,  and  pformg  and  observg   *'**^-  ^• 
the  covts  and  stipulons  hinbfe  contd,  and  on  their  pt  to  be 
pformed  and  observed,  may  quietly  have,  use,  and  enjoy  the 
powers,  authorities,  and  premes  hby  demised  at  all  times 

during  the  sd  term  of  yrs,  witht  any  interruption  by 

the  sd  A.  and  B.,  or  any  pson  or  psons  rightfully  claimg 
any  este  in  the  sd  lands  through  or  in  ti-ust  for  them.     In 

WITNESS,  &c. 


INDEX  TO  PRECEDENTS. 


ABATEMENT, 

direotion  for,  of  certain  legacies  in  case  of  deficiency,  715 

ABBOAD, 

conveyance  of  land  to  trostee  for  management  by  person  going,  919 
will  of  real  estate  situate,  878 

in  fayour  of  male  issue  of  testator,  872 
concurrent  will  of  real  estate  situate,  883 
power  to  trustees  of  will  to  appoint  agents  of  property,  836 

delegate  trusts  of  property,  886 

ACCOUNT  CURRENT, 

covenant  to  pay  balance  due  on,  14 
memorandum  of  deposit  of  deeds  to  secure,  195 
mortgage  by  company  to  secure,  163 
proviso  for  redemption  in  mortgage  to  secure,  21 

ACCOUNTS, 

provision  for  keeping  partnership,  811 

of  patent,  858 

ACCRUER, 

of  personal  estate  on  death  under  twenty-one,  755 
real  estate  on  death  under  twenty-one,  587 
settled  shares  of  residue,  769,  778 

shares  of  residue  given  to  children  by  name  on  death  in  testator's 
lifetime  without  issue,  779 

ACCUMULATION, 

clause  in  settlement,  467 
will,  788 

where  vesting  is  postponed  to  twenty-five,  785 
where  no  maintenance  is  given,  787 
trusts  of  term  for,  601 
trust  for,  880 

ACKNOWLEDGMENT, 

for  production  of  deeds.    See  Deeds, 
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ADMINISTEATOR, 
release  to,  416 

ADMITTANCE, 

of  mortgagee  to  copyholds,  226 

ADVANCEMENT. 

power  o(  in  settlement,  464,  595 

extending,  to  appointed  sbarea,  467 
will,  786,  787,  788 

adapted  to  land,  786,  791 
by  refereuce,  788 

ADVERTISEMENT, 

of  change  of  Kurname,  276 

ADVOWSON, 

devise  of,  728 

AFTER-ACQUIRED  PROl>£RTY, 
Bgreemeut  to  settle,  494 

AGENTS, 

power  to  trustees  to  employ,  511,  835,  836,  838 

ALIENATION, 

bequest  of  annuity  detenninable  on,  718,  719 

clause  in  will  restraining,  of  life  and  reversionary  interests,  780 

ALLOWANCES, 

power  to  continue,  paid  by  testator,  724 

ANNUITY, 

bequest  of,  for  life,  717 

to  wife  during  widowhood,  718 

to  two  during  joint  lives  and  life  of  survivor,  718 

during  spinsterhood,  718 

determinable  on  alienation,  718,  719 

for  separate  use,  without  anticipation,  717,  718 

charged  on  real  estate,  723 

to  commence  after  death  of  wife,  721 

chaige  of,  on  life  interest  under  prior  settlement,  479 
business,  530 

covenant  in  settlement  to  pay,  478 

variable  in  amount,  529 

direction  to  purchase,  723 

declaration  of  trust  of,  480 

deed  securing,  to  past  mistress,  559 

proviso  as  to  taking  legacy  in  satisfaction  of,  480 

settlement  of,  521,  526 

trust  to  pay,  455 

trusts  of  term  to  raise,  814 


INDEX   TO   PRECEDENTS.  939 

ANNUITY-^owhniierf. 

power  to  trustees  of  will  to  appropriate  fund  for,  722 

purchase,  722 

for  teuaut  for  life,  802 
to  be  paid  to  family  of  deceased  partner,  323 
widow  of  deceased  partner,  322 
deed  annulling  restraint  on  anticijiatiou  ou,  925 

ANTECEDENT  DEBT, 

equitable  mortgage  to  secure,  201 

ANTICIPATION, 

restraint  on,  annexed  to  annuity,  455,  717 

legacy,  708 

life  interest,  453,  454,  746,  805 
specific  devise,  725 
deed  annulling,  925 
general  clause  impofdng,  in  settlement,  470 

in  will,  718,  779 
power  to  trustees  to  dispense  with,  457  n. 

APPOINTMENT  OF  RECEIVEB.    Sec  Receivei:. 

APPOINTMENT,  POWER  OF, 

codicil  of  widow  confirming  will  made  during  coverture  under,  913 
covenant  restricting  exercise  of  testamentary,  480 
mortgage  under  joint,  91 

over  i)ers()ual  eBtate,  under  settlement  among  children  and  issue,  460, 

461 
where  husband's  life  interest  is 

determinable,  461 
restriction  on,  461  n. 
general,  over  part  of  fund,  502 
on  second  marriage,  499,  501 
under  will,  to  widow  among  testator's  children 

and  issue,  751,  753 
where    widow's   life   interest   is 

determinable,  752 
to  tenant  for  life  among  his  chil- 
dren and  issue,  762,  758 
general,  745 
joint,  746 
over  real  estate,  general,  804 

joint,  575,  804 
among  children,  586,  814 
will  of  widow  exercising,  884 

APPROPRIATION, 

power  of,  in  satisfaction  of  legacies  or  shares  of  residue,  788,  872 

annuity,  722 
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ARBITRATION, 

daiiM  in  partnanhip  deed,  827 
io  respect  of  patenti  564 

ARTICLES, 

ofpartnflnhip.    iS^  Pabtvsbshtp. 
for  mani^ge  tettluneikty  552 

ATTESTATION, 

ckoM  in  will,  843 
of  codicil,  848 

whera.teatator  is  blind  or  illiterate,  848 
ezecnted  on  day  of  testator's  maniage,  843 
aigned  by  amannenais,  843 
witb  alterations,  843 

ATTORNEY, 

power  of,  in  mortgage  of  choae  in  aeHan,  38 
to  assign  reversion  of  leaaebolds,  32 
mortgagee  to  receive  rents,  198 
smrender  copyholds,  31 
warrant  of,  as  collateral  secority,  202 

ATTORNMENT, 

by  mortgagor  in  possession,  52 


BANK, 

account  with,  covenant  to  pay,  balance  due  on,  14 

memorandum  of  deposit  of  deeds  to  secnre,  195 

mortgage  by  company,  to  secnre,  163 

proviso  for  redemption  on  payment  of  balance  dae  on,  21 

proviso  as  to,  in  partnership  deed,  305 

power  to  pay  income  of  wife  into,  459 

receipt  clause  in  mortgage  to,  61 

BANKERS, 

provisions  as  to,  in  partnership  deeds,  805 

BANK  RATE, 

covenant  to  pay  interest  varying  with,  14  n. 

BANKRUPTCY, 

bequest  of  annuity  determinable  on,  718,  719 
general  proviso  in  will  determining  annuities  on,  719 
life  interest  determinable  on,  under  settlement  (personal),  first,  455 

second,  456 
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BANKKUTTCY— continued. 

life  interest  determinable  on,  under  settlement  (personal),  with  discre- 
tionary trost,  456,  457 
nnder  settlement  (real),  577 

with  discretionary 
trost,  578 
under  will,  in  residue,  747 

with  discretionary 
trust,  748,  749 
in  real  estate,  805 
general  proviso  determining  life  interests  on,  in  settlement  (real),  580 

in  will,  750 

BENEFICIARY, 

conveyance  to,  electing  to  take  as  real  estate,  917 
transfer  of  equitable  mortgage  by  trustees  to,  243 
assignment  of  leaseholds  to,  without  disclosing  trust,  918 

BEQUESTS.    See  Wiltjb. 

BILL  OF  SALE, 

mortgage  of  plaut  not  to  be  registered  as,  163,  168 
of  chattels,  158 
transfer  of,  245 

BILLS  OF  EXCHANGE, 

mortgage  to  secure,  168 

BOARD  OF  AGRICULTURE, 

agreement  for  partition  to  be  effected  through  the,  285 

BOND, 

memorandum  to  accompnny  deposit  of  201 

mortgage  of  company's,  177 

notice  of  assignment  of  debt  secured  by,  268 

of  indemnity  against  partnership  debts,  849 

settlemeut  of,  513 

specific  legacy  giving  money  secured  by,  686 

BREACH  OF  TRUST, 

indemnity  to  trustees  in  resj^ect  of,  400,  414 

trust  in  will  to  indemnify  trustees  of  marriage  settlement  in  respect  of, 
829 

BUILDING, 

lease,  mortgage  of,  141 

power  to  grant,  618 
power  to  grant  on  fee  farm  rents  for,  623 

special  as  to,  633 

to  lay  out  property  for,  625,  801 
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BUILDING  SOCIETY, 

elaoM  modifying  stetotory  powers  in  mortgi^p  to,  131  n. 

further  chu^  to,  21S 

mortgige  to,  127 

traniifer  of  mortgaj>e  by  tmatees  of,  234 

nUKIAU 

direction  in  will  m  to,  68<5 

Bl'SlXKSa     Se^  also  Partxkurhip. 
chirge  of  annuity  on,  530 
mortgage  of,  171 

settlement  of  money  to  be  employed  in,  545 
bequest  of,  697 

share  in,  698 
power  to  trustees  to  wind  up,  698 

continue,  699,  701 
leave  capital  in,  702 
become  sleeping  partners  in,  704 
arrange  for  admission  of  sons  into,  704 
lend  trust  funds  to  son  for  purposes  of,  745 
option  to  sons  in  succession  to  succeed  to,  704 
partners  not  to  engage  in  any  other,  309 
retiring  partner  not  to  carry  on,  322 
will  bequeathing,  to  eldest  son,  864 

charged  in  favour  of  wife  and  children, 
867 
to  trustees,  865,  866 

CALLS, 

power  to  trustees  of  settlement  to  jiay,  473 

CAPITAL 

of  deceased  partner,  deed  securing,  350 
provisions  as  to,  in  partnership  articles,  302    301 

interest  on,  805 

on  death  or  retirement  of  partner,  314*  318 

CAPITALIZATION  OF  INTEREST, 

provisions  for,  in  mortgage,  85,  122 

on  transfer  of,  235 

CESSER 

of  terra,  proviso  for  in  mortgage  by  demise,  21 

CHARGE 

of  legacies  on  real  estate,  716 

annuities  on  ditto,  723 
devise  subject  to,  of  legacies  and  annuities,  729 
deed  shifting,  on  sale  of  part  of  settled  estate,  264 
declaration  that  siiecifically  devised  estates  shall  be  taken  subject  to» 
730 


INDEX   TO   PRECEDENTS.  943 

CHARITY. 

assets  to  be  marshalled  in  favour  of,  713 
legacy  to,  712 

to  be  selected  by  executors,  712 
mortgage  of  property  of,  144 
power  to  executors  to  continue  testator^s  annual  payments  for,  724 

CHILD-BEARING, 

power  to  distribute  a  fund  when  a  woman  becomes  past,  781 

CHILDREN.    See  also  Settlements  aiid  Wilta 

in  settlement  (personal),  trust  for,  and  issue  according  to  appointment, 

460,  461 
where   husband's  life  in- 
terest is  determinable,  461 
at  twenty-one  or  marriage,  46 1 

excluding  child  taking 
family  estate,  462 
and  issue  of  deceased  children,  539 
of  former  or  present  marriage,  546 
in  settlement  (real)  limitation  to,  successively  in  tail  585 

female  as  tenants  in  common  in  tail, 

585,  586 
in  fee,  with  accruer  on  death  under 

twenty-one,  587 
as  parents  appoint,  5S6 
iu  will  devise  to,  in  fee  with  cross  remainders  on  death  under  twenty- 
on^,  725 
legacy  to,  attaining  twenty-one,  707 
trusts  for,  of  testator,  and  issue  as  widow  appoints,  7ol 

at  twenty-one,  &r.,  753 

excluding    daughter 
marrying  without 
consent,  754 
including  those  pre- 
deceasingandleav 
ing  issue,  757 
and  children  of  de- 
ceased    children, 
per  stirpeSf  759 
who  survive  tenant  for  life,  760 
to  vest  immediately,  754 
in  unequal  shares,  762 
of  tenant  for  L'fe,  and  issue  according  to  appoint- 
ment, 752 

at  twenty-one,  753 

excluding  son  taking  family  estate,  761 
with  clause  of  survivorship  and  accruer,  755 
to  vest  immediately,  454 
includingthose  predeceasing  and  leaving  issue, 
768 
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trofU  for,  ofpenon  not  tenant  for  life  to  rest  inimeduitelyy  754 

who  attain  twentj-five,  766 
or  predecease  testator  leayisg  ieue, 
758 
predeceasing  testator  leaving  issue,  proTiso  giTing  shares  to 

representatiTes  of,  759 
snbstitntizig  issue  for,  761 
as  to  settled  share  of,  772 
settlement  of  shares  of,  766—775 
power  to  trustees  to  settle  shares  of  daaghters,  771 
will  in  fiiToiir  of,  816,  849,  850 

illegitimate,  869 

without  tmst  for  couTersion,  853 

daaghters*  share  being  settled,  859 

by  name,  851,  878 

of  brother,  857 

CHOSE  IN  ACTION, 

mortgage  of,  power  of  attorney  in,  38 

CHURCHES, 

power  to  grant  sites  fot,  647 

CLERKS, 

legacy  to,  711 

CODICIL, 

commencement  of,  685 
appointing  new  executor,  908 

additional  executor,  910 
correcting  clerical  errors  in  a  will,  915 
increasing  benefits,  910 

IncorporatiDg  provisions  of  Conveyancing  Act,  1 881... 908 
substituting  children  of  deceased  son,  911 
devising  land  contracted  to  be  purchased,  912 
directing  advances  to  be  brought  into  account,  911 
by  widow  confirming  exercise  of  power  during  coverture,  913 
on  second  marriage  confirming  will,  915 

COLLATERAL 

relations,  re-settlement  extending  to,  668 
security,  sub-mortgsge  by  way  of,  189 

COLLIERY. 

mortgage  of,  163 

COMPANY, 

mortgage  by,  163,  168 
to,  168 
of  shares  and  bonds  of,  177 

by  deposit  and  memorandum,  201 
release  of  rent-charge  by  improvement,  390 
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COMPOUND  INTEREST, 
coyenant  to  pay,  121 

COMPOSITION, 

release  by  creditors  to  debtor  under,  421 

• 

COMPROMISE, 

release  to  executors  in  respect  of,  415 

CONDITION, 

settlement  in  compliance  with,  in  will,  681 
of  residence,  devise  subject  to,  728 

general  clause  as  to,  827 

CONFIRMATION  OF  SETTLEMENT 
by  will,  686 
deed  of,  551 
infant  wife  put  to  her  election  to  make,  504 

CONSIDERATION, 

antecedent  debt,  8 

mortgage  moneys  having  been  paid  off,  8 
natural  love  and  affection,  556,  682 
present  advance,  8 

and  covenant  for  future  advances,  8 
sum  paid  to  third  party,  8 
sums  paid  by  several  on  distinct  account,  8 

CONSOLIDATION, 

clause  preserving  right  of,  62 
mortgt^,  238 

short  form,  240 

transfer  preparatory  to,  287 

CONSOLS, 

settlement  of,  513 

CONTINGENT 

legacy  at  twenty-one,  707,  708 

with  interim  maintenance,  709 
interest  in  personalty,  settlement  of,  526 
reversion,  mortgage  of,  124 

CONTRACTS, 

powers  to  executors  to  complete,  for  purchase  or  sale  of  land,  801 
codicil  devising  lands  under,  for  purchase,  912 

CONTRIBUTORY  MORTGAGE, 
covenant  to  pay  in,  11 
form  of,  110 

declaration  that  sums  advanced  on,  are  to  be  reteably  secored,  97 
by  equitable  charge,  200 
power  to  trustees  to  lend  on,  450 

K.E. — VOL.  n.  8  P 
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CONVERSION, 

trust  of  reddne  for,  735 

proceeds,  789 
power  to  postpone,  740 
provision  as  to  income  until,  741 
will  of  real  and  personal  estate  in  trust  for,  846,  850,  857 

Including  copyholds,  859 
without  trust  for,  853 

CONVEYANCING  ACT,  1881, 

appointment  of  receiver  by  reference  to,  59,  258 
codicil  incorporating  provisions  of,  in  will,  908 
deed  enlarging  long  term  under,  924 

mortgagee's  power  of  sale  under,  additions  to  in  mortgage  of  undivided 

share,  60 
in  mortgage  to  indemnify 
surety,  116  n. 
excluded,  80,  146 
extended,  29,  148 
modified*  29 

powers  of  leasing  under,  incorporated  in  mortgage  executed  pievioasly 

to,  923 
statutory  mortgage  under,  83,  229 

reconveyance  of,  254 
transfer  of,  228  229 

COPYHOLDERS, 

power  to  grant  licences  to,  629 

COPYHOLDS, 

admittance  of  mortgagee  to,  226 
conditional  surrender  of,  79,  227 
covenant  to  surrender,  in  settlement  (real),  652 
declaration  of  trust  of,  until  surrender,  31,  78 
devise  of,  in  trust  for  sale,  784,  859 

on  trusts  corresponding  to  uses  of  freeholds,  825 
trust  and  mortgage  estates  of,  839 
mortgage  of,  where  deed  precedes  surrender,  76 
with  freeholds,  89,  97 
with  leaseholds,  87,  97 
to  building  society,  130 
partition  of,  291 

agreement  for,  279 
power  of  attorney  to  surrender,  31 
release  of  mortgage  of,  247 
quit  rents  on,  380 
settlement  of,  662 
transfer  of  mortgagee  of,  215 

admittance  of  mortgagee  preparatory  to,  226 
conditional  surrender  on,  227 
wairant  to  enter  up  satisfaction  on  conditional  surrender  o£  248 


i 


INDEX  TO   PRECEDENTS.  9^7 

CX)STS, 

mortgage  to  solicitors  to  secure,  174 
provision  for  raising,  of  settlement,  504 
undertaking  by  mortgagor  to  pay,  of  negotiation,  264 

COUNSEL, 

clause  binding  l^tees  to  abide  by  opinion  of,  828 

COUBT, 

mortgage  of  reversionary  share  of  fund  in,  117 
settlement  of  fund  in,  526 

with  approval  of,  540 

COVENANT 

against  incumbrances  by  one,  69 

by  two,  70 
for  title  in  mortgage  of  freeholds,  copyholds,  and  leaseholds,  65 

personalty,  68 
in  partition  deed,  299 
for  further  assurance,  445 
in  bill  of  sale,  161 

notice  to  executors  to  perform  testator's,  277 
to  keep  up  life  policy,  41,  42 

pay  balance  owing  to  bankers,  14 
pay  interest  after  default,  10,  72,  75 
compound,  121 

on  de&ult  of  mortgagor  by  surety,  15 
on  present  and  future  advances,  11 
present  and  future  advances,  10 
principal,  9,  72,  75 

and  interest  by  two  or  more,  10 

Urm,  14 

weekly  instalments,  133,  171 
to  several,  11 
by  instalments  and  interest  on  unpaid  principal,  12 
on  demand  and  interest  in  meantime,  13 
rent-chaxges  in  mortgage  subject  thereto,  148 
retransfer  stock  and  pay  sum  equal  to  dividends,  12 

CREDIT 

not  to  be  given  by  partner  when  forbidden,  809 
of  firm  not  to  be  pledged,  809 

CREDITOR, 

legacy  to,  718 

notice  for  sending  in  claims  of,  277    • 

release  by,  under  composition,  421 

CROSS-REMAINDERS, 

devise  to  children  with,  on  death  under  twenty-one,  725 
limitation  to  daughters  as  tenants  in  common  in  tail  with,  585,  807 

8  r  2 
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DAUOMTEIUL    Sm  aUo  Cbildren. 
deriM  to,  in  taU  male,  809.  812 

Umitatioii  to  as  tonanti  in  common  in  tail,  58j(,  588,  807 
power  to  trustees  to  settle  shsres  of,  771 
will,  settling  shares  ot  859 

DEBT, 

release  of,  by  will,  687 

DEBTOR, 

bequest  of  debt  to,  687,  688 
release  of,  under  composition,  421 

DECLiLRATION  OF  TRUST.    See  Tbust. 

DEEDS, 

acknowledgment  and  undertaking  where  m3rtgagor  retains,  63 
agreement  as  to  custody  of,  on  behalf  of  all  persons  interested,  261 
memorandum  of  deposit  of,  with  agreement  to  execute  mortgage,  192 

to  Hccure  account  current,  195 

by  surety,  195 

DEFEASANCE, 

endorsed  on  warrant  of  attorney,  204 

DEMAND, 

covenant  to  pay  principal  on,  18 

proviso  for  redemption  on  payment  of  principal  on,  20 

DEMISE, 

mortgage  of  ft«eholds  by,  186 

proviso  for  cesser  of  term  in,  21 

DEMONSTRATIVE 
legacy,  706 

DEPOSIT  I 

of  deeds.    Ses  Deeds.  ' 

power  to,  deeds  for  safe  custody,  451 

DEVISE.    See  Wills. 

DIAMONDS, 

settlement  of,  549 

DISCRETIONARY  TRUST, 

after  bankruptey,  of  annuity,  718,  719 

life  interest  under  settlement  (personal),  456,  457 

(real),  578 
will,  748,  749 
for  imbecile,  775 

spendthrift,  720,  721,  774 
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DISSOLUTION, 

conveyaQoe  by  retiring  partner  on,  346 
deed  of,  on  partner's  retirement,  888 

death,  344 
indemnity  against  partnership  debts  on,  349 
of  partnership,  notice  of,  272 

provisions  as  to  publication  of,  822 
power  of,  in  case  of  losses,  322 
provisions  in  articles  for  winding  up  partnership  on,  312 

giving  option  to  partners  in  succession  to  take 
whole  business  on,  313 

DISTRESS, 

power  of,  to  sectire  interest  in  mortgage,  54 

rent  charge,  684 
iu  partition  deed,  288 

DOMICILE, 

settlement  where  husband  is  of  Scotch,  521 

DOWER, 

mortgage  by  person  entitled  to  uses  to  bar,  71,  u. 
clause  in  will  to  bar,  781 

DRAWINGS, 

provisions  in  partnership  deed  as  to,  307 

EASEMENTS, 

power  to  grant  leases  of,  622 
accept  leases  of,  628 
grant,  634 
purchase,  634 
release,  634 

ELDEST  SON, 

postponed  under  the  settlement  of  personalty,  463,  540 
taking  family  estate  excluded  under  trust  of  residue,  761 

ELECTION, 

clause  in  settlement  putting  infant  wife  to,  to  confirm,  504 
clause  in  will  putting  son  to,  to  resettle  family  estate,  826 

beneficiaries  to,   to  confirm  gift  of  real  estate 
abroad,  876 
conveyance  to  beneficiary  on,  to  take  as  real  estate,  917 

ENFRANCHISEMENT, 
power  of,  633 

ENTRY, 

power  of,  to  secure  rent  charge,  584 
in  partition  deed,  288 
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EQUITABLE  MORTGAGE^ 

by  charge  under  seal,  IM 

deposit  of  deeds,  memonndnm  of,  with  agreement  to   ezecnte 

mortgage,  192 
to  aecare  account  cnxreDti  195 
by  SQiety,  196 
on  nndivided  share  of  heredita- 
ments, 200 
notice  of,  to  fint  mortgagee,  271 
receipt  endorsed  on  discharge  of,  267 
subject  to  prior  charge,  196 
transfer  of,  243,  246 
with  postponement  of  prior  charge,  196 

ESCHEAT, 

derise  to  illegitimate  child,  so  as  to  prerent,  728 

EXCHANGE, 

declaration  as  to  application  of  rent  reserred  on,  638 
power  of,  682 

EXECUTION, 

partner  not  to  canse  property  of  firm  to  be  token  in,  310 

EXECUTORS, 

appointment  of,  840 

wilh  snbstitntion,  840 

including  son  on  attaining  twenty-one,  840 

wife,  while  unmarried,  840 

special,  841 
codical  substitnting  new,  908 

appointing  additional,  910 
legacies  to,  711 

notice,  statutory,  to  creditors  by,  277 
notice  to,  to  perform  testator's  coYenants,  277 
power  to,  to  compromise,  841 

provision  where  one  of,  may  be  indebted  to  testator,  84 
reconveyance  of  mortgaged  freeholds  by,  261 
release  to,  408 

in  respect  of  compromise^  416 

EXECUTORY, 

settlement  complying  with,  direction,  681 

EXPULSION, 

powers  of,  in  deed  of  partnership,  820 

FAMILY, 

agreement  to  give  effect  to  intended  will,  927 

provision    in   deed  of   partnership  for  payment  of  an    annuity  to 

deceased  partner's,  823 
recital  of  state  of,  118,  125,  574 
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FARM, 

beqneat  of,  697 

power  to  trnoteei  to  eairr  on  bauneas  o^  701,  n. 
caltivBte,  803 

FEE  EABH  EENT, 

mortgigs  sabJBct  to,  146 

povei  to  sell  luid  settled  iu  trast  for  rale  for,  483 

■ettleil  Und  for,  bj  refsrencfl  to  Settled  Land  Act,  64S 
make  grants  for  building  purposes  for,  623 
tnuta  of,  reserred  on  sale  or  grant  of  settled  Isud,  63S 

FINES 

on  renewal  of  leties,  declaration  as  to,  S4G 

FIKH.    See  abo  Partitbmbip. 

covenant  for  payment  of  mortgage  mone^  by,  11 
credit  of,  not  to  be  pledged,  309 
mortgnge  by,  163 
to,  168 
proviso  for  redemption  in  mortage  by,  21 

to,  21 
in  mortgags  as  to  changes  in,  168 

FOBBIQNER, 

settlement  by,  G21 

FEEIGHT, 

moitfpige  of,  182 

FtJNEBAI, 

directioD  in  will  as  to,  6S6 

FURNITURB, 

boqoeet  of,  689,  694 

to  wife  for  life,  690 

for  life  without  power  of  alienatioii,  691 
in  tmst  for  children,  to  be  divided,  692 
indemnity  to  tmstees  iu  respect  of,  093 
ioventory  to  be  made  of,  690 
power  to  tnutees  to  sell  at  a  valuation  to  wife,  690 
parcbase,  for  nee  of  iufenta,  T9S 
widow,  800 
Httlement  of,  belonging  to  husband,  546 
wife,  G4S 
sum  to  be  applied  in  pnrcbase  of,  G4G 

FURTHER  ADVANCE.    See  al»o  FcitTHEB  Cbaeox. 
recital  of  agreement  for,  6 
tianafer  of  mortgage  with,  230,  23S 
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FUSTHKB  ASSURANCE, 

ooT9iuuit  for,  in  MtUement  (penonal),  445 

FCRTUER  CHARGE, 

d«ed  of,  of  freeholds,  copyholds  tnd  kueholda,  206 
partonalty,  213 
to  A  Building  Society,  212 
with  additional  aecnrity,  209,  213 
memorandam  oC  215 
reoonTeyaiioe  where  there  has  been  a,  249 

FUTURE  ADVANCES, 

coTenant  to  repay,  10 

pay  interest  on,  11 
by  mortgagee  to  make,  86 
mortgage  to  aecnre,  87,  136 

equitable,  196 
proTiso  for  redemption  on  repayment  of,  19 
recital  of  agreement  to  secure,  8 


FUTURE  MARRIAGE 

ttlement  on,  to 

snrriTor  of  hosbaad  and  wife,  499 


power  to  make  settlement  on,  to  wife,  501  ; 


GODCHILDREN, 
legacy  to,  711 

GOODWILL, 

of  basiness,  mortgage  of,  171 
provisions  in  partnersliip  deed  as  to»  821 

QR0S8  SUM, 

power  to  chai^  settled  estates  with,  609 

GUARANTEE  POLICY, 
mortgage  with,  84 

GUARDIANS, 

appointment  of,  842 

HABENDUM, 

in  mortgage  of  freeholds,  15 

leaseholds  by  assignment,  15 
demise,  15  n. 

personalty,  15 

where  power  is  given  to  mortgagor  to  lease,  85  n. 
transfer,  16,  17 

with  new  proviso  for  redemption,  16 
reconveyance,  17 
settlement  of  freeholds,  663,  675 

on  tmst  for  sale,  588,  585,  536 
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IIEIRLOOHS, 

trusts  of  chattels  as,  655 

in  personalty  settlement,  656 
power  to  trustees  to  give,  to  tenant  for  life,  826 

HOTCHPOT  CLAUSE, 

in  settlement,  468,  594 

where  several  funds  are  settled,  468  n. 
provision  as  to  valuation  for,  464 
wiU,  763 

as  to  sums  taken  by  a  child  under  testator^s  marriage  settlement, 
764 
advances  by  testator  to  children,  765 
loans  by  testator,  765 
provisions  as  to  valuation  for,  765 

HOUSE.    See  also  Residenob. 

power  to  trustees  to  keep  up,  for  infants,  791,  792 

HUSBAND, 

mortgage  of  wife*s  freeholds  to  secure  debt  of,  98 

by  wife  and,  of  reversionary  share  in  personalty,  117 
power  to  female  tenants  for  life  to  appoint  rent-chaige  to,  604 

life  interest  in  real  estate  to, 
608 
wife  to  appoint  life  interest  to,  503 

daughter  to  appoint  life  interest  in  her  settled  share  of  residue 
to,  770 
settlement  where  intended,  is  a  foreigner,  521 

covenant  by,  that  infant  wife  shall  make  or  confirm,  531 


ILLEGITIMATE  CHILD, 

devise  to,  so  as  to  avoid  escheat,  728 

legacy  to,  714 

will  in  favour  of,  869 

IMBECILE, 

trust  in  will  for,  775 

IMMEDUTE  LEGACY, 
to  wife,  706 

IMPROVEMENT  RENT  CHARGE, 
release  of  settled  land  from,  390 

IMPROVEMENTS, 

extension  of  provisions  of  Settled  Land  Act  as  to,  648 — 650 
power  to  tenant  for  life  to  charge  expenses  of,  650 

IMPROVIDENT  SON.    See  SPEinyrHRirr. 
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UfCUMBKANCES. 

comuit  againit.  by  one,  99 

two^70 
daed  by  a  taBJmt  for  Ufa  AiffiBg^  S64 
on  nttled  eotaloi^  releoae  of,  885 
powor  to  tnifteat  to  discfaaige,  808 

IKDUKITT, 

againrt  ptttnenfaip  debts,  849 
cUoM  for,  of  mortgagee,  61 

as  to  reatrictiTB  oovenants,  82 
to  azecutors  in  respect  of  oomproimfie  of  a  daim,  415 
traateaa  in  leleaae,  general,  405 

in  respect  of  breaches  of  tni&t,  400,  414 
aetUement,  510,  511 
win,  887 
tmst  in  will  for,  of  trustees  of  testator'a  marriage  aettlement,  828 

INDUSTRIAL  SOCIETY, 
mortgage  to^  182 

INFANT.    See  ake  Ckildrxk. 

benefidariea,  release  to  trostees,  where,  892,  415 
dense  to,  with  gift  over  on  death  under  twenty-one,  727 
legacy  to,  contingent  on  attaining  twenty-one,  707,  708 

with  interim  maintenance,  709 
general  direction  for  investment  of,  710 
aettlement  on  marriage  of,  with  approTal  of  Court,  540 

ward  of  comt,  540 
coTenant  byhn&band  for  confirmation  of, 

581 
deed  confirming  551 
proTiso  for  election  to  confirm,  504 
will  in  favour  of,  855 

INSTALMENTS, 

aU  to  become  due  on  de&ult  in  any  payment,  13 
covenant  to  pay  principal  by,  12 

and  interest  by  weekly,  183, 171 
mortgage  to  secure  repayment  by,  91 

weekly,  132,  171 
of  money  to  be  advanced  by,  141 
power  to  mortgagor  to  pay  by,  88 

anticipate,  34 
proviso  for  redemption  on  payment  by,  19 

INSTEUCTIONS, 

will  embodying,  908 


INDEX  TO   PRECEDENTS.  955 

INSURANCE, 

coyenant  for,  in  mortgage,  42 

supplemental  to  statutory  provisions  for,  45 
clause  modifying  mortgagee's  statutory  power  of,  for  case  of  building 

society,  131  n. 
guarantee,  mortgage  with,  84 

INTEREST, 

capitalisation  of,  proviso  for,  35,  122 

on  transfer,  285 

covenant  to  pay,  by  one,  10 

several,  10 

surety,  15 

compound  interest,  121 

in  contributory  mortgage,  11 

stock  mortgage,  12 

on  future  advances,  11 

unpaid  instalments,  12 

varying  with  bank  rate,  14  n. 

direction  for  payment  of,  on  trust  legacies  until  raised,  715 

gift  of,  on  legacy  for  maintenance,  708,  709 

reduction  o^  on  punctual  payment,  proviso  for, 

deed  effecting,  268 

to  cease  in  certain  events^  34 

INTERPRETATION 

clause  in  mortgage,  64 

INVENTORY 

to  be  made  of  bequeathed  furniture,  690 

INVESTMENT, 

consent  to,  direction  as  to,  744 

clauses,  446 — 450 

trust  for,  in  personalty  settlement,  445 

will,  of  proceeds  of  conversion,  748  744 
legacy,  748,  744 
general  direction  as  to,  744 
on  second  or  contributory  mortgage,  450 

loan  to  husband,  451 
in  purchase  of  land,  in  personalty  settlement  491 

wni,  798 
residence,  498,  799 

IRELAND, 

power  to  exchange  for  lands  in,  646 

IRONWORKS, 

mortgage  of,  168 

ISSUE.    See  dlao  Children. 

devise  with  gift  over  on  death  without,  727 
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JEWELS, 

ntUemeiit  of,  in  faTour  of  wife,  549 
•pedfie  legacy  vi,  680 

JOINT  ACCOUNT, 

cknse  in  mortgage,  37,  64,  112 

JOINTURE.    Set  aUo  Rbnt-Chaiob  and  Tkrm. 

limitation  of;  588 

power  to,  fatnre  wife,  603 

life  tenanto  to,  603,  818 

not  to  take  effect  uiUess  petson  charging  or  hia  iasne  become  entitled, 
607 

proTiao  limiting  total  amoaut  for,  607 

releaae  of  power  to,  420 

aettlement  in  exercise  of  po^'er  to,  674 

chaige  of,  by  will  in  exercise  of  power  in  settlement,  828 

J0UKNEY8, 

provision  in  partnership  deed  as  to,  310 

LAND  COMMISSIONERS.    See  BoABD  of  Aoricultubk. 

LAND  IMPROVEMENT  ACTS, 

power  to  sell  notwithstanding  charges  under,  822 

release  of  settled  land  on  redemption  of  rent-charge  created  under,  890 

LAraE, 

devise  with  provisioii  agaiu»t,  726 
legacy  with  provision  against,  707 
provision  against,  in  gift  of  residu<*,  759 

LEASE, 

clause  restiicting  statutory  ][  ower  to,  in  moi*tgage,  49 
covenant  by  mortgagee  to  concur  in  grant  of,  100 

to  renew,  in  mortgage  of  renewable  leaseholds,  45 
fines  on  renewal  of,  provision  as  to,  645 
in  mortgage,  power  to,  special,  50  n. 

to  donees  of  leasing  power  under  a  will,  100 
mortgagee,  50 
mortgagor,  46 
notice  to  determine,  273 
power  to  accept,  of  easements,  628,  648 

surrenders  of,  622 
by  reference  to  Settled  Land  Act,  490,  641 
enter  into  contracts  for,  627 
grant  building  and  improving,  618 
for  21  years,  615,  618 

long  tenns,  644 
mining,  620 
of  easements,  622 
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LBL^E — canlinued, 

power  to  graat  reversionary,  619,  620,  644 
with  option  to  purchase,  644 
until  conversion  of  residue,  794 
in  settlement  upon  trust  for  sale,  486,  487,  490 
renew,  635 

LEASEHOLDS, 

bequest  of,  694,  695.     See  also  Wills. 

for  life,  without  trustees,  695,  696 
to  trustees,  695 

for  married  woman,  696 
married  woman,  696 
upon  trusts  correspouding  to  uses  of  freeholds,  826 
in  trust  for  sister  and  her  issue,  857 
mortgage  of,  80 

belonging  to  a  manied  woman,  95 

by  reference  to  prior  mortgage  of  surrendered  lease,  176 

supplemental  deed,  80  n. 
held  under  several  leases,  80  n.,  97 
power  of  attorney  to  assign  nominal  reversion  in,  82 
renewable,  87 
in  statutoiy  form,  84  n. 
declaration  of  trust  of  nominal  reversion  in,  82 
with  goodwill  and  takings  of  business,  171 
partition  of,  291 

agreement  for,  279 
reconveyance  of,  251,  254 
settlement  of,  in  trust  for  sale,  535 

upon  trusts  corresponding  with  uses  of  freeholds,  653, 
662,  668 

LEGACY.    See  Wilm. 

LEGACY  DUTY, 

directions  that  legacies  are  to  be  free  of,  715 

LETTERS, 

request  in  will  to  examine  and  destroy,  689 

LICENSE, 

power  to  grant  to  copyholders,  629 

to  use  patent,  856,  357,  874.    See  also  Patent. 

LIFE  INTEREST, 

bequest  of,  in  furniture,  690 

to  married  woman,  691 
leaseholds,  without  trustees,  695,  696 
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LIFE  INTXBE8T— «matfMi«i. 
btqMtt  (<  in  midiie.  746 

in  remainder,  747 

detonninable  on  bankruptcy,  747 — 750 
chai^ged  with  maintenance  of  children,  750 
to  mamed  woman,  746 
tenanta  in  common,  751 
deviae  of,  787,  805 

to  manied  woman*  805 
detanninable  on  bankniptcy,  805 
nort^igB  o(  in  real  estate,  106 

peraonal  estate,  108 
|iower  to  appoint,  508,  608 
rsoonTeyanoe  ot  255 

nnder  settlement  (peraonal)  first  to  wife,  452,  454 

hn&band,  454 

detenninable   on    bank- 
niptcy, 455 
second  to  hosband,  454 

contingent    on    there 

being  issue,  454 
detenninable  on  bank- 
mptcy,  456 
wife,  454 
proTiao  charging,  with  maintenance,  458 
husband  and  wife  each  taking  first  in  his  or  her  own 
fund,  518 
nu'ler  settlement  (real)  limitation  of,  576 

to  married  woman,  577 
determinable  on  bankruptcy,  577 

UFE  POLICY, 

assignment  of,  to  trustees  oi  marriage  settlement,  510 
ftirther  charge  on,  218 
mortgage  of,  108 

on  life  of  married  woman,  124 

seyeral,  106 

with  life  interest,  106,  108 

reverdonsry  interest,  121,  124 
coTenant  to  keep  up,  41,  42 

pay  premiums,  41,  42 
renew,  41,  42 
power  of  sale  in,  25  n. 

powers  to  mortgagee  in  reference  to,  41,  A2,  105  n. 
receipt  danae,  89 
transfer  of,  235 

trust  of  money  received  in  respect  of,  40 
notice  of  assignment  o(  269 
reconveyanoe  o(  255 
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LIPE  POLICY -con^tnu^. 

settlemeat  of,  on  life  of  husband  in  his  name,  616 

in  trustees*  name,  516,  521 
covenant  to  keep  up,  471 

option  to  apply  bonuses  in  elimination  of  premiams,  472 
power  to  tmstees  to  surrender,  472 

pay  premiums,  471 
proviso  in  case  of  lapse,  473 
trusts  of,  470 

LOAN, 

power  to  executors  to  continue,  801 

LOAN  SOCIETY, 

mortgage  of  business  to  trustees  of,  171 

LOSS, 

power  to  dissolve  partnership  in  case  of,  322 


MACHINERY, 

mortgage  of,  in  mine,  168,  168 

MAINTENANCE 

clause  in  settlement,  465,  594 
will,  782—784,  789 
by  reference,  788 

where  vesting  postponed  to  twenty-five,  785 
for  real  estate,  788,  789 

devised  to  tenants  in  common,  790 
relying  on  statutory  power,  790 
out  of  capita],  787 
legacy  to  infant  with,  709 
life  interest  charged  with,  under  settlement,  458 

will,  750 

MAJORITY, 

definition  of,  in  will,  756 

of  partners  to  decide  questions,  827 

MANAGEMENT, 

power  of,  as  to  real  estate  untQ  sale,  in  settlement,  484,  486 

conversion,  in  will,  798,  794 
trusts  of  term  for  raising  expenses  of,  599 
conveyance  by  person  going  abroad  to  trustees  for,  919 

MANORIAL 

rights,  release  of,  the  manor  being  settled,  886 

MANSION  HOUSE, 

powers  of  Settled  Land  Act  extended  to,  490,  645 
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UAKUSCRIFTS, 

b«|iiMk  oi;  689 

MABRIAGE, 

power  to  Mttle  portioii  of  inopoity  in  aettlemait  on  ftitaro,  499 
appoint  part  of  trast  fbndi  on  teoond,  501 

MARRIED  WOMAN, 

beqoeft  of  chattels  to  trustees  for,  691 
leaseholds  to^  696 

trustees  for,  696 
eonveyanoe  on  partition  to,  289 
devise  to,  804 

legacy  to  separate  use  of,  706 
mortgage  of  freeholds  of,  married  hefore  1883... 98 

leaseholds  under  Married  Woman's  Property  Act,  95 
contingent  reversion  of,  124 
reversionary  interest  of,  117 
policy  of  assurance  on  life  of,  124 
to,  141 
life  estate  in  real  estate  devised  to,  805 

settled  on,  577 
in  residue  to,  746 
release  of  legacy  by,  882 
ultimate  trust  for,  so  as  to  exclude  husband,  in  settlement,  468 

will,  770,  778 
will  o(  891,  892,  898 

MARSHALLING, 

provisions  for,  in  will,  718,  789 

MINE, 

mortgage  of,  163,  168 

trust  of  plant  on  settlement  of,  654 

MINERALS, 

power  to  sell  separately,  632 

MINING  LEASE, 

power  to  grant,  620 

lease  easements  in  connection  with,  622 
declaration  as  to  rents  reserved  on,  under  Settled  Land  Act,  645,  831 

MINORITY 

clause,  express,  610,  818 

for  undivided  shares,  618 
limitations  in  fee,  615 
by  reference  to  statutory  power,  614 
supplemental  to  statutory  power,  614,  818 

MISTRESS, 

deed  of  covenant  securing  annuity  to  past,  559 


1 

i 
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MORTGAGE.    See  MoBTOAaEe. 

power  to,  in  settlements,  685,  646 
wiU,  740 

MORTGAGE  DEBT, 
settlement  of,  521 

transfer  of,  to  trustees  of  settlement,  519 
notice  of  intended  payment  of,  270 
requiring  payment  of,  270 

MORTGAGEE, 

agreement  to  postpone  his  security  by  prior,  89 

by,  as  to  deposit  of  title  deeds,  261 
notice  to  first,  by  second,  271 
power  to  take  possession  and  manage,  50 
provisions  in  favour  of  mortgagor  to  cease  when  possession  taken  by,  85 

MORTGAGES, 
Claiueaf 
attornment  by  mortgagor  in  possession,  52 
capitalization  of  interest,  provision  for,  85,  122 
cesser  of  term  in  mortgage  by  demise,  proviso  for,  21 
compound  interest,  provision  for  payment  of,  121 
consideration.    See  Gonsiderations. 
consolidation,  reservation  of  right  of,  62 
continuance  of  loan  for  a  term  certain,  provision  for,  83 

during  life  of  tenant  for  life,  provision  for,  85 
covenant  against  incumbrances,  69,  70 
as  to  guarantee  policy,  86 
as  to  life  policy.    See  Life  Pouot. 
for  payment.     See  CJovenant. 
for  title  to  freeholds,  copyholds,  and  leaseholds,  65 
personalty,  68 
declaration  of  trust  of  copyholds  till  surrender,  81,  78 

moneys  received  in  respect  of  policy,  40 
nominal  reversion  of  leaseholds,  32,  82 
that  sums  advanced  by  different  mortgagees  are  to  be  rate- 
ably  secured,  37 
devolution  of  powers  of  mortgagees,  clause  as  to,  64 
distress,  power  of,  to  secure  payment  of  interest,  54 
exclusion  of  statutory  powers,  146 
fixtures,  power  to  sell  to  lessee,  49  n. 
future  advances,  provisions  as  to.    See  Future  Advances. 
guarantee  policy,  provisions  as  to,  86 
habendum.    See  Habendum. 
indemnity  as  to  restrictive  covenants,  62 

clause,  61 
instalments.    See  Instalments. 
insurance,  provisions  for.    See  Insurance. 
interest,  provisions  as  to.     See  Interest. 
interpretation  clauBo,  64 

K.B. — VOL.   II.  S   Q 
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MORTOAGES~eofi(Ynii^ce. 
Clauses — continued, 
joint  aoconnt  danse,  37,  64 

in  contribatoiy  mortgage,  112 
lease,  covenant  to  renew,  45 
power  to.    Ste  Lkase. 
liability  between  principal  and  surety,  87,  88,  120 

tenant  for  life  and  mortgaged  premises,  99 
loan  to  be  continued  during  life  of  tenant  for  life,  85 

for  a  term  certain,  88 
money  not  to  be  paid  off  for  ditto,  88 
partition,  power  of,  in  mortgage  of  undivided  share,  60 
possession,  power  to  take  immediate,  50 
power  of  attorney  in  assignment  of  chose  in  action,  88 

to  assign  nominal  reversion  of  leaseholds,  82 
mortgagee  to  receive  rents,  198 
surrender  copyholds,  81 
power  of  sale.    See  Sale,  Power  of. 
powers  of  tenant  for  life,  provisions  as  to,  in  mortgage  of  life  estate, 

107 
production  of  deeds,  acknowledgment  for,  63 
proviso  for  redemption.    See  Redemption. 
provisions  in  favour  of  mortgagor  to  cease  in  certain  events,  85 
receipt  clause  in  mortgage  of  policy,  89 

to  bank,  61 
receiver,  provisions  as  to.    See  Receiver. 
recitals.    See  Recitals. 

re-entry,  clause  authorizing  apportionment  of  condition  of,  49,  n. 
solicitor  mortgagee,  provision  as  to  charges  of,  68 
stop  order,  power  to  obtain,  120 
term  certain,  proviso  for  continuance  of  loan  for,  88,  85 
undivided  share,  special  provisions  in  mortgage  of,  60 
PrecedentSf 
by  husband  and  wife,  98,  117,  124 
limited  company,  168,  168 
married  woman  of  her  separate  property,  95,  124 
one  mortgagor,  71,  74,  76,  80 

entitled  to  uses  to  bar  dower,  71  n. 
tenant  for  life,  of  his  life  interest,  106,  108 

under  power  in  settlement,  136 

of  Settled  Land  Acts,  101 
tenants  in  common,  146 
tradesman,  of  his  business,  171 
trustees  of  a  will,  97 
contributory,  110 

deed  consolidating  several,  288,  240 
equitable.    See  Equitable  Mortoaoe. 
further  charge.    See  Fitrthsr  Charge. 
notice.    See  Koticb. 
of  bonds  and  shares  of  companies^  177 


> 
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MORTGAGES— eon^tnuAf. 
PticedenU — wniinued, 
of  building  lease,  141 
charity  estates,  144 
colliery  and  fixed  machinery,  168,  168 
copyholds,  76,  87,  89,  97,  ISO 

conditional  sarrender  on,  79 
freeholds  in  fee,  71,  74 

and  copyholds,  89 
copyholds  and  leaseholds,  97 
for  a  term,  186 
statutory,  83 
freight  and  earnings  of  a  ship,  182 
goodwill  and  takings  of  a  business,  171 
ironworks,  168 
leaseholds,  80 

belonging  to  married  woman,  95 
by  reference  to  mortgage  of  surrendered  lease,  176 
by  supplemental  deed,  80  n. 
held  under  several  leases,  80  n.,  97 
in  statutory  form,  84  n. 
renewable,  87 

with  goodwill  and  takings  of  business,  171 
life  interest,  106,  108 
patent,  871 
personal  chattels,  158 
policy  of  assurance,  103 

on  life  of  married  woman,  124 
several,  106 

with  contingent  reversion,  124 
life  interest,  106, 108 
reversion  in  personalty,  121 
insurance  on  a  ship,  182 
residuary  estate,  115  n.  ^ 

reversion,  114 

belonging  to  married  woman,  124 
reversionary  interest  in  settled  personalty,  121  < 

share  of  fund  in  Court  belonging  to  a  married  woman,  ' 

117 
scrip  of  foreign  Government  and  of  an  English  Company,  177 
settled  freeholds  under  powers  of  Settled  Land  Acts,  101 
share  in  partnership  business,  174 
ship,  agreement  to  accompany  statutory,  186 
undivided  moiety  of  freeholds,  138 
principal  repayable  by  instalments,  91  j 

to  be  advanced  by  instalments,  141  \ 

prior  mortgagee  postponing  his  security,  89  j 

reconveyance  of  property  in.    See  Reconveyance  I 

second,  87  | 

in  form  of  charge,  1 69 

3  (J  2 
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UOKtQkQtS--<onHnued. 

nUtntoTy,  83 

and  transfer,  229 
ook«      8 
•abjflrt  to  prior  charges,  91,  168 

fee  farm  rents,  li6 
saVmortgage  by  way  of  collateral  seenrity,  189 
term,  mortgage  of  freeholds  for  a,  186 

certain,  mortgage  for,  141 
to  building  society,  127 
indemnify  surety,  114 

indostrial  and  prorident  society,  132  , 

limited  company,  163 
one  mortgagee,  71,  76,  80 
secure  account  current,  163 
antecedent  debt,  201 
jMiyment  of  bills  of  exchange,  168 
present  loan  and  future  advances,  186 
trade  debts,  177 
solicitors,  174 
trustees,  74 

of  a  loan  society,  171 
with  provisions  for  reduction  of  interest,  continuance  of  loan  and  as  to 
guarantee  policy,  84 
surety,  87,117 
transfer  of.    See  Transfer. 

MORTGAGOR, 

deed  extending  leasing  powers  of,  260 

undertaking  of,  to  pay  costs  on  completion  or  on  security  proTiog 
defective,  264 

NAME 

and  arms  clause,  588 

variations  in  powers  for,  631 

NEW  TRUSTEES, 

power  to  appoint,  508,  660 

where  several  sets,  660 
of  wiU,  882 

of  property  situate  abroad,  833 
supplemental  to  statutory  power,  609,  510,  884 
transfer  of  mortgage  on  appointment  of,  233 

NEXT  OF  KIN, 

trust  for,  of  testator,  778 

so  as  to  exclude  husband,  468,  770,  778 

NEXT  PRESENTATION, 
power  to  sell,  646 


f 
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NOTICE, 

claoBe  dispensing  with  under  Settled  Land  Act,  490,  651,  881 
incorporation  in  mortgage  of  provisions  of  Cony.  Act,  as  to,  31 
of  dissolution  of  partnership,  272 

intention  to  pay  off  mortgage  debt,  270 

purchase  of  rent-chaige  to  owner  of  property  charged,  271 

transfer  of  mortgage,  271 
provisions  in  partnership  deed  as  to,  322,  327 
requiring  payment  of  mortgage  money,  270 
statutory,  to  creditors,  277 
to  determine  a  lease,  278 

executors  to  perform  testator's  covenants,  277 

first  mortgsgee  by  second  mortgagee,  271 

insurance  office  of  assignment  of  a  life  policy,  269 

obligor  of  assignment  of  bond  debt,  268 

purchaser  to  complete  purchase,  274 

quit,  272,  278 

repair,  278, 274 

tenant  to  pay  rent  to  mortgagee,  272 

trustees  of  assignment  of  reversionary  interest,  268 

share  of  residue,  269 
intention  to  exercise  powers  of  Settled  Land  Act,  275, 
276 
waiver  of  notice  under  Settled  Land  Act,  926 

OCCUPATION, 

devise  conferring  right  of,  727 

subject  to  condition  of,  728 

OPTION, 

power  to  grant  leases  with,  of  purchase,  644 

to  testator's  sons  to  purchase  his  real  estate,  738  J 

who  is  a  trustee  to  purchase  real  or  personal  estate,  ] 

739 
to  succeed  to  business,  704 
to  partner  to  purchase  a  further  share,  807 


PAPESS, 

bequest  of,  689 

PARCELS, 

contingent  interest,  443 
furniture,  444 
mortgage  debt,  444 
policy,  448 
share  of  residue,  448 
vested  reversion,  442 

with  possible  accretions,  443 
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PAKTinOK, 

■greement  for,  to  be  tuade  by  a  stn^e  ubitntor,  279 

two  arbitnton  throng    the    Bond  of 
Agriculture,  285 
conveyaooe  on,  to  married  woman,  289 
deed  by  one  oonreyanoe,  288 
under  power,  291,  293 

Settled  Land  Acts,  291 
power  to,  in  aettlement  (personal),  489 

(real),  682 
will,  788,  796 
mortgage  of  undiTided  share,  60 

PARTNER.    S«e  mUo  Pastxbjuuip. 

agreement  for  sale  of  share  to  incomin|^  386 
annuity  to  be  paid  to  famUy  of  deceased,  328 

widow  of  deceased,  822 
capital,  provisions  as  to  in  case  of  death  or  retirement  of,  814-317 
deed  securing  capital  to  executors  of  deceased,  850 
option  to  retain  share  of  deceased,  in  business,  818 
power  to  expel,  820 

introduce  son  as,  828,  824 
proTision  for  execution  of  deeds  on  death  of,  819 
sleeping,  duties  and  rights  of,  308,  319 

option  to  representatives  of  deceaseii,  to  continue  as,  318 
will  of,  865 

PARTNEBSHIP.     See  also  Pabtnke. 
ClauM8, 
accounts,  811 
annuity,  provision  for  payment  of,  to  family  or  widow  of  deceased 

partner,  822,  323 
arbitration  clause,  827 

assets  and  liabilities  of  old  firm  taken  over  by  new,  802 
assignment  of  share  in  firm,  provisions  as  to»  311 
attention  to  business,  309 
bankers,  305 

money  received  by  partners  to  be  paid  to,  805 
business,  partners  not  to  engage  in  any  other,  809 

retiring  partner  not  to  carry  on,  822 
capital,  802,  803 

increase  of,  804 
interest  on,  805 
provisions  as  to,  in  case  of  death  or  retirement  of  partners, 

814—817 
stock  in  trade  to  be  credited  to  one  partner  as,  803 
clerks,  hiring  of^  810 
composition  with  debtors,  811 
credit  not  to  be  given  when  forbidden,  809 
of  firm  not  to  be  pledged,  809 


INDEX   TO   PRECEDENTS.  967 

PAETNER8HIP— coiUmMtti. 
Clatues — amti/iued. 

death  of  one  partner  to  determine,  802 

provisions  as  to  capital  in  case  of  retirement  or,  814 — 817 
determine,  power  to,  801,  802,  820 
dissolution  and  winding  up,  proyisions  as  to,  812,  818 
notice  of,  provisions  as  to  publication,  822 
drawings,  807 
duration  and  style  of,  801 

execution,  partner  not  to  cause  property  of  firm  to  be  taken  in,  810 
expulsion,  power  of,  820 
goodwill,  allowance  for  and  valuation  of,  821 
house  of  business  to  remain  property  of  one  partner,  804 

lease  of,  to  be  held  in  trust  for  firm,  808 

power  to  surviving  partner  to  purchase, 
820 
information,  partner  to  give,  810 
journeys,  310 

losses,  power  to  dissolve  in  case  of,  322 
majority  of  partners  to  decide  questions,  827 
minimum  sum  guaranteed  to  one  partner,  306 
no  contract  to  exceed  a  certain  amount,  309 
notice  of  dissolution,  publication  of,  322 

service  of,  327 
option  to  purchase  a  further  share  of  business,  807 
outgoings,  805 
partner  to  be  just,  810 

manager  at  a  salary,  809 
power  to  determine,  801,  802,  820 

expel,  820 
private  debts,  each  partner  to  pay  his  own,  810 
profits,  806 

surplus  to  be  capitalized,  808 
release  in  respect  of  former  deed  of  partnerahip,  828 

on  dissolution  of  partnership,  843 
reserve  funds,  306 
residence,  808 
sleeping  partners,  duties  and  rights  of,  308,  819 

power  to  representatives  of  deceased  partner  to  be- 
come,  818 
son,  power  to  introduce,  328,  824 

stock  in  trade,  to  be  credited  to  one  partner  as  capital,  808 
surety,  partner  not  to  become,  810 
Precedents, 
acknowledgment  of  satisfaction  of  partner's  claim  against  the  firm,  848 
agreement  for  sale  by  retiring  partner  to  incoming  partner,  886 
conveyance  by  retiring  partner,  846 
deed  of,  between  two  persons  for  a  term  of  years,  828 

three  persons  for  ditto,  830 

as  solidtorsi  881 
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PARTNERSHIP— con«nM«rf. 
Precedents — continued. 
by  deed  on  admission  of  a  son  of  a  partner  to,  334 

securing  capital  of  deceased  partner,  350 
dissolution  of.    See  Dissolution. 
extension  of  term  of,  by  deed  endorsed,  388 
indemnity  against  debts  of,  349 
mortgage  of  share  in,  174 
notice  of  dissolution  of,  272 

PATENT, 

accounts,  c-ovenant  to  keep,  358 
agreement  for  sale  of,  369 

where  letters  patent  hare  not  yet  been  granted, 
371 
working,  376 
amendment,  coyenant  not  apply  for,  364 
arbitration  clause,  364 
assignment  of,  356,  365 

covenant  against,  861 
right  to,  in  foreign  countries,  865 
assistance,  patentee  to  give  licensee  all  necessary,  859 
fees,  proyisions  as  to,  362,  364 
improTements,  patentee  to  communicate  further,  859 
infringement,  provisions  as  to,  360 
inspection  of  factories,  patentee  to  have  right  of,  359 
interpretation  clause,  364 
labels,  licensee  to  affix,  358 
licence  to  use,  356,  357,  374 

by  deed  poll,  376 

power  to  determine,  if  patent  not  worked,  862 

licence  vested  in  more  than  one 
person,  862 
on  deaUi,  862 

non-payment  of  royalties,  861 
notice,  861 
licensee  not  to  use  invention  otherwise  than  according  to  licence,  859 
mortgage  of,  371 

reservation  to  patentee  of  right  to  grant  other  licences,  868 
royalties,  covenant  to  pay,  357 

power  to  determine  licence  on  non-payment  of,  861 
sub-licences,  licensee  not  to  grant,  361 
title,  covenants  for,  362,  363 
validity  of,  licensee  not  to  dispute,  860 
warranty  of,  clause  excluding,  368 

PAYMENT,  COVENANTS  FOR.    See  Covenants. 

PERSONALTY.    See  Settlements. 

PIN-MONEY, 

limitation  of,  582 
settlement  chaiging,  674 
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PLANT, 

mortgage  o(  in  factory,  168 

mine,  163 

POLICY.    See  also  Lnns  Polict, 
on  a  ship,  mortgage  of,  182 

PORTIONS, 

power  to  charge  for  children  of  future  marriage,  604 

to  subsequent  tenants  for  life,  606,  818 
proviso  limiting  total  amount,  607 

that  charge  shall  not  take  effect  except  in  certain  events,  607 
release  from,  876 

satisfaction  of,  by  advancements,  597 
settlement  in  exercise  of  power  of  chaining,  674 
of  sum  ndsable  under  trusts  for,  540 
trusts  of  term  for  raising,  593,  817 
chaige  of,  by  will  in  exercise  of  power  in  settlement,  822 

POWER 

to  jointure,  release  of,  419 
testamentary,  release  of,  420 

POWER  OF  ATTORNEY.    See  Attorney. 

PRECATORY 

trust,  880 

PRINCIPAL, 

covenant  to  pay,  0,  72,  75 

by  several,  10 

in  contributory  mortgage,  11,  111 

on  demand,  13 

by  firm,  14 

by  instalments,  12,  133,  171 

on  reversionary  interest  falling  into  possession,  121 

PRIOR  CHARGE, 

mortgage  subject  to,  91,  168 

by  equitable  charge,  196 
with  postponement  of,  89,  196 

PROBATE^ 

concUtion  in  will  not  to  oppose,  828 

PRODUCTION  OF  DEEDa    See  Deeds. 

PROFITS, 

provision  in  partnership  deed  as  to  division  of,  306 
surplus,  to  be  capitalized,  808 


.'I 
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QUIT, 

notioe  to,  bj  Undlord,  272 
teiunt,  27S 

QUIT-RENT. 

n^mmot,  886 


REAL  ESTATE, 

•ettbiDtata  of.    Se$  SxiTLBiUNTt. 

RSCSIFT  CLAUSE, 

IB  mortgage  to  *  buik,  81 
of  policy,  39 
iettlement,  607 
will,  882 

RECEIYEB, 

^pointment  of,  in  mortgage,  54 

bj  refareuce  to  Conrcjaaeiii^  Act,  59 
deed  appointing,  257 

under  statutory  power,  258 
•tatatory  power  of  appointing,  addition  to,  59 

RECITALS 

In  OMiignmeiU  and  lioenees  of  patents 
of  application  for  patent  since  1 883... 854 
acceptance  end  complete  specification,  854 
complete  specification  being  filed,  855 
grant  of  letters  patent  after  1888.. .854 

before  1884...  355 
foreign  patent,  356 
title  to  patent,  356 

by  assignment,  855 
in  VM/rigage 
of  agreement  for  loan,  1,  2,  8 

componnd  interest,  8 
farther  advance,  6 
security,  7 
securing  present  loan  and  future  advances,  8 

sum  due  on  sccount  stated,  3 
surety  to  join,  3 
transfer,  6 

and  further  advance,  7 
to  enter  into  covenants,  8 
postpone  prior  chaige,  89 
conditional  surrender  of  copyholds,  5 
desire  to  redeem,  7 
guarantee  policy,  85 
interest  in  arrear,  6 
lease,  176 
mortgage,  4 
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REC1TAI&— continued, 
in  mortgage — conHntted, 
of  payment  off,  bj  infitalments,  7 

policy  on  life,  8,  4 
settlement,  91 
state  of  mortgage  debt,  6 
family,  118,  125 
soirender  of  lease,  176 
in  settlement 
of  agreement  to  settle,  484,  485 

after-acquired  property,  441 
on  marriage  of  infant  ward,  541  n. 
policy,  488,  489 
reyersionaiy  interest,  488 
under  Infant's  Settlement  Act,  541 
conveyance  in  trust  for  sale,  440 
covenant  to  be  entered  into  for  payment  of  annual  or  principal  sum, 

441 
dealings  with  settled  property,  574 
disentailing  assurance,  578 
effect  of  settlement  and  disentailing  assurance,  578 
family,  state  of,  574 
general  agreement,  441 
intended  marriage,  482 
jointure,  to  which  premises  are  subject,  570 
leases,  to  which  premises  are  subject,  571 
mortgages,  to  which  premises  are  subject,  571 

title  to,  489 
particulars  of  trust  property,  437 
portions  to  which  premises  are  subject,  570] 
strict  settlement,  571 

title  to  freeholds,  copyholds  and  leaseholds  by  reference  to  schedule, 
670 
leaseholds  under  strict  settlement,  574 
mortgage,  489 

personalty  in  possession,  484 
policy,  488 

portion-money  charged  on  settled  estates,  436 
rerersionary  share  in  trust  funds,  486 
share  of  residuary  estate,  485 
transfer  of  mortgage,  489 

stock  or  bonds,  438 

BECONVEYANCE 

by  independent  deed,  249 

endonement,  251 
in  fee,  245 

of  freeholds  and  leaseholds,  251 
life  estate,  255 
part  of  the  property  in  mortgage,  255 
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RECONVEYANCE— «m<m»*«d. 
of  personalty,  256 
statutory,  254 
to  uses,  249 
upon  trusts,  251 
where  mortgagor  dead,  249 

and  mortgagee  dead,  251 
part  of  property  has  been  sold,  249 
there  has  been  a  further  chaige  and  a  transfer,  249 

4 

REDEMPTION,  PROVISO  FOR, 
in  mortgage  by  firm,  21 

trustees  of  strict  settlement,  20 
to  building  society,  180 
firm,  21 

secure  account  current,  21 
under  joint  power,  20  I 

stock  mortgage,  19 
of  copyholds,  18,  78 

with  freeholds,  leaseholds,  or  personalty,  19 

freeholds,  17,  73,  75 

with  leaseholds  or  personalty,  18 
leaseholds,  18,  82 
personalty,  18 
on  payment  by  instalments,  19 

of  present  and  future  adyancee,  19 
on  demand,  20 
short  form,  21 

subject  to  prior  charges,  91,  170 
where  prior  mortgage  is  postponed,  90 

REDUCTION, 

of  interest,  deed  effecting,  268 
proviso  for,  82 
to  cease  in  certain  events  84 

REFERENCE, 

devise  to  uses  by,  780 
limitation  to  daughters  or  issue  by,  812 
to  settlement,  declaration  of  trust  by,  661 
trusts  of  legacy  by,  714,  778 

daughter's  settled  shares  of  residue  by,  771 

REIMBURSEMENT 

and  indemnity  of  trustees.    See  Indbmnity. 

RELEASE, 

by  improvement  company,  890 

married  woman,  882 
in  respect  of  former  deed  of  partnership,  828 
mutual  by  three  persons,  422 
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JiKLEASE— continued. 

of  copyholds  by  mortgagees,  247 
debt  by  will,  687 
general  testamentary  power,  419 
improvement  rent-cliarge  redeemed   oat  of  capital  monies   under 

Settled  Land  Act,  1887... 890 
incumbrances  on  settled  estates  contracted  to  be  sold,  88.^ 
part  of  settled  estates  from  charge  of  portions,  883 
perpetual  rent-charge  which  is  kept  on  foot,  889 
qnit-rents  and  manorial  rights,  386 
power  to  jointure,  420 
on  dissolution  of  partnership,  348 

payment  of  a  legacy,  882 
to  administrator  of  intestate,  416 
debtor  under  a  composition,  421 
executors  in  respect  of  compromise  of  a  claim,  416 
trustees  of  settlement  on  distribution  of  the  trust  funds,  892,  402 

short  form  with  schedules,  406 
will,  408 

where  part  of  real  estate  has  been  retained  unsold, 
412 

RENEWABLE  LEASEHOLDS, 
mortgage  of,  87 

covenant  for  renewal  in,  45 
provision  as  to  fines  on  renewal  of,  645 
power  to  grant  renewals  of,  685 

RENT-CHARGE.    See  dUo  Jointure  and  Term. 

limitation  of,  to  son  during  joint  lives  of  himself  and  his  father,  581 

wife  without  anticipation,  582 
if  she  survive,  588 
by  will,  806 
notice  of  transfer  of,  271 
powers  for  securing,  584 

by  reference  to  statute,  585 
power  to  limit,  to  husband,  604,  818 
provision  as  to  sale  of  land  subject  to  a  tenninable,  822 
release  of,  889 

on  redemption  under  Settled  Land  Act,  1887... 390 
trust  for  payment  of,  559 

of  term  for  securing,  592 

RENTS, 

bequest  of  arrears  of,  781 

notice  to  tenants  to  pay,  to  mortgagee,  272 

REPAIR, 

notice  to  tenant  to,  273 

preparatory  to  re-entry,  274 
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RESERVE  FUND, 

proTision  in  partnership  deed  as  to,  806 

RESETTLEKENT, 

of  family  estate,  668 

proviso  keeping  alive  powers  on,  658 

RESIDENCE, 

devise  for,  of  danghters,  727 

subject  to  condition  of,  728 
general  clause  as  to,  827 
power  to  keep  up,  for  infants,  701,  702 
to  purchase,  in  settlement,  49S 
wiU,  799 

RESIDUE, 

gifts  of,  to  beneficiary,  732,  788 

executors  to  carry  out  arrangement  dehors  will,  785 

trustees,  738,  784 
trusts  for  conversion  of,  785 

investment  of  proceeds,  748 
trust  of,  for  children.    See  Children. 

brothers  and  their  children,  per  stirpes,  776 

persons  named,  776 

testator's  next  of  kin,  778 
mortgage  of  share  in,  115  n. 
notice  of  assignment  of  share  in,  269 

RESTRAINT  OF  TRADE, 

agreement  in  deed  of  partnership  in,  822 

RESTRICTIVE  COVENANTS, 

indemnity  to  mortgagee  as  to,  62 
power  to  trustees  to  release,  626 

REVERSION, 

declaration  of  trust  of  nominal,  in  mortgage  of  leaseholds,  82,  82 
contingent,  belonging  to  married  woman,  mortgage  of,  124 
in  fee,  mortgage  of,  114 
settlement  o(  in  real  estate  as  money,  585,  587 

REVERSIONARY  INTEREST, 

addition  to  powers  of  sale,  Ac,  in  settlement  of,  488 
mortgage  o(  121 

by  married  woman,  117 
notice  to  trustees  of  assignment  of,  268 
settlement  of,  521,  540 
transfer  of  mortgage  of,  285 
power  to  trustees  to  settle  accounts  as  to,  505 
clause  in  will  restraining  alienation  of,  779 
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BSVBBSIONART  LEASE, 

power  to  grant,  619,  620 

by  reference  to  Settled  Land  Act,  644 

REVOCATION, 

power  of,  612 
of  will,  915 

SALE,  POWER  OF, 

in  bill  of  sale,  160 

mortgage,  of  freeholds,  copyholds,  leaseholds,  or  personalty,  22 
machinery,  167 
policy  of  assurance,  25  n. 
property  of  any  kind,  short  form,  28 
reversion,  116 
proviso  that  money  shall  be  deemed  to  become  dae  on 
specified  day,  80 
in  transfer  keeping  alive,  80 
statutory,  addition  to,  in  mortgage  to  indemnify  surety, 

116  n. 
of  undivided  share,  60 
clause  excluding,  80,  146 
extending,  29,  148 
modifying,  29 
provisions  as  to  notices,  incorporation  o(  81 
stock  mortgage,  in,  140 

surplus  moneys  received  under,  to  be  paid  to  second  mort- 
gagee, 80 
personalty,  80 
where  there  is  a  prior  charge,  25  n. 
settlement,  629,  682,  685 

of  surface  and  minerals,  apart,  632 
by  reference  to  Settled  Land  Acts,  641 
trusts  of  moneys  to  arise  under,  689 
will,  without  trust  for  conversion,  787 

SALE,  TRUST  FOR, 

of  freeholds  and  leaseholds,  481 

trust  of  money  to  arise  under,  488,  484 

setUoment  by,  of  real  estate  by  one  deed,  582 

reference   to   deed   of  even 
date,  584,  585 
settlement  of  money  arising  under,  587 

SATISFACTION, 

of  covenant,  legacy  in,  714 

advances  by  testator  to  be  in,  of  gifts  in  will,  765 

declaration  against,  548 

SCBIP, 

mortgage  of,  177 
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SEPARATE  ESTATE, 

proYiBO  that  mortgage  money  is  to  be  wife's,  148 

SEPARATION, 

deed  of,  424 

SERVANTS, 

legacies  to,  711 

SETTLED  ESTATE, 

deed  by  tenant  for  life  shifting  incumbrances  on,  264 
devise  of  real  estate  to  go  with,  904 

release  of,  from  improvement  rent-charge  redeemed  under  powers  of 

Settled  Land  Act,  1887. ..390 
incumbrances  other  security  being  substituted,  885 
portions,  888 

SETTLED  LAND  ACTS, 

appointment  of  trustees  for  purposes  of,  659,  882 

declaration  that  express  powers  are  to  operate  independently  of,  642 

deed  by  tenant  for  life  shifting  incumbrances  under,  264 

exchange,  powers  of,  under,  extension  of,  648 

fee  farm  rents,  power  to  sell  under,  for,  646 

improvements,  powers  of,  under,  extension  of,  648-650 

investment,  powers  of,  under,  extension  of,  648 

Ireland,  power  to  exchange  under,  for  land  in,  646 

mansion-house,  as  to  sale  of,  under,  490,  645 

mining  rents,  645 

mortgage  by  tenant  for  life  under  powers  of,  101 

power  to  raise  money  in  extension  of  powers  of,  646 
notice  of  intention  to  exercise  powers  of,  by  solicitors  of  tenant  for  life, 

276 
tenant  for  life,  275 

under,  clause  dispensing  with,  490,  651,  881 
partition  under  powers  of,  291 
power  by  reference  to,  to  lease,  seU  and  exchange,  490,  642,  796 

to  tenant  for  life  to  sell  to  himself  under,  650 
proviso  as  to  extensions  of  powers  in,  642 
release  of  improvement  rent-charge  redeemed  under,  890 
sole  trustee  authorised  to  act  for  purposes  of^  882 
trustees  to  exercise  powers  of  tenants  for  life  if  none,  648 
waiver  of  notice  under,  926 

SETTLEMENT, 

articles  for,  552 
confirmation  of,  551 

by  will,  686 
declaration  of  trust  by  reference  to,  561 
by  will  of  children's  shares,  766-775 
of  daughters*  share  of  residue,  powers  to  trustees  to  make,  771 
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SETTLEMENTS.     Clausrt. 

accnmulation  clause,  467 

truBt  of  term  for,  601 
advancement  clause,  464,  595 
after-aoqnired  property,  covenant  to  settle,  494 
agents,  power  to  employ,  511 

annuity,  charge  of,  on  life  interest  under  prior  settlement,  479 
covenant  to  pay,  478 
declaration  of  trust  of,  480 
proviso  as  to  taking  legacy  in  satisfaction  of,  480 
trust  to  pay,  455 
anticipation,  restraint  on.     See  Anticipation. 
assignment  of  personal  estate,  441 
assurances,  power  to  execute,  637 
bankruptcy,  discretionary  trust  in  case  of,  456,  457,  578,  580 

general  provision  determining  life  tenancies  on,  580 
building,  power  to  lay  out  property  for,  625,  683 
calls,  power  to  pay,  473 
chief  rents,  power  to  make  grants  on,  623 
children  as  tenants  in  common,  limitation  to,  587 

trusts  for.     See  Children. 
churches  and  schools,  power  to  grant  sites  for,  646 
oommencement  of  powers  of  sale,  exchange,  &c.,  629,  681 
roncur  in  sale  of  undivided  share,  |)ower  to,  637 
contracts  for  leases,  power  to  enter  into.  627 
copyholds,  covenants  to  surrender,  652 
costs  of  settlement,  provision  for  raising,  504 
covenant  for  further  assurance,  445 

to  make  up  reversionary  interest  to  a  given  sum,  475 
l)ay  a  gross  sum,  474 

on  death  of  covenantor,  475 
secure  to  wife  an  equal  share  of  covenantor's  estate,  476 
declaration  of  trusts  of  monejrs  to  arise  from  sale  of  real  estate  and  rants 

till  sale,  488,  484 
deposit  deeds  for  safe  custody,  power  to,  451 
devolution  of  powers  of  trustees,  declaration  as  to,  512 
easements,  powers  in  relation  to.    See  Easements. 
eldest  son  postponed  to  younger  children,  463 
election  to  confirm  settlement,  infant  wife  put  to,  504 
enfranchisemeut,  power  of,  633 
exchange,  powers  of,  632,  638 
gardens,  power  to  grant  land  for,  624 
gross  sum,  power  to  charge,  609 
heirlooms,  trusts  of,  655,  656 
hotchpot  clause,  463,  594 

addition  to,  464 
indemnity  and  reimbursement  of  trustees,  510,  511,  661 
investment  clauses,  446-450 

on  loan  to  husband,  451 

K.E. — VOL.  n*  3  R 
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8ETTLEMXNTS— eoiUtfMMv/. 
CZatfjet — eoniinued. 
investment  on  teoond  or  contribotorj  motiffigiB^  450 
iwne,  limitation  to,  as  parento  appoint,  586 
joint  appointment  of  fatiier  and  mm,  Umitatioa  to^  575 
jointure.     See  Joimtubb. 

leaie,  powers  to,  480-492,  615-822.     See  aUo  Lbasb. 
leaseholds,  assignment  ol^  653 
licences  to  copyholders,  power  to  grant,  629 
life  interest.    See  Ltn  Imtebxst. 
maintenance  clause,  465,  594.    See  alto  MAiNTEKurcs. 

of  wife  and  children,  proviso  charging  biaband's    tifo 
interest  with,  458 
management,  powers  of,  610 
mansiou-honse,  provisions  a£  to,  490 
mining  plant,  trusts  of,  654 

rents,  645 
minority  cknse,  modification  of  statutory,  614 
mortgage,  contributory,  power  to  lend  money  on,  450 
power  to  raise  money  on,  685,  645 
trusts  of  term  for  raising  money  by,  599 
name  and  arms  clause,  588 
new  trustees,  power  to  appoint,  508-510,  660 
{larcvls.    See  Parcels. 
partition,  power  of,  489,  632 
policy,  provisions  as  to.    See  Life  Policy. 
portions,  satisfaction  of,  by  advancements^  597 

trust  of  term  for  raising,  593 
power  of  appointment.    See  Appointment. 

covenant  restricting  exercise  of  testamentary, 
480 
to  appoint  life  interest  to  surviving  hoaband,  508 

part  of  trust  fund  on  a  second  marriage^  501 
survivor  to  settle  a  portion  of  his  or  her  property  on  future 

marriage,  499 
trustees  to  accept  land  in  lien  of  money  to  ariae  under  trust 
for  sale,  606 
grant  leases,  486,  487 
manage  real  estate,  484,  486 
sell  property  for  fee-farm  rent)  488 
settle  questions,  accounts,  &c.,  505 
withdraw  part  of  property  from  settlement^  657 
professional  chaiges,  power  for  trustee  to  make,  511 
receipt  clause,  507 
recitals.    See  Recitals. 

register  of  shares,  one  of  the  trustees  to  be  named  first  on,  451 
rent- charge.    See  Rent-charge. 

resettlemeut,  powers  of  former  settlement  to  overreach  uses  of,  658 
residence,  power  to  purchase,  493 
restrictive  covenants,  power  to  release,  626 
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SETTLEMENTS  —^iontinued. 

Clauses — oonHnued, 

reversioDary  iotereat,  addition  to  power  of  sale,  &c,  in  settlement  of,  488 

power  to  trustees  to  settle  accounts  as  to,  505 

revocation,  power  of,  512 
sale  monies,  trusts  of,  689 

power  of,  629,  632,  635 

by  reference  to  Settled  Land  Acts,  641 

Settled  Land  Acts.    See  Settled  Land  Acts. 

shifting  clause,  590 

stock,  power  to  trustees  to  relinquish  preferential  right,  503 

tail,  limitations  in.    See  Tail. 

term.    See  Tebm. 

trust  of  income  after  bankniptcy  where  there  is  no  discretionary  trust,  458 

for  investment,  445 

sale,  481 

ultimate  limitations  to  right  heirs,  588 

uses  of  former  settlement,  587 

trusts  of  husband's  property,  467,  468,  n. 

wife's,  468 

undivided  share,  addition  to  power  of  sale,  &c.,  in  settlement  of,  488,  687 

valuation,  addition  to  hotchpot  and  maintenance  clauses  providing  for, 

464 

waste,  restriction  on,  576,  n. 

Precedents, 

by  father  of  husband,  679 

tenant  for  life  charging  jointure  and  pin  money,  674 

of  bonds,  518 

consols,  513 

diamonds,  549 

freeholds  in  strict  settlement,  666 

copyholds  and  leaseholds  in  strict  settlement,  662 

in  compliance  with  condition  in  a  will,  681 

on  trust  for  sale  by  one  deed,  532 

two  deeds,  534,  535,  537 

with  remainder  to  issue  as  parents  may  appoint,  679 

fund  in  Court,  526 

furniture,  545,  548 

infant's  property  with  approval  of  Chancery  Division,  540 

money  to  be  employed  in  business,  545 

mortgage  debt,  521 

policy  of  assurance,  516,  521 

portions  charged  on  real  estate,  640 

railway  shares,  513 

reversionary  interest,  521,  526,  540 

in  freeholds,  535,  537 

sum  added  to  a  settled  fund,  561 

raised  by  subscription,  562 

undivided  share  of  freeholds,  534 

ward  of  Court's  property,  540 

8  R  2 
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pottponing  eldest  ton,  540 

rBMttlemeiit  by  father  and  eldest  son  of  real  estate  on  the  mm.  comiDgof 

age,  M8 
▼olimtaiy,  655,  682 

SHARES. 

in  company,  mortgage  of,  177 

by  memorandnm  and  deposit  of  certificate,  201 
powers  to  tmsteea  to  relinqnish  right  to  sabecribe  for  new,  503 

SHIFTING  CLAUSE. 

on  snocession  to  estate,  590 

SHIP, 

mortgage  of  freight  and  earnings  of,  and  policy  on,  182 
Bgreement  accompanying  mortgage  of,  186 

SOUCITOR, 

deed  of  partnership  of,  381 

mortgage  to  secore  costs  of,  174 

mortgagee,  power  to  charge,  63  « 

tmatee,  power  to  chaige,  511,  838 

SPECIFIC  DEVICE.    See  Wills. 

SPECIFIC  LEGACY.    Set  Wills.  I 

SPENDTHRIFT,  | 

discretionary  trust  for,  720,  721,  774  i 

will  beqaeathing  annual  sums  in  tnist  for,  864 

STATUTORY  MORTGAGE 

under  Conveyancing  Act,  88,  229 
re-conveyance  of,  254 
transfer  of,  228,  229 

STOCK, 

power  to  trustees  to  relinquish  preferential  right  to,  503 

STOCK-IN-TRADE, 

to  be  credited  to  one  partner  as  pai't  of  his  capital,  303 

STOCK  MORTGAGE,  ! 

covenant  to  pay  interest  on  proceeds  of  sale,  12 

pay  sums  equal  to  dividends,  12 

retransfer  stock  in,  12  | 

form  of,  secured  on  undivided  share  of  freeholds,  1^8 
proviso  for  redemption  in,  19 

STOP  ORDER, 

power  to  mortgagee  to  obtain,  120 

STRICT  SETTLEMENT, 

devises  in.     See  Wili^. 

form  of,  662,  666 

will  of  real  estete,  devised,  897,  900,  904 
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SUB-MORTGAGE 

of  freeholds  and  loaseholdfl,  189 

SUB-MORTGAGEE, 

transfer  of  mortgage  with  concurrence  of,  230 

BSCRIPTION, 

power  to  trustees  to  continue  testator's,  724 
settlement  of  sum  raised  by,  562 

SUBSTITUTION, 

of  children,  devise  with,  726 
legacy  with,  707 
in  trust  of  residue,  721 

for  children  by  name,  869 

SUPPLEMENTAL  DEED, 

mortgage  of  leaseholds  by,  80,  n. 

SURETY, 

covenant  by,  for  payment  of  interest,  15 
memorandum  of  deposit  of  deeds  by,  195 
mortgage  with,  87 

for  interest  only,  117 

to  indemnify,  114 
partner  not  to  become,  310 
proviso  in  mortgage  as  to  liability  of,  37,  38,  120 

SURNAME, 

advertisement  of  change  of,  276 

SURRENDER, 

of  copyholds  by  way  of  mortgage,  79 
power  to  accept,  622 

TAIL, 

devise  to  testator's  sons  for  life  with  remainder  in,  766 
sons  of  tenant  for  life  successively  in,  806 
daughters  as  tenants  in  common  in,  807 
limitation  to  sons  or  daughters  successively  in,  585 

daughters  as  tenants  in  common  in,  585,  586 
proviso  cutting  down  estates  in,  806 

excluding  lapse  as  to  devise  to  a  dass  in,  80 

TENANT, 

notice  to,  to  pay  rent  to  mortgagee,  272 
quit,  272,  273 
repair,  273,  274 

TENANT  FOR  LIFE, 

deed  by,  shifting  incumbrances  on  sale  of  part  of  settled  estate,  264 
mortgage  by,  under  power  in  settlement,  136 

powers  of  Settled  Land  Acts,  101 
of  life  interest  of,  106,  108 
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TENANT  FOR  LlFE-^n/i/wied. 

notice  of  intention  to  exc^ise  powers  conferred  by  Settled  Land  Acts 

on,  276,  276 
partition  by,  291 

proviso  as  to  powera  of,  in  mortgage  of  life  interest,  107 
for  continuance  of  loan  daring  life  of,  35 
limiting  liability  of,  in  mortgage  of  settled  estate,  99 
transfer  of  mortgage  to  trustee  for,  242 
power  to,  to  sell  to  himself  under  Settled  Land  Acts,  650 
trustees  to  lend  capital  money  to,  651 

TENANTS  IN  COMMON, 

devise  to  daughters  as,  807 

gift  of  life  interest  to,  with  capital  to  survivor,  751 

limitation  to  ditto,  585,  586 

mortgage  by,  146 

TERM.     See  aUo  Jointuuk  and  Rknt-Chargk. 
deed  enlarging  long,  924 
leases  for  long,  power  to  grant,  644 
limitation  of,  in  settlement,  575 

will,  762 
mortgage  of  freeholds  for,  136 
power  to  appoint,  584 

for  raising  gross  sums,  609 
accept  other  security  for,  609 
provision  as  to  surphis  rents  of,  602 
proviso  for  cesser  of,  in  mortgage  by  demi&e,  21 
ti-usts  of,  for  securing  rent-charge,  592,  815 

portions,  593,  815,  816 
payment  of  premiums  on  policy,  598 
raising  money  for  various  purposes,  599 
accumulation,  601 
raising  annuity,  814 
payment  of  debts,  816 

TERM  CERTAIN, 

mortgage  for,  124,  141 

proviso  for  continuance  of  loan  for,  83 

in  mortgage  of  reversionary  interest, 
35,  120 

TERMINABLE  RENT-CHARGE, 

provision  as  to  sale  of  land  subject  to,  822 

TESTIMONIUM 

of  codicil,  842 
will,  843 

TITLE-DEEDS.     See  Deeds. 
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TRADER, 

mortgage  by,  of  business,  1 71 

to  secure  trade  debt,  1 77 
settlement  by,  545 
wiUof,  865, '866,  867 

TRANSFER, 

of  mortgage,  admittance  of  mortgagee  to  copyholds  preparatoiy  to,  226 
by  supplemental  deed  preparatory  to  a  consolidation  deed, 
237 
trustees  of  building  society,  234 
conditional  surrender  of  copyholds  on,  227 
mortgagor  not  joining,  215 
of  equitable,  by  trustees  to  beneficiaiy,  243 

reversionary  interest  and  policy,  235 
on  appointment  of  new  trustees,  233 
to  trustee  to  keep  on  foot,  242 

trustees  of  marriage  settlement,  519 
where  mortgagor  has  encumbered,  224 
with  concurrence  of  a  submortgagee,  230 
further  advance,  229,  230,  235 
new  proviso  for  redemption,  220 
notice  of,  271 

of  rqpbstered  bill  of  sale,  245 
statutory,  228,  229 

and  mortgage,  229 
under  hand  of  equitable  mortgage  created  by  deposit  of  deeds,  244 

TRUST, 

assignment  of  leaseholds  to  beneficiary  without  disclosure  of,  918 
declaration  of,  of  copyholds  till  surrender  in  mortgage,  31 ,  78 

money  raised  by  subscription,  562 
nominal  reversion  of  leaseholds,  82,  82 
sum  added  to  settlement,  561 
indemnity  to  trustees  in  respect  of  breaches  of,  400,  414 

TRUSTEES.    See  also  Settlements  and  Wills,  trustee  clauses, 
mortgage  to,  74 

of  a  loan  society,  171 
by,  under  power,  97 
stock  mortgage  to,  138 
transfer  of  mortgage  on  appointment  of  new,  233 

to  beneficiary  by,  243 
notice  to,  of  assignment  of  reversionary  interest,  268,  269 

intention  to  exercise  powers  of  Settled  Land  Acts,  275, 
276 
release  to,  of  settlement,  892,  402 

short  form  with  schedules,  406 
of  will,  408 

where  real  estate  is  retained  unsold,  412 
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TR\JSTElS,S--€oiUi7iued. 

powers  to,  to  settle  accounts  and  questions,  505 
clause  for  indemnity  and  reimbursement  of,  510,  511,  661,  837 
declaration  as  to  devolution  of  powers  of,  512 
indemnity  to,  in  respect  of  breaches  of  trust,  400,  414 
general,  405 

ULTIMATE 

limitation  in  re-settlement,  to  uses  of  former  settlement,  587 

settlement  real,  588 
trust  in  settlement  (personal),  467,  468 

in  will  for  brothers  and  sisters  and  their  children,  776 
married  woman,  778 
nephews  and  nieces,  776 
jiersons  named,  776 
testator's  next  of  kin,  778 
commencement  of,  777 

ir>fDIVIDED  SHARE, 

equitable  chaise  of,  200 
mortgage  of,  138 

addition  to  express  or  statutory  powers  in,  60 
power  to  partition  in,  60 
proviso  as  to  sales  and  leases  of,  in  settlement  in  trust  for  sale,  488 

settlement  (real),  637 
arising  under  limitations  of  settlement 
(real),  638 
settlement  of,  in  trust  for  sale,  534 


VOLUNTARY  SETTLEMENT, 

of  personalty  in  favour  of  sou,  555 

real  estate  in  favour  of  son  and  male  issue,  682 

WAIVER 

by  trustees  of  notice  under  Settled  Land  Acts,  926 

of  right  to  take  shares  in  company,  power  to  trustees  to  make  a,  5C3 

WARD  OF  COURT, 

settlement  of  property  of,  540 

WARRANT 

of  attorney  as  collateral  security,  202 

to  enter  up  satisfaction  on  a  conditional  surrender,  248 

WARRANTY 

of  patent,  clause  negativing  363 

WASTE, 

restriction  in  settlement  as  to,  576 
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WATER, 

agreement  for  supply  of,  929 
demise  of  rights  for  supply  of,  981 

WIDOW, 

of  partner,  annuity  to  be  paid  to,  322 
settlement  of  money  subscribed  for,  562 
wiU  of,  855,  884 

WIFE     See  also  Harried  Woman. 
will  in  favour  of,  845 

not  legally  married,  869 
giving  annuity  to,  851 

reducible  on  marriage,  869 
with  house  and  furniture,  872 
life  intei'est  to,  859 

determinable  on  marriage,  846 

as  to  one  moiety,  859 

WILL, 

codicil  correcting  mistakes  in,  915 

confirming,  aft^r  marriage,  915 
family  arrangement  giving  effect  to  intended,  927 
revocation  of,  915 

WILLS,  Clausrs, 
General : 
abatement,  direction  as  to,  715 
accumulation.    See  Accumulation. 
annuities,  bequest  of.     See  Annt7ITI£8. 
appointment,  powers  of.    See  Appointment. 
attestation,  843 

brothers  and  sisters,  trusts  for,  776 
building,  power  to  lay  out  land  for,  801 
burial,  directions  as  to,  686 
business,  bequests  of.    See  Business. 
children  and  issue,  trusts  for.    See  Children. 
contracts  for  sale  or  purchase,  power  to  executors  to  complete,  801 
conversion,  trusts  for.    See  Conversion. 
copyholds,  devises  of.     See  Copyholds. 
counsel,  clause  binding  legatees  to  abide  by  opinion  of,  828 
demonstrative  legacy,  706 
eldest  son  excluded,  761 

election,  clause  putting  beneficiaries  to  their,  826 
executors,  appointment  of.    See  Executors. 
farm,  bequest  of,  697 

power  to  carry  on,  701,  n.,  803 
luneral,  directions  as  to,  686 
furniture,  bequests  of.    See  Furniture. 
guardian,  appointment  of,  842 

heirlooms,  power  to  trustees  to  give,  to  tenant  for  life,  826 
hotchpot  clauses,  763 — 765 
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WIJAA— continued, 
Oeneral — continued, 
illegitimate  child,  devise  to,  728 

legacy  to,  714  - 
incnmbrances,  power  to  dischax|;e,  802 

indemnity,  trnat  for,  of  trustees  of  testator's  marriage  settlement,  828 
interest  on  legacies,  provisions  as  to,  708,  709,  715 
introductory,  685 

inventory  to  be  made  of  famitare  bequeathed,  690 
investment,  trusts  for.    See  Investment. 
land,  power  to  invest  in  purchase  of,  798 
lease,  power  to  grant,  794,  796,  797,  819 
leaseholds,  bequests  of.    See  Leaseholds. 
life  interests,  gifts  of.    See  Life  Interest. 
loan,  power  to  continue,  801 
maintenance  clause.    See  MaintenaKoe. 
management,  powers  of,  793 
marginal  breviate  not  to  form  part  of  will,  881 
minority  clause,  818 
nephews  and  nieces,  trusts  for,  776 
partition,  power  of,  738,  796 
portions,  provisions  as  to.    See  Poktions. 
precatory  trust,  830 
probate,  condition  not  to  oppose,  828 
receipt  clause,  832 

rent-charge,  limitation  of.     See  Rbnt-Chargr. 
residue,  gifts  of.    See  Residue. 
sale,  leasing,  etc,  powers  of,  820 — 822 
settlement  of  shares  of  children,  766  —775 
term,  limitation  and  trusts  of.     See  Term. 
terminable  chai^,  provisions  as  to  sale  of  land  subject  to,  822 
testimonium,  842 
ultimate  trusts,  777,  778 
General  Legacies: 
charged  on  real  estate,  716 
contingent,  707—709 
demonstrative,  706 
free  of  duty,  715 
immediate  to  wife,  706 
in  satisfaction  of  covenant  in  settlement,  714 
in  trust,  706 

on  trusts  of  settlement,  714 
pecuniary,  705,  706 
stock,  706 
to  charity,  712 

provision  as  to  manhalling  in  favour  of,  718 

clerks,  711 

creditor,  718 

executors  and  trustees,  711 
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W  ILLS — coiUinued. 

General  Legacies — continued, 
to  godchildren,  711 

illegitimate  children,  714 

person,  or  to  his  children  in  substitution,  707 

separate  use  of  a  female,  706 

servants,  711 

vest  at  twenty-one,  707 

or  marriage,  707 
with  interim  maintenance,  710 
provision  against  lapse,  707 
restitdnt  on  anticipation,  7C8 
snrvivoraliip  clause,  709 
Specific  Legacies : 
of  bond  debt,  686 
debt,  by  release,  687,  688 
horses,  689 
jewelry,  688 
mortgage  debt,  687 
papers  and  MSS.,  689 
ready  money,  686 
stock,  686 

wearing  apparel,  688 
wines,  688 
Specific  Devises : 
free  from  mortgage  debt,  730 
of  advowBon,  728 
freeholds  contracted  to  be  purchased,  730 
or  copyholds  in  fee,  724 

to  separate  use  with  restraint  on  antici- 
pation, 725 
house  and  furnituiie  for  use  of  unmarried  daughters,  727 
real  and  leasehold  estates  in  certain  counties,  725 
rents,  731 
residence,  condition  of,  728 
subject  to  charges,  730 

legacies  or  annuities,  729 
mortgages,  729 
to  children  as  tenants  in  common  with  cross  limitations,  725 
infant  with  gift  over  on  death  under  age  without  issue,  727 
uses  in  favour  of  ill^timate  child,  728 

of  settlement,  730 
wife  for  life  with  remainder,  727 
with  gift  over  on  death  without  issue,  727 
provision  against  lapse,  707 
Devises  in  Strict  Settlement  : 
copyholds,  devise  of,  on  trusts  corresponding  to  uses  of  freeholds,  825 
executory  devise,  successive  limitations  in  fee  by  way  of,  812 
heirs,  ultimate  limitation  to  testator's,  814 
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WILLS^eofUmiMxf. 

Deviaes  in  SUrid  SeUlemeni--contiti\ied 

leaseholds,  bequest  of,  on  trusts  corresponding  to  uses  of  freehoMs,  826 
life  estate,  limitation  of.     See  Life  EIstatr. 
limitations  in  strict  settlement  to  sons  and  issue  male,  809 

danghten  and  issue,  809 
iu  remainder  to  issue  general  of  testator's  son*,  810 
powers  of  appointment,  among  issue,  814 

general,  804 
to  married  woman,  804 
two  persons  jointly,  804 
rsnt-charge,  limitation  of,  806 
tail,  limitotion  of  esUte  in,  806,  807,  808 

to  daughters,  809,  812 

as  tenants  in  common,  807 
TrusUe  Clauses: 
agent's,  power  to  employ,  835,  886,  838 
appointment  of  trustees  under  Settled  Land  Act,  832 
copyholds,  devise  of  trust  and  mortgage  estates  in,  839 
devolution  of  trustees*  powers.  839 
indemnity  and  reimbursement  clause,  837 
majority  of  trustees,  power  to  act,  835 
new  trustees,  power  to  appoint,  832 

clause  supplemental  to  statutory  power  of  appointing,  834 
number  of  trustees,  provision  for  keeping  up,  835 
professional  trustee,  power  to  charge,  838 
receipt  clause,  832 
resident  trustees,  power  to  delegate  trusts  to,  836 

declarations  as  to  moneys  received  by,  836 
settle  questions,  power  to  trustees  to,  838 

sole  trustee  authorised  to  act  for  purposes  of  Settled  Land  Act,  832 
special  trustees  of  particular  property,  power  to  appoint,  833 

PRXCBDENTS 

bequeathing  annual  sums  for  benefit  of  spendthrift,  864 
leaseholds  in  trust,  857 
stock  legacy,  850 
business,  disposing  of,  865,  866,  867 
concurrent  will  disposing  of  real  estate  abroad,  883 
containing  bequest  of  business  to  son,  864 
devising  real  estate  to  go  with  estates  already  settled,  904 
disposing  of  real  and  personal  property  without  trust  for  conversion, 

853 
general  outline  of,  844 

giving  annuity  to  wife  and  bequests  to  children,  851 
charitable  legacies,  857 
persona]  estate  in  trust  for  conversion,  849 
real  and  personal  estate  absolutely,  845 

in  trust  for  conversion,  846,  850,  857, 
859 
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Precedents— «m<tntt«i. 
illegitimate  children,  in  £Eivour  of,  869 
in  favour  of  brothers  and  sisters,  861 
instructions,  short  will  embodying,  908 
making  wife  universal  devisee  and  legatee,  845 
of  a  married  woman  under  a  power,  891,  892,  893 

property  situate  abroad,  872,  883 

in  colony,  878 

widow  in  favour  of  an  only  sou  a  minor,  855 
under  power  of  appointment,  884 
providing  for  wife  not  legally  married  and  illegitimate  children,  869 
real  property  and  heirlooms  in  strict  settlement,  897,  900,  904 
reviving  a  vdll  and  codicil  previously  revoked,  916 
revocation  of,  915 
s^tling  daughters'  shares,  859 

strict  -settlement,  will  disposing  of  property  in,  897,  900,  904 
under  special  powers  of  appointment,  887 

WINES, 

specific  legacy  of,  688 
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ACCOUNT  DUTY,  65« 

ACCUMULATIOX, 

trnsti  for,  599,  601,  614»  615,  787 

piOTiiioiifl  as  to,  in  mortigiigw,  4S,  45 

under  iiiaiuigement  and  maintenuice  claoaes,  465,  611,  782 

ADVANCEMENT, 

pow«r  of,  generally,  464 

liability  to  daty  of  snms  advanced,  397 
in  case  of  appointed  shares,  461 
in  satisfaction  of  portions,  544,  597,  765 

interest  on  advances,  765 

ADVOWSON, 
sale  of,  646 

AFTER-ACQUIRED  PROPERTY, 
agreement  to  settle,  494  et ««). 

AUENATION, 

restriction  upon,  780.    See  Ankuitt,  Marribo  Woman  (Restraint  on 
Anticipation). 

ANNUITY, 

bequest  of,  717,  718,  865 

restriction  upon  alienation  of,  723,  750 

government,  802 

APPOINTMENT, 

power  of,  release  of,  419,  481 
exclusive,  460 

extended  to  grand-children,  460 
perpetuity,  4(K),  686,  889,  895 
advancement  and  maintenance,  461 
where  life-interest  determinable,  461 
restriction  upon  exercise  of,  481 

as  to  mode  of  exercise,  502 
preliminaiy  to  marriage  settlement,  521 
by  will,  aniong  children  or  issue,  885 

by  residuary  bequest,  782 
restraint  on  anticipation  in,  889 
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APPORTIONMENT  ACT,  1870,  455,  717 

ARTICLES, 

of  settlement,  552,  553 

ATTORNEY,  POWER  OF, 

can  be  made  irrevocable  under  Cony.  Act,  1882,  81 
in  mortgage  of  copyholds,  81 

of  choses  in  action,  88 
in  deed  of  dissolution  of  partnership,  342 
by  married  woman,  558 

ATTORNEY,  WARRANT  OF,  202 

ATTORNMENT  CLAUSE, 
in  mortgages,  52 

BILL  OP  SALE,  149—158 

18  Eliz.  c.  5,  149 

reputed  ownership,  150 

of  all  debtor's  property,  150 

fraudulent  preference,  151 

meaning  of,  under  Acts,  151 

fixtures,  &c.,  and  trade  machinery,  151,  163 

chattels  to  be  assigned,  152 

after-acquired  chattels,  152 

consideration,  152 

condition  or  defeasance,  153 

under  £30,  153 

distress  for  rates  and  taxes,  153 

right  of  seizure,  153 

attestation  and  registration,  1 53 

renewal,  153 

statutory  form,  154 — 157 

mode  and  time  of  payment,  155 

terms  for  maintenance  or  defeasance   155 

covenant  to  insure,  156 

to  pay  rent,  &c.,  156 
to  replace  or  repair,  156 
not  to  remove  chattels,  156 

other  covenants,  156 

covenants  for  title,  157 

express  power  of  seizure,  157 

power  of  sale,  157 

effect  of  invalidity,  157 

by  companies,  157,  164 

transfer  of;  245 

effect  of  Acts  on  settlement  of  furniture,  545 

BOARD  OF  AGRICULTURE,  285 

BOND,  349 
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BREACHES  OF  TRUST, 
proriaion  condoning,  506 

BUILDING  COVENANTS, 
power  to  rd^Mt,  626 

BUILDING  ESTATE, 
power  to  Uy  out,  625 

BUILDING  SOCIETY, 
mortgage  to,  127,  129 

BURIAL, 

directiooe  as  to,  in  will,  686 

BUSINESS, 

mortgage  of,  171,  172,176 

beqneet  of,  697,  699 

power  to  sell,  to  company,  702 

CHARITY, 

bequest  to,  712,  718 

CHATTEL, 

beqneet  of,  689,  695 

CHILDREN, 

custody  and  maintenance  of,  on  separatioD,  429,  430 

bequests  to,  710,  76«,  764,  760 

illegitimate,  714,  869 

on  mairisge,  with  consent,  763 

rale  against  perpetuities,  766,  769 

predeceasing  testator,  757,  760,  766,  772,  779 

to  be  paid  to  trustees  of  settlement,  772 

appointments  to,  by  will,  885 

CHURCHES, 

grant  of  sites  for,  647 

COLONIAL  PROPERTY, 
bequest  of,  872,  878,  881 

COMPANY, 

power  to  sell  business  to,  702 
mortgages  by,  157,  164 

COMPOSITION  DEEDS,  421 

CONDITION, 

in  will,  c<myeyance  in  compliance  with,  681 

CONSOLIDATION  OF  MORTGAGES,  62 

CONSUMABLE  STORES, 
bequest  of,  688 
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CONTINGENT  REMAINDERS,  586,  587 

CONTRACTS, 

power  to  enter  into,  627 

CONVEYANCING  ACTS,  1881  and  1882.    See  Index  of  Statutes. 
roriflionB  as  to  coyenants  for  title,  in  mortgages,  65 

in  settlements,  441 
en1ai|^ment  of  long  terms,  924 
lease,  notice  before  forfeiture  of,  274 
limitation,  words  of,  585 
mort^ges,  sections  affecting,  1 

insurance  prorisions,  43,  45 
powers  of  leasing,  47,  260 

sale,  22,  25 
receivers,  provisions  as  to,  54,  258 
statutory  form  of,  9,  83 
new  trustees,  appointment  of,  509 
powers  of  attorney,  81 
quit  rents,  redemption  of,  386 
reconyeyance,  statutory  form  of,  246 
rent-charge,  provisions  for  securing,  581 
transfer  of  mortgage,  statutory  form  of,  228 

right  of  mortgagor  to  require,  17 

COPYHOLDS, 

mortgages  of,  by  married  women,  79 

power  of  attorney,  31 

sale,  23 
proviso  for  redemption,  90 

should  precede  surrender,  76 

transfer  of,  217,  219 

vesting  of  mortgage  estates,  17,  26 

power  to  grant  licences  for  lease  of,  626 

COURT, 

exclusion  of  control  of,  over  powers,  720 

COVENANTS, 

representatives  of  parties,  as  to  mentioning,  9 
for  title,  in  mortgages,  65 

in  settlements,  441,  669 
form  of,  generally,  10 
in  mortgage,  when  statute-barred,  10 
not  to  sue  for  divorce,  426 
to  pay  annuity  to  wife,  in  separation  deed,  426 
restricting  power  of  appointment,  481 
to  pay  sum  to  trustees  of  settlement,  474,  475 
to  secure  a  child  an  equal  share  of  estate,  476 
to  settle  afler-acquired  property,  494 

K.B.— VOL.  lit  8  S 
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CtJLTIVATION, 

power  to  land  money  to  tenant  for  life  for,  651 

DEBENTURES,  157,  164 

DEBTS, 

duty  of  executor  to  odl  in,  601 
foi^Tene«  oC^  bj  will,  687 
■etiefactton  of,  Vy  legutee,  71S 
tnut  for  payment  of,  921 

DEEDS, 

CQStody  of,  by  tenant  for  life,  188 
importance  of  getting,  on  mortgage,  192 
inspection  of,  by  mortgagor,  89 
non-ezecvtion  by  some  of  tbe  parties,  415 
retention  of,  by  mortgagor,  68 

DILAPIDATIONS. 

liability  of  legatee  for,  694 

DISCLAIMER, 

of  powers  by  tmsteea,  518 

DISCRETIONARY  TRUST, 

on  determination  of  life  estate,  456,  578 

DIVORCE, 

effect  of,  on  settlement,  503 

on  bequest  to  husband  or  wife,  747 

DOMICILE, 

law  of,  as  affecting  marriage  settlements,  521 

wills  of  foroign  property,  888 

DOWER,  781 

ENFRANCHISEMENT 

of  copyholds,  power  of,  629  ei  seq,,  683 

ENLARGEMENT 
of  long  terms,  924 

ESCHEAT,  728 

ESTATE  CLAUSE^  444 

EXCHANGE, 

power  of,  629  H  seq. 
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EXECUTOR.    Su  Will. 

assent  of,  to  beqnest  of  mortgage  debt,  687 

devise  of  land  to,  801 

duty  to  call  in  debts,  801 

legacy  to,  74 

obligations  of,  as  to  contingent  liabilities,  277 

nnder  coyenants  in  leases,  411 
special,  for  particular  property,  686 

EXECUTORY  LIMITATIONS,  727 


FEE  FARM  RENTS, 

power  to  make  grants  in  fee  at,  619 

FOREIGN  PROPERTY, 
beqnest  of,  836,  888 

FURNITURE, 

settlement  of,  545,  548 

FURTHER  CHARGE,  206 
power  of  sale  on,  208,  211 

FUTURE  MARRIAGE 

power  of  settlement  on,  499 

GOODWILL,  172,  341 

GOVERNMENT, 

stock,  conversion  of,  686 

specific  bequest  of,  686 
annuity,  802 

GUARDIAN, 
of  infant,  842 

HEIRLOOMS, 

trusts  of,  655,  899 

HOUSE, 

bequest  of,  695 

IMPROVEMENTS, 

of  settled  estates,  649 

INCUMBRANCES.    Su  Sbttlxd  Land  Acth. 
trusts  of  policies  for  discharging,  683 
upon  testator's  estate,  discbaige  of,  802 

INDUSTRIAL  SOCIETY, 
mortgage  to,  132 

8  82 
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IKFANT, 

MtUemtnt  on  marriags  of,  580,  540 

confinnatioD  of,  551 
power  to  fire  receipts,  708 
up  of,  842 

Sh  MAINTBrANCB,  AOCUMVLATIOX. 

INSURANCE, 
life,  poliej  of, 

lien  for  premioms  paid,  42 
mortgigM  oi,  8,  89, 104 

stamping  of,  105 
nettlement  of,  510 

stamping  of,  516 
trusts  of,  for  dischaiging  incambranoes,  683 
fir^,  pro^isioiis  as  to,  in  mortgages,  48,  45 
statntoiy  powers  of  trostees  as  to,  485 

INTEREST.    See  Mortoaok. 
on  advances  by  teetator,  765 
on  legacies,  709 

INTESTACY, 

daty  in  case  of,  916 

INVESTMENT 

of  trust  fnnds,  statutory  powers  of,  446 
express  power  of,  448 

unlimited,  450 
under  Settled  Land  Acts,  566,  639 


JOINT  ACCOUNT, 
mortgages  on,  9,  87 

JOINTURE, 

power  to  charge,  release  of,  420 

when  to  take  effect,  607 

JUDGMENT, 

as  affecting  interest  on  mortgage  debt,  10,  205 


LAND  COMMISSIONERS,  285 

LAPSE, 

provision  against,  in  will,  707 

in  gift  to  deceased  child,  757,  758 

LEASE, 

fines  on,  645 

forfeiture  of,  notice  before,  274 
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LEASE — e<nUifiued, 

power  to  grant,  in  mortgages,  47,  260 

in  settlements,  486,  616,  617 

building  leases,  619 
mining  leases,  620 
of  casements,  622 
in  case  of  agricultural  holdings,  628 
power  to  acoept  surrender  of,  623 

to  renew,  685 
to  grant  licences  to  copyholders,  628  . 

LEASEHOLDS, 

.  real  estates,  whether  included  in,  788 

mortgage  of.    See  Mobtoagb. 
'  powers  of  trustees  as  to  investment  on,  186,  510 

LEGACY.    See  Will. 
duty,  706,  715 

LIFE  ESTATK    See  Tenant  for  Life. 

LIMITATION, 

statutes  of,  as  affecting  covenants  in  mortgages,  10 
words  of,  provisions  of  Cpnv.  Act,  1881,  as  to,  685 

LOCKE  KING'S  ACT,  729 

LONG  TERMS, 

enlargement  of,  924 

MAINTENANCE, 

power  of,  statutory,  465 

in  case  of  appointed  shares,  461 
as  to  insertion  of  express,  466 
form  of,  466 
under  wills,  709, 782,  786,  788 

MANAGEMENT, 

power  of,  under  Conv.  Act,  1881,  611,  788 

MANORIAL  RIGHTS.    Su  SKiaNORiAL  Rights. 

MARRIAGE, 

bequests  in  restraint  of,  718 
with  consent,  vesting  on,  758 

MARRIED  WOMAN, 

attorney,  power  of,  by,  553 

bequest  to,  696,  708 

contracting,  power  of,  98,  117,  452,  495 

covenants  by,  425 

ereditors,  liabiHty  to,  458 

election  by,  404 

equity  to  a  settlement,  ^^^ 
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MARBIBD  WOUAS-^cmUituud. 
liiMbftnd*fl  ri^ti  oa  diath  of,  4d9 
infiuitt  MtUamftnt  oq  mamigo  o(  530,  640,  551 
aortiigt  by,  08, 04,  Oft,  117 

of  NTwsiiNwiy  iatwait,  118 
of  policy,  184 
mortgigo  to^  141 
pftnphoniAlia  of;  688 
ptftitkA  bj,  880 

poliqy,  power  to  affeot,  for  Mpinto  wo,  124 
relataebj,  888 

mtnunt  oa  utkipotion,  452,  453,  708,  710,  025 

in  ab«)late  gift,  606,  708 
exteniion  ol^  710 
wponto  property  of,  03,  117,  452 
•epftFation  deed,  ooY«naiitB  by,  425 

indemnity  to  hnsbond,  430 
proTiiions  aa  to  property,  427,  428 
will  of,  801 

MARRIED  WOMEN'S  PROPERTT  ACT,  1882,  485,  452 
effect  on  after-acqnired  property  ckoBe,  405 

hnsbend's  rights  after  death  of  wife,  460 
infanta'  aettlementa  630,  540 
aettlementa  generally,  485,  452 

MERGER, 

of  aimple  contract  in  specialty,  160 
of  mortgage  debt  in  judgment^  10,  205 

M1K0RIT7  CLAUSK    See  Maintenance,  Management. 

MONEY, 

specific  bequest  of,  686 

MORTGAGE    And  §ee  Mortoaoeb. 
recent  enactments  affecting,  1 
attornment  cUrase  in,  62 
bills  of  exchange,  to  secure,  160 
by  client  to  solicitor,  174 
companies,  157,  164 
married  woman,  05 

^iMi  sM  Married  Woman. 
trustees,  101 
consolidation  of,  62 
continuing  loan..  24,  88 
contributoiy,  110,  112,  450 
covenants  for  payment^  when  barred  by  statute,  10 

for  title,  65 
deeds,  retention  of,  by  mortgagor,  68 
right  of  mortgagor  to  inspect,  80 
possession  of,  how  important,  102 
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MORTGAGE—  contimied, 
demand  for  payment,  270 

payment  on,  18 
distress,  power  of,  52,  68 
equitable,  192,  193,  194 
to  bank,  196 

dischaige  of,  257  ;  and  see  Mortoaqb,  Sbgond. 
estate  vests  in  personal  representatives,  17,  687 

power  of  personal  representatives  to  convey,  26 
further  chaige.    See  Further  Charoe. 
futnre  advances,  to  secure,  84 
instalments,  payment  by,  12,  18,  24 
insnranoe,  provisions  as  to,  48,  45 
interest,  reduction  of,  on  punctual  payment,  85 

when  merged  in  judgment,  10,  205 
interpretation  clause,  use  of,  64 
joint  account,  on,  9,  37,  118 
leasing  powers  under,  47,  260 
legal  estate^  importance  of  obtaining,  192 
legal  mortgage,  agreement  to  execute,  193 
notices.    See  Notice. 
of  all  real  and  personal  estate,  115,  150 

business,  171,  172,  175 

building  estate,  48,  50 

chattels.    See  Bill  of  Sale. 

choses  in  action,  88 

copyholds,  76,  79,  90 

fixtures,  163 

future  book-debts,  171 

good-wUI,  172 

leaseholds  by  demise,  80,  81 

declaration  of  trust  in,  82 

disclaimer  by  trustee  in  bankruptcy  of  mortgagor,  81 
by  married  woman,  95 

life  estate  in  realty,  106,  107 

Ufe  poUcy,  8,  39,  104,  124 

marine  policy,  182 

renewable  leaseholds,  87 

reversion,  122,  128,  124 

settled  estates  imder  power,  97,  98,  100 

keeping  down  interest  on,  242 

share  in  business,  175 

shares  in  company,  178 

ship,  182 

trade  machinery,  163 
power  to  raise  money  on,  635 
possession,  mortgagee  in,  85,  51 
receipts,  power  to  give,  89 
receiver,    ower  to  appoint,  54,  258 
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UOBJGAQZ—conHnued. 

reoonveyanoe.    See  Beconveyance. 

redemption,  proriso  for,  form  of,  1 7,  26 

reproaentatiyes  of  parties,  as  to  mentioning,  9 

sale,  power  of.    ^00  Sale,  Powek  of. 

seoond,  effect  of,  on  future  adrancea  by  first  mortgagee,  85 

postponement  of  security  by  jnior  mortgagee,  89,  90 
stamp  on.    8u  Stamp. 
statutory  forms  of,  9,  10,  83 
stock,  188,  139 
surety,  liability  of,  38,  87 

mortgage  to  secure,  114,  118 
timber,  power  to  cut,  51 
to  building  society,  127,  129 

industrial  society,  182 

solicitor,  174 

trustees,  74,  78 
transfer  of.    See  Transfer. 
trustees  investing  on.    See  Trustees. 

MORTGAGE  DEBT, 
settlement  of,  519 
bequest  of,  687 
incidence  of,  under  Locke  King's  Act,  729 

MORTGAGEE.    See  Mortgage. 
death  of,  17,  26 

in  case  of  transfer,  216 

of  reconveyance,  251—2 
fiduciary  position,  24 
in  possession,  85 
soHoitor,  25,  63,  174 
sereral  mortgagees,  yariations  for,  2 

NAME, 

change  of,  276 

and  arms  clause,  588 

NOTICE, 

of  assignment  of  chose  in  action,  268 
of  intention  to  pay  off  mortgage,  270 
of  mortgage,  to  prior  mortgagee,  89,  199,  271 

of  life  policy,  104 

of  marine  policy,  182 

of  reversion,  124 

of  shares  in  company,  182 
requiring  payment  of  mortgage  money,  270 
of  settlement  of  life  policy,  518 

of  reversionary  interest,  525 

of  mortgage  debt,  525 

of  portions,  544 
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to  leasee,  before  forfeiture,.  274 

to  quit,  in  agricvdtnral  tenancies,  272 
under  Settled  Land  Acts.    See  Settled  Land  Acts. 

PAPERS, 

beqnest  of,  689 

incorporation  of,  in  will,  698,  914 

PAEAPHEBNALIA,  688 

PARTITION,  »9,  291 

by  married  woman,  281,  239 

under  Inolosore  Acts,  285 

of  settled  estates,  291,  293,  296 

nnder  Settled  Land  Act,  629 
by  assignment  to  provisional  trustee,  297 

PARTNERSHIP.    ^fioT  see  Mortoaqe. 
Borill's  Act,  850 

by  agreement  to  work  patent,  376 
deceased  partner,  rights  of  representatives  of,  317 

provision  for  widow  of,  822 
duty  on  contract  for  sale  of  share  in,  336 

conveyance  of  share  of  deceased  partner,  840 

real  property  of,  304 
expelled  partner,  rights  of,  820 
premium,  828 

PATENT,  854 

sgreement  to  work,  876 
assignee,  rights  of;  865 
lioenoe,  857,  874 

PERPETUITY,  460,  586,  756,  759,  781, 889,  895 

PIN-MONEY, 

provisions  for  securing,  582 

POLICY.     iy«S  INSUBANOB. 

PORTION, 

settlement  of,  542 

satisfaction  of,  by  legacies,  544,  597,  764 

satisfaction  of  legacies  by,  764 

POWER  OF  SALE.    See  Ssttled  Land  Acts. 
in  mortgage,  nnder  Conv.  Act,  1881... 22— 25 
as  to  use  of  statutory  power,  25 
application  of  surplus  sale  monies,  25,  80 
bill  of  sale,  157 
costs  of  abortive  sale,  27 
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POWEB  OF  SALE— ttm/tfitMf. 

in  mortgage,  equitable  mortgage,  194 

fidndaiy  potttion  of  mortgngee,  24 
mortgigB  bj  tnifteei,  101 

tenant  for  life,  103 
of  life  estate  and  remainder,  107 
reTenion,  123 
on  fnrtlier  ohaige,  208,  211 
on  truMfer  of  mortgage,  220 
in  aettkmanti,  620  tt  $6^,,  688 
•nbadiaij  proTiaiona  in,  482 
in  win,  737,  794 

PUBUC  HEALTH  ACT,  931 

PUBUC  PABKS,  &c. 
grant  of  aitea  for,  647 

QUIT  BBNT8, 

redemption  of  under  Oonv.  Act,  1881... 386 

sale  and  porehaae  of  under  Settled  Land  Act,  386 

••  BEAL  ESTATES," 
beqneat  of,  738 

BECEIYEB, 

power  of  appointing  under  mortgages,  54,  258 

functions  of,  259 

BECONVEYANCE 

of  mortgaged  property,  245—6 

statutoiy  form  of,  246 
after  deatii  of  mortgagee,  251—2 
in  cane  of  equitable  mortgage,  267 

BELEASE,  882 

by  married  woman,  382 
independent  adyioe  on,  392 
of  power  of  appointment,  419,  481 
of  power  to  jointure,  420 

BEMOTENESS,  460,  686 

BENT-CHABGE, 

ademption  of,  under  Settled  Land  Acts,  890,  822 
powers  to  secure,  under  Gout.  Act,  1881... 681 
power  to  sell,  &c.,  for,  631 
terminable,  822 

BESETTLEMENT, 

powers  of  Settled  Land  Act  on,  672 

BESIDEKGE, 

condition  as  to,  728,  827 
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REVEBSIONARY  INTEREST, 
mortgage  of,  122,  123,  Ui 
aettlement  of,  521 

REVOCATION, 
power  of,  556 
of  wiU,  685,  915 

BIGHT  HEIRS, 

limitatiozia  to,  588 

ROADS, 

power  to  lay  out,  625 


SALE.    See  Powbe  of  Salr,  Trust  for  Salk. 

SATISFACTION, 

of  portions  by  legacies,  544,  597,  764 
of  legacies  by  portions,  764 

SCHOOLS, 

grant  of  sites  for,  647 

SEIGNORIAL  RIGHTS,  629 

SEPARATE  USE, 

woi-ds  expressing,  452,  706 

SEPARATION  DEEDS,  424 
children,  custody  of,  429,  430 
covenants  by  wife,  425 
covenant  not  to  sue  for  divorce,  426 
to  pay  annuity  to  wife,  426 
husband's  indemnity  against  wife's  debts,  430 
trustees,  employment  of,  425 
wife's  property,  427,  428 

SETTLED  LAND  ACTS, 
general  note,  664 — 570 
mortgages,  sections  affecting,  2 
settlements,  sections  affecting,  434 
wills  in  strict  settlement,  sections  affecting,  819,  820,  821 
when  not  applicable,  665,  797 
exclusion  of,  by  settlement,  664 
provisions  to  be  inserted  with  reference  to,   570 

powers  under,  summary  of,  666 

effect  on  express  powers  in  settlement, '568 — /O 

extension  of,  569 
persons  entitled  to  exercise,  564 
on  forfeiture  of  life  estate,  578 
on  resettlement,  672' 
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SETTLED  LAND  ACTS^-^m^'finecf. 
liitofpoweia, 

oontriota,  to  enter  into,  627 
conToyanoes,  to  exeonte,  566 
enfranohiaement,  of,  629  et  $eq. 
exchange,  of,  629  et  seq, 
fee  lann  rents,  to  make  grants  in  fee  at,  619 
improTementa,  to  execute,  649 
inrestment,  of  capital  money,  566^7,  689 
leases,  to  grants  616 

boilding  leases,  619 
mining  leases,  620 
leases  of  easements,  622 
to  aocept  sorrenders,  621 
to  grant  Hoences  to  copyholders,  628 
mortgage,  to  raise  money  by,  97,  101, 108 
partition,  to,  279,  629  ei  teq, 
quit  rents,  kc,  to  redeem,  886 
rent-chaiges,  to  redeem,  390 
roads,  &c.,  to  lay  out,  626 
sale,  of,  629  et  9eq. 
shifting  incnmbrances,  o^  264 
provisions  as  to 

heirlooms,  656 

incumbrances,  dischaige  of,  566,  802 

mansion-house,  566 

minerals,  576 

notices  to  trustees,  275,  926 

of  proposed  charge,  265 
purchased  lands,  567 
tenancy  in  common,  688 
timber,  576 

tmsts  for  sale,  482,  785 
trustees,  567 
wills,  how  affecting,  where  trust  for  sale,  785 

generally,  794 

SETTLEMENT.    Fcr  the  various  dauaes  and  powen,  see  jQNwtite  keadinfft 
and  Sbttled  Land  Acts. 
recent  legislation  affecting,  488—485 
added  funds,  561 

after-aoquired  property,  of,  494  et  $eq, 
articles  for,  552,  558 
by  parent  of  husband  or  wife,  484 
collaterals,  limitations  in  favour  of,  514 
costs  of,  504 
divorce,  effect  of,  508 
domicQe,  law  of,  521 
furniture,  of,  546,  548 
future  marriage,  on,  499 


INDEX  TO  THE  NOTES.  1005 

SETTLEMENT— <kwi««M«rf. 

infant,  on  marriage  of,  530,  640 

confirmation  of,  561 
life  policy,  of,  516 
mairiage  consideration,  614 

abandonment  of,  614 
Married  Women's  Property  Act,  1882,  effect  of,  452 
mortgage  debt,  of,  519 
portions  charged  on  land,  of,  642 
powera    See  Sbttled  Land  Acts. 
general  arrangement  of,  616 
keeping  alive  on  resettlement,  658 
purchased  lands,  of,'  640 
Settled  Land  Acts,  proyisions  for  insertion  with  reference  to,  570 

how  to  exclude,  664 
trust  for  sale,  by  way  of,  481.    See  Tbust  for  Salr. 

witiiout,  of  realty,  679 
validity  of  marriage  settlement  against  creditors,  518 
voluntary,  general  note  as  to,  555 
power  of  revocation,  556 
Uability  to  account  duty,  556 

STAMP, 

on  foreign  bonds,  515 
on  mortgage,  generally,  3 

collateral  security,  189 
equitable,  198,  194,  196 
further  chaige,  206,  207 
future  advances,  for,  89 
husband  and  wife,  by,  94 
of  life  policy,  105,  516 
shares  in  companies,  179 
ship,  182 
transfer  of,  217,  233 
on  partition,  deed,  288 
on  partnership,  articles  of,  328 

assignment  of  share  in,  836 

of  deceased  partner,  843 
on  settlement,  433,  435 

of  added  funds,  562 
annuity,  covenant  to  pay,  479 
after-acquired  property,  496 

STOP  ORDER,  120 

SUBSCRIPTION, 

trusts  of  money  raised  by,*  562 

SUCCESSION  DUTY, 

on  sums  advanced  under  power,  897 

on  legacies  charged  on  land,  705,  789 

on  settlement  by  parent  of  husband  or  wife,  434 
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TENANCY  IN  OOMMON, 

whftt  will  ntablisli,  in  mortgage,  113 

uider  MttleiDMit,  application  of  powen  to^  638 

TENANT  FOR  LIFE, 

detorminaUe  life  estate,  455,  456,  458.  461,  578 

daty  to  keep  down  intenat  on  chaiges,  242 

morlg^p  of  life  estate  in  realty,  106,  107 

liability  for  waste,  576,  694,  695,  805 

of  bosineaa,  697 

wasting  pwipeity,  ri/^t  to  income  of,  741 

income,  right  to,  generally,  742 

TITHE  RENT-CHABOE, 
redemption  of,  681 

TITLE,  COVENANTS  FOR    See  CovsNA^fn 
power  of  tmstees  to  accept,  510 

TRANSFER, 

of  InU  of  sale,  245 

of  mortgage,  215—217,  220 

of  copyholds,  217,  219 

new  powers  in,  220 

ri^t  of  mortgagor  to  require,  under  Conr.  Acta,  17 

statutory  form  of,  228 

TRUST  ESTATES, 
deviKof;  889 
derolution  ni,  839 

TRUST  FOR  SALE, 

settlement  by  way  of,  481 

frame  of,  482,  532 
proTisions  of  Settled  Land  Acts  as  to,  482 
subsidiaiy  provisions  in,  482 

will,  in,  effect  of  Settled  Land  Act  upon,  735,  794,  848 
of  residue,  846 

TRUSTEE;    Sm  Sbttlbmsnt,  Will,  Powkr  of  Sale,  and  other  uparaie 
headings. 
agents,  power  to  employ,  511 
chatteU,  in  gift  of,  695 
clauses,  507,  882 
delegation  of  trust,  836 
disclaimer  by,  518 
foreign  property,  of,  836 
indemnity  clause,  507 
leaseholds,  power  to  invest  on  security  of,  136,  510 

to  dispense  with  lessor^s  title  to,  510 
legacy  to,  of  daughter's  settlement,  772 
married  woman,  on  gift  to,  696 
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TRUSTEE— cwUwMitfA 

married  woman,  of  will  of,  891 
mortgage,  form  of^  to  trustees,  74,  76 

duty  as  to  investing  on,  74,  111,  138,  449,  450,  510 
by  trustees,  101 
new  trustees,  appointment  of,  507,  509 

in  strict  settlement,  660 

by  life  tenant  after  mortgage  of  life  estate, 

107 
transfer  of  mortgage  on,  233 
receipts,  power  to  give,  507 
release  by,  399 

Settled  Land  Acts,  under,  567—8,  659 
several  sets  of  trustees,  660 
special,  for  particular  share,  833 
surrivorship  of,  512 

ULTIMATE  TRUST, 

of  wife's  property,  in  settlement,  468,  469 

WASTE,  576 

WIFE, 

bequest  to,  706 

not  legally  married,  869 

WILL.    See  aeparaU  headings. 
recent  legislation  affecting,  685 
alienation,  restriction  upon,  723,  780 
appointment,  in  exercise  of  special  power,  732 
among  children  or  issue,  885 
general  power  of,  895 
And  see  Appointment. 
attestation,  843 
bequest  or  devise  of, 

annuity,  717,  865 

during  spinsterhood,  718 
restriction  upon  alienation  of,  728 
business,  697,  699 
chattels,  689,  695 
colonial  property,  872,  873,  881 
consumable  stores,  688 
foreign  property,  883 
government  slock;  specific,  686 
house  in  which  living  at  decease,  695 
land  contracted  to  be  purchased,  912 
mortgage  debt,  687 
papers,  689 
ready  money,  686 
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WILL-«naiii««l. 

iMqvMt  to^  ^aritiM,  TIS,  718 

children.    Ste  Childbxh. 

eraditor,  HS 

debtor,  687 

•xeeatoTt  711 

teuK  6^,  708 

liiuibiiid,  effect  of  diToree  upoD,  747 

hnabend,  wife,  and  third  perBon,  708 

iUegitiiiiAte  children.    See  Chiij>rsn. 

eenraati,  711 
wife,  706 

effect  of  diroroe  upon,  747 

not  legally  married,  869 
borial,  direetiona  aa  to^  686 
condition  in,  conreyance  in  compliance  with,  681 
confirmation  of,  900 
contingent  legaciea,  709 
court,  ezcluaion  of  control  of,  720 
debt,  foigiTeneea  of,  687 

aatiifaetion  of,  by  legadee,  713 
ezecator.    See  Exbcutor. 
ezecntory  limitation  after  dcTiae  in  fee,  727 
incorporation  of  aeparate  papers  in,  693,  014 
intontt  on  legadee,  709 
lapae,  proyiaion  against,  707,  757,  758 
legadee,  to  be  primarily  charged  on  personalty,  789 

aatiafaction  of,  by  portions,  764 
maniage  aettlement,  confirmation  of,  686 
married  woman,  of,  891 
option  to  piirclutfe,  738 

powers.    See  Powkb  of  8alk,  Sgttlbi)  Lakd  Acts, 
real  estates,  what  comprised  in,  788 
residence,  condition  aa  to,  728 
revocation  of,  685,  915 

Settled  lAnd  Acta.    See  Srttlxd  Land  Acts. 
strict  settlement,  in,  804,  819,  820,  821 
tmst  for  sale.    See  Trust  foe  Sat<e. 
tmst  eetates,  derise  of,  839 
wasting  property,  741 


THE  END. 
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